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1872.   1 

No       8    I  J^™°"  ^«  B-   ^^   PRAAOH. 

Banirupfoy  EepeaZ  Act,  1869  (32  ^  33 
Vict.  c.  83),  «.  20— BtTZ  given  far  Debt  dis^ 
charged  hy  Bankruptcy — Bankruptcy  Act, 
1861  (24  ^  25  Fic<.  c.  134),  s.  164. 

^0  action  ccm  he  madntained  on  a  hiU 
accepted  in  consideration  only  of  a  debt 
discharged  by  a  bankruptcy  or  arra^nge- 
ment  under  ihe  Bankruptcy  Act,  1861, 
aUhough  swh  MU  ioas  given  after  the  repeal 
of  this  Act  by  the  Bankruptcy  Repeal  Act, 
1869  (32  ^  33  Vict.  c.  83). 

Declaration  bj  plaintiff,  as  the  indorsee 
of  a  bill  for  45Z.  at  twenty  days,  dated  Janu- 
ary 2nd,  1870,  and  accepted  by  defendant ; 
and  as  indorsee  of  another  bill  for  SOL  at 
two  months,  dated  January  20th,  1870, 
and  accepteid  by  defendant.  Common 
counts  for  interest  and  money  due  on  ac- 
counts stated. 

Third  plea  to  the  first  and  second  counts, 
and  as  to  so  much  of  the  third  count  as 
referred  to  money  payable  upon  an  ac- 
count stated,  that  before  the  drawing  or 
acceptance  of  the  bills,  or  either  of  them, 
the  defendant  carried  on  business  in  part- 
nership with  J.  Van  Praagh  as  a  diamond 

KhwSsbxbs,  42.-Q.B. 


merchant,  and  he  and  J.  Van  Praagh  were 
indebted  to  the  plaintiff  and  other  persons, 
and  thereupon  a  deed  was  made  between 
the  plaintiff  and  J.  Van  Praagh  and  their 
creditors  in  the  words  and  figures  follow- 
ing/ [The  plea  then  set  out  the  deed,  dated 
July  13th,  1869,  by  which  B.  and  J.  Van 
Praagh  assigned  all  their  property  to  a 
trustee,  to  be  administered  for  the  benefit 
of  their  creditors  as  in  bankruptcy,  and 
the  creditors,  in  consideration  of  the  deed, 
released  the  debtors  in  like  manner  as  if 
they  had  obtained  a  discharge  in  bank- 
ruptcy.]  The  plea  then  averred  per- 
formance of  all  conditions  precedent ;  and 
that  after  the  deed  had  become  bind- 
ing on  the  plaintiff,  the  bills  in  the  decla- 
ration mentioned  were  drawn,  accepted, 
and  indorsed  to  the  plaintiff  as  in  the 
declaration  mentioned,  and  save  as  afore- 
said there  never  '^as  any  consideration 
for  the  drawing,  indorsing,  acceptance,  or 
payment  of  the  bills  or  either  of  them  by 
the  defendant,  and  the  plaintiff  fii*8t  re- 
ceived and  always  held  the  bills  without 
value,  and  with  notice  of  the  premises. 

Demurrer  and  joinder  in  demurrer. 

Littler,  in  support  of  the  demurrer. — 
The  plea  is  bad.  There  can  be  no  doubt 
that  had  the  bills  in  question  been  ac- 
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cepted  before  the  Bankruptcy  Act,  1869 
(1),  no  action  could  be  maintained  upon 
them  by  reason  of  the  express  provisions 
of  the  Bankruptcy  Act,  1861,  s.  161. 
But  at  the  time  when  the  bills  were  ac- 
cepted, the  old  law  had  been  repealed, 
and  as  the  repealing  Act  contains  no 
provision  against  such  an  action  as  the 
present  one  fixjm  being  maintained,  by 
the  common  law,  in  the  absence  of  express 
enactment,  a  debt  discharged  by  bank- 
ruptcy is  a  sufficient  consideration  for  a 
subsequent  agreement.  In  WennaU  v. 
Adney  (2),  there  is  an  elaborate  note  on 
the  effect  of  an  express  promise  founded 
simply  on  a  moral  obligation,  in  which 
the  opinion  of  Lord  Mansfield  in  Hcuwkes 
T,  Sanders  (3)  andTrttetwon  v.  Fenton  (4), 

(1)  By  the  Bankruptcy  Act,  1861  (24  &  25 
Vict  c  134),  8.  164,  after  the  order  of  discharge 
takes  effect  the  bankrapt  shall  not  be  liable  to  pay 
or  satisfy  any  debt,  claim,  or  demand  proreable 
under  the  bankruptcy,  or  any  part  thereof,  on  any 
contract,  promise,  or  agreement,  verbal  or  written, 
made  after  ac|judication,  and  if  he  be  sued  on  any 
such  contract,  promise,  or  agreement,  he  may 
plead  in  general  that  the  course  of  action  ac- 
crued pending  proceedings  in  bankruptcy.'^and  may 
give  this  Act  and  the  special  matter  in  evidence. 

With  regard  to  trust  deeds  for  benefit  of  credi- 
tors, it  is  thus  enacted,  by  section  197 — "  From  and 
after  the  registration  of  every  such  deed  or  iostru- 
ment,  the  debtor  and  creditors  and  trustees  parties 
to  such  deed,  or  who  have  assented  thereto,  or  are 
bound  thereby,  shall  in  aU  matters  relating  to  the 
estate  and  effects  of  such  debtor  be  subject  to  the 
jurisdiction  of  the  Court  of  Bankruptcy,  and  shall 
respectively  have  the  benefit  of,  and  be  liable  to 
all  the  provisions  of  this  Act,  in  the  same  or  like 
manner  as  if  the  debtor  had  been  adjudged  a 
bankrupt,  and  the  creditors  had  proved  and  the 
trustees  had  been  appointed  creditors'  assignees 
under  such  bankruptcy." 

By  the  Bankruptcy  Repeal  and  Insolvent  Court 
Act,  1869  (32  &  33  Vict  c  83),  s.  20,  The  enact- 
ments described  in  the  schedule  to  tliis  Act  (the 

(2)  3  Bos.  &  P.  247. 

(3)  Cowp.  289. 

(4)  Ibid.  548.  . 


that  an  agreement  by  a  bankrupt  after  his 
certifidLte  to  pay  an  antecedent  debt,  is 
one  upon  which  an  action  may  be  bronght, 
is  cited,  and  commented  upon. 

[QuAiN,  J. — Had  not  the  bankrupt  at 
the  time  of  the  repeal  of  the  old  Act  a 
vested  right  which  could  not  be  defeated 
by  any  subsequent  enactment  ?] 

In  Flight  v.  Beed  (5)  it  was  held  by  the 
Court  of  ExcSiequer,  Martin,  B.,  dissent- 
ing,  that  where  bills  had  been  given  to 
secure  previous  bills,  which  last  when 
given  were  in  respect  of  a  loan  at  an 
interest  contrary  to  the  existing  usury 
laws,  that  the  second  bills  upon  repeal  of 
these  laws  could  be  enforced;  and  this 
case  has  a  close  analogy  to  the  present  one. 

Luciiis  KeUifj  in  support  of  the  plea. — 
There  is  notlmig  in  tne  Bankruptcy  Re- 
peal Act,  1869,  which  creates  a  right  to 
sue  on  these  bills.  In  Jones  v.  Phelps  (6), 
in  a  case  where  the  respondent  became 
bankrupt  in  18G8,  and  after  adjudication 
gave  the  appellant,  a  creditor,  billd  in 
respect  of  this  debt,  and  again,  after 
the  passing  of  the  Bankruptcy  Act,  18G9, 
gave  fresh  bills  in  renewal  of  those 
originally  given.  Bacon,  V.C.,  held 
that  a  debtor  summons  in  respect  of 
these  new  bills  was  properly  dismissed. 
His  Honour  was  inclined  to  think  that 
for  the  purposes  of  the  case  s.  164  of  the 
Act  of  1861  was  not  repealed,  but  he  pre- 
ferred  to  base  his  decision  on  the  broader 
ground,  that  when  a  debtor  was  discharged 
from  a  debt  by  bankruptcy,  a  promise  by 
him  to  pay  it  was  a  mere  nudum  pactum. 
With  regard  to  Flight  v.  Beed  (5),  the 
Court  mil  remember  that  an  usurious 
transaction  was  so  far  valid,  that  if  the 

schedule  includes  the  Bankruptcy  Act,  1861),  are 
hereby  repealed,  "  but  this  repeal  shall  not  affect 
the  past  operation  of  any  such  enactment,  or  revive 
any  Court,  office,  jurisdiction,  authority,  or  thing 
abolished  by  any  such  enactments,  or  affect  the 
validity  or  invalidity  of  anything  done  or  suffered 
before  the  commencement  of  this  Act,  or  any  right, 
title,  obligation,  or  liability  accrued,  or  restriction 
imposed  before  the  commencement  of  this  Act." 

(6)  Hurl.  &  C.  703 ;  s.  c.  32  Law  J.  Rep.  (n.s.) 
Ezch.  265. 

(6)  20  Weekly  Rep.  92. 
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credited  chose  to  destroy  his  securities, 
he  might  recover  the  amount  actually 
advanced,  while  here  there  was  no  con- 
sideration whatbver  for  the  bills,  as  the 
plaintiff's  claim  was  discharged  by  the 
deed  of  arrangement. 
LiiUer,  in  reply. 

CocKBURN,  G.J. — I  think  that  the  plea 
is  good.  The  action  is  on  bills  X)f  ex- 
change accepted  by  the  debtor  in  respect 
of  a  debt  which  became  due  while  the 
Bankruptcy  Act,  1861,  was  in  force,  and 
it  appears  that  he  entered  into  a  deed  of 
arrangement,  the  effect  of  which  was  to 
discharge  him  from  his  debts  in  the  same 
manner  as  if  he  had  obtained  a  discharge 
in  bankruptcy.  Now  by  section  164  of 
the  Act  of  1861  the  bankrupt  is  not  liable 
after  an  order  of  discharge  in  bankruptcy 
to  pay  any  debt  or  demand  provable 
under  the  bankruptcy  on  any  contract 
made  after  adjudication.  Subsequently 
the  Act  of  1861  is  repealed,  and  after 
this  repeal  the  bills  were  given.  It  has 
been  contended  before  us  t£at  in  the  case 
of  a  bankruptcy  after  the  repeal  bills  of 
exchange  like  those  in  question  might 
be  given  and  sued  upon.  Upon  this  point 
I  pronounce  no  opinion  whatever ;  it  will 
be  time  enough  to  decide  it  when  it  comes 
before  us.  It  is  quite  clear  that  when 
the  Bankruptcy  Repeal  Act,  1869,  was 
passed  the  law  imposed  a  restriction  upon 
the  right  to  sue  upon  these  bills  ;  and  it 
seems  to  me  impossible  to  suppose  that 
the  Legislature  intended  anything  so 
monstrous  and  anomalous  as  to  remove 
this  restriction  in  respect  of  past  transac- 
tions, though  they  may  have  intended  to 
alter  the  law  with  respect  to  future  bank- 
ruptcies. And  when  1  look  at  section  20 
of  the  Act  of  1869, 1  find  that  the  repeed 
is  not  to  affect  the  past  operation  of  pre- 
vious enactments,  or  any  right,  title, 
obligation  or  liability  accrued,  or  restric- 
tion imposed,  before  the  commencement 
of  the  Act.  I  think  these  words  are 
quite  large  enough  to  apply  to  the  present 
case.  Under  the  old  law,  the  plaintiff 
could  not  have  sued  the  debtor  in  respect 
of  these  bills,  and  I  cannot  suppose  that 
the  Legislature  intended  to  tfd^e  away 
this  restriction,  but  have  every  reason  to 
think  that  they  meant  to  preserve  it^ 


Mellor,  J. — I  am  of  the  same  opinion. 
The  effect  of  section  164  of  the  Act  of 
1861  is,  that  after  the  order  of  discharge 
takM  effect  the  bankrupt  is  not  to  be 
liable  to  satisfy  any  demand  provable 
under  the  bankruptcy,  on  any  contract 
or  promise  made  after  adjudication,  and 
if  sued  on  any  such  contract,  may  plead 
that  the  cause  of  action  accrued  pending 
proceedings  in  bankruptcy.  It  seems, 
therefore,  that  the  question  is,  whether 
a  bill  of  exchange  given  in  respect  of 
such  a  debt  before  the  Act  of  1869,  comes 
within  the  meaning  of  the  words  in  sec- 
tion 20,  "shall  not  affect  the  past  operation 
of  any  such  enactment,  or  affect  the  vali- 
dity or  invalidity  of  anything  done  or 
suffered  before  the  commencement  of  tha 
Act. '  *  It  seems  to  me  that  the  transaction 
is  clearly  within  the  words  of  the  saving 
clause. 

Hannen,  J.,  concurred. 

QuAiN,  J. — I  am  of  the  same  opinion. 
When  the  Act  of  1869  was  passed,  the 
law  which  it  repealed  prohibited  the 
revival  of  a  debt  discharged  by  a  bank- 
ruptcy. Having  regard  to  the  case  of 
Stt/riees  v.  ElUaon  (7),  where  it  was  held 
that  a  bankruptcy  founded  upon  a  trading 
which  had  only  continued  previously  to 
the  existing  Bankrupt  Act,  9  Geo.  4.  c.  16, 
could  not  be  supported,  as  the  trading 
could  not  be  regiurded  as  if  it  had  con- 
tinued afl»r  the  passing  of  the  new  Act, 
I  should  have  been  disposed  to  hold,  apart 
from  the  express  words  of  the  saving 
clause,  that  the  present  Act  could  hot 
make  the  position  of  the  parties  to  the 
transaction  different  &om  that  in  which 
they  stood  before  the  old  Act  was  re- 
pealed. But  I  agree  with  my  Lord  and 
the  rest  of  the  Court  that  the  saving 
clause  expressly  prevents  this  action  from 
being  maintained. 

Judgment  for  the  defendoMt, 


Attomeyfl — G.  S.  &  H.  BrandoD,  for  plaintiff; 
£.  D.  Lewis,  for  defendant. 


(7)  9  B.  &  C.  750. 
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1872.  "I  MACAULEY  V,  THE  FURNB6S  RAIL- 
KOV.  15.  J  WAY  COMPANY. 

Negligence — Agreement /by  Railway — 
Passenger  to  travel  at  his  own  Bisk, 

Declaration,  thai  plaitUiff  wa>s  received  by 
the  defendantSy  a  railway  company,  as  a 
passenger  to  be  safely  carried  on  their  raiU 
way  on  a  journey  from  Fiel  Pier  to  Oar- 
lisle,  amd  thai  the  defendants  so  negligently 
managed  the  railway  and  the  traffic  upon 
it,  that  a  collision  took  place,  by  which  the 
plaintiff  was  injured.  Plea,  that  the  plain- 
tiff was  received  as  a  passenger  under  an 
agreement  tJiat  he  shotdd  travel  at  his  own 
risk.  BeplicaMon,  that  it  was  by  reason  of 
gross  and  wilful  negligence  and  mismanage- 
ment  of  the  defendants  that  the  collision 
took  place : — ^Held,  thai  the  replication  was 
bad,  for  the  (fgreement  staied  in  the  plea 
must  be  taken  to  include  ths  negligence 
mentioned  in  the  replication. 

Declaration.  First  connt — That  the 
plainti£f  became  and  was  received  by 
tba  defendants  as  a  passenger  to  be  safelj 
and  secnrelj  carried  upon  a  railway  of 
the  defendants  on  a  journey  from  Piel 
Pier  to  Carlisle  for  reward  to  the  defend- 
ants. Yet  the  defendants  did  not  safely 
and  securely  carry  the  plaintiff  upon  the 
said  railway  on  the  said  journey,  and  so  neg- 
ligently and  unskilfully  conducted  them- 
selves in  relation  thereto,  and  in  managing 
the  railway  and  the  traffic  thereon,  that  a 
locomotive  engine  and  tender  there  being 
on  the  railway,  ran  into  and  came  into 
collision  with  the  train  of  carriages  in  one 
of  which  the  plaintiff  was  such  passenger, 
and  the  plaintiff  was  thereby  greatly 
shaken,  bruised  and  otherwise  injurod,  &c. 

Third  plea  to  the  first  count — That  the 
defendants  received  the  plaintiff  to  be 
carried  under  a  free  pass  from  Piel  Pier 
to  Carlisle  as  a^  drover,  accompanying 
cattle,  which  the  defendants  had  con- 
tracted to  carry  frx)m  Piel  Pier  to  Carlisle 
under  an  agreement,  whereby  it  was  pro* 
vided  that  any  drover  accompanying  the 
cattle  during  the  transit  from  Piel  Pier 
aforesaid  to  Carlisle  should  travel  at  his 
own  risk,  and  the  plaintiff  did  not  be- 
come nor  was  received  by  the  defendants 
to  be  by  them  carried  on  any  other  terms, 
and  whilst  the  defendants  wore  carrying 


the  cattle,  and  whilst  the  plaintiff  was  ao« 
companying  the  cattle  during  the  transit, 
the  defendants  committed  uie  causes  of 
action  in  the  first  count  n^ntioned. 

Replication  to  the  defendants'  third  plea 
that  it  was  by,  and  by  reason  of  gross  and 
wilful  negligence  and  mismanagement  of 
the  defendants,  in  and  in  relation  to  the 
matters  in  the  first  count  mentioned,  that 
the  alleged  grievances  therein  mentioned 
were  committed  by  the  dafendants. 

Demurrer  and  joinder  in  demurrer. 

Orompton,  in  support  of  the  demurrer.— 
The  question  turns  entirely  upon  the 
construction  of  the  notice  or  agreement 
stated  in  the  plea,  and  this  notice  is  so 
worded  as  to  exempt  the  company  frx)m 
responsibility,  even  though  their  servants 
may  have  been  guilty  of  gross  n^ligence. 
The  plaintiff  is  carried  gratuitously,  and 
chooses  to  enter  into  a  contract  which 
takes  away  his  right  to  maintain  this 
action.  The  question  has  'been  prac- 
tically decided  in  several  cases.  In  Carr 
V.  The  Lancashire  and  Yorkshire  Railway 
Company  (1),  the  railway  company  at  the 
time  they  received  a  horse  frt>m  the 
plaintiff  gave  him  a  ticket  which  stated 
that  they  would  not  be  responsible  for 
any  injury  or  damage,  however  caused, 
occurring  to  live  stock  travelling  upon 
their  railway.  It  was  proved  tiaat  the 
plaintifi^s  horse  while  in  the  custody  of 
the  defendants  was  injured  through  gross 
negligence  on  their  part.  It  was  held 
that  upon  the  true  construction  of  the 
notice  the  defendants  were  not  respon- 
sible  for  the  loss,  although  occasioned  by 
their  n^ligence.  -  Austin  v.  The  Man- 
chester, Sheffield  and  Lincolnshire  Rail- 
way (2),  is  to  the  same  effect,  the  Court 
there,  as  in  the  former  case,  laying  stress 
on  the  words  damage  however  caused, 
which  was  in  the  notice,  and  holding  that 
proof  of  gross  negligence  did  not  take 
the  case  out  of  the  exemption.  In  Hinion 
V.  Dibbin  (3),  where  a  parcel  was  handed 
to  a  carrier  without  a  declaration  of  the 

(1)  7  Ezch.  Rep.  707;  s.  c.  21  Law  J.  Rep. 
(n.8.)  Exch.  261. 

(2)  10  Com.  B.  Rep.  451 ;  8.  c  21  Law  J.  Rep. 
(n.8.)C.P.  170. 

(3)  2  Q.B.  Rep.  646;  s.  c,  11  Law  J  Rep. 
(n.s.)Q,B.  113. 


Digitized  by 


Google 


Vol.  42.] 


MICHAELMAS  TERM,  1872. 


nature  and  valne  of  the  goods  under  tho 
Carriers  Act^  and  it  was  alleged  that  the 
goods  were  lost  by  the  gross  negligence 
of  the  carriers,  t^  Court  in  an  elaborate 
judgment  held  that  this  did  not  make  the 
carrier  liable.  The  principle  of  these 
cases  is  applicable  to  the  fiekcts  now  before 
the  Court. 

BuM  (Murphy  with  him),  in  support  of 
the  replication. — The  question  raised  >  in 
the  present  case  i§  simply  whether  there 
is  not  a  distinction  between  ordinary  and 
extraordinary  negligence.  The  agreement 
only  protects  the  company  from  the  con- 
sequences of  an  accident  which  might 
with  care  have  been  avoided,  but  it  leaves 
them  liable  for  the  result  of  gross  and 
outrageous  negHgence.  In  Phillips  v. 
Clark  (4),  where  goods  were  carried  under 
a  bill  of  lading  which  stipulated  that  the 
shipowner  should  not  be  liable  for  leak- 
age and  breakage,  it  was  held  that  he 
remained  liable  for  leakage  and  breakage 
caused  by  his  own  negligence  or  by  that 
of  his  servants. 

[Blackburn,  J.— In  McMarms  v.  Tlie 
Lancashire  and  Yorkshire  BaUwwy  Com' 
pa/ny  (5),  it  was  held  that  a  con- 
dition by  which  the  company  were  not 
to  be  responsible  for  any  injury  or 
damage  (however  caused)  to  live  stock 
while  travelling  upon  the  railway  was 
unreasonable,  as  it  professed  to  protect 
the  defendants  from  all  loss,  though  oc- 
casioned by  their  own  misconduct.  This 
seems  to  assume  that  the  agreement  docs 
not  bear  the  construction  you  seek  to  put 
upon  it,  and  on  the  carriage  of  passengers 
you  cannot,  of  course,  object  that  the  con- 
dition is  unreasonable.  Why  should  not 
the  company  be  at  liberty  to  say,  "  We 
will  not  be  liable  whether  our  Servant  has 
been  lazy  or  has  only  made  a  mistake.''] 

There  is  a  difference  between  an  accident 
from  a  mere  oversight,  and  one  arising 
fix»m  a  perverse  disregard  of  the  ordinary 
course  of  trafQc. 

CooKBURN,  C.J. — I  am  of  opinion  that 
the  plea  is  good  and  the  replication  bad. 
It  appears  from  the  plea  that  the  plaintiff 

(4)  2  Com.  B.  Kep.  N.S.  156 ;  s.  c.  26  Lhw 
J.  Rep.  (k.8.)X;.P.  167. 

(6)  4  Hurl.  &  N.  327 ;  s.  c  28  Law  J.  Rep.  (n.s.) 
Exeh.  353. 


had  a  free  pass,  and  was  carried  under  an 
agreement,  in  which  it  was  provided  that 
he  should  travel  at  his  own  risk,  and  I 
think  that  such  an  agreement  must  have 
been  intended  to  exclude  eveiything  to 
which  the  company  would  ordinarily  be 
liable  as  carriers  of  passengers.  Now  I 
cannot  think  of  anything  for  which  the 
company  would  be  liable  with  regard  to 
the  plaintiff  except  negligence.  There 
would,  under  ordinary  circumstances,  be 
an  obligation  to  use  due  care  in  carrying 
the  plaintiff.  This  obligation  is  excluded 
by  the  express  terms  of  the  bargain,  and 
consequently  there  is  a  good  defence  to 
the  action. 

Blackburn,  J. — I  am  of  the  same 
opinion.  The  duty  of  the  defendants  as 
carriers  of  passengers  is  to  take  reason- 
able care  thi^t  such  passengers  shdll  not 
be  exposed  to  danger  during  their  journey. 
If  through  the  want  of  due  care  the  pas- 
senger is  killed  or  injured,  the  carrier  is 
liable  to  make  compensation,  and  may 
even  be  made  criminally  responsible.  An 
agreement  that  the  passenger  should  be 
carried  at  his  own  risk  would  not  take 
away  the  carrier's  liability  to  a  criminal 
prosecution.  No  such  agreement  could 
bo  sot  up  as  a  defence  to  an  indictment,  but 
there  is  nothing  to  prevent  it  from  beiug 
pleaded  in  a  civil  action.  In  the  present 
case  the  agreement  substantially  amounts 
to  this,  that  the  passenger  should  be 
carried  at  his  own  risk,  and  that  so  &r  as 
he  is  concerned  he  shall  not  be  at  liberty 
to  bring  an  action  for  damages  against 
the  company.  What  is  meant  by  the  ex- 
pression "  wilful  negligence  '*  in  the  repli- 
cation I  do  not  know,  but  I  feel  convinced 
that  it  is  included  under  the  terms  of  the 
agreement. 

Mellor,  J. — I  am  of  the  same  opinion. 
The  plaintiff  appears  to  have  been  received 
as  a  passenger  under  unusual  circum- 
stances, for  he  had  a  free  pass,  and  in 
consideration  of  it  agreed  to  be  carried 
at  his  own  risk.  This  contract  clearly 
exempts  the  company  from  all  ordinary 
lial^ility;  and  although  I  do  not  doubt 
that  there  may  be  degrees  of  negligence, 
I  think  that  the  exemption  is  applicable 
to  everyone  of  them. 

QoAiN,  J. — I  am  of  the  same  opinion. 
The  action  is  founded  upon  negligence. 
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wiihoat  which  the  company,  who  are  not 
insurers,  could  not  bo  made  liable.  But 
it  appears  that  there  was  a  contract  by 
which  they  were  expressly  protected  from 
any  such  liability.  The  question  is,  whether 
the  statement  in  the  replication  takes  the 
case  out  of  the  contract.  I  cannot  think 
that  it  does ;  the  negligence  mentioned  in 
the  replication  is  the  very  thing  for  which 
the  defendants  stipulated  that  they  should 
not  be  responsible,  and  the  word  "  wilful" 
does  not  carry  the  case  any  further,  espe- 
cially when  we  consider  that  a  master  is 
not  liable  for  the  wilful  acts  of  his  servants. 
Judgment  for  the  defendants. 

Attorneys— Johnston  &  Mounsey,  for  plaintiff; 
Sharp  &  Ullithome,  for  defendant. 

[IN  THE  EXCHEQUER  CHAMBER.] 
(Error  frovi  the  Court  of  Queen*s  Bench,} 

1872.     1     MAT  V.   THE   GREAT  WESTERN 
Nov.  26.  J  RAILWAY   COMPANY. 

Lands  Clauses  Consolidation  Act,  1845 
(8^9  Vict.  c.  18),  s.  127— Superfluous 
Land  unsold;  Property  in — Owners  of 
Lands  adjoining.  , 

By  the  Lands  Clauses  Consolidation 
Act,  1845,  "  uyith  respect  to  lands  acquired 
Ity  the  promoters  of  the  undertaking  under 
the  provisions  of  this  or  tJie  special  Act,  or 
any  Act  incorporated  therewith,  hut  irhich 
shaU  not  he  required  for  the  purposes  there^ 
of"  it  is  enacted  hy  sectiwi  127  that, 
"  within  the  prescribed  period,  or,  if  no 
period  he  prescribed,  within  ten  years  after 
the  expiration  of  the  time  limited  for  the 
completion  of  the  works,  the  promoters  of 
the  undertaking  shall  absolutely  sell  and 
dispose  of  all  such  superfluous  lands,  and 
apply  the  purchase  money  arising  from  such 
sales  to  the  purposes  of  the  special  Act ; 
and,  in  default  thereof,  all  such  superfluous 
lands  remaining  unsold  at  the  expiration  of 
such  period  shall  thereupon  vest  in  and 
become  the  property  of  the  ovmers  of  tlie 
lands  adjoining  thereto,  in  proportion  to  the 
extent  of  their  lands  respectively  adjoining 
the  same.** 

The  B.  ^  H.  Bailivay  Company  wets 
incorporated  for  the  purpose  of  making  a 
raUvcay  tchich  was  to  he  completed  on  or 
before  the  dOth  of  June,  1850.     The  rights 


and  powers  of  the  B.  Sf  H.  Company  he* 
came  vested  in  the  dejfendants  in  the  year 
1846.  The  plans  and  hooks  of  reference 
deposited  mth  the  derk  of  the  peace  in* 
eluded  a  field  in  the  parish  of  B.,  the  pro* 
perty  of  M.  and  others.  With  the  excep* 
tion  of  a  narrow  strip  on  the  north  side, 
the  whole  field  was  included  within  the 
limit  of  deviation  delineated  on  the  plan. 
By  a  notice  of  the  Wth  of  March,  1846, 
tlie  owners  were  required  to  treat  with  the 
defendants  for  the  purchase  of  part  of  the 
field,  and  the  value  was  settled  by  arbitrO" 
tion.  By  a  notice  of  the  ^th  of  November, 
1846,  the  owners  wete  required  to  treat  with 
the  defendants  for  the  purchase  of  the  re* 
mainder,  the  value  being  subsequently 
agreed  upon.  The  whole  field  was  conveyed 
to  the  defendants  in  fee  simple  by  indetiiure 
of  the  I2th  of  May,  1847.  The  defendants 
took  possession,  and  on  a  portion  of  the 
field,  viz.,  5a.  Or.  33p,  to  the  south,  can* 
strUfCted  a  portion  of  their  line  and  a'station 
and  other  works  connected  therewith ;  upon 
part  of  the  remainder  they  deposited  chalk 
and  other  spoil,  which,  in  makii\g  the  rail* 
way,  was'jexcavated  from  a  cutting  near  tlte 
said  field,  and  in  order  to  provide,  and  for 
the  purpose  of  providing  a  plaice  for  de* 
positing  the  chalk  and  spoUfrom  the  said 
cutting,  the  company  purchased  the  whole 
of  the  said  field,  instead  of  purchasing  a 
portion  only.  The  chalk  and  spoil  were 
deposited  and  remain  ivpon  part  of  the 
field  to  the  depth  of  from  one  to  eight  or 
nine  feet,  the  defendants  allowing  certain 
persons  to  use  it,  and  receiving  rent  from 
such  persons. 

By  a  special  Act  obtained  hy  the  defen* 
danis  in  the  year  1861,  it  was  provided 
that  the  time  limited  ^^for  the  sale  of  su* 
perfluous  lands  belonging  to  and  vested  in 
the  company  within  the  several  parishes 
enumerated  in  the  schedule  to  this  Act  an* 
nexed,  shall  he  and  the  same  are  hereby 
extended  to  the  further  period  of  seven 
years  from  the  passing  of  this  Act.*' 

By  another  special  Act  obtained  hy  the 
defendants  in  the  year  1868,  it  was  provided 
that  "  the  company  may,  fiotwithstanding 
anything  to  the  contrary  in  the  Lands 
Clauses  Consolidation  Act,  1845,  or  in  any 
Act  relating  to  the  company,  ^c,  retaiti' 
*  and  hold  any  lands  belonging  to  them  in 
the  parishes  enumerated  in  schedule  A  to 
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thit  Ady  and  which  have  not  yet  been  ap- 
plied to  the  pwrposes  of  the  company  for 
the  period  of  ten  years  afUar  the  paasvng  of 
this  Act;'  ^ 

The  above  named  pariah  of  B.y  in  which 
the  said  field  was  situate,  toas  one  of  the 
parishes  enwmeraied  in  the  respective 
schedules  to  the  above  mentioned  Acts, 

The  land  to  the  north  homing  become  the 
property  of  the  plaintiff,  he,  on  the 
10th  of  June,  1840,  commenced  an  action 
of  ejectment  to  recover  from  the  defendants 
the  portion  of  the  field  to  which  his  land 
adjoined.  There  being  no  prescribed  period 
within  which  the  ^fendamis  were  homd  to 
seU  "  superfluous  "  la/nds,  the  period  of  ten 
years  mentioned  in  section  127  would 
apphf : — 

Held,  by  Kellt,  C.B.,  Eeatdto,  J.,  and 
Bbktt,  J.,  affvrming  the  judgment  of  the 
Court  of  Queen's  Bench  (dissentientibus 
Mabtih,  B.,  and  Btlbs,  J.),  that  the  plam- 
tiff  was  entUled  to  recover. 

This  was  error  upon  a  Special  Case 
siated  for  the  opinion  of  the  Court  of 
Qaeen's  Bench.  The  Special  Case  may 
be  found  at  length  in  the  report  of  the 
case  when  in  the  Court  below — see  41 
Law  J.  Bep.  (n.s.)  Q.B.  104,  where  also 
the  plan  refeired  to  is  copied.  The  judg. 
ment  of  Martin,  B.,  so  fally  states  the 
dicumstances,  that  it  is  not  necessary  to 
set  th^i  out  here. 

Manisty  {Raymond  with  him)  argued 
on  behalf  of  the  defendants  (the  plaintiffs 
in  error).  He  referred  to  the  several  Acts 
of  Parliament  specified  in  the  Special 
Case — to  tlie  Railways  Clauses  Consoli- 
dation Act,  1845  (8  &  9  Vict.  c.  20)  ; 
tiie  Companies  Clauses  Consolidation 
Act,  1845  (8  &  9  Vict.  c.  16),  to  The 
City  of  Olasgow  Union  BaUway  Company 
V.  The  Caledonian  Railway  Company  (1), 
Moody  V.  Corbett  (2),  Malins  v.  Freeman 
(3)  and  Molten  v.  Camroux  (4). 

(1)  Law  Bep.  2  Scotch  App.  160. 

(2)  6B.  &  S.  869.  in  error;  7  B.  &  S.  544; 
•.  c.  34  Law  J.  Rep.  (n.b.)  Q.B.  166,  in  error ; 
35  Law  J.  Rep.  (k.8.)  Q3.  161 ;  s.  c  Law  Rep.  1 
Q.B.  510. 

(3)  4  Bing.  N.C.  395 ;  8.  c.  7  Law  J.  Rep.  (y.s.) 
CJ*  212 

(4)  4  £zch.  Rep.  17;  0.  c.  18  Law  J.  Rep. 
(x.8.)  Exch.  256. 


Tinder  (H,  T  Cole  with  him),  argued 
on  behalf  of  the  plaintiff  (the  defendant 
in  error). — ^He  referred  to  the  several  sta- 
tutes and  to  Doe  d,  Armistead  y.  The  North 
Staffordshire  Rmhtmf  Company  (5),  Doe 
d,  Payne  v.  The  Bristol  and  Exeter  Rail- 
way Oompan/y  (6),  Lord  Carington  v.  The 
Wycombe  Railway  Company  (7),  Ea/rl 
Beauchamp  v.  The  Great  Western  Railway 
Company  (8),  Rangeley  v.  Ths  Midland 
Railway  Company  (9),  Lund  v.  The  Mid- 
land  Railway  Company  (10),  ifoumson  v. 
Tickell  (11),  and  to  Moody  v.  Corbett  (2). 

Manisty  replied. 

Cur,  ojd/o,  imlt. 

There  being  a  difference  of  opinion, 
the  following  judgments  were  deUvered 
on  Nov.  26 — 

Mabtin,  B. — The  facts  of  this  case  are 
these.  In  the  year  1845  a  railway  com- 
pany was  created  called  the  Berks  and 
Hants  Biailway  Company.  In  the  year 
1846  the  interest  oi  this  company  was 
transferred  to  and  vested  in  the  defend- 
ants. There  was  a  field  containing  15a. 
Or.  33p.,  which  was  then  the  property  of 
Jane  May,  John  Simmonds  and  Charles 
Simmonds;  the  whole  of  this  field  was 
included  in  the  plan  and  book  of  refer- 
ence, but  the  whole  was  not  included 
within  the  limit  of  deviation  delineated 
on  the  plan.  There  was  a  narrow  strip 
on  the  northern  side  of  the  field  be- 
yond the  line  indicating  the  limit  of  devia- 
tion. By  a  notice  of  the  11th  of  March, 
1846,  Jane  May  and  the  other  two  owners 
were  required  to  treat  with  the  defendants 
for  a  purchase  of  the  field  towards  the 
south,  viz.,  3a.  Ir.  4p.,  and  the  value  of  this 
portion  was  settled  by  an  arbitrator  at 
571Z.  7s.  By  a  farther  notice  of  the  5th  of 
November,  1846,  Jane  May  and  the  other 
two  owners  were  required  by  the  defend- 

(5)  16  aB.  Rep.  526;  s.  c.  20  Law  J.  Rep 
(if.8.)  aB.  249. 

(6)  6  Mee.  &  W.  320  ;  8.  c.  9  Law  J.  Rep.  (w.s.) 
Ezch.  232. 

(7)  37  Law  J.  Rep.  (n.8.)  Chanc.  213 ;  s.  c  Law 
Rep.  3  Chanc  App.  377. 

(8)  38  Law  J.  Rep.  (k.8.)  Chanc  162 ;  8.  c  Law 
Rep.  3  Chanc  App.  745. 

(9)  37  Law  J.  Rep.  (n.s.)  Chanc  313 ;  8.  c  Law 
Rep.  3  Chanc  App.  306. 

(10)  34  Law  J.  Rep.  (k.8.)  Chanc.  276. 

(11)  3B.  &Ald.  31. 
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ants  to  treat  with  them  for  the  remainder  of 
the  field,  and  its  value  was  subsequently 
agreed  on  at  1,768Z.  In  both  notices  it 
was  stated  that  the  land  was  required  for 
the  purposes  of  the  Berks  and  Hants  Rail- 
way. By  indenture  of  the  12  th  of  May, 
1847,  Jane  May  and  the  other  two  owners 
conveyed  the  whole  field  to  the  defend- 
ants in  fee  simple.  Upon  the  completion  of 
the  purchase,  the  defendants  took  posses- 
ion of  the  field,  and  upon  a  portion  of  it, 
viz.,  6a.  Or.  33p.  towards  the  south,  con- 
structed a  portion  of  their  line  and  a 
station  and  other  works  connected  with 
the  railway,  and  upon  much  the  larger 
part  of  the  remainder  deposited  chalk 
and  spoil  which,  in  making  the  railway, 
were  excavated  from  a  cutting  near  the 
field,  for  the  purpose  of  which  deposit, 
the  defendants  had  purchased  the  whole 
of  the  field  instead  of  a  portion  only.  The 
plan  shews  the  extent  of  the  field  covered 
by  the  spoil  and  the  extent  uncovered. 
The  depth  of  the  spoil  varies  from  one  foot 
to  eight  or  nine  feet,  and  since  the  com- 
pletion of  the  railway,  the  surface  has 
been  used  for  growing  vegetables,  for 
which'  rent  has  been  paid  to  the  defend- 
ants and  their  servants.  The  time  for  the 
completion  of  the  railway  expired  on  the 
30th  of  June,  1850.  On  that  day  the  land 
adjoining  to  the  north  was  the  property 
of  the  plaintiff.  The  ejectment  was 
brought  on  the  10th  of  June,  1869,  and 
the  plaintiff  claims  to  recover,  under  the 
127th  section  of  the  Lands  Clauses  Act, 
8  &  9  Vict.  c.  18,  the  space  shewn  on  the 
plan  G  B  F  H  88  superfluous  land,  being 
the  space  covered  by  the  spoil  and  the 
small  space  uncovered.  The  defendants 
contend,  first,  that  the  land  is  not  super- 
fluous land,  that  it  was  and  is  required 
for  the  purposes  of  the  undertaking,  viz., 
the  deposit  of  the  spoil.  Secondly,  that  the 
strip  of  land  M  to  N  on  the  plan  was  not 
acquired  by  the  defendants  compulaorily 
under  the  provisions  of  the  Act,  but  volun- 
tarily by  agreement,  and  that  the  only  land 
subject  to  the  127th  section  is  the  land 
south  of  the  Une  M  N,and  that  the  property 
in  the  land  adjoining  thereto  on  the  north 
was  not  in  the  plaintiff  but  in  the  de- 
fendants themselves  as  owners  of  the  strip 
north  of  the  line  M  N.  Thirdly,  that  by 
virtue  of  the  provisions  of  two  Acts  of  Par- 


liament 24  <fe  25  Vict.  c.  cciv.  s.  41,  which 
received  the  Royal  assent  1st  of  August, 
1861,  and  31  &  32  Vict.  c.  c.  s.  20 
(Royal  assent  13th  of  July,  1868),  the 
defendants  are  entitled  to  the  land  in 
dispute.  With  respect  to  this  last  point, 
if  the  contest  of  the  plaintiff  be  in 
other  respects  right,  then  by  virtue  of 
the  127th  section  of  the  Lands  Clauses 
Act,  the  superfluous  land  vested  in  and 
became  the  property  of  the  plaintiff  on 
the  30th  of  June,  1860.  The  enactment 
is  absolute ;  there  is  nothing  said  about 
taking  possession  of  the  land.  The  41st 
section,  above  referred  to,  enacts  that  the 
period  for  the  sale  of  superfluous  land 
now  belonging  to  and  vested  in  the  de- 
fendants shall  be  extended  for  a  further 
period  of  seven  years  from  the  Ist  of 
August,  1861.  The  plaintifls  seem  to 
have  two  answers  to  this  contention. 
First,  the  seven  years  had  expired  before 
the  action  was  commenced ;  and,  secondly, 
the  land  did  not,  at  the  time  of  the  passing 
of  the  Act)  belong  to  nor  was  vested  in  the 
defendants,  because,  if  the  contention  of 
the  plaintiff  be  in  other  respects  right,  it 
was  vested  in  and  had  become  the  pro- 
perty of  the  plaintiff  by  virtue  of  the 
127th  section  on  the  30th  of  June,  1850. 
The  enactment  in  the  second  Act  is  that 
the  defendants  may  retain  md  hold  any 
lands  belonging  to  them  for  the  period  of 
ten  years,  from  the  13th  of  July,  1868 ; 
but,  if  the  plaintiff  be  otherwise  right, 
the  land  in  question  did  not  belong  to 
them  on  the  13th  of  July,  1868 ;  on  the 
contrary,  it  belonged  to  the  plaintiff.  It, 
therefore,  seems  to  me  that  the  defendant's 
fail  as  to  this  contention.  Moody  v.  Cor^ 
het  (2)  is  an  authority  to  this  effect. 

By  the  8  <fe  9  Vict.  c.  20  (The  Railway 
Clauses  Consolidation  Act,  1^45),  the 
company  are  authorised  to  take,  compul- 
sorily,  the  land  within  the  limits  of  devia- 
tion ;  and  by  section  45,  in  addition  to 
the  lauds  authorised  to  be  compulsorily 
taken,  it  was  lawful  for  them  to  contract 
with  any  party  willing  to  sell,  for  the  pur- 
chase of  land  adjoining  or  near  to  the 
railway,  not  exceeding  a  certain  prescribed 
quantity,  for,  amongst  other  purposes,  any 
purpose  which  may  be  requisite  or  con- 
venient for  the  formation  or  use  of  the 
railway.    The  case  of  The  City  of  Olasgow 
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Union  BaUvfay  Company  v.  The  Ocdedonia/n 
Bailway  Company  (1)  lias  conclusively 
determined  that,  in  order  to  let  in  the 
operation  of  the  127th  section,  the  lands 
adjoining,  which  confer  upon  its  owners 
the  property  in  the  snperflnoos  land, 
most  be  adjoining  to  lands  compnlsorily 
taken,  and  that  the  section  does  not  apply 
when  the  lands  in  respect  of  which  the 
right  is  claimed  a4Join  lands  taken  by 
contract  or  agreement,  and,  as  already 
said,  the  contention  of  the  defendants  is, 
first,  that  the  adjoining  land,  in  respect 
of  which  the  plaintiff  claims,  does  not  ad- 
join npon  land  compnlsorily  taken,  bnt 
upon  land  acquired  by  contract.  There 
was  no  compulsory  power  under  which 
the  strip  of  land  M  N  could  be  taken ;  it 
could  only  be  taken  by  reason  of  the 
owner  of  it  being  willing  to  sell  it.  From 
M  to  N  southward  could  bave  been  com- 
pnlsorily taken,  and  the  owners  of  land 
adjoining  to  the  north  of  the  line  would 
be  within  the  127th  section,  but  the  de- 
fendants themselves,  and  not  the  plaintiff, 
were  the  owners  of  this  adjoining  land. 
The  answer  of  the  plaintiff  was  that  the 
defendants  had  estopped  themselves  from 
saying  that  the  whole  piece  of  land  was 
not  taken  compnlsorily,  because  they  had 
dealt  with  the  land  under  a  notice  to 
treat.  In  my  opinion  this  is  not  an  es- 
toppel, and  the  question  depends  upon 
the  true  facts.  I  think  the  plaintiff  has 
failed  to  bring  himself  within  the  127th 
section. 

It  was  further  contended  that  the  land 
was  not  "superfluous  land."  The  sec- 
tions relating  to  superfluous  land  are 
introduced  by  a  general  heading,  "  With 
respect  to  lands  acquired  by  the  pro- 
moters of  the  undertaking,  which  shall 
not  be  required  for  the  purposes  thereof." 
These  are  the  lands  which  the  legislature 
speaks  of  as  "  such  superfluous  lands." 
Now  lands  not  required  for  the  purposes 
of  the  undertaking  must  mean  lands  ac- 
quired, and  either  never  required,  or 
which  having  been  at  one  time  required, 
are  so'  no  longer  for  those  purposes.  There 
can  be  no  ot£er.  The  land  acquired  and 
sought  to  be  recovered  in  this  ejectment 
certainly  was  at  one  time  required  for  the 
purposes  of  the  undertaking — Lund  v. 
T?ie  Midland    Railway    Company   (10) ; 

New  Sbues,  42.-^B. 


Earl  Beauchamp  v.  The  Qreat  Western 
Bailway  Compam/  (8). 

Is  it  so  no  longer,  has  it  ceased  to  bo 
so  P  It  seems  to  me  not,  for  it  is  still  put 
to  the  purposes  for  which  it  was  acquired, 
viz.,  the  holding  of  the  spoil.  The  only 
way  this  argument  can  be  met  is  to  say, 
that  the  spoil  has  become  part  of  the  land, 
and  that,  therefore,  the  land  now  serves 
no  "  purpose,"  and,  therefore,  is  not  re- 
quired, and  is  superfluous.  Now  if  the 
chalk  put  on  it  had  sublimated  or  sunk 
through  the  land  into  the  bowels  of  the 
earth,  this  would  be  true.  But  it  has  not 
gone  from  the  surface.  It  is  -there,  though 
it  has  been  levelled  and  treated  as  land  to 
some  extent.  If,  instead  of  chalk  spoil, 
old  brick  ends  or  clinkers  or  other  things, 
which  would  grow  nothing,  had  been  put 
there,  the  plaintifl^s  argument  could  not 
be  used.  So  also,  if  the  chalk  had  been 
on  in  shapes  so  irregular  that  it  could  not 
be  used.  Suppose  the  company  took  any 
of  the  spoil,  could  it  be  said  they  had 
opened  a  chalk  pit,  or  that  they  were  re- 
moving some  of  i^e  soil  and  were  tres- 
passers P  In  truth,  the  land  is  under  the 
spoil  still.  The  chalk  is  not  part  of  the 
land.  Nobody  describing  the  place  would 
say  chalk  was  the  surface  of  the  land ;  he 
would  say  there  was  the  surfoce-soil  with 
chalk  on  it.  But  there  are  to  my  mind  , 
arguments  to  the  contrary  of  this  argu- 
ment to  be  found  in  the  Act  of  Parliament. 
By  section  127,  the  "  lands  "  are  to  be 
sold ;  by  section  128,  the  "  lands  "  are  to 
be  offered  to  certain  persons.  Suppose 
there  was  such  a  sale,  would  not  the  pur- 
chaser have  a  right  to  call  for  the  removal 
of  this  spoil  ?  Would  h6  not  be  at  liberty 
to  say,  "  This  is  no  part  of  the  lands  "  ? 
*'  The  lands  you  are  to  sell  are  the  lands 
you  bought."  Further,  the  promoters 
are  to  sell  within  the  prescribed  period,  or 
ten  years  after  the  expiration  of  the  time 
limited  for  the  completion  of  the  works. 
This  furnishes  two  arguments ;  a  general 
one  and  a  particular.  The  general 
one  is  this.  It  supposes  that  the  super- 
fluousness  of  the  lands  will  be  apparent 
within  the  time  hmited,  or  the  ten  years. 
It  supposes,  therefore,  thal^  the  lands  are 
such  as  have  never  been  required,  or  re- 
quired for  temporary  purposes.  To  these 
alone  is  it  applicable.    For  suppose   a 
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siAtion  hoase  was  bnilt  on  land,  and  re- 
mained for  the  ten  years  and  more,  and 
then  the  station  was  moved,  and  the  honse 
pnlleJ  down,  and  the  land  on  it  became 
snperflaoas  in  fact.  It  is  clear  that  wonld 
not  be  within  the  statute.  Neither  is  this 
case,  for  the  purpose  for  which  the  land 
was  taken  and  ased  is  and  was  permanent. 
The  special  argument  it  furnishes  is  this. 
The  lands  must  become  superflaous  with- 
in ten  years.  By  the  plaintiflTs  argument 
this  became  "  superfluous  *'  only  when  it 
ceased  to  exist  as  something  on  the  land 
by  becoming  .|>ar<  of  the  land.  When 
was  that  ?  If  not  within  the  ten  years, 
it  is  not  within  the  statute,  and  where  is 
the  evidence  to  shew  it  was  within  the 
ten  years  ? 

Bylbs,  J.,  concurred  with  this  judg- 
ment. 

Kelly,  C.B.-r-The  plaintiff  claims  in 
this  action  a  quantity  of  land,  about  four 
acres,  part  of  a  field  formerly  of  ten  acres, 
as  "superfluous  land,"  or  land  not  required 
for  the  purpose  of  the  defendants*  railway ; 
and  the  action  is  resisted  by  the  defend- 
ants  on  the  ground  that  the  land  was  and 
is  required  for  the  purposes  of  the  Act  of 
Parliament,  or  in  other  words  for  the  pur- 
pose of  the  railway.     The  127th  section 
of  the  Lands  Clauses  Consolidation  Act 
provides  that  all  such  superfluous  lands,  if 
not  sold  within  ten  years  of  the  comple- 
tion of  the  works,  shall  vest  in,  ai^d  beloug 
to,  the  proprietors  of  the  adjoining  lands. 
In  this  case,  the  period  of  ten  years  has 
elapsed  and  the  land  has  vested  in  the 
plaintiff,  if  it  was  superfluous  land  within 
the  statute.      Of  the  ten  acres,  about  five 
acres  have  been  used  for  the  purposes  of  the 
railway,  a  portion  of  the  railway  and  of 
the  station  having  been  constructed  upon 
it.    Of  the  remainder,  a  considerable  por- 
tion was  originally  used  as  a  place  of 
deposit  for  a  quantity  of  spoil  resulting 
.  from  a£  excavation  made  in  order  to  form 
a  cutting.     But  this  operation  and  the 
deposit  altogether  ceased  before,  or  almost 
immediately  after,  the  completion  of  the 
railway,  in  June,  1850.     And  from  that 
time,  and  after  the  expiration  of  the  ten 
years,  in  1860,  the  spoil  deposited  con- 
sisting  principally  of  chalk,  and  which  had 
become  incorporated  with  the  earth,  re- 
mained unapplied  to  the  purposes  of  the 


railway,  or  to  any  purpose  whatever  con- 
nected with  the  undertaking ;  and-  the 
land  has  been  let  by  persons  in  the  em- 
ploy of  the  railway  company,  and  with 
their  permission,  as  garden-ground,  or  aa 
arable  or  pasture  land,  at  rents  of  from 
twenty  to  thirty  shillings  an  acre.  Indeed, 
during  the  last  few  years,  the  land  has 
been  thus  let  by  the  defendants  them- 
selves. Under  these  circumstances  it  has 
been  contended  on  the  part  of  the  defend- 
ants, that  the  land  having  been  once  ap- 
plied to  the  purposes  of  the  Act,  by  the 
deposit  of  the  spoil  upon  it,  cannot  after- 
wards become  "  superfluous  **  land  or  land 
not  required  for  such  purposes.  And 
further,  that  having  been  used  as  a  place 
of  permanent  deposit  for  the  spoil,  after 
the  temporary  act  of  deposit  had  ceased, 
this  use  of  the  land  is  a  permanent  ap< 
plication  of  it  to  the  purposes  of  the 
Act. 

In  addition  to  the  grounds  upon  which 
the  judges  of  the  Court  below  have  held 
that  this  land  became  "superfluous*' 
land,  and  no  longer  required  for  the  pur- 
poses of  the  Act,  whenever  the  deposit 
had  ceased,  I  may  observe  that  the  ques- 
tion turns  entirely  upon  the  distinction 
between  lauds  which,  though  required  for 
purposes  of  the  Act,  are  so  required  for 
temporary  purposes  only,  and  such  as  are 
required  and  used  for  a  permanent  pur- 
pose. No  doubt  the  land  was  so  required 
as  long  as  the  temporary  act  of  depositing 
continued ;  and  if  the  company  had 
thought  fit  to  remove  and  dispose  of  the 
spoil,  it  would  still  have  been  so  required 
for  some  time  longer,  and  until  it  should 
have  been  all  removed.  But  when  re- 
moved, or  having  been  thrown  upon 
the  land  without  any  intention  to  re- 
move it,  it  has  become  part  of  the 
soil)  the  land  ceased  to  be  applied  to 
any  of  the  purposes  of  the  railway,  and,  I 
think,  became  "  superfluous  **  land  within 
the  statute.  It  cannot  be  said  that  it  was 
one  of  the  purposes  of  the  Act  to  preserve 
upon  the  land  a  quantity  of  spoil  perfectly 
useless,  and  which  never  had  been  and 
was  never  intended  to  be  applied  to  any 
purpose  connected  in  the  remotest  degree 
with  the  business  of  the  railway.  When, 
therefore,  the  deposit  ceased,  and  there 
existed  no  intention  of  removing  the  spoil, 
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I  agfee  with  the  Conrfc  below  that  the 
land  being  no  longer  required  for  the  pur- 
poses of  the  Act  became  "superfluous 
land  "  within  the  meaning  of  the  127th 
section.  If,  indeed,  it  were  one  of  the 
purposes  of  the  Act  to  keep  a  quantity 
of  spoil  upon  the  land  for  ever,  without 
any  use  being  made  either  of  the  spoil  or 
of  the  land,  the  case  would  be  otherwise. 
But  the  proposition  seems  to  me  self- 
contradictory,  when  correctly  stated,  that 
a  piece  of  land  of  some  few  acres  in  extent 
is  required  for  the  purposes  of  an  Act  of 
Parliament  because  it  contains  a  quantity 
of  spoil  upon  its  surface ;  the  railway 
company  having  no  occasion  for  the  pur- 
poses of  the  railway  to^  take  or  use  the 
smallest  portion  of  the  spoil  or  a  single 
foot  of  the  land  of  which  it  has  become  a 
part. 

The  case  has  been  put  of  a  house  built 
upon  land  for  the  residence  of  a  station- 
master.  But  this  no  doubt  is  a  permanent 
and  legitimate  purpose,  and  land  so  used 
is  as  much  apphed  to  the  purposes  of  the 
Act  aa  the  land  upon  which  the  station, 
itself  is  built,  or^the  railway  itself  con- 
structed. And  when  it  is  asked,  Sup- 
pose the  station-master  to  be  otherwise 
provided  for,  or  the  station  itself  to  be 
disused,  so  that  the  land  would  be  no 
longer  required  for  the  purposes  of  th^ 
Act,  would  the  case  come  within  the 
127th  section?  The  answer  is  that  it 
would  not,  for  although  it  is  undoubtedly 
contrary  to  the  policy  of  these  Acts  of 
Parliament,  that  land  which  becomes  use- 
less for  the  purposes  of  the*  railway,  at 
whatever  time  such  may  be  its  condition, 
that  it  should  nevertheless  be  .retained 
and  applied  to  other  purposes  unconnected 
with  the  railway  and  for  the  profit  of  the 
company ;  yet  such  a  case  may,  and  often 
does,  occur  long  after  the  expiration  of. 
ten  years  from  the  completion  of  a  rail- 
way, and  neither  the  127th  section  nor 
any  other  provision  of  the  general  Acts  of 
Parliament  has  provided  for  such  a  case. 
But  where  land  is  purchased  generally 
for  the  purposes  of  the  Act,  and  though 
so  used  and  applied,  is  used  and  applied 
for  a  temporary  purpose  only,  which 
ceases  before  or  a  short  time  after  the 
completion  of  the  railway,  it  seems  to  me 
liable  to  be  dealt  with  in  the  same  way  as 


if,  although  purchased  for  the  purposes  of 
the  Act,  it  had  never  been  so  used  or  applied 
at  all.  Upon  the  literal  construction  of 
the  Act  then,  it  would  seem  that  when  the 
deposit  of  the  spoil  had  ceased,  and  the 
land  had,  therefore,  ceased  to  be  required 
for  the  purposes  of  the  Act,  the  case  at 
once  came  strictly  within  the  express 
terms  of  the  127th  section. 

But  we  must  consider  whether  it  is  not 
within  the  real  and  actual  intention  of  the 
Legislature.  The  object  was,  that  railway 
companies  should  be  confined  in  the  pro- 
perly they  are  permitted  to  purchase,  as 
well  as  in  their  dealings  and  traffic,  to  the 
means  and  the  powers  and  authorities 
necessanr  to  the  carrying  on  of  the  busi- 
ness of  their  railways.  They  may  purchase 
and  hold  lands  for  the  purpose  of  con- 
structing upon  them  railways,  and  stations, 
and  bridges,  and  other  necessary  buildings 
and  works.  But  they  may  not  either  pur- 
chase or  hold  land  to  let  it  out  for  profit, 
as  arable  or  pasture  or  garden  grounds, 
whether  to  their  own  officers,  or  servants, 
or  others.  K,  therefore,  in  this  case  it  were 
permitted  as  soon  as  the  construction  of 
the  railway,  and  the  excavation  and  de- 
posit of  the  spoil  in  question  were  com- 
plete, to  hold  the  ten  acres  of  land,  and 
let  it  as  arable,  or  pasture,  or  garden 
ground,  at  substantial  i*ents  to  be  received 
for  their  own  use  and  profit,  the  provisions 
of  the  127th  section  of  the  Act,  and  the 
policy  of  all  the  railway  Acts  that  have 
ever  been  passed  in  this  country  would 
be  at  once  defeated. 

But  it  is  also  contended  that  by  the 
special  Acts  of  1861  and  1868,  the  time 
for  the  sale  of  "  superfluous  "  lands  by 
the  company  has  been  enlarged,  and  the 
title  of  the  plaintifi*,  if  he  had  acquired  a 
title,  was  divested,  and  the  land  restored 
to  the  defendants.  J£  the  enlarging  clauses 
of  these  Acts  applied  only  to  the  railway 
in  question,  the  argument  might  be  urged 
that  it  must  govern  the  case  of  all  super- 
fluous lands  acquired  under  the  Act  for 
that  railway,  insomuch  as  the  ten  years 
allowed  by  the  127th  section  having  al- 
ready expired,  if  the  above  clauses  did 
not  apply  to  these  lands,  they  would  be 
nugatory  and  useless,  and  would  have  no 
appHcation  at  all.  Though  even  in  this 
case  I  shoilld  have  thought  that  the  words, 
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"  belonging  to  the  company,"  would  have 
saved  the  right  of  the  adjoining  propri- 
etors in  whom  the  lands  had  already 
vested,  and  to  whom  they  belonged,  see- 
ing that  the  Act,  alleged  to  take  away 
their  rights,  was  a  private  Act,  obtained 
furtively  and  behind  the  backs  of  the 
parties  interested  against  it  by  a  trading 
company  for  their  own  benefit ;  and  as  an- 
nihilating vested  rights,  it  ought  to  be 
construed  most  strictly  against  the  pro- 
moters. But  when  we  look  to  the  general 
enactments  of  the  Acts  of  1861  and  1868, 
and  the  schedules,  and  the  language  of 
these  two  clauses  themselves,  we  find  that 
they  apply  to  nearly,  if  not  entirely,  the 
whole  of  the  Acts,  and  the  whole  of  the 
railways  belonging  to  the  Great  Western 
Railway  Company ;  and  among  which 
there  are  many  where  the  period  of  ten 
years  had  not  elapsed  since  the  comple- 
tion of  the  railways,  and  consec[ttently 
where  the  superfluous  lands  still  belonged 
to  the  company.  And  I  cannot  bring 
myself  to  entertain  a  doubt  that  it  was  to 
the  superfluous  lands  acquired  under  these 
Acts,  and  to  these  only,  and  which  still 
belonged  to  the  company,  and  had  never 
passed  to  the  adjoining  proprietors,  that 
the  clauses  applied,  enlarging  the  time 
for  the  sale  of  such  lands  for  the  term 
provided  beyond  whatever  remained  of 
the  ten  years,  limited  by  the  127th  sec- 
tion. 

«  It  has  also  been  urged  against  the 
plaintifl*,  upon  the  authority  of  TJ^^GUy 
of  Glasgow  Union  Railway  Convpany  v. 
TJw  Caledonian  Bailway  Company  (1), 
that  the  land  in  question  has  been  pur- 
chased by  agreement,  and  not  under  the 
provisions  of  the  Companies  Act,  and 
therefore  cannot  become  "superfluous*' 
land  within  the  meaning  of  the  127th 
section.  It  is  true  that  where  land  has 
been  purchased  by  a  railway  company  for 
extraordinary  purposes,  and  under  a  vo- 
luntary agreement,  it  is  not  within  that 
section,  which  applies  only  to  lands  ac- 
quired under  the  provisions  of  the  rail- 
way Act.  But  tliis  land  was  not  acquired 
for  extraordinary  purposes,  or  under  a 
voluntary  agreement,  but  strictly  under 
the  provisions  of  the  Act.  The  answer 
given  to  this  argument  by  Blackburn,  J., 
18  conclusive :  he  refers  to  section  16  of 


the  Act  for  making  this  railway  (8  A  9 
Vict.  c.  40),  which  enables  the  company 
"  to  enter  upon,  t&e  and  use  such  of  the 
said  lands  as  shall  be  necessary  for  such 
purposes,"  the  "said  lands"  being  the 
land  described  in  the  plans  deposited 
under  the  Act,  and  which  comprises  the 
whole  of  the  lands  in  question.  This 
land  was  purchased  upon  notices  duly 
given,  accepted,  and  acted  upon,  and 
under  a  conveyance  made  pursuant  to 
those  notices  and  to  the  above  sections. 
They  are  not,  therefore,  lands  purchased 
for  extraordinary  purposes,  or  under  a 
voluntary  agreement,  and  so  not  within 
the  case  of  The  City  of  Glasgow  Union 
Bailway  Company  v.  The  Caledonian  Bail" 
way  Company  (1). 

Upon  these  grounds,  I  am  of  opinion 
that  the  judgment  of  the  Court  of  Queen's 
Bench  ought  to  be  affirmed,  and  in  this 
opinion  my  brothers  Keating  and  Brett 
concur. 

Judgment  affirmsd. 

Note. — WiUes,  J.,  was  one  of  the  members  of 
the  Court  before  whom  the  case  was  argued,  but 
he  died  before  judgment  was  given. 


Attorneys— Young,  Maples  &  Co.,  for  plaintiflfe  in 
error ;  Johnson  &  Weatherall,  agents  for  Lamb 
&  Brooks,  Basingstoke,  for  defendants  in  error. 


THE   QUEEN  V.   TOMLINSON. 


1872.     1 

Nov.  16./ 

Amendm  ent — Order  of  Justices  —  Certi' 
oran— 12  ^  13  Vict,  c.  45.  s,  7— ^(w- 
t<xrdy, 

A  bastard  child  hamng  been  bom  on  the 
27th  of  May,  1870,  the  mother  applied  on 
the  11th  of  August  to  M.,  a  justice,  who 
issued  a  su/mm^ons  against  T.,  the  alleged 
fatJier,  Several  successive  summonses  were 
issued,  and  in  March,  1871,  T,  was  served 
with  a  summons  to  appear  before  the  justices 
oil  the  11th  of  April.  TJie  m4)ther  a/nd  T, 
attended,  but  the  mother  withdrew  tJie  sunv- 
mons  a/nd  on  the  same  day  applied  to  B,^ 
another  justice,  wlw  issued  a  summons  re- 
quiring  T.  to  appear  on  the  2bih  of  April. 
On  that  day  an  order  was  made,  which  re* 
cited  the  application  to  M,,  adjudged  T,  to 
be  the  father  of  the  child,  and  ordered  him 
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to  pay  2«.  6d.  per  week,  commencing  from 
the  11th  of  August,  1870,  the  day  on  which 
the  mother  appUed  to  if. ; — Held,  that  the 
7th  secHan  of  12  ^  13  Vict.  c.  45  gave  the 
Court  no  power  to  amend  this  invalid  order, 
by  alleging  the  application  to  B,  instead  of 
the  application  to  if,,  or  by  m/ihing  the  pay ' 
ments  to  begin  from  the  11th  of  April,  1871, 
instead  of  from  the  11th  of  August,  1870. 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Rep.  (k.s.)  M.C.  p.  1.] 


1872 
Dec.  6 


^■{ 


THE   SUNDERLAND  LOCAL    MARINE 
BOARD  V.  FRANKLAND, — OLIVER 

AND  ANOTHER,  Qamishoes, 


Attachment  of  Debir— Common  Law  PrO" 
cedure  Act,  1854,  17  ^  18  Vict.  c.  125, 
ss.  60,  61 — Oamishee  Order — Judgment 
VredUor—B/ule  of  fiourt—1  &-  2  Vict.  o. 
110.  s.  18. 

After  a  rule  has  been  discharged  with 
costs,  the  person  in  whose  favour  the  rule 
Juts  been  discharged  cannot  obtain  a  gar* 
nishee  order  under  the  Common  Law  Proct' 
dure  Act,  1854,  ss.  60,  61 ;  the  Actl8f2 
Vict,  c.  110.  s.  18,  giving  to  rules  of  the 
Courts  of  Common  Law  tlie  effect  of  judg^ 
m^nts  for  the  purposes  of  the  Act,  but  not 
actually  mxiking  them  judgments. 

This  was  a  rule  to  rescind  an  order  at 
Judge's  Chambers  bj  which  ^Master  Un- 
thank  set  aside  an  order  nisi  attaching 
debts  nnder  the  Common  Law  Procedure 
Act,  1854,  s.  61  (1). 

(I)  By  1  &  2  Vict  c.  110.  8.  IS  — "All  decreea 
ana  orders  of  Courts  of  Equity,  and  all  rules  of 
Courts  of  Common  Law,  &c.,  whereby  any  sum  of 
money,  or  any  costs,  chai^ges,  or  expenses,  shall  be 
payable  to  any  person,  shall  hare  the  effect  of 
judgments  in  the  Superior  Courts  of  Common  Law, 
and  the  persons  to  whom  any  such  moneys,  or 
costs,  charges,  or  expenses,  shall  be  payable,  shall 
be  deemed  judgment  creditors  within  the  meaning 
of  this  Act ;  and  all  powers  hereby  given  to  the 
judges  of  the  Superior  Courts  of  Common  Law 
with  respect  to  matters  depending  in  the  same 
Courts  shall  and  may  be  exercised  by  Courts  of 
Equity  with  respect  to  matters  therein  depending ; 
and  all  remedies  hereby  given  to  judgment  cre- 
ditors are  in  like  manner  given  to  persons  to  whom 


It  appeared  from  the  affidavits  that 
Frankland,  the  judgment  debtor,  had  ob- 
tained in  this  Court  a  rule  nisi  for  the 
Sunderland  Marine  Board  to  shew  cause 
why  a  certiorari  should  not  issue  to  bring 
up  an  order  by  the  board  cancelling 
Frankland's  certificate  as  a  master  ma- 
riner, and  that  this  rule  after  argument  was 
discharged  with  costs.  The  costs  wereafter- 
wards  taxed  to  the  board  at  55 Z.  6s.  Sd. ; 
and  they  having  ascertained  that  Messrs. 
Oliver  and  Botterill,  who  had  previously 
acted  as  attorneys  to  the  judgment  debtor, 
were  indebted  to  him  for  money  received 
on  his  account,  obtained  the  order  nisi 
above  stated,  which  was  subsequently  set 
aside  by  Master  Unthank  on  the  ground 
that  the  Board  had  not  obtained  a  Judg- 
ment in  one  of  the  Superior  Courts 
within  the  meaning  of  the  Common  Law 
Procedure  Act,  1854,  s.  60. 

Upon  appeal  to  Lush,  J.,  the  learned 
Judge  referred  the  application  to  the 
Court. 

Littler  (on  »Nov.  25th)  shewed  cause. 

Clay  supported  the  rule. 

The  arguments  are  fully  stated  in  the 
judgment  of  the  Court. 

Cur.  adv.  vvlt. 

any  moneys  or  costs,  charges  or  expenses  are  by 
such  orders  or  rules  respectively  oirected  to  bo 
paid." 

By  the  Common  Law  Procedure  Act,  1854,  17  & 
18  Vict.  c.  126.  s.  60  —  "  It  shall  be  lawful  for  any 
creditor  who  has  obtained  a  judgment  in  any  of 
the  Superior  Courts  to  apply  to  the  Court  or  a 
judge  for  a  nUe  or  order,  that  the  judgment  debtor 
should  be  orally  examined  as  to  any  and  what 
debts  are  owing  to  him  before  a  Master  of  the 
Court.  .  .  ." 

By  section  61  —  "It  shall  be  lawful  for  a  Judge, 
upon  the  ex  parte  application  of  such  judgment 
creditor,  either  before  or  after  such  oral  examina- 
tion, and  upon  afl&davits  by  himself  or  his  attorney 
stating  that  judgment  has  been  recovered,  and  thnt 
it  is  still  unsatisfied,  and  to  what  amount,  and 
that  any  other  person  is  indebted  to  the  judgment 
debtor,  and  is  within  the  jurisdiction,  to  order 
that  all  debts  owing  or  accruing  from  such  third 
person  (hereinafter  called  the  garnishee)  to  the 
judgment  debtor,  shall  be  attached  to  answer  the 
judgment  debt ;  and  that  by  the  same  or  any  sub- 
soijuent  order  it  may  be  ordered  that  the  garnishee 
shall  appear  before  the  Judge  or  a  Master  of  the 
Court  as  such  judge  shall  appoint,  to  shew  cause 
why  ho  should  not  pay  the  judgment  creditor  the 
debt  due  from  him  to  the  judgment  debtor,  or  so 
much  thereof  as  may  be  sufficient  to  satisty  the 
judgment  debt" 
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The  judgment  of  the  Court  (2)  was  (on 
December  6)  delivered  by — 

Archibald,  J. — This  is  a  rule,  calling 
upon  Messrs.  Oliver  &  Botterill  (the  gar- 
nishees) to  shew  cause  why  an  order  of 
Master  Unthank,  of  the  8th  of  November 
last,  should  not  be  rescinded. 

It  appeared  that  the  debt  from  Frank- 
land  to  the  Sunderland  Local  Marine 
Board  was  due  upon  an  allocatur  on  a 
rule  of  this  Court  (for  the  sum  of 
5bl.  5«.  Sd.),  for  costs  on  a  rule  by  Frank- 
land  against  the  Board,  which  had  been 
discharged  with  costs.  By  the  order 
impugned  the  Master  declined  to  attach 
debts  due  from  the  garnishees  to  Frank- 
land,  on  the  ground  that  the  case  was  not 
within  section-  61  of  the  Conmion  Law 
Procedure  Act,  1854 ;  and  the  question 
is  whether  a  rule  of  Court  for  the  pay- 
ment of  money  can  be  considered  a  judg- 
ment within  the  meaning  and  for  the 
purposes  of  those  sections  of  the  Common 
Law  Procedure  Act,  1854,  which  relate  to 
attachment  of  debts. 

The  question  depends  upon  the  effect  to 
be  attriouted  to  the  provisions  of  1  &  2 
Vict.  c.llO.  s.  18,  in  connexion  vnth  those 
of  ss.  60  and  61  of  the  Common  Law  Pro- 
cedure Act,  1854. 

It  was  contended  on  shewing  cause  that 
a  rule  of  one  of  the  superior  Comrts  of  Com- 
mon Law  for  payment  of  costs  was  not  a 
judgment  within  the  meaning  of  ss.  60  and 
61  of  the  Common  Law  Procedure  Act, 
1854,  but  had  merely  the  effect  of  a  judg- 
ment^ for  the  purpose  of  the  remedies 
given  by  1  &  2  Vict.  c.  110 ;  and  in  sup- 
port of  this  contention  reference  was 
made  to  a  decision  of  the  Court  of  Com- 
mon Pleas,  in  the  case  of  The  Financial 
Corporation  (judgment  creditors) ;  Price 
(Judgment  debtor);  The  China  Steam  Ship 
and  The  Ldbuau  Coal  Company  Limited 
(garnishees)  (more  shortly  described  as  i?6 
Price)  (3),  in  which  that  Court  declined 
to  treat  a  decree  of  the  Oburt  of  Chancery, 
ordering  the  payment  of  money,  as  a  judg- 
ment within  the  meaning  of  the  Common 
Law  Procedure  Act  for  the  purpose  X)f  a 
garnishment  order. 

On  the  other  hand  it  was  argued  in  sup- 

'    (2)  Blackburn,  J. ;  Mellor,  J* ;  and  Archibald,  J. 
(3)  Law  Rep.  4  C.P.  166. 


port  of  the  rule,  that  inasmuch  as  section 
18  of  1  <fe  2  Vict.  c.  110  provides  that "  all 
rules  of  Courts  pf  Common  Law,  whereby 
any  sums  of  money  or  any  costs,  charges, 
or  expenses  shall  be  payable  to  any  person 
shall  have  the  effect  of  jvdgm^enls  in  the 
superior  Courts  of  Common  Law,  and  the 
persons  to  whom  any  such  moneys,  or 
cost«,  charges,  and  expenses  shall  be  pay- 
able, shall  be  deemed  judgment  creditors 
within  the  meaning  of  that  Act,"  such  a 
rule  must  for  the  purposes  of  the  attach- 
ment clauses  of  the  Common  Law  Proce- 
.dure  Act,  1854,  be  regarded  in  the  same 
light  as  a  judgment  in  an  action,  and  as 
answering  ta  the  description  in  s.  60 
(embodied  in  the  subsequent  sections)  of 
a  judgment  obtained  by  a  creditor  in  one 
of  the  superior  Courts. 

In  support  of  this  contention  the  case 
o£ Hartley  v.  Shemwell  (4),  decided  by  this 
Court  in  Easter  Term,  1861,  was  cited. 
In  that  case  an  order  was  made  at 
Chambers  by  Bramwell,  B.,  to  attach 
debts  due  "  from  third  parties  towards 
payment  of  money  directed  to  be  paid  by 
a  Judge's  order."  An  application  for  a 
rule  to  set  aside  that  order  was  refused, 
but  the  point  whether  or  not  an  order  for 
payment  of  money  is  tantamount  to  a 
judgment  for  the  purpose  of  a  garnishment 
order  (thou^  involved  in  the  decision) 
does  not  appear  to  have  been  put  promi- 
nently forward,  the  judgment  of  the  Court 
proceeding  mainly  on  a  different  ground. 

The  fieu^ts  of  that  case  were  that  Hartley 
having  obtained  a  judgment  against 
Shemwell,  a  writ  of  fi.  fa.  was  issued, 
under  which  the  sheriff  had  levied  on 
Shemwell's  goods ;  a  claim  ta  the  goods 
was  thereupon  made  by  one  Marples,  be- 
tween whom  and  Hartley  an  interpleader 
issue  was  directed,  in  which  Marples 
was  successful.  Afterwards  a  ca.  sa,  was 
sued  out  by  Hartley  on  his  judgment 
against  Shemwell,  under  which  the  latter 
was  arrested.  After  the  verdict  on  the 
interpleader  issue,  Marples  obtained  an 
order  for  payment  by  Hartley  of  tte  costs 
of  the  trial,  and  it  was  in  respect  of 
this  order,  and  whilst  Shemwell  was  still 
in  custody  under  the  ca,  sa.,  that  the 
order  of   Bramwell,  B.,  was  made,  by 

(4)  1  B.  &  a  1  i  B.C.  30  Law  J.  Rep.  (kiS.)  Q.B. 
223. 
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which  it  was  direcied  that  the  judgment 
debt  recovered  by  HartleT  against  Shem- 
well,  should  be  attached  to  answer  the 
costs  of  the  interpleader  trial.     In  pursu- 
ance of  this  order  the  amount  of  the 
judgment  debt  was  paid  by  Shemwell  to 
Marples,  and  a  further  order  was  there- 
upon  made   by  Bramwell,   B.,   for  the 
discharge  of  Shemwell  out  of  custody. 
Under  these  circumstances  an  application 
was  made  to  this  Court  to  rescind  the 
orders  of  Bramwell,  B.,  and  for  leave  to 
issue  a  new  writ  of  ca,  sa.  against  Shem- 
well, in  satisfaction  of  the  judgment  debt; 
and  the  main  contention  was  that,  as 
Shemwell  was  at  the  date  of  the  garnish- 
ment order  under  arrest  on  the  -ca,  sa, 
issued   on  the  judgment  in  Hartiey  v. 
ShemweUy  so  that  Hartley  had  lost  his 
right  to  issue  a  fi^fa,^  no  garnishment 
order  (such  an  order  being  in  the  nature 
of  a  statutory  execution)  could  be  made. 
The   Court,   however,  declined  to  adopt 
that  view  and  refused  a  rule,  considering 
th&t  the  arrest  of  the  garnishee  was  no 
extinguishment    of  the  debt,   and   that 
it  stSl  remained  liable  to  attachment. 
The  reasons  for  the  judgment  are  not 
given,   and    but   for  an  observation   of 
Crompton,  J.,  in  the  course  of  the  argu- 
ment, that  he  thouj^ht  the  order  for  pay- 
ment of  the  costs  or  the  interpleader  issue 
had  the  effect  of  a  judgment,  it  might 
ahnost  be  doubted  whether  the  question 
to  what  extent  such  an  order  could  be 
regarded  as  a  judgment  had  been  raised 
or  brought  to  the  attention  of  the  Court. 
It  is  to  be  observed  further  that  the  order 
in  that  case  was  under  the  7th  section  of 
the  1  A  2  Will.  4.  c.  58,  the  language  of 
which  differs  to  some  extent  from  that  of 
the  1  A  2  Vict.  c.  110.  s.  18. 

That  case,  therefore,  can  hardly  be 
treated  as  a  clear  or  positive  decision 
with  reference  to  the  point  now  under 
consideration. 

It  was  cited  in  the  course  of  the  argu- 
ment in  Be  Trice  (3),  as  an  authority 
for  the  proposition  that  a  party  who  has 
obtained  a  rule  for  the  payment  of  costs 
is  a  judgment  creditor  within  sections 
60  and  61  of  the  Common  Law  Procedure 
Act,  1854;  but  in  giving  judgment  in 
that  case,  Byles,  J.,  remarks  that,  as  the 
remedy  for  the  attachment  of  debts  in 


the  hands  of  third  persons,  did  not  exist 
at  the  time  of  the  passing  of  1  A  2 
Vict.  0.  110,  it  could  not  have  been 
contemplated  by  section  18  of  that  Act. 
The  majority,  however,  of  the  Court  of 
Common  Pleas  appear  to  have  decided 
the  case  on  the  ground  that  many  of  the 
provisions  of  the  garnishment  clauses  are 
clearly  inappHcable  to  the  decrees  of  the 
Court  of  Chancery;  and  no  special  re- 
ference was  made  to  the  question  how  far 
they  were  in  other  respects  to  be  treated 
as  judgments. 

In  this  state  of  the  authorities,  it  now 
becomes  necessary  to  decide  the  point 
raised  in  the  present  case,  viz.,  whether 
it  was  intended  to  include  rules  of  the 
superior  Courts  of  Common  Law  for  the 
payment  of  money  within  the  description 
of  judgments  given  in  sections  60  and  61 
of  the  Common  Law  Procedure  Act,  1854, 
and  we  are  of  opinion  that  it  was  not. 

We  think  lie  observations  of  Byles, 
J.,  already  referred  to,  that  the  remedy 
by  attachment  of  debts  not  having  existed 
at  the  time  of  the  passing  of  1  £  2  Vict. 
c.  110,  could  nol  have  been  contemplated 
by  8.  18,  are  much  in  point ;  and  from 
the  language  of  that  section,  \7hen  exa- 
mined, there  can  be  little  doubt  that  its 
only  object  was  to  extend  to  rules  for 
payment  of  money  the  remedies  given  by 
that  Act  in  respect  of  judgments,  but  not  to 
constitute  them  judgments  for  any  other 
purpose.  The  language  of  the  section, 
so  fftr  as  material,  is,  that  such  rules 
"  shall  have  the  effect  of  judgments  of  the 
superior  Courts  of  Common  Law,  and 
that  the  persons  to  whom  any  such  mo- 
neys shall  be  payable  shall  be  deemed 
judgment  creditors  within  the  meaning  of 
this  Act."  And  the  section  then  proceeds 
to  give  them  all  the  remedies  thereby 
given  tojudgmentcreditors.  The  words  are, 
not  that  such  rules  shall  be  or  be  deemed 
io  he  judgmenUy  but  merely  that  they 
shall  have  the  effect  of  judgments  within 
the  meaning  of  that  Act,  and  for  the 
purpose  of  the  remedies  thereby  given  to 
judgment  creditors.  The  concluding 
words  of  sec.  18,  taken  in  connection  with 
the  provisions  of  sec.  20,  render  it  clear 
that  the  intention  of  the  Legislature  was 
to  give  a  remedy  in  the  Court  of  Chan- 
eery  to  orders  and  decrees  of  that  Court, 
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and  not  to  constitate  them  judgments  of 
the  Courts  of  Common  Law. 

This  construction  was,  before  the  pass- 
ino^  of  the  Common  Law  Procedure  Act, 
1854,  put  upon  1  <fe  2  Vict.  c.  110,  in  the 
case  of  Neivton  v.  Boodle  (5).  In  that  case 
an  application  to  enter  on  the  judgment 
roll  (thus  treating  them  as  judgments) 
orders  charging  stock  in  execution,  for 
the  purpose  of  having  them  reviewed  by 
a  Court  of  Error,  was  refused,  on  the 
ground  that  they  could  not  be  considered 
in  the  light  of  judgments,  so  as  to  form 
part  of  the  record.  In  giving  judgment, 
Maule,  J.,  states,  "  The  statute  of  Victoria 
says  that  such  orders  shall  have  the  effect 
of  judgments  at  common  law.  That  only 
means  to  give  a  remedy  for  disobedience 
of  them,  in  addition  to  that  which  already 
existed  by  way  of  attachment.  K  the 
statute  had  been  intended  to  introduce  so 
great  a  change  as  has  been  contended  for 
it,  it  would  have  done  so  by  some  express 
terms." 

These  observations  appear  strictly  ap- 
plicable to  the  present  case  ;  for,  if  such 
orders  were  not  by  the  operation  of  1  <Sb  2 
Vict.  e.  110  put  for  all  purposes  on 
the  same  footing  as  judgments,  then 
the  language  of  ss.  60  and  61  of  the 
Common  Law  Procedure  Act,  1854,  seems 
wholly  insufficient  to  embrace  them. 
The  terms  of  sec.  60  (embodied  by  re- 
ference in  sec.  61)  are  as  follows :  "  It 
shall  be  lawful  for  any  creditor  who  has 
obtained  a  judgment  in  any  of  the  supe- 
rior Courts  to  apply,"  &c. ;  and  sec.  64 
speaks  of  "  the  judgment  debt  and  costs 
of  suit,"  terms  wholly  inappropriate  to  de- 
scribe a  rule  or  order  for  payment  of  money. 

We  are  of  opinion,  therefore,  that  the 
language  of  these  sections  is  only  fitted 
to  describe  judgments  recovered  in  an 
action^  and  that  they  do  not  comprise 
either  rules  of  the  superior  Courts  for 
the  payment,  or  [as  held  in  the  case  of 
Re  Price  (3)]  similar  orders  or  decrees 
of  the  Court  of  Chancery. 

It  might  possibly,  indeed,  have  been 
advantageous  if  the  garnishment  clauses 
of  the  Act  of  1854  had  been  expressly 
extended  to  rules  for  payment  of  money ; 
but  this,  we  conceive,  has  not  been  done, 

(6)  6  Com.  B.  Rep.  632;  s.  c.  18  Law  J.  Rep. 
(N.8.)  C.P.  72. 


and  we  can  only  deal  with  the  statute  as 
we  find  it. 

We  think,  therefore,  that  the  Master 
was  right  in  refusing  an  order  to  attach 
the  debts  owing  from  the  garnishees,  and 
that  for  the  reasons  given  this  rule  must 
be  discharged. 

Hide  discharged. 

Attorneys— J.  B.  Hickin,  agent  for  R.  &  T.  W. 
Brown,  Sunderland,  for  plaintiffs ;  J.  and  J.  K. 
Wright,  for  Oliver  &  Botterill,  Sunderland, 
agent  for  gamisboes. 


{In  the  Second  Division  of  the  Court.) 


I,    1  FOULGER  {appellant)  v.  stbad- 
23.  J  MAN  (respondent). 


1872. 
April  23. 

Railway  Station  —  Premises  connected 
therewith — Wilful  Trespass — 3  ^  4  Vict, 
c.  97.  s,  16— Cabstand, 

A  railway  company  allowed  a  portion  of 
the  premises  connected  with  their  railway 
station  to  he  occupied  as  a  cab-stand  by  cabs^ 
the  drivers  of  which  paid  a  weekly  smnfor  . 
tlie  privilege,  iS.,  a  cdb-driver,  placed  his 
cab  Upon  the  stand  and  refused  to  move, 
although  he  was  requited  to  do  so  by  tJie 
officer  of  the  company.  He  did  not  pay  the 
weekly  sumi  charged  by  the  company,  and  by 
occupying  a  place  upon  the  stand  he  de- 
prived another  cab-driver,  who  had  paid  the 
said  weekly  sum,  from  occupying  a  place 
upon  the  stand, 

ByS^4  Vict,  c,  97.  s,  17,  "t/  any  per. 
son  shall  wilfully  trespass  upon  any  railway, 
or  any  of  the  stations  or  other  works  or 
premises  connected  tlwreudth,  and  shall  re. 
fuse  to  quit  the  same  upon  requsst  to  him 
made  by  any  ofjicer,  8fc,,  he  slwll  forfeit,*^ 

Held,  that  if  S,  intentionally  and  pur. 
posehj  kept  his  cab  upon  the  stand  after 
being  requited  to  move  off,  he  did  so  wiU 
fully,  and  was  liable  to  tlie  penalty  imposed 
by  the  ahove  section,  although  he  honestly 
believed  that  he  was  entitled  to  keep  it  there 
witlwut  making  any  payment  to  the  com. 
pany, 

[For  the  report  of  the  above  case  see 
42  Law  J.  itep.  (n.s.)  M.C.  p.  3.] 
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In  re  bouvibe. 


Extradition  Act,  1870  (33  ^  34  Vid, 
c.  52),  8,  27 — Fugitive  Crimitial — Treaty 
with  France. 

B.  was  arrested  in  the  island  of  Jersey, 
under  a  warrant  issued  pursuant  to  the 
Extraditioti  Act,  1870,  and  was  sent  to 
prison,  there  to  remain  for  fifteen  days,  after 
which  he  was  to  he  surrendered  to  the 
French  authorities.  He  had  been  coiu 
demned  by  a  French  Court,  upon  a  judgment 
for  three  separate  offences,  one  of  which, 
*^  abus  de  cof^nee,**  was  not  within  the 
existing  extradition  treaty  between  this 
country  and  France,  nor  within  the  ExtrO' 
dition  Act,  1870,  which  repeals  the  6  ^*  7 
Vict,  c,  75,  passed  for  giving  effect  to  the 
said  treaty.  By  section  3,  sub-section  2  of 
the  Extradition  Act,  1870,  "  a  fugitive 
criminal  shall  not  be  surrendered  to  a 
foreign  state,  unless  promsion  is  made  by 
the  law  of  that  state,  or  by  arrangement, 
thai  the  fugitive  criminal  shall  not,  until  he 
lias  been  restored,  or  had  an  opportunity  of 
returning,  to  her  Majesty^s  dominions,  he 
detained  or  tried  in  thatfo^'eign  state  for  any 
offence  committed  prior  to  his  surrender, 
other  than  the  extradition  crime  proved  by  the 
facts  on  which  the  surrender  is  grounded ;" 
— ^Held,  that  under  the  existing  law  of 
France  such  a  provision  is  made,  and  there- 
fore that  B.  was  not  entitled  to  be  discharged. 

Semble,  that  the  27th  section  of  the 
Extradition  Act,  1870,  has  the  effect  of 
keeping  in  full  force  the  said  treaty,  though 
it  repeals  the  Act  passed  to  give  it  effect. 

This  was  a  rule  calb'ng  upon  John  le 
Bossignol,  governor  of  her  Majesty's 
prison  in  and  for  the  island  of  Jersey,  to 
shew  cause  why  a  writ  of  Habeas  Corpus 
should  not  issue,  to  have  before  this  Court 
the  body  of  Alfred  Louis  Marie  Bouvier, 
who  was  detained  in  the  said  prison,  to 
undergo  and  receive  all  and  singular  such 
matters  and  things  as  the  Court  shall  then 
and  there  consider  of  and  concerning  him 
in  this  behalf. 

It  appeared  from  the  affidavits  upon 
which  the  rule  was  granted,  that  Bouvier 
was  arrested  and  lodged  in  the  said  prison 
on  the  22nd  of  October,  1872,  on  a  war- 

Nsw  Suaats,  42.— Q.B. 


rant  granted  under  the  Exttttdition  Act, 
1870,  by  her  Majesty's  principal  Secretary 
of  State  for  the  Home  Department,  and 
endorsed  by  the  bailiff  of  the  said  island  of 
Jersey.  On  the  24th  of  October  he  was 
taken  before  the  police  magistrate  of  the 
said  island  on  such  warrant,  and  was  by 
him  ordered  to  be  handed  over  to  tho 
French  authorities,  being  in  the  mean- 
time sent  back  to  prison,  there  to  re- 
main for  the  period  of  fifteen  days,  being 
the  time  allowed  by  the  said  Ejftradition 
Act,  1870,  for  obtaining  a  writ  of  Habeas 
Corpus,  or  to  bring  other  measures  for  an 
appeal  from  the  said  order.  The  warrant 
had  been  granted  upon  a  judgment  of  La 
Crmr  d'Assines  des  Cotes  du  Nord  in 
Prance,  dated  the  10th  of  July,  1872, 
on  which  judgment  Bouvier  had  been 
condemned  on  three  several  charges  of 
dbus  de  confi^ince,  forgery,  and  fraudulent 
bankruptcy.  By  the  convention  between 
her  Majesty  the  Queen  of  the  United 
Kingdom  of  Great  Britain  and  Ireland 
and  his  Majesty  the  King  of  the  French, 
signed  at  London,  February  13th,  1843, 
and  which  is  the  only  convention  in  force 
between  England  and  France  for  the  ex- 
tradition of  criminals,  it  was  "agreed  that 
the  high  contracting  parties  shall,  on 
requisition  made  in  their  name,  through 
the  medium  of  their  respective  diplomatic 
agents,  deliver  up  to  justice  persons,  who 
being  accused  of  the  crimes  of  murder 
(comprehending  the  crimes  designated  in 
the  French  Penal  Code  by  the  terms 
assassination,  parricide,  infanticide,  and 
poisoning),  or  of  an  attempt  to  commit 
murder,  or  of  forgery,  or  of  fraudulent 
bankruptcy,  committed  within  the  juris- 
diction of  the  requiring  party,  shall  seek 
an  asylum,  or  shall  be  found  within  the 
territories  of  the  other,  <tc.'*  It  appeared, 
therefore,  that  dbus  de  confiance  was  not 
an  offence  included  in  the  above  con- 
vention, and  it  was  alleged  in  tho  affidavit 
of  A.  L.  M.  Bouvier,  "  that  as  a  judgment 
is  indivisible  ( judicatio  est  tota  in  toto  et 
tota  in  qualibet  parte),  the  surrenderin<^ 
of  me  to  the  French  authorities  on  a 
judgment,  one  of  the  offences  for  which 
such  judgment  has  been  given  not  being 
comprised  in  the  said  Extradition  Act, 
1870,  would  be  surrendering  me  to  punish- 
ment for  an  offence  not  contemplated  by 
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the  said  Act,  and  would  consequently  be 
in  violation  of  such  Act'*  (1). 

The  order  of  the  police  magistrate  for 
the  said  island  of  Jersey  was  as  follows — 

POUCE    CORRECTIONNELLE. 
Oct.  24th,  1872.    Alfred  Louis  Marie  Bouvier, 
faux  et  banqueroute  frauduleux,  envoy6  en  prison 
pour  fetre   remis  aux  autorit^s  Fran^-aises  apr^s 
quinze  jours. 

G.  T.  Mabbtt,  St.D. 

In  moving  for  the  rule  it  was  contended 
that  neither  under  the  treaty  or  convention 
or  under  the  Extradition  Act,  1870, 
was  there  any  power  to  surrender  a 
fugitive  criminal  for  the  offence  of  ahv^ 
de  confiance,  that  only  the  crime  of 
fraudulent  bankruptcy  was  mentioned 
in  the  warrant,  and  that  by  section 
3,  sul>-section  2  of  the  Extradition  Act, 
1872,  there  was  no  power  to  surrender  the 
criminal,  inasmuch  as  no  provision  or 
arrangement  had  been  made  as  intended 
by  that  sub-section. 

In  shewing  cause  against  the  rule,  the 
following  affidavit  was  used — 

I,  Adolphe  Moreau,  of  No.  5,  Chancery 
Lane,  in  the  county  of  Middlesex,  esquire, 
make  oath,  and  say, 

1.  I  am  the  officially  appointed  counsel 
to  tlie  French  Embassy  in  London,  and  I 
am  well  acquainted  with  the  law  and 
constitutions  of  France,  and  that  part 
thereof  which  relates  to  legal  proceedings 
in  matters  of  extradition. 

2.  I  say,  speaking  from  such  know- 
ledge, that  according  to  the  law  of  France, 
provision  is  made  that  a  fugitive  criminal 
shall  not,  until  he  has  been  restored,  or 
had  an  opportunity  of  returning  to  her 
Majesty's  dominions,'  be  detained  or  tried 
in  France  for  any  offence  committed  by 
him,  prior  to  such  surrender,  other  than 
the  extradition  crime  proved  by  the  facts 
upon  which  the  surrender  is  granted,  and 
1  say,  speaking  from  my  own  knowledge 
and  experience,  that  this  law  is  observed 

(1)  On  the  4th  of  December,  1865,  notice  was 
given  by  the  French  government  to  terminate  the 
above-mentioned  convention  on  the  4th  of  June, 
1866,  but  it  has  been  continued  in  force  from  year 
to  year  by  mutual  agreement,  and  is  now  declared 
to  be  in  force  till  1st  of  September,  1873.  On  the 
28th  of  March,  1862,  a  new  convention  was  con- 
cluded with  France  for  the  surrender  of  criminals, 
but  it  was  not  sanctioned  by  Parliament,  and  it 
has  therefore  never  had  any  effect. 


in  practice  by  the  French  tribunals  and 
authorities. 

3.  The  general  principles  and  rules  of 
the  French  law  in  matters  of  extradition 
are  comprised  in  a  circular,  dated  5th  of 
April,  1841,  containing  the  special  in- 
structions of  the  minister  of  justice  (garde 
des  sceaux)  to  the  law  officers  of  the 
government ;  this  circular  is  printed  at 
length  in  a  book  entitled  Monographie 
AJphahetique  de  V Extradition  par  Erariste 
Blondely  which  is  now  pr^uced  and 
shewn  to  me  marked  (A),  and  which  is 

'^  a  recognized  authority  and  book  of  refer- 
ence in  the  French  Courts,  and  I  say, 
speaking  from  my  own  knowledge  and 
actual  experience,  that  the  law  is  correctly 
laid  down  in  such  circular,  and  is  the  law 
followed  by  the  French  Courts  in  such 
matters. 

4.  It  is  a  principle  of  French  and  of 
international  law,  that  the  individual, 
whose  extradition  has  been  granted,  can 
only  be  prosectfted  and  tried  for  the  very 
crime  for  which  his  extradition  has  been 
obtained,  and  I  say,  speaking  from  my 
own  knowledge  and  actual  experience, 
that  this  is  the  invariable  practice  of  the 
French  tribunals. 

5.  All  these  principles  and  rules  are  to 
be  found  laid  down  by  Monsieur  Felix, 
as  principles  and  rules  of  international  law 
in  his  Traite  du  Droit  IntemationaL  Prive, 
vol.  2  of  which  is  now  produced  and 
shewn  to  me  marked  B,  in  which  he 
specially  refers  to  the  above  circular  as 
containing  a  resume  of  such  principles 
and  rules,  and  I  say,  speaking  from  my 
knowledge  and  actual  experience,  that 
international  law  is  accepted  as  binding 
law  by  all  the  French  tribunals,  and  that 
tlie  said  work  of  Monsieur  Felix  and  the 
said  circular  are  accepted  by  all  such 
tribunals  as  binding  authorities,  and  that 
the  practice  of  such  tribunals  in  such 
matters  conforms  to  the  law  as  laid  down 
in  the  work  of  Monsieur  Felix  and  the 
said  circular. 

The  AttomeyGeneral — Sir  J.  D.  Cole- 
ridge— (Boiven  with  him)  shewed  cause 
against  the  rule. — The  6  &7  Vict.  c.  75, 
which  was  passed  to  give  effect  to  the 
treaty  of  1843,  referred  to  in  the  affida- 
vits, is  repealed ;  the  Extradition  Act  now 
in  operation  is  the  33  &  34  Vict.  c.  52 
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(The  Extradition  Acfc,  1870),  and  aU  that 
is  necessary  to  ascertain  in  the  present 
case  is,  whether  the  proceedings  which 
have  been  taken  are  authorized  by  that 
Act.     The  affidavits  shew  that  the  ma- 
chinery provided  by  it  has  been  followed. 
By  the  twenty-second  section,  "  this  Act 
(except  so  far  as  relates  to  the  execution 
of  warrants  in  the  Channel  Islands)  shall 
extend  to  the  Channel  Islands  and  Isle  of 
Man  in  the  same  manner  as  if  they  were 
part  of  the   United  Kingdom,   and   the 
Royal  Courts  of  the  Channel  Islands  are 
hereby   respectively  authorized  and  re- 
quired to  register  this  Act.'*     The  order 
made  by  the  police  magistrate  referred  to 
in  the  affidavits  is  therefore  warranted, 
as  he  had  the  same  power  as  a  police 
magistrate  in  England  would  have.   Then 
by  section  27  it  is  provided  that  the  "Act 
(with   the   exception   of    anything    con- 
tained in  it  which  is  inconsistent  with 
the  treaties  referred  to  in  the  Acts  so 
repealed)  shall  apply  (as  regards  crimes 
committed  either  before  or  after  the  pass- 
ing of  this  Act)  in  the  case  of  the  foreign 
states   with   which    those   treaties   were 
made,  in  the  same  manner  as  if  an  Order 
in  Council  referring  to  such  treaties  had 
been  made  in  pursuance  of  this  Act,  and 
as  if  such  order  had  directed  that  every 
law  and  ordinance  which  is  in  force  in 
any  Britifi(h  possession   with  respect  to 
such  treaties  should  have  effect  as  part  of 
this  Act."     The    condition  imposed  by 
section   3,  sub-section  2,  is   ihconsistent 
with  the  treaty.     If,  therefore,  the   ma- 
chinery of  the  Act  has  been  followed,  the 
case  is  the  same  as  if  an  Order  in  Council 
had  been  made.     If  the  condition  in  sub- 
section 2  of  section  3  is  inconsistent  with 
the  treaty,  it  does  not  apply.    The  matter 
is  made  more  clear  by  the  eighteenth  sec- 
tion, which  provides  that,  "  If  by  any  law 
or  ordinance  made  before  or  after  the 
passing  of  this  Act  by  the  Legislature  of 
any  British  possession,  provision  is  made 
for  carrying  into  effect,  within  such  pos- 
sesion, the  surrender  of  fugitive  crimi- 
nals who  are  in  or  suspected  of  being  in 
such  British  possession.  Her  Majesty  may 
by  the  Order  in  Council  applying  this 
Act,  in  the  case  of  any  foreign  state,  or 
by  any  subsequent  order,  either  suspend 
the  operation   within  any  such   British 


possession  of  this  Act,  or  of  any  part 
thereof,  so  far  as  it  relates  to  such  foreign 
state,  and  so  long  as  such  law  or  ordinance 
continues  in  force  there,  and  no  longer ; 
or  diVect  that  such  law  or  ordinance,  or 
any  part  thereof,  shall  have  effect  in  such 
British  possession,  with  or  without  modi- 
fications and  alterations,  as  if  it  were 
part  of  this  Act."  The  intention  was  to 
make  a  general  Act,  which  should  apply 
to  all  cases,  except  where  there  was 
anything  inconsistent  with  the  treaties 
referred  to.  The  treaty  of  1843  is  one 
of  such  treaties,  and  there  being  some- 
thing in  section  3,  sub-section  2,  in- 
consistent with  the  treaty,  the  con- 
dition so  imposed  does  not  apply  to 
that  treaty.  But,  further,  the  objection 
which  was  taken  to  the  proceedings,  in 
moving  for  the  rule,  is  answered  by  the 
affidavit  of  Adolphe  Moreau.  It  is  clear 
that  Bouvier  would  not,  until  ho  had  been 
restored  or  had  an  opportunity  of  return- 
ing to  Her  Majesty's  domimons,  be  de- 
tained or  tried  for  the  offence  of  "  abtis  de 
confance,**  or  for  any  offence  committed 
by  him  prior  to  such  surrender  other  than 
the  extradition  crime  proved  by  the  facts 
upon  which  the  surrender  is  granted. 
The  law  of  France  is  not  as  stated  on 
behalf  of  Bouvier.  This  Court  will  bo 
guided  by  the  statement-  of  the  law  by  a 
person  in  the  position  of  M.  Moreau  as 
described  in  his  affidavit,  the  more  so  as 
the  circular  to  which  ho  refers  is  also 
referred  to  by  an  author  of  such  repute 
as  M.  Felix.  (See  the  passage  referred 
to  at  vol.  ii.  p.  333.) 

[He  was  then  stopped.] 

G.  Brawn  in  support  of  the  rule. — Under 
section  3,  sub-section  2,  the  Court  will 
order  the  discharge  of  the  prisoner  Bouvier. 
It  is  not  clear  that  by  the  law  of  Franco 
provision  is  made  that  he  shall  not,  until 
he  has  been  restored  or  had  an  opportunity 
of  returning  to  Her  Majesty's  dominions, 
be  detained  or  tried  for  any  offence  other 
than  the  extradition  crime  proved  by  the 
facts  on  which  the  surrender  is  grounded. 
M.  Moreau  is  not  justified  in  his  declara- 
tion of  the  law  of  France,  which  is  con- 
trary to  that  set  forth  in  the  affidavits  of 
Bouvier.  (He  referred  to  Clark  icpon  ilie 
Law  of  Ed  tradition,  p.  93,  and  the  cases 
there  coUei  ttd.) 
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CocKBURN,  C.J. — I  am  of  opinion  tliat 
this  rule  should  be  discharged.  I  rather 
hesitate  to  express  any  decided  opinion  as 
to  the  construction  to  be  put  upon  the 
27th  section,  although  I  see  plainly  what 
was  the  intention  of  the  Legislature,  that 
is  to  say,  it  was  intended,  while  getting 
rid  of  the  statutes  by  which  the  treaties 
were  confirmed,  to  save  the  existing  trea- 
ties in  their  full  integrity  and  force. 
This  has  been  probably  effected,  but  is  cer- 
tainly not  very  clearly  expressed.  No- 
thing would  have  been  more  simple 
than  to  enact  that,  although  it  was  expe- 
dient to  repeal  the  statutes,  yet  that  the 
treaties  should  still  have  full  force  and 
effect,  instead  of  which  this  complicated 
and  obscure  language  has  been  adopted. 
If  it  were  necessary  in  the  present  case 
to  decide  the  point,  I  should  say  that  the 
language  used  is  sufficient ;  but  at  the  same 
time  I  should  say  that  it  would  be  better 
to  make  the  matter  safe  by  amending  the 
Act,  in  case  any  question  might  hereafter 
arise  upon  it. 

Upon  the  second  ground  upon  which 
we  are  asked  to  discharge  the  rule,  I 
think  there  can  be  no  real  doubt.  By  sec- 
tion 3,  sub-section  2,  the  statute  is  to  have 
full  force,  where  provision  is  made  by  tho 
law  of  the  state  demanding  the  extradi- 
tion of  the  criminal,  or  by  arrangement, 
that  the  fugitive  criminal  shall  not,  until 
he  has  been  restored,  or  had  an  oppor- 
tunity of  returning  to  her  Majesty's  do- 
minions, be  detained  or  tried  in  that  foreign 
state  for  any  offence  committed  prior  to 
his  surrender  other  than  the  extradition 
crime  proved  by  the  facts  on  which  the 
surrender  is  grounded.  I  consider  that 
the  requirements  of  this  provision  are 
satisfied.  We  are  now  clearly  informed 
of  the  practical  working  of  the  French 
law,  by  the  affidavit  of  M.  Moreau  re- 
ferring to  the  circular  which  is  binding 
u])oa  the  Courts  of  that  country.  It  ex- 
pressly provides  that  the  criminal  who 
is  surrendered  in  respect  of  one  offence 
will  not  be  tried  for  another  until  he  has 
been  restored,  or  has  had  an  opportunity 
of  returning  to  her  Majesty's  dominions. 
This  view  of  the  French  law  is  confirmed 
by  M.  Felix,  M.  Blondel,  and  other  authors 
of  the  highest  possible  authority.  I  am 
satisfied  t£at  we  must  dischiirge  the  rule. 


Blackburn,  J. — I  have  no  doubt  that 
it  was  intended  that  the  old  treaties 
should  still  have  force  and  effect^  and 
that  they  should  be  enforced  by  the  ma- 
chinery provided  under  the  Extradition 
Act,  1870.  It  was  not  intended  to  abro- 
gate the  old  treaties,  but  I  have  very 
serious  doubts  whether  the  Legislature 
have  effected  by  the  27th  section  what 
was  intended.  If  it  was  necessary  to 
decide  that  pojnt,  I  should 'desire  to  take 
time  to  consider,  but  I  content  myself 
with  saying  that  it  seems  desirable  that 
there  should  be  some  further  legislation 
upon  the  subject.  But  upon  the  other 
point,  I  am  of  opinion  that  the  require- 
ments of  section  2,  sub-section  3,  are  com- 
plied with.  The  French  law  does  provide 
that  tlie  fugitive  criminal  shall  not  be 
tried  for  an  offence  committed  prior  to 
his  surrender  other  than  the  extradition 
crime  proved  by  the  facts  on  which  the 
surrender  is  grounded.  When  we  read 
the  affidavit  of  M.  Moreau  and  the  text- 
books, this  is  made  clear.  The  criminal 
ought,  therefore,  to  be  surrendered. 

Mellor,  J. — I  am  inclined  to  agree 
with  the  construction  of  sect.  27  sug- 
gested by  the  Attorney- General,  but  I 
feel  some  doubt,  and  it  would  be  advis- 
able to  set  all  doubt  at  rest  by  further 
legislation. 

Upon  the  other  point  I  entirely  agree 
with  the  judgment  of  my  Lord. 

Eule  dlsclvargcd. 

Attorneys — Th©  Solicitor  to  the  Treasury,  for  tJie 
Crown ;  Saunders  &  Hawksford,  agents  for 
Francis  Hawksford,  Jersey,  for  defendant 


JET.    1 

15.     J 


WALTERS    i\    COGHLAX. 


Bail  Court, 

1872 

Nov.  25 

Ct/imty  Court — Appeal — llefmal  lo  Snjn 
Case — Metnoramlum  of  Deposit  not  yiveu 
to  Registrar  or  signed  by  the  Party — 13^ 
14  Vict,  c.  61.  ss,  14,  IG— 19  ^^  20  Vict, 
c,  108.  8,  71. 

At  tJie  lisaiing  of  a  plaivU  before  a 
County  CoJirt  Judge  Jie  nonsuited  the  plain* 
tijf,  who  gave  due  notice  of  appeal^  and 
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deposited  the  amount  fixed  hj  the  registrar 
who  gave  a  receipt  for  it  to  the  plaintiffs 
stating  it  to  he  received  to  abide  the  event  of 
the  appeal.  The  parties  could  not  agree  on  a 
statement  of  facts,  and  the  plaintiff  applied  to 
the  Judge  to  settle  and  sign  the  case,  but  the 
Judge  refused  on  the  ground  that  no  memo^ 
randum  of  the  deposit  with  the  conditions 
o}h  which  it  was  deposited  was  approved 
hy  the  registrar,  left  with  him  and  signed 
by  the  party  or  his  aitomey  in  a^ccordance 
with  the  19  ^  20  Vict.  c.  208.  s.  71  :— 
He]d,  that  the  statute  had  been  substantially 
complied  with,  and  upon  the  autJwrity  of 
Griffin  V.  Colman  (1),  that  the  giving  of 
such  memorandum  was  not  a  condition  pre* 
cedent  to  the  right  to  appeal. 

This  was  a  rule  to  the  County  Court 
Judg^  of  Staffordshire,  to  shew  cause  why 
he  should  not  settle  and  sign  the  case  upon 
appeal  from  the  decision  of  the  said  Judge 
upon  a  certain  plaint,  wherein  Henry 
Walters  was  plaintiff  and  Edward  Francis 
Coghlan  was  defendant,  and  cause  the 
same  to  be  sealed  with  the  seal  of  the 
Court. 

A  plaint  was  entered  in  the  County 
Court  of  Staffordshire  holden  at  Long- 
ton,  between  Walters  and  Coghlan,  where- 
in the  plaintiff  claimed  502.  as  damages 
for  a  tort,  and  was  heard  on  the  13th  of 
August,  1872,  before  the  County  Court 
Judge,  who  directed  the  plaintiff  to  be 
nonsuited.  On  the  23rd  of  August,  1872, 
the  plaintiff  gave  formal  notice  to  the  de- 
fendant in  the  plaint  and  the  deputy 
registrar  of  the  Court  of  his  intention  to 
appeal  against  the  decision  of  the  Judge, 
setting  out  the  grounds  of  appeal,  and 
the  Court  to  which  he  should  appeal.  On 
the  same  day  lOZ.  was  deposited  on  be- 
half of  the  plaintiff  with  the  deputy 
registrar,  to  abide  the  event  of  the  said 
appeal,  and  he  gav^  a  receipt  in  writing 
for  the  same,  headed  with  the  name  of 
the  plaint,  in  the  following  terms — "I 
do  hereby  certify  that  the  plaintiff  has 
paid  into  my  luuids  the  sum  of  lOZ.,  to 
abide  the  event  of  an  appeal  in  the  above 
case."  The  deputy  registrar  had  fixed 
the  amount  of  the  deposit.     No  other  me- 

(1)  4  Hurl.  &  N.  265 ;  8.  c.  28  Law  J.  Ri^p. 
(N.s.)Exch.  134. 


morandum  was  asked  for  or  accompanied 
SDch  deposit,  nor  was  any  notice  of  such 
deposit  having  been  mstde  sent  to  the 
defendant.  The  parties  failed  to  agree 
upon  a  statement  of  the  focts  of  the  casb 
for  appeal,  and  on  the  7th  day  of  October, 
1872,  application  was  made  by  the  plain- 
tiff to  the  Judge  to  settle  and  sign  the  casb 
for  appeal,  but  the  Judge  declined  so  to  do, 
and  returned  the  case  to  the  plaintiff  with 
an  endorsement  under  his  hand,  statiug 
that  the  above  statement  of  the  facts 
had  been  tendered  to  him,  and  that  it 
appeared  that  a  deposit  of  money  in  Ueu 
of  giving  a  bond  had  been  made,  but 
that  no  memorandum  setting  forth  the  con- 
dition on  which  such  money  was  deposited 
had  been  lodged  with  the  registrar  as 
required  by  section  71  ^f  19  A  20  Vict.  c. 
108,  and  adding — "  I  therefore  considered 
that  I  was  not  justified  in  signing  the 
CASE  presented,  as  I  thought  the  memo- 
randum a  condition  precedent." 

T.  S.  Pritchard  shewed  cause  against 
the  rale. — The  deposit  is  made  wi^  the 
registrar  under  the  71st  section  of  the 
19  &  20  Vict.  c.  108,  and  is  in  Heu  of  the 
security  for  the  costs  of  the  appeal  re- 
quired under  13  &  14  Vict.  c.  61.  s.  14, 
and  must  be  approved  of  by  the  registrar, 
and  **  signed  by  such  party,  his  attorney 
or  agent,  setting  forth  the  conditions  on 
which  such  money  is  deposited,  and  the 
registrar  shall  give  to  the  party  paying  a 
written  acknowledgment  of  such  pay- 
ment." This  section  has  therefore  to  bo 
read  as  if  it  were  part  of  and  incorporated 
in  the  14th  section  of  the  13  &  14  Yict. 
c.  Gl.  s.  14.  Then  section  IG  of  the 
last  mentioned  Act  says,  **  That  no  judg- 
ment of  a  Judge  of  a  County  Court 
shall  be  removed  by  appeal,  except 
in  the  manner,  and  according  to  the 
provisions  hereinbefore  mentioned.  The 
giving  of  the  memorandum  is  therefore  a 
condition  precedent.  Qriffin  v.  Colman  (2) 
is  distinguishable  upon  this  point,  inas- 
much as  there  the  objection  that  no  me- 
morandum had  been  given  was  not  taken 
until  the  argument  on  the  hearing  of  tho 
appeal  in  the  Court  above.  There  was  in 
that  case,  therefore,  laches  that  amounted 
to  waiver  of  the  condition,  here  the  ob- 
jection was  taken  at  the  earliest  possible 
stage. 
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[QuAiN,  J. — In  that  case  the  Court  does 
not  overrule  the  objection  on  the  ground  of 
waiver.  Nor  do  I  see  how  this  condition 
can  be  said  to  be  introduced  on  behalf  of 
the  respondent  and  for  his  benefit.  It  is 
noi  for  the  benefit  of  the  party — the 
memorandum  is  for  the  benefit  or  infor- 
mation of  the  registrar.] 

In  Griffin  v.  Caiman  (1),  as  reported  in 
the  Law  Journal  Reports^  the  Court  appears 
to  have  thought  there  ought  to  have  been 
an  application  to  strike  out  the  case  when 
it  was  set  down  for  hearing. 

[QuAiN,  J. — The  Court  decided  that  what 
had  been  done  preliminary  to  the  appeal 
in  that  case  was  sufficient  without  the 
memorandum.  It  was  the  duty  of  the 
registrar  here  to  have  approved  of  the 
memorandum  and  he  should  have  given 
his  approval.] 

In  The  Park  Gate  Iron  Company  v. 
Coates  (2),  the  respondent  was  held  to 
have  waived  the  performance  of  the  con- 
dition as  to  giving  notice  and  security 
within  the  prescribed  time,  and  it  was 
held  that  the  appeal  could  be  heard,  not- 
withstanding such  omission  on  the  ground 
of  the  waiver,  but  in  the  present  case 
there  was  no  waiver. 
^  [QuAiN,  J. — I  see  that  Bovill,  C.J., 
was  of  opinion  in  that  case,  that  the  16th 
section  of  the  13  &  14  Vict.  c.  61  was 
satisfied  by  refemng  it  to  the  15th  sect, 
only  of  that  Act  as  to  the  form  of  a  case 
and  mode  of  settling  it,  and  that  it  did 
not  extend  to  the  provisions  of  the  14th 
section.] 

In  Stone  v.  Dean  (3),  it  was  held  to  bo 
a  condition  precedent  to  the  appeal,  that 
the  security  under  the  14th  section  of 
13  &  14  Vict.  c.  61  should  be  given  with- 
in ten  days. 

[QuAiN,  J. — But  the  giving  of  the  me- 
morandum is  not  for  the  benefit  of  the 
respondent.] 

By  the  184th  rule  of  the  County  Court 
rules  of  1868,  "  Where  a  party  makes  a 
deposit  of  money  in  lieu  of  giving  a 
bond,  ho  shall  forthwith  give  notice  to 
the  opposite  party,  by  post  or  otherwise, 
of   such    deposit    having    been    made.'* 

(2)  39  Law  J.  Rep.  (n.s.)  C.P.  317;  8.  c.  Law 
Rep.  6  C.P.  634. 

(3)  E.  B.  &  E.  504 ;  s.  c.  27  Law  J.  Rep. 
(N.8.)  Q.B.  319. 


There  was  here  no  notice  of  the  deposit 
having  been  made  given  to  the  other 
party. 

[QuAiN,  J. — The  71st  section  says  no- 
thing about  that  notice,   and  moreover^ 
the  County  Court  Judge  did  not  refuse 
on  that  ground.] 

Hacking  v.  Lee  (4),  and  Ex  parte  Furher 
(5),  were  also  referred  to. 

Holroyd,  in  support  of  the  rule. — The 
object  6f  the  memorandum  of  the  deposit 
being  made  under  the  71st  section  of  the 
19  &  20  Vict.  c.  •  107  is  to  inform  the 
registrar  of  the  amount  paid  in.  It  is 
not  a  right  given  to  the  other  party  to 
the  cause.  The  respondent  is  not  damni- 
fied in  any  way.  If  it  was  a  condition 
precedent  then  it  has  been  waived. 

[QuAiN,  J. — Bat  not  by  the  party.] 

It  was  the  fault  of  the  registrar  of  the 
Court,  and  is  not  to  prejudice  the  suitors 
at  the  Court.  Griffin  v.  Colm^m  (1)  is 
precisely  in  point  that  this  is  no  condition 
precedent. 

QuAiN,  J. — I  think  this  rule  must  be 
made  absolute.  The  case  cited  of  Griffin 
V.  Caiman  (1)  is  in  point,  and  there  was 
no  waiver  whatever  in  that  case,  upon 
which  ground  it  was  sought  to  bo  dis- 
tinguished from  the  present  case.  But 
I  also  think  that  the  Act  has  been 
substantially  complied  with.  The  regis- 
trar receives  the  money,  draws  up  the 
receipt,  and  states  that  it  is  received 
to  abide  the  event  of  the  trial,  which 
is  the  condition  on  which  it  is  de- 
posited. He  approves  of  it  clearly  by  his 
acts,  he  gives  it  to  the  party  depositing 
who  accepts  it ;  by  accepting  it,  it  is  as 
if  the  party  had  signed  it.  So  that 
whether  the  giving  of  the  memorandum 
be  a  condition  or  not,  I  think  the  statute 
has  been  sufficiently  complied  with. 

Rule  absolute, 

Attonieys — F.  C.  Greenfield,  agent  for  E.  Young, 
LongTon,  for  plaintiff;  H.  Tyrrell,  for  the 
County  Court  Judge. 


(4)  29  Law  J.  R»  p.  (n.s.)  aB.  204. 

(5)  27  Law  J.  Rop.  (n.s.)  Exch.  453 
Furb<r  V.  6V«rwy,  3  Hurl.  &  N.  521. 
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1872.      1      MOORK   v.   THE    METROPOLITAN 
Nov.  26.  J  RAILWAY   COMPANY. 

False  Imprisonment — Railway  Gofiipany 
— Power  to  Apprehend — Implied  Authority 
—8  5-9  Vict,  c,  20.  88, 103,  104. 

The  plavniiff  travelled  hy  the  defendants* 
railway  with  a  ticket  which  entitled  him  to 
leave  the  train  at  N,  Before  the  train  ar^ 
rived  at  N,  it  stopped  at  E.,  whereupon  the 
plaintiff  got  out  of  the  carriage,  and,  upon 
being  asked  for  his  ticket,  handed  it  to  the  ' 
collector.  He  was  told  hy  the  collector  that 
it  was  not  available,  and  tlmt  he  must  pay 
the  sum  of  2d,  excess  fare.  He  refused,  to 
do  so,  unless  a  receipt  was  given  to  him, 
and  was  given  into  custody  hy  the  inspector 
of  the  station  at  E,,  and  charged  tvith 
having,  on  arriving  at  the  station  at- 
E.,  refused  to  deliver  up  his  ticket  or 
pay  his  legal  fare,  and  thereby  defrauding 
the  chmpany  of  2d,  The  charge  was  pre- 
ferred before  a  magistrals,  and  dismissed. 
The  plaintiff  brought  an  action  against  the 
defendants  for  false  imprisonment,  but  was 
nonsuited,  upon  the  ground  that  there  was 
no  evidence  that  the  inspector  had  any  au- 
thority either  express  or  implied  from  the 
defendants  to  give  the  plaintiff  in  charge : 
— Held,  in  accordance  tvith  Goff  v.  The 
Great  Northern  Railway  Company,  that 
the  question  was  one  for  the  jury,  and  that 
the  nonsuit  was  vrrong. 

Declaration  for  that  the  defendants  as- 
saalted  the  plaintiff  and  gave  him  into 
custody  to  a  policeman,  and  compelled 
him  to  go  to  a  police  station,  and  be  kept 
in  prison  for  a  long  time,  nntil  he  could 
procure  bail  for  his  appearance  before  a 
police  magistrate,  and  thereupon  com- 
pelled the  plaintiff  to  appear  the  next 
morning  before  the  said  magistrate,  upon 
a  charge  by  the  defendants  therein  and 
theretofore  made,  namely,  that  he,  the 
said  plaintiff,  being  a  passenger  on  the 
defendants'  railway,  had  refused,  on  ar- 
riving at  Edgware  Road  Station,  to 
deliver  up  his  ticket,  and  to  pay  his  legal 
fare,  and  thereby  had  defrauded  the  com- 
pany of  2d.;  whereby,  &c. 

Plea — ^Not  guilty.     Issue  thereon. 

At  the  trial,  which  took  place  before 
Lush,  J.,   at'  the   sittings  in   Middlesex 


after  ^lichaelmas  Term,  1871,  it  appeared 
that  the  plaintiff  on  the  3rd  of  August 
had  taken  a  return  ticket  from  Netting 
Hill  Gate  Station  to  the ,  Mansion  House 
Station  on  the  defendants'  railway.  In 
the  evening  of  the  same  day  he  started 
from  the  Mansion  House  Station,  and 
got  out  of  the  train  at  the  Edgware  Road 
Station,  thus  stopping  short  of  Netting 
Hill  Gate  to  which  station  ho  was  entitled 
to  travel.  He  offered  the  ticket  to  the 
ticket  collector,  who  said  that  it  was  not 
available,  and  that  the  plaintiff  must  pay 
2d.  as  excess  fare,  being  the  fare  for  the 
journey  from  the  Edgware  Road  Station 
to  the  Notting  Hill  Gate  Station.  The 
plaintiff  refused  to  pay  such  excess  faro 
unless  a  receipt  was  given  to  him,  but  the 
collector  said  that  receipts  were  not  given 
upon  that  railway.  The  inspector  of  the 
station  was  sent  for,  and  having  been 
made  aware  of  the  circumstances,  sent 
for  a  policeman  and  gave  the  plaintiff 
into  custody.  At  the  police  station  the 
plaintiff  again  offered  to  pay  the  2d, 
if  a  receipt  was  given,  but  the  offer 
was  refused.  The  next  day  he  was  taken 
before  a  magistrate  upon  a  charge  that 
having  been  a  passenger  on  the  Metro- 
politan Railway,  he,  on  arriving  at  Edg- 
ware Road  Station,  refused  to  deliver  up 
his  ticket,  or  pay  his  legal  fare,  and 
thereby  defrauded  the  company  of  2d, 

The  charge  was  dismissed  by  the 
magistrate. 

Tlio  learned  Judge  was  of  opinion  that 
the  act  of  the  inspector  did  not,  per  se, 
make  the  defendants  hable,  and  that  there 
being  no  proof  of  authority  either  express 
or  implied  to  the  inspector  to  give  the 
plaintiff  into  custody,  the  plaintiff  could 
not  recover  in  the  action,  and  he  ordered 
a  nonsuit  to  be  entered. 

A  rule  nisi  having  been  obtained  to  set 
the  nonsuit  aside,  and  for  a  new  trial  on 
the  ground  that  the  defendants  were 
liable  for  the  false  imprisonment  by  their 
officials  of  the  plaintiif  under  sections 
10:3,  104,  108,  109,  110,  and  154  of  8  <fc  9 
Vict.  c.  20,  and  the  facts  proved  at  the 
trial,  cause  was  now  shewn  by 

Montagu  Chambers, — The  nonsuit  was 
right,  there  being  no  proof  of  any  autho- 
rity to  give  the  plaintiff  into  custody. 
The  power  to  detain  offenders  is  given  to 
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officers  of  railway  companies  by  section 
104  of  8  <fc  9  Vict.  c.  20.  By  section  103 
it  is  provided  that,  "  if  any  person  travel 
or  attempt  to  travel  in  any  carriage  of  the 
company,  or  of  any  other  company  or 
party  using  the  railway,*  without  having 
previously  paid  his  fare,  and  with  intent 
to  avoid  payment  thereof,  or  if  any  person 
having  paid  his  fere  for  a  certain  distance 
knowingly  and  wilfully  proceed  in  any 
such  carriage  beyond  such  distance,  with- 
out previously  paying  the  additional  fare 
for  the  additional  distance,  and  with  in- 
tent to  avoid  payment  thereof,  or  if  any 
person  knowingly  and  wilfully  refuse  or 
neglect,  on  arriving  at  the  point  to  which 
he  has  paid  his  fare,  to  quit  such  car- 
riage, every  such  person  shall  for  every 
such  offence  forfeit,"  Ac.  Then  section 
104  provides  that,  "  if  any  person  be  dis- 
covered either  in  or  after  committing  or 
attempting  to  commit  any  such  offence  as 
in  the  preceding  enactment  mentioned, 
all  officers  and  servants  and  other  persons 
on  behalf  .of  the  company,  or  such  other 
company  or  party  as  aforesaid,  and  all 
constables,  gaolers  and  peace  officers,  may 
lawfully  apprehend  and  detain  such  per- 
son until  he  can  conveniently  be  taken 
before  some  justice,  or  until  he  be  other- 
wise discharged  by  due  course  of  law.*' 
It  appears,  therefore,  that  the  officers  of 
the  defendants  had  no  authority  to  appre- 
hend the  plaintiff,  for  he  had  not  com- 
mitted any  of  the  offences  specified  in  the 
above-mentioned  103rd  section.  The  act 
complained «  of  by  the  plaintiff  was  the 
act  of  the  officer  without  any  authority 
given  to  him  by  the  defendants. 

[Blackburn,  J. — There  has  been  an 
assault  and  false  imprisonment,  and  if  the 
defendants  have  given  authority  to  the 
officers  they  are  liable.] 

That  is  so,  but  there  was  no  proof  that 
they  had  given  any  authority — PouUon 
V.  The  London  and  South  Westeivi  Baihcay 
Company  (1). 

[Blackburn,  J. — That  was  not  a  case 
like  the  present.  The  station  master  in 
that  case  could  not  have  had  any  autho- 
rity to  detain  the  plaintiff,  but  here  the 
inspector  erroneously  thought  that  he  had 

(1)  36  Law  J.  Rep.  (n.8.)  Q,B.  294 ;  s.  c.  Law 
Rep.  2  Q.B.  534. 


authority,  he  being  an  officer  stationed  at 
that  spot  by  the  defendants  for  the  pur- 
pose of  acting  for  them  with  promptness 
and  decision.  Goff  v.  The  Great  Northern 
Railway  Company  (2)  is  the  authority 
which  has  the  most  bearing  upon  the 
present  case.] 

That  case  was  referred  to  in  Poulton  v. 
The  London  and  South  Western  Railway 
Company  (1),  and  Blackburn,  J.,  said  (as 
reported  in  the  Law  Repoits),  "  In  that 
case  there  was  a  power  to  arrest,  on  the 
assumption  that  the  facts  were  as  the 
officer  arresting  supposed  ;  here  there  js 
no  such  power.  That  distinction  is  kept 
in  view^in  the  judgment  in  that  case,  and 
was  Expressly  mfl[de  by  an  alteration  in 
the  judgmept  suggested  by  Sir  Hugh  Hill, 
which  certainly  made  the  judgment  more 
strictly  accurate."  But  no  authority  could 
be  implied  in  the  present  case  any  more 
than  in  Poulton  v.  The  London  and  South 
Western  Railway  Company  (1).  Again 
Roe  V.  The  Birkenhead,  Lancashire  and 
Cheshire  Pailway  Company  {S)  is  in  favour 
of  the  defendants. 

[Blackburn,  J. — But  that  case  waa  dis- 
sented from  in  Goff  v.  The  Great  Northern 
Railway  Company  (2).  Mellor,  J. — 
May  not  the  inspector  have  erroneously 
thought  that  he  was  acting  under  8  <fc  9 
Vict.  c.  20.  ss.  103,  104  ?] 

Why  should  that  be  assumed  ,when  it 
is  clear  that  those  sections  did  not  autho- 
rise the  apprehension  ?  The  154th  section 
mcDtioned  in  moving  for  the  rule  has 
no  bearing  upon  the  present  case;  no 
charge  was  made  under  that  section.  It 
is  submitted  that  the  inspector  committed 
a  tortious  act.,  and  it  is  not  because  ho 
may  have  imagined  that  he  had  authority 
to  do  that  act,  that  such  authority  is  to  be 
implied.  To  say  that  there  was  any  evidence 
to  go  to  the  jury  would  be  to  open-a  very 
wide  door  for  actions  of  this  description 
to  be  brought.  It  is  said  that  the  defend- 
ants might  have  given  evidence  to  shew 
that  they  had  not  given  any  authority  to 
the  inspector,  but  it  is  difficult  to  dis- 
cover what  evidence  of  that  description 
could  have  been  given.     He  also  referred 

(2)  3  K  &  £.  672 ;  s.  c.  30  Law  J.  Rep.  (n.8.) 
Q.B.  148. 

(3)  7  Exch.  Rep.  36 ;  s.  c.  21  Law  J.  Rep.  (n.b.) 
Exch.  9. 
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to  Allen  V.  The  South  Western  Railway 
Company  (4). 

Lewis  Olyn  was  not  called  upon  to  supt 
port  the  rule. 

Blackburk,  J. — This  case  seems  to  me 
to  fall  completely  within  the  authority  of 
Goff  V.  Tlie  Great  NoHhem  'Railway  Com- 
pany (2),  and  therefore  I  think  that  my 
brother  Lush  made  a  mistake  in  nonsuit- 
ing the  plaintiff.  I  think  there  was 
evidence  that  might  have  been  and  ought 
to  have  been  left  to  the  jury.  I  do  not 
mean  that  there  was  a  mere  scintilla  of 
evidence,  but  that  there  was  evidence 
which  would  have  justified  the  jury  in 
finding  that  the  person  who  gave  the 
plaintiff  into  custody  was  acting  with 
the  authority  of  the  company.  The  prin- 
ciple that  was  laid  down  in  the  case  of 
Goff  V.  The  Great  Northern  Railioay  Govu 
pany  (2)  (which  was  much  considered 
at  the  time),  has,  I  think,  never  been 
deviated  from  at  all,  and  it  is  this, — fol- 
lowing the  case  of  Giles  v.  The  Taff  Yale 
Railicay  Company  (5)  in  the  Exchequer 
Chamber,  in  which  case  the  principle  was 
first  clearly  expressed, — that  where  a  rail- 
way company  are  carrying  on  business 
there  are  pertain  things  necessary  to  be 
done  for  the  company,  and  certain  things 
which  may  and  ought  to  be  done  for  the 
protection  of  the  company,  and  things 
which,  if  done  at  all,  must  be  done  at 
once.  The  company  ought  to  have  a 
person  upon  the  spot  to  do  those  things, 
a  person  with  common  prudence  and 
common  sense,  with  authority  to  decide 
whether  the  thing  shall  be  done  or  not, 
and  if  intending  to  exercise  his  authority 
properly,  he  makes  a  mistake,  and  does 
that  which  he  is'  not  justified  in  doing, 
the  company  are  responsible,  because  he 
was  their  agent.  The  case  of  Goff  v.  The 
Great  Northern  Railway  Company  (2) 
goes  to  this,  that  where  there  is  such  a 
necessity  to  have  a  person  on  the  spot  to 
act  in  a  case  of  emergency,  and  to  de- 
termine whether  certain  things  shall  be 
done  or  not,  the  fact  >that  there  is  a  per- 
son there  who   is  acting  as  if  he  had 

(4)  40  Law  J.  Eep.  (n.s.)  Q,B.  55 ;  s.  c.  Law 
Bep.  6  Q,B.  65. 

(6)  2  E.  &  B.  822;  s.  c.  23  Law  J.  Rep.  (n.s.) 
Q.B.  43. 

I^KW  Sebibs,  42.— Q.B. 


express  authority  is  prim^  facie  evidence 
which  the  jury  may  take  into  consider, 
ation  in  determining  the  question,  and 
the  presumption  that  he  has  authority  is 
to  be  rebutted  by  the  company  shewing 
that  he  had  not.  Now,  applying  that  to 
the  present  case,  it  comes  to  this :  The 
plaintiff  had  a  return  ticket,  which  would 
have  authorized  him  to  go  to  Netting 
HiU,  but  if  he  wished  to  get  out  at 
Edgware  Road  where  this  ticket  would 
not  authorize  him  to  get  out,  he  would 
have  had  to  pay  2d.  more  than  if  he  had 
got  out  at  Netting  Hill.  Now,  if  hQ  got 
out  at  Edgware  Road  with  a  view  to  de- 
fraud the  company  of  that  2c?.,  it  seems  to 
me  very  clear  that  it  would  be  a  plausible 
thing  at  least  for  the  agent  of  the  com- 
pany— I  need  not  go  a  bit  ftirther  than 
that — to  determine  that  the  act  done  by 
the  plaintiff  did  come  within  the  be- 
ginning  of  the  103rd  section  of  the  Act, 
that  is,  that  he  had  travelled  without 
having  paid  his  fare,  and,  if  that  was 
done  with  the  intention  of  preventing 
the  company  from  getting  the  payment, 
it  would  have  been  a  plausible  thing  at 
least  for  the  company  to  say  that  he  had 
violated  the  early  part  of  the  103rd  sec- 
tion. I  do  not  say  that  he  had,  but  in  such 
a  case,  the  company's  agent  on  the  spot 
would  have  had  authority  froin  the  com- 
pany to  ask  himself,  "Do  I,  acting  for 
the  company,  think  that  in  this  case 
there  is  what  seems  to  me  to  be  an  in- 
fringement of  the  Act,  and  shall  I  exer- 
cise the  authority  that  is  given  to  me, 
and  give  the  man  into  custody  ?  '*  He 
is  put  there  by  the  company  for  the  ex- 
press purpose  of  determining  on  the  spot, 
whether  or  no  he  will  exercise  the  power 
ho  has.  He  makes  a  mistake,  but  for 
that  mistake  the  company  are  respon- 
sible. Mr.  Chambers  has  argued  that 
that  cannot  be,  unless  there  had  really 
been  an  infringement  of  the  Act  of  Par- 
liament ;  but  if  that  were  so,  there  never 
could  be  an  action  of  this  sort  against  a 
railway  company  at  all.  If  the  plaintiff  had 
committed  the  offence  with  which  he  was 
charged,  there  would  have  been  a  defence 
upon  the  merits.  It  is  upon  the  ground 
that  the  officer  of  the  company  made  a 
mistake,  that  the  company  are  respon- 
sible. The  case  of  Poultori  Vt  TJie  London 
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and  South  Western  Railway  Company  (1) 
has  been  cited  and  relied  npon,  but  if 
the  judgments  in  that  case  are  looked  at 
it  will  be  found  at  once  that  no  such 
diflBculty  arose  there,  and  it  will  be  seen 
that  the  decision  was  not  against  the 
judgment  which  we  now  deliver. 

The  station  master  there  ,had  taken  a 
party  into  custody  for  not  paying  the  fare 
for  a  horse.  Now,  nobody  had  authority 
to  give  him  into  custody  for  that.  There 
was  no  occasion  for  the  company  to  have 
an  agent  there  to  decide  whether  or  not  a 
person  should  be  given  into  custody  for 
that,  because  the  company  themselves  had 
not  the  power  to  do  it,  and,  therefore, 
the  question  as  to  the  authority  given  to 
the  servants  to  decide  upon  the  exigency  of 
the  moment  did  not  arise,  because  there 
was  no  such  exigency  at  all.  There  was  no 
more  occasion  for  them  to  give  authority 
to  a  man  to  consider  and  determine 
whether  a  party  should  be  given  into 
custody  or  not  on  a  charge  of  not  paying 
the  fare  for  a  horse,  than  there  would 
have  been  to  give  him  authority  to  con- 
sider whether,  in  the  exigency  of  the 
moment,  he  should  commit  an  assault 
and  beat  a  man  violently  vnth  a  horse- 
whip. It  was  not  a  thing  that  could  be 
done  by  the  company.  But  in  the  pre- 
sent case,  and  in  the  case  of  Ooff  v.  The 
Oreat  Northern  Baihvay  Company  (2), 
there  was  a  large  class  of  things  as  to 
which  the  company  had  to  consider  on  the 
spur  of  the  moment,  whether  the  power 
should  be  exorcised  or  not,  and  in  which, 
if  it  was  put  into  execution,  it  would 
be  much  fdr  the  benefit  of  the  company. 
It  therefore  seems  to  me  that  this  case 
fiJls  within  Ooff  v.  The  Great  Northern 
Railway  Company  (2),  and  thiyt  there 
was  evidence  enough  to  go  to  the  jury  to 
shew  that  the  inspector  at  the  station 
had  authority  to  give  the  plaintiff  into 
custody  if  he  believed  him  to  have  com- 
mitted an  offence,  and,  if  he  made  a  mis- 
take, the  company  are  responsible  for  that 
mistake.  It  is  said  that  that  is  hard  upon 
the  company.  That  is  true,  but  it  would 
be  a  great  deal  harder  upon  individuals,  if 
they  had  no  remedy  against  the  company 
when  they  have  ^vrongfully  been  given 
into  custody  by  the  company's  officials, 
who,  although  responsible  men  doubtless 


in  their  way,  are  not  very  likely  to  be  per- 
sons against  whom  any  one  would  like  to 
bring  an  action,  because  there  probably 
would  be  a  difficulty  in  getting  payment 
from  them  of  the  damages  and  costs.  I 
do  not  say  anything  about  the  154th  sec- 
tion, because  the  I03rd  and  104th  sections 
are  enough  to  shew  that  the  plaintiff  should 
not  have  been  nonsuited.  Those  sections 
are  quite  enough  to  shew  that  the  act  which 
was  done  here  was  one  of  those  acts  which 
in  a  proper  case  might  have  been  done  by 
an  official  for  the  benefit  of  the  company. 
Mellob,  J. — I  am  of  the  same  opinion. 
When  this  rule  was  moved  for,  and  when 
it  was  granted,  I  was  present;  and  no 
doubt,  for  some  time,  I  was  under  the 
idea  that  the  nonsuit  was  right ;  but  on 
our  attention  being  called  to  one  or  two 
authorities,  there  appeared  to  be  suffi- 
cient to  induce  the  Court  to  grant  a  rule 
nm,  in  order  that  the  matter  might  be 
discussed.  I  am  quite  satisfied,  after  the 
discussion  which  has  now  taken  place, 
that  there  was  evidence  fit  to  be  submit- 
ted to  the  jury  to  shew  that  the  company 
was  Uable  for  the  act  of  the  inspector. 
There  is  no  doubt  that  the  I03d  section 
was  passed  with  a  view  ta  protect  the 
revenue  or  the  traffic  of  railway  compa- 
nies from  various  frauds  which  are  spe- 
cifically mentioned.  I  agree  that  by  that 
section  of  the  statute  and  the  1 04th  sec- 
tion, power  is  given  to  arrest  and  detain. 
I  say  nothing  about  the  1 54th  section.  I 
think  that  the  103rd  and  104th  sections 
shew  that  the  company  must  have  some 
person  at  the  station,  and  they  had,  in 
this  case,  an  inspector,  whose  duty  may 
be  assumed,  in  the  abs^ice  of  evidence  to 
the  contrary,  to  have  been  to  protect  the 
interests  of  the  company,  and  to  see  that 
these  frauds  were  not  committed,  and  in 
case  he  was  of  opinion  that  an  attempt 
had  been  made  to  commit  any  frauds, 
such  as  those  specified  in  those  sections 
of  the  Act,  he  was  authorized  by  the 
company  necessarily  to  act  on  an  emer- 
gency when  it  arose,  and  to  exercise  his 
honest  judgment  at  the  time  as  to  ap- 
prehending or  arresting  a  man,  as  the 
case  might  require,  fdthough  I  think 
that  he  was  mistaken,  and  that  he 
entirely  misunderstood  the  facts,  when 
ho  took  upon  himself  to  order  the  ar* 
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rest  of  a  man  as  to  whom  there  was  no 
pretence  for  saying  he  had  been  guilty  of 
fraud.  I  cannot  help  thinking  that  the 
,  company  are  responsible,  if  their  in- 
spector did  not  exercise  that  sound  dis- 
cretion which  the  'company  hoped  he 
would  exercise  when  they  appointed  him 
to  the  office.  It  was  within  the  scope  of 
his  authority  to  take  the  necessary  steps 
to  protect  their  interests,  and  to  prevent 
the  commission  of  frauds  of  this  descrip- 
tion. I  think  that  the  case  of  Poulton  v. 
The  London  and  Bonth  Western  Bailway 
Gomjpauy  (1)  is  not  only  distinguishable 
from  the  present  case,  but  that  the  dis- 
tinction is  perfectly  clear.  In  that  case 
nobody  was  authorized  to  do  the  act  com- 
plained of.  The  company  themselves 
would  not  have  been  authorized,  and 
therefore  it  was  held  there  that  the  per- 
son who  was  supposed  to  be  the  agent  of 
the  company  could  not  be  an  agent  with 
an  implied  authority  to  do  an  act  which 
the  company  themselves  could  not  do. 
Now,  in  the  present  case,  it  is  very  clear 
that  the  company  could  have  done  it,  and 
it  is  most  likely  that  in  their  interest  they 
would  have  a  person  in  the  nature  of  an 
inspector,  to  see  that  their  interests  were 
protected.  The  company  might  possibly 
have  shewn  that  the  inspector  had  no 
such  duties  cast  upon  him  at  all,  and  that 
he  was  a  mere  volunteer  in  doing  what 
he  did,  and  that  it  was  not  within  the 
scope  of  his  authority.  But,  in  the  ab- 
sence of  evidence  to  the  contrary,  I  think 
that  there  was  evidence  sufficient  to  go  to 
the  jury  to  shew  that  he  was  authorized 
by  the'' company  to  act  as  he  did,  that  is 
to  say,  not  that  he  should  exercise  that 
authority  improperly,  but  that  he  should 
act  properly  within  the  scope  of  the 
authority  conferred  upon ,  lum ;  if  he 
acted  improperly  by  giving  a  man  into 
custody  who  was  not  liable  to  be  given 
into  custody,  the  company  are  respon- 
sible for  it.  I  entirely  agree  with  what 
my  brother  Blackburn  has  said,  and  am 
clearly  of  opinion  that  the  rule  should 
be  made  absolute  to  6et  aside  the  nonsuit, 
and  for  a  new  trial. 

Lush,  J. — I  am  of  the  same  opinion. 
I  have  no  doubt  that  the  view  I  took  at 
Nisi  Prius  of  the  &cte  was  erroneous. 
When  I  come  to  con9ider  the  case  of 


Ooff  V.  The  Cheat  Northern  Bailway  Com" 
pany  (2),  I  cannot  distinguish  this  case 
from  it.  According  to  the  doctrine  that 
is  laid  down  there,  it  is  to  bo  presumed 
that  the  station  inspector  in  this  case  had 
authority  from  the  company  to  exercise 
for  their  benefit  and  in  their  ioterest  the 
powers  which  are  conferred  upon  them 
by  the  103rd  and  104th  sections.  Apply- 
ing that  to  the  facts,  the  inspector,  I 
think,  clearly  supposed  (erroneously,  no 
doubt),  that  the  ticket  which  the  plaintiff 
had  did  not  authorize  him  to  get  out  at 
the  Edgware  Road,  and  therefore,  inas- 
much as  that  was  a  ticket  which  would 
only  entitle  him  to  travel  from  Moorgate 
Street  to  Netting  Hill,  with  no  power  to 
get  out  at  an  intermediate  station,  he  had 
travelled  from  Moorgate  Street  to  Edg- 
ware Road  without  any  ticket  authorizing 
him  to  take  that  journey,  so  as  to  come 
within  the  103rd  section.  The  inspector 
thought  the  plaintiff  was  a  person  who 
had  travelled  on  the  railway  without 
any  ticket,  with  intent  to  defraud  the 
company,  and  in  the  exercise  of  the 
power  conferred  by  the  103rd  section, 
he  gave  the  plaintiff  into  custody;  and 
I  think,  in  the  absence  of  proof  to  the 
contrary,  that  it  must  be  inferred  that  he 
had  authority  from  the  company  to  do 
what  he  did. 

Eule  absolute. 


Attorneys — C.  F.  Knox,  for  plaintiff; 
Burchells,  for  defendants. 


1872.  1  HIGQINS  {appellant)  v.  habdinq 
Nov.  13.  J  (i-espoiulent). 

Metropolis  Local  Management  Acts — 18 
^  19  Vict,  c.  120;  s,  105—25  ^  26  Vict, 
c,  102.  s,  77 — Provisions  for  Paving  New 
'  Streets — Landiised  for  purposes  of  Railway. 

By  the  Metropolis  Local  Management 
Acts,  18  ^  19  Vict,  c,  120.  s,  105,  anci  25  ^ 
26  Vict,  c,  102.  s,  77,  the  costs  of  paving  a 
new  street  under  the  compulsory  powers  of 
the  former  Act  are  payable  by  the  ovmers 
of  the  land  and  houses  abutting  upon  and 
forming  the  street^  and  are  to  be  appor* 


Digitized  by 


Google 


28 


COURT  OP  QUEEN'S  BENCH: 


[N.  S. 


Honed  hy  the  vestry  or  district  hoard  of 
works: — Held,  that  strips  of  land  helonging 
to  a  railway  eompany  abutting  upon  a 
street^  and  kept  and  used  for  the  sole  pur^ 
pose  of  repairing  tJie  arches  of  the  railway 
viaduct^  were  chargeable  to  the  costs  of 
paving  the  street  under  the  Act,  as  was  also 
land  used  only  as  a  buttress  for  tlie  railway 
embankmejit,  and  to  allow  for  slippings 
from  it, 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Rep.  (n.s.)  M.C.  p.  31.] 


1872.      1  SIMPSON  AND   OTHERS  V, 

Nov.  26.  J  CRIPPIN  AND   OTHERS. 

Contract — Sale  of  Goods — Delivery  hy 
Instalments — Breach  as  to  one  Instalment — 
Continuation  of  Contract. 

The  plaintiffs  agreed  to  take  from  the  de- 
fendants, "  say  about  6,000  to  8,000  tons  of 
coal  ....  put  into  our  waggons  at  the 
colliery  ;  delivery  to  commence  from  the  \st 
'  of  July  next,  and  to  be  taken  in  about  equ^al 
monthly  quantities  over  the  next  twelve 
montJis,**  Sfc.  The  defendants  agreed  to 
supply  the  coal,  "  to  be  delivered  into  your 
waggons  at  our  collieries,  in  equal  monthly 
quantities  during  the  period  of  twelve  months 
from  the  1st  of  July  next,**  8fc,  Up  to  the 
\st  of  August  the  plaintiffs  only  supplied 
waggons  sufficient  to  take  away  158  tons  of 
coal,  whereupon  the  defendants  gave  them 
notice  that  they  cancelled  tlie  agreement : — 
Held,  in  an  action  brought  by  the  plaintiffs 
to  recover  damages  in  respect  of  the  refusal 
hy  the  defendants  to  deliver  any  m^ore  coal, 
that  the  defendants  were  not  justified  in 
cancelling  the  agreement  in  consequence  of 
the  plaiiUiffs*  failure  to  send  waggons  in  the 
first  month  sufficient  to  take  away  the  quan- 
tity  of  coals  agreed  to  be  delivered  in  that 
month. 

Hoare  v.  Bennie  (5  Hurl.  &  N.  19 ;  s.  c. 
29  Law  J.  Rep.  (n.s.)  Ex.  73)  questioned. 

Declaration,  for  that  the  defendants 
bargained  and  sold  to  the  plaintiffs,  and 
the  plaintiffs  bought  irom  the  defend- 
ants, a  quantity  of  coal,  to  wit,  from 
6,000  to  8,000  tons,  at  the  price  of  6s,  Od. 


per  ton,  to  be  delivered  by  the  defendants 
to  the  plaintiffs  in  equal  monthly  quanti- 
ties during  the  period  of  twelve  months, 
from  the  1st  day  of  July  last,  strikes  of 
workmen,  accidents  or  other  circum- 
stances  beyond  control  of  defendants  ex- 
cepted,  and  to  be  paid  for  monthly  at  the 
above  price,  less  2^  per  cent,  discount;  that 
all  conditions  were  fulfilled,  and  all  things 
happened  and  all  times  elapsed  necessary 
to  entitle  the  plaintiffs  to  the  monthly 
delivery  of  the  said  goods  as  aforesaid, 
and  there  were  no  strikes  of  workmen, 
accidents  or  other  circumstances  in  the 
said  agreement  excepted ;  yet  the  plaintiffs 
did  not  deliver  the  said  goods  monthly  in 
the  manner  and  quantity  aforesaid,  but 
have  refused  wholly  to  deHver  the  said 
goods  or  to  perform  the  said  contract, 
whereby  the  plaintiffs  have  been  deprived 
of  the  profits  which  would  have  accrued 
to  them  from  the  delivery  of  the  same. 

Pleas.— First.  That  the  defendants  did 
not  bargain  and  sell  to  the  plaintiffs,  nor 
the  plaintiff  buy  of  the  defendants  the 
said  coal  as  in  that  behalf  alleged. 

Second.  That  the  plaintiffs  were  not 
ready  and  willing  to  accept  or  pay  for  the 
said  coal  as  in  that  behalf  alleged. 

Third.  The  defendants  deny  the  breaches 
in  the  declaration  complained  of. 

Fourth.  That  the  defendants  were  pre- 
vented from  delivering  the  said  goods,  and 
performing  the  said  agreements  as  in  the 
declaration  mentioned  by  the  acts,  neglects 
and  defaults  of  the  plaintiffs,  and  not 
otherwise. 

Fifth.  That  before  the  alleged  breaches 
or  any  of  them,  the  plaintiffs  exonerated 
and  discharged  the  defendants  from  the 
alleged  agreement  and  the  performance 
thereof  by  the  defendants. 

Sixth.  That  there  were  strikes  of  work- 
men, and  accidents  and  other  circum- 
stances beyond  the  control  of  the  defend- 
ants, and  that  such  non-delivery  as  in  the 
declaration  mentioned  was  caused  and 
occasioned  by  the  same,  and  not  otherwise. 

Issues  thereon. 

At  the  trial  which  took  place  before 
Lush,  J.,  at  the  last  Spring  Assizes  at 
Liverpool,  it  appeared  that  the  action  was 
brought  by  the  plaintiffs,  coal  merchants 
at  Runcorn,  against  the  defendants,  coal 
proprietors    near  Wtgan,  to  recover  the 
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sum  of  401Z.  Is,  5J.  by  way  of  damages 
for  the  non-delivery  of  coals  pursuant  to 
contract. 

The  contract  was  contained  in  two  let- 
ters, one  from  plaintiffs  to  defendants, 
dated  the  10th  of  Juno,  1871— "  We 
agree  to  take  from  you,  say  about  G,000 
to  8,000  tons  of  your  best  Wigan  four-feet 
coal  at  5*.  6d,  per  ton,  of  21  cwt.  to  the 
ton,  put  into  our  waggons  fit  the  colliery, 
delivery  to  commence  from  the  1st  of  July 
next,  and  to  be  taken  in  about  equal 
monthly  quantities  over  the  next  twelve 
months.  It  is  understood  that  you  are 
not  bound  to  supply  in  case  of  accidents 
or  strikes.  Terms,  cash  monthly,  less 
2\%  discount.'* 

The  letter  from  the  defendants  to  the 
plaintiffs  was  in  the  following  terms — 
"We  agree  to  supply  you  with  from 
6,000  to  8,000  tons  of  our  best  four-feet 
Wigan.  coal  properly  screened  and  free 
from  slack,  to  be  delivered  into  your 
waggons  at  our  collieries,  in  equal  monthly 
quantities,  during  the  period  of  twelve 
months  from  the  1st  of  July  next  (strikes 
of  our  workmen,  accidents  or  other  cir- 
cumstances beyond  our  control  excepted), 
at  Ss.  6d.  per  ton  of  21  cwt.  Terms,  cash 
monthly,  less  2^%  discount. 

The  following  letters  were  put  in  evi- 
dence— 

*' 8th  July,  1871. 
"  From  W.  4  J.  B.  Crippin,  Brynn  Hill 
Colliery,  near  Wigan. 

**  To  Messrs.  Simpson,  Son  <fc  Co.,  Run- 
corn. 

"  The  first  week  of  your  contract  has 
terminated  without  you  sending  waggons 
or  orders  for  coal.  We  have  sold  the 
whole  of  the  production  for  some  long 
time  to  come  of  the  four-feet  coal,  and 
unless  you  take  the  coal  in  regular  weekly 
quantities,  we  shall  not  be  able  to  make 
np  for  past  deliveries.  We  thought  it 
advisable  to  inform  you  of  this. 

"W.  <fc  J.  B.  C." 
"From  Messrs.   Simpson    &    Davies, 
Runcorn. 

"  To  Messrs.  W.  &  J.  B.  Crippin,  Liver- 
pool. 

•♦  13th  July,  1871. 
"  Dear  Sir, — We  are  in  rtceipt  of  yours 
of  8th  inst.,  and  thank  you  for  reminding 
us  of  the  contract  for  Wigan  four-feet 


coal.    We  will  have  the  matter  looked 
into.     Have  been  from  home. 
"  Yours  truly, 

"  Simpson  &  Davies." 

"Liirerpool,  13th  July,  1871. 

"  From  W.  A  J,  B.  Crippin,  Brynn  Hill 
Colliery  Offices. 

"  To  Messrs.  Simpson  &  Davies,  Run- 
corn. 

"  Gentlemen, — ^We  beg  to  remind  you 
of  your  arrangement  with  us  for  coal 
commencing  the  1st  inst.,  since  which 
date  you  have  only  taken  one  waggon ; 
you  must  bo  aware  that  the  very  low 
price  agreed  to  was  purely  upon  the 
understanding  that  you  withdrew  the 
quantity  regularly.  Please  let  this  have 
your  attention,  and  oblige, 

"  Yours  truly, 
V  "T.Thompson." 

Runcorn,  July  14th,  1871. 
Mr.  Thompson, 

Messrs.  W.  &  J.  B.  Crippin, 

Liverpool. 
Dear  Sirs, — Your  favour  of  yesterday 
is  to  hand.  I  have  been  from  homo  alto- 
gether, or  nearly  so,  lately,  and  find  our 
people  have  overlooked  your  contract, 
but  have  ordered  some  vessels  to  be  taken 
up  for  it  as  soon  as  we  can  procure  them. 
Will  send  for  coal. 

Yours  truly, 

Simpson  &  Davies. 
The  plaintiffs  did  not  send  the  waggons. 

1st  August,  1871. 
Gentlemen,  —  Referring  to  our  ar- 
rangement (dated  10th  June  last)  to 
supply  you  with  from  6,000  to  8,000  tons 
of  our  four-feet  coal  in  your  waggons, 
during  the  twelve  months  ending  the 
30th  June,  1872,  to  be  taken  by  you  in 
equal  monthly  quantities,  we  beg  to  in- 
form you  tliat,  inasmuch  as  you  have  only 
taken  158  tons  during  the  month  of  July, 
and  as  the  sole  inducement  for  us  to  en- 
tertain such  an  arrangement  as  the  above 
was  the  regular  and  punctual  withdrawal 
by  you  of  the  stipulated  quantity  during 
the  summer  months,  which  you  have  failed 
to  perform,  we  beg  to  give  you  notice 
that  we  hereby  cancel  the  arrangement, 
as  it  is  impossible  for  us  to  continue  to 
hold  for  your  disposal  such  a  quantity  of 
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ooal,  to  our  serious  loss  and  disadvan- 
tage.       We  are,  Gentlemen, 
Yours  respectfully. 

Per  pro  W.  &  J.  B.  Crippin, 
T.  Thompson. 

l8t  August,  ld71. 
Messrs.  Simpson  &  Davies, 

Runcorn. 
1871. 
July  20.  To  coal  per  rail 

to  Runcorn...    102  16  0 

„  21.  Ditto  ...do 39  17  0 

„  23.  Pitto.,.da 15  10  0 

158     3  0   bl^  £43     9  9 

Runcorn,  August  2nd,  1871. 
Mr.  Thompson, 

Messrs.  W.  &  J.  B.  Crippin, 
Liverpool. 

Sir, — In  reply  to  yours  of  yesterday, 
the  contract  was  only  for  about  equal 
monthly  quantities.  If  you,  however, 
meant  to  try  to  hold  us  so  close,  you 
should  have  given  us  notice  of  your  in- 
tention to  br^k  the  contract. 

However,  we  cannot  consent  to  its 
being  nullified,  for  we  are  under  engage- 
ments to  deliver.  Last  week  we  char- 
tered Samsoriy  to  load  200  tons  of  your 
four-feet  coal,  but  she  was  delayed,  and 
only  got  into  dock  this  morning,  and  we 
had  sent  instructions  to  put  in  our  wag- 
gons at  your  colliery  for  her  cargo. 

We  think  it  the  more  strange  you 
should  write  as  you  have  done,  as  you 
gave  no  intimation  last  Thursday,  when 
Mr.  Davies  saw  you,  nor  did  Mr.  Crippin, 
who  Mr.  Davies  saw  yesterday  in  Man- 
chester. Just  at  the  moment  Mr.  Davies 
was  engaged 'with  another  person.  We 
trust  this  explanation  will  be  satisfac- 
tory to  you,  and  may  rely  on  our  send- 
ing as  regularly  as  possible  or  you  can 
expect,  and  we  nope  we  shall  work  com- 
fortably together. 

Tours  truly, 

Simpson  &  Davies. 

August  3rd,  1871. 
Gentlemen, — Referring  to  your  letter, 
2nd  August,  we  beg  to  say  that  it  is  per- 
fectly evident  to  us  that  you  have  not 
been  able  to  take  the  coal  according  to 
the  fidr  meaning  of  the  proposal,  ana  we 


must  therefore  beg  to  adhere  to  our  letter 
of  yesterday,  cancelling  the  arrangement. 
You  had  notice  early  in  the  month  from, 
the  oolHery  that  you  were  not  withdraw- 
ing the  coal  in  accordance  therewith,  and 
you  cannot  expect  we  should  allow  you 
to  suit  your  own  convenience  in  summer 
to  our  prejudice  in  winter. 

At  the  same  time,*  as  you  appear  to 
have  dispatched  your  waggons  to  the 
colliery  for  the  200  tons  per  Samson^  we 
are  willing  to  supply  that  Quantity 'at 
5«.  6d,  per  ton,  wiUiout  prejuoice  to  the, 
notice  cancelling  the  contract  dated  the 
1st  instant. 

And  remain, 
Yours  faithfully. 

Per  pi-o  W.  &  J.  B.  Crippin, 
T.  Thompson. 

There  were  a  number  of  oilier  letters, 
and  on  the  21st  of  August,  1871,  Mr. 
Thompson  wrote  as  follows — 

"  I  am  instructed  to  inform  you  that 
my  firm  adhere  to  their  notice  of  the  1st 
instant,  cancelling  the  arrangement  en^ 
tered  into  with  you,  and  dated  10th  June 
last.  They  also  instruct  me  to  inform  you 
of  their  intention  to  claim  for  the  loss 
they  have  sustained  in  consequence  of 
your  having  £uled  to  Withdraw  the  quan- 
tity of  coal  agreed  for  by  you  during  the 
month  of  July  last. 

"  Yours  truly, 

"  Per  pro  W.  &  J.  B.  Crippin, 
"T.  Thompson." 

It  was  alleged  on  behalf  of  the  plaintiffs 
that  the  contract  was  a  beneficial  contract, 
that  they  tried  to  effect  another  with  other 
firms,  but  had  failed  to  do  so.  There  was 
conflicting  evidence  upon  this  point. 

The  learned  Judge  told  the  jury  that  as 
the  plaintiffs  did  not  intend  to  break  tlie 
contract  month  by  month,  and  only  broke 
it  for  the  first  month's  delivery,  that  that 
did  not  justify  the  defendants  in  point  of 
law  in  cancelling  the  whole  contract. 
That  the  plaintiffs  could  not  complain  of 
not  getting  coals  in  the  month  of  July, 
because  they  did  not  provide  the  waggons 
for  taking  it  away,  but  assuming  that  the 
plaintiffs  could  not  have  got  another 
contract,  they  were  entitled  to  recover 
from  the  defendants  in  respect  of  the  six 
months  from  the  lat  of  August  to  the  time 
of  action  brought  on  the  5th  of  February, 
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1872.  He  told  the  jury  to  assess  the 
images  for  those  six  months,  and  also 
for  the  remaining  five  months.  The  jury 
assessed  such  damages  for  the  first  six 
months  at  2252.,  and  for  the  remaining 
five  months  at  2dOZ.,  total  475Z. 

The  learned  Jadge  ordered  the  verdict 
to  be  entered  for  the  sum  of  475Z.,  giving 
the  defendants  leave  to  move  to  enter  the 
verdict  for  them.     Subsequently, 

HoUcer  moved  and  obtained  a  rule 
calling  upon  the  plaintiffs  to  shew  cause 
why  the  verdict  obtained  in  this  cause 
should  not  be  set  aside,  and  a  verdict 
entered  for  the  defendants  instead  there- 
of, pursuant  to  leave  reserved  by  the 
learned  Judge,  on  the  ground  that,  under 
the  circumstances,  the  plaintiffs  had  dis- 
entitled themselves  to  sue  for  breach  of 
the  contract,  and  that  the  defendants 
were,  under  the  circumstances,  entitled  to 
cancel  such  contract,  and  refuse  to  deliver 
the  residue  of  the  coal. 

Commins  (Butt  with  him)  shewed  cause 
against  the  rule. — The  defendants  seek  to 
defend  themselves  from  liability  in  this 
action  by  shewing  that  the  plaintiffs  did 
not  withdraw  from  the  colliery  so  large 
a  quantity  of  coal  as  they  were  bound  to 
do.  But  that  is  not  any  defence  to  the 
action.  If  the  plaintiffs  have  broken  their 
contract  in  that  respect,  the  defendants 
might  obtain  compensation  by  bringing 
an  action  against  them.  K  a  breach  of 
the  plaintiffs'  contract  in  the  first  month 
would  have  justified  the  defendants  in 
cancelling  their  contract,  so  would^  breach 
in  the  fifth  month,  although  in  each  of 
the  previous  months  the  plaintiffs  had 
withdrawn  the  quantity  which  they  had 
agreed  to  withdraw.  Clearly  in  such  a 
case  the  breach  by  the  plaintiffs  might  be 
compensated  for  m  damages.  The  plain- 
tiffs had  not  bound  themselves  by  their 
letter  of  the  10th  of  June  to  an  exact 
performance.  The  contract  is  to  take, 
^say  about  six  to  eight  thousand  tonSy** 
Ac.,  and  "to  be  taken  in  about  equal 
monthly  quantities  over  the  next  twelve 
months."  The  letter  of  the  defendants 
omita  the  word  ^*  about*'  in  both  places. 
It  could  not  have  been  in  the  contempla- 
tion of  the  parties  that  the  plaintiffs  must 
withdraw  exactly  equal  quantities  of  coal. 
In  fact  the  contract  resolves  itself  mio 


twelve  distinct  independent  contracts,  for 
twelve  distinct  independent  quantities. 
A  wide  latitude  was  intended,  between  six 
thousand  and  eight  thousand  tons.  The 
breach  by  the  plaintiffs  does  not  justify 
the  defendants  in  cancelling  their  contract 
—  Withers  v.  Beynolds  (1),  Weaver  v. 
Sessions  (2).  The  defendants  in  moving 
for  the  rule  relied  upon  the  case  of  Hoare 
V.  Bennie  (3),  but  even  supposing  that 
case  was  rightly  decided,  which  is  doubtful, 
it  is  distinguishable  from  the  present  case. 
It  came  before  the  Court  of  Exchequer 
upon  demurrer  to  a  plea  to  a  declaration 
which  set  out  a  contiict  by  the  plaintiffs 
to  sell  to  the  defendants  about  667  tons 
of  hammered  Swede  bar  iron,  '*  the  said 
iron  to  be  shipped  from  Sweden  in  the 
months  of  June,  July,  August  and  Sep- 
tember next,  and  in  about  equal  portions 
each  month,  at  bl,  10«.  per  ton."  By  the 
contract  the  sellers  were  to  have  the  option 
of  commencing  shipments  in  the  month 
of  May,  and  also  of  completing  the  whole 
by  the  end  of  July.  The  defendants  in 
their  plea  alleged  that  the  plaintiffs  did  not 
avail  themselves  of  the  option  of  com- 
mencing shipments  in  the  month  of  May, 
and  that  in  the  month  of  June  they  only 
shipped  21  tons  6  cwt.  1  qr.,  and  that 
they  were  never  ready  and  willing  to 
deliver  to  the  defendants  such  a  quan- 
tity of  iron  shipped  from  Sweden  in  June 
as  was  specified  in  the  said  contract. 
The  Court  of  Exchequer  gave  judgment 
for  the  defendants.  The  decision  was 
simply  upon  the  question  raised  by  the 
plea.  But  in  the  contract  now  before  the 
Court  there  is  no  such  strictness  as  in 
Hoare  v.  Bennie  (3),  nor  is  there  any- 
thing to  shew  that  the  parties  intended 
that  there  should  be  a  rigid  adherence  to 
the  quantity  to  be  withdrawn  by  the 
plaintiffs.  They  in  fact  did  in  part  per- 
form their  contract,  the  defendants  receiv- 
ing a  benefit  by  such  part  performance. 
There  is  a  broad  distinction  between  the  two 
contracts.  Here  it  is  only  intended  that  the 
coal  should  be  taken  in  reasonably  equal 
monthly  quantities,  but  there  the  Court 
of  Exchequer  considei'ed  that  time  was  of 

(1)  2  B.  &  Ad.  882. 

(2)  6  Taunt.  164. 

(3)  6  Hurl.  &  N.  19 ;  8.  c.,29  Law  J.  Rep.  (n.i.) 
lijicb.  73. 
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the  essence  of  the  contract.  It  is  clear 
that  the  present  plaintiffs  did  not  intend 
to  break  off  the  contract,  they  pushed  the 
defendants  to  go  on  providing  coal.  In 
Hoare  v.  Rcnnie  (3)  there  was  no  part 
performance  by  the  plaintiffs,  as  it  was 
considered  that  the  shipment  of  the 
quantity  of  21  tons  6  cwt.  1  qr.  was  not 
such  a  quantity  as  was  specified  in  the 
contract ;  the  plaintiffs  therefore  com- 
menced  the  action  with  a  breach  on  their 
parts.  They  might  have  crowded  the 
whole  of  the  shipments  of  iron  into  two 
months,  but  here  the  takings  of  coal  were 
to  extend  over  twelve  months.  Further, 
Hoare  v.  Eennie  (3)  was  observed  upon 
in  Jonassohn  v.  Young  (4).  Crompton, 
J.,  said,  "That  case  belongs  to  the  class 
in  which  the  breach  alleged  in  the  plea  is 
an  entire  fimetration  of  the  contract.  .  .  . 
We  must  take  it  that  time  was  of  the 
essence  of  the  contract.  .  .  .  We  must 
consider  that  the  breaches  alleged  in  the 
pleas  in  that  case  went  to  the  root  of  the 
matter." 

Holker  BudBayli^  in  support  of  the  rule. 
—The  stipulation  that  the  coal  was  to  be 
taken  in  equal  monthly  quantities  goes  to 
the  root  of  the  whole  contract.  The  ques- 
tion which  arises  may  first  be  treated  as 
a  matter  of  common  sense,  and  secondly 
as  being  concluded  by  authority.  First, 
then,  this  is  a  species  of  contract  which  is 
oft^n  made  by  colliery  owners,  and  it  is 
obvious  that  the  parties  intended  that  the 
plaintiffs  should  provide  waggons  for 
about  a  twelfth  part  of  the  whole 
quantity,  which  might  be  from  6,000  to 
8,000  tons ;  the  letters  of  the  defend- 
ants  shew  the  inconvenience  of  not 
adhering  to  the  terms  of  the  contract. 
In  the  notes  to  Pordage  v.  Cole  (5)  it  is 
said,  320c.,  "Where  a  covenant  goes  only 
to  part  of  the  consideration  on  both  sides, 
and  a  breach  of  such  covenant  may  be 
paid  for  in  damages,  it  is  an  independent 
covenant,  and  an  action  may  be  maintained 
for  a  breach  of  the  covenant  on  the  part 
of  the  defendant  without  averring  per- 
formance in  the  declaration."  That  is  no 
doubt  correct,  but  it  does  not  apply  here, 

(4)  4  B.  &  S.  296 ;  b.  c.  32  Law  J.  Rep.  (k.s.) 
Q.B.  385. 

(5)  1  WmB.  Saund.  319. 


for  the  plaintiffs'  breach  of  the  present 
contract  could  not  be  paid  for  in  damages. 

[Blackburn,  J. — I  think  that  it  could, 
and  the  defendants'  letter  of  the  2l8t  of 
August  shews  that  they  intended  to  claim 
in  respect  of  it.] 

The  stipulation  which  the  plaintiffb 
were  to  perform  was  that  they  should  be 
ready  substantially  to  take  equal  quantities 
of  coal  in  each  month.'  The  mere  fact  of 
the  defendants  being  able  to  obtain  com- 
pensation in  damages  is  not  enough  to 
shew  that  the  present  action  is  maintain- 
able. The  coals  were  to  be  taken  from 
the  particular  colliery,  and  in  the  quanti- 
ties agreed  on.  The  plaintiffs  would  pre- 
vent the  defendants  from  entering  into 
other  contracts,  although  they  themselves 
neglect  to  perform  this  one. 

Next  the  question  is  determined  by 
Hoare  v.  Eennie  (3),  which  although  the 
position  of  the  parties  is  reversed,  is  undis- 
tinguishable,  and  was  decided  upon  the 
principle  that  the  contract  of  the  defendant 
to  deliver  a  certain  quantity  of  iron,  went 
to  the  whole  root  and  was  of  the  essence 
of  the  contract. 

[Blackburn,  J. — The  contract  in  the 
present  case  is  not  exactly  the  same  as  in 
Hoare  v.  Eennie  (3).  I  gather  from  the 
Law  Journal  Eeport  that  the  reasons  given 
by  Pollock,  C.B.,  and  Watson,  B.,  were 
not  very  satisfactory  to  Channell,  B.  It 
is  diflBcnlt  to  discover  what  was  the  prin- 
ciple of  the  decision.] 

It  was  recognised  in  Bradford  v. 
Williams  (6),  and  decides  the  present 
question.  They  cited  Codringtony,  Falco- 
logo  (7). 

Blackburn,  J. — I  think  that  this  rule 
must  be  discharged.  The  question  arises 
upon  a  contract  by  which  it  is  agreed 
between  the  plaintiffs  and  the  defendants 
that  the  defendants  should  supply  coals. 
[His  Lordship  read  the  letters  and  then 
continued.]  There  can  be  no  question 
but  that  the  plaintiffs  were  bound  to  send 
their  waggons  to^the  colhery  so  that  there 
might  be  delivered  into  them  within  the 
first  month  of  the  twelve,  that  which 

(6)  41  I>aw  J.  Eep.  (n.s.)  Exch.  164 ;  s.  c.  Law 
Rep.  7  Exch.  269. 

(7)  36  Law  J.  Rep.  (N.8.)Exch.  73;  8.  c.  Law 
Kep.  2  Exch.  193. 
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would  be  the  miTiinniin  quantity  of  coals, 
viz.  500  tons,  and  there  would  be  a  breach 
of  the  plaintiffs'  contract  if  they  did  not 
send  waggons  within  the  first  month  to 
take  500  tons.  They  did  in  fact  only  send 
waggons  sufficient  to  take  158  tons.  The 
question  then  arises  whether  this  breach 
of  the  plaintiffs'  contract  in  not  sending 
waggons  sufficient  to  take  at  any  rate  500 
tons  in  the  first  month  justified  the 
defendants  in  breaking  off  the  contract 
altogether  and  declining  to  deliver  the 
rest  of  the  coals.  The  defendants  them- 
selves give  their  reasons  for  doing  so  in 
the  letter  of  the  1st  of  August,  1871  [his 
Lordship  read  the  letter  and  then  con- 
tinued], they  therefore  on  the  1st  of 
Aag^ust  claim  a  right  to  cancel  their  agree- 
ment. It  is  to  be  observed  in  the  first 
place  that  it  is  not  in  any  way  shewn  that 
the  plaintiffs  had  informed  the  defendents 
that  they  intended  to  persevere  in  only 
sending  an  insufficient  number  of  waggons, 
or  that  they  had  committed  a  breach  of 
the  agreement  in  only  sending  waggons 
sufficient  to  take  158  tons.  There  can  be 
no  doubt  that  the  defendants  might  have 
sued  the  plaintiffs  for  not  sending  waggons 
sufficient  to  take  500  tons,  nor  can  there 
be  any  doubt  that  in  such  an  action  they 
mi^bthave  recovered  such  damages  as  they 
had  sustained  by  reason  of  842  tons  not 
having  been  taken.  I  apprehend  also  that  it 
is  pretty  clear,  supposing  that  no  damage 
had  resulted,  that  the  plaintifis  could  not 
have  required  the  defendants  to  dehver  the 
remaining  842  tons  in  the  next  month ;  they 
lost  the  opportunity  of  getting  the  whole 
500  tons  and  must  be  content  with  the 
quantity  which  they  had  eot.  But  why 
should  not  the  plaintiffs'  breach  of  con- 
tract be  compensated  for  in  damages,  and 
why  is  it  to  be  said  that  the  contiact  was 
put  an  end  to  ?  It  is  said  on  behalf  of  the 
defendants  that  Hoare  v.  Betmie  (8)  is 
in  point  and  determines  this  case,  having 
been  decided  by  a  Court  of  co-ordinate 
jurisdiction.  It  is  very  true  that  we 
should  not  go  counter  to  the  decision  of 
a  Court  of  co-ordinate  jurisdiction,  unless 
there  were  authorities  against  that  de- 
cisi(m;  the  proper  course  would  be  to 
leave  the  plaintiffs  to  proceed  in  a  Court 
of  Error.  But  when  we  look  into  the  case 
of  Hoare  v.  Rennie  (8),  we  find  that  the 
Niw  Sums,  42.— a.B. 


contract  was  veiy  different  from  the  one 
now  before  us.  In  Hoare  v.  Bemvie  (8) 
the  great  complaint  was  that  the  plaintiffs 
had  failed  to  deliver  the  proper  quantity 
of  iron  in  the  first  month,  and  it  was  held 
by  the  Court  of  Exchequer  that  this  set 
the  defendants  free  from  accepting  any 
frirther  iron.  If  I  could  see  any  reason 
foi^  the  Court  so  holding,  I  should  feel 
myself  bound  to  take  the  principle  and 
apply  it  to  the  present  case,  and  leave  a 
Court  of  Error  to  set  it  right  if  it  was 
wrong.  But  I  am  not  able  to  see  the 
principle  upon  which  the  Court  proceeded. 
That  may  be  my  fault.  If  the  principle 
be  that  whenever  a-  plaintiff  has  broken 
his  contract,  and  the  first  breach  is  his, 
he  cannot  afterwards  sue  upon  the  con- 
tract, the  principle  would,  it  is  true,  be  in- 
telligible but  would  be  contrary  to  many  de- 
cided cases.  I  cannot  doubt  that  upon  such 
a  question  I  should  follow  Pordage  v.  Cole 
(5)  and  that  class  of  cases.  It  seems  to  me 
in  the  present  case,  looking  at  the  whole 
contract,  that  there  is  no  reason  why  the 
defendants  should  not,  in  the  course  of 
the  next  eleven  months,  have  delivered 
the  5,500  tons  beyond  the  500  which  were 
to  be  delivered  in  the  first  month.  If 
the  plaintiffs  were  proceeding  to  do  their 
duty  in  sending  their  waggons,  why 
should  not  that  duty  be  equsdly  well  per- 
formed, although  the  waggons  were 
not  properly  sent  in  the  first  month  ?  I 
see  no  reason  why  the  defendants  should 
not  be  entitled  to  recover  compensation 
in  respect  of  the  breach  in  not  sending  the 
waggons  in  that  month.  Hoare  v.  Ben-' 
nie  (8)  was  much  observed  upon  in 
Jonassohn  v.  Young  (4).  I  cannot  say  that 
it  was  overruled  because  this  Court  as- 
sumed that  the  Court  of  Exchequer  con- 
sidered that  time  was  of  the  essence  of 
the  contract.  It  is  difficult  to  see  how 
they  could  have  done  so,  and  I  do  not 
think  that  I  am  bound  by  their  decision 
in  Hoare  v.  Bonnie  (8).  We  must  give 
that  judgment  which  we  think  right, 
which  is  that  the  rule  must  be  discharged. 
If  we  have  misunderstood  the  case  of 
Hoare  v.  Bennie  (8)  our  judgment  may 
be  corrected  by  a  Court  of  Error. 

Mbllok,  J. — I  agree  with  my  brother 
Blackburn  that  it  is  difficult  to  reconcile 
Hoare  v.  Bennie  (8)  with  the  numerous 
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older  authorities.  But  the  contract  in 
that  case  is  identical  in  principle  with  the 
present  contract,  though  not  identical  in 
terms.  I  cannot  see  any  possihle  mode  of 
distinguishing  the  judgment  which  ought 
to  be  given  in  the  one  case  from  that 
which  ought  to  be  given  in  the  other. 
That  being  so,  although  I  agree  with 
what  has  been  said  by  mj  brother  Black- 
bum,  as  to  not  being  able  to  discover  any 
principle  by  which  to  lustify  the  decision 
in  Hoare  v.  Bennie  (3),  I  should  have 
thought,  if  left  to  myself,  that  we  were 
bound  by  that  decision  and  that  the  rule 
should  be  made  absolute,  in  which  case  the 
plaintiffs  might  go  to  a  Court  of  Error  if 
they  were  disposed  to  question  Hoa/re  v. 
Bennie  (3). 

Lush,  J. — I  cannot  understand  Hoare  y. 
Rennie  (3)  as  laying  down  the  proposition 
that  whenever  pariies  contract  to  deliver 
and  accept  goods  by  instalments,  there  is 
an  implied  condition  that  a  breach  as  to 
one  instalment  shall  entide  the  other 
party  to  put  an  end  to  the  contract.  If 
it  does  lay  down  that  proposition,  it 
would  come  into  conflict  with  other  au- 
thorities. I  feel  the  same  difficulty  as  my 
brother  Blackburn  in  collecting  die  pre- 
cise terms  of  the  judgment.  In  order  to 
arrive  at  that  conclusion  the  Court  must 
have  interpreted  the  contract  as  if  it 
made  the  punctual  performance  a  con- 
dition of  the  continuance  of  the  contract. 
I  cannot  discover  the  precise  grounds  for 
coming  to  such  a  conclusion.  However, 
there  are  no  words  in  the  present  contract 
which  import  such  a  condition  into  it,  and 
I  cannot  infer  from  the  terms  of  the  con- 
tract that  there  must  have  been  such  an 
intention.  Therefore  I  cannot  give  ef- 
fect to  any  argument  based  upon  the 
assumption  that  such  a  condition  is  im- 
plied. I  think  that  if  the  parties  intended 
in  a  case  of  this  kind  that  a  breach  by 
one  should  enable  the  other  party  to  put 
an  end  to  th^  contract  they  ought  to  have 
stipulated  for  it. 

BvXe  discharged. 

Attorneys — I.  &  R.  Gole,  agenta  fop  LawroDce 
&  Dixon,  LiTerpool,  for  plaintiff;  L  £.  Fox, 
a^nt  for  Earle,  Son,  Orford,  Earle  &  Milne, 
Manche8t<*r,  for  defendant. 


[IN   THE   EXCHEQUER   CHAMBER.] 
{Error  from  the  Court  of  Queen^s  Bench,) 

1872.  r  DUNN  AND  OTHEBS  i;.  JHB  BIB- 
Nov.  26.  I        MINGHAM  CANAL  COMPANY. 

Canal — Colliery  held  as  a  separate  Tene* 
ment — Bight  of  Owner — Coal  Mines  wider 
CanaU^lAdbUity  of  Canal  Company. 

An  auction  loas  brought  by  the  plaintiffs^ 
as  owners  of  mines  lying  heneaih  a  carnal  of 
the  defendants,  for  so  negligenUy  managing 
the  cafud  as  to  allow  waier  to  escape  from  it^ 
and  flood  the  mines.  The  canal  was  con- 
structed  by  the  defendants,  a  company,  under 
the  provisions  of  a  local  Act,  by  which  it  was 
eiuicted  that  If  any  proprietor  of  mines 
under  the  canal  or  within  twelve  yards 
of  either  side  of  it,  should  be  desirous  of 
working  them,  he  should  give  three  months' 
notice  to  the  company,  who,  if  they  failed  to 
inspect  the  mines  within  thirty  days,  should 
be  considered  as  permitting  them  to  be 
worked,  and  if  on  inspection  they  refused 
permission,  they  shotUd  be  compelled  to 
purchase  the  same.  There  was  a  proviso 
that  in  working  the  mines  "  no  injury  be 
done  to  the  navigoHon,  anything  therein 
contained  to  the  contrary  notwithstanding.** 
By  the  compensation  cUiuses  of  the  Act, 
the  company,  in  making  the  canal,  are  to 
do  as  little  damage  as  possible,  and  to  mak^ 
satisfaction  for  damage  sustained  by  ths 
owners  of  lands,  tenements  or  hereditaments 
taken,  used  or  prejudiced  by  the  execution 
of  the  powers  of  the  Act,  and  compensa- 
tion is  made  payahle  for  damage  which 
should  be  at  any  time  or  tim^  whaisoever 
sustained  by  the  owners  of  lands,  ifc,  by 
reason  of  niaking,  repairing  or  mairUaining 
the  canal,  or  by  the  flowing,  leaMng  or 
oozing  of  the  water  over  or  through  the  banks 
of  the  canal  (if  complaint  be  made  within 
six  months  of  the  injury). 

The  plaintiffs  gave  notice  of  their  intention 
to  work  the  mines  within  the  prescribed  dis' 
tance  of  the  canal.  The  defendants  did  not 
inspect  the  mines,  and  refused  to  purchase 
them.  The  plaintiffs  proceeded  to  work  the 
*mines,  the  canal  being  then  in  good  order 
and  water-tight.  They  worked  the  mines 
in  the  usual  manner,  without  which  they 
could  not  Jiave  had  the  full  benefit  of  the 
coal,  and  the  effect  of  such  working  was  to 
let  down  and  crack  the  bed  of  the  canal, 
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and  to  aUaw  the  wcUer  to  flow  into  <md 
cause  damage  to  the  mines.  The  defendants^ 
dwring  the  working  of  the  mvneSy  took  aU 
proper  precautions  to  keep  the  ca/nal  water" 
tight. 

The  Court  of  Q^een's  Bench  (Hanksk, 
J.,  dissenting),  having  held  that  the  defend-' 
ants  were  not  responnble  for  the  damage  to 
the  mines,  as  there  teas  no  proof  of  any 
negligence  on  their  part,  or  of  amything 
dime  in  excess  of  their  statutory  powers, 
— Held,  by  the  Exchequer  Chamber,  affirm- 
ing  that  decision,  that  the  action,  for  the 
above  reasons,  was  not  maintainable. 

Senible,  per  Kellt,  C.B.,  and  Pioott,  B., 
thai  the  plaintiffs  were  entitled  to  relief 
under  the  compensation  clauses  of  the  Ca/nal 
Acts. 

Error  from  the  decisioQ  of  the  Queen's 
Bench  reported  41  Law  J.  R«p.  (n.s.) 
Q.B.  121.  The  judgments  in  the  previous 
report  of  the  case  enter  so  fully  into  the 
facts,  that  it  is  not  considered  necessary 
to  add  anything  to  the  statement  contained 
in  the  above  head-note.  • 

Huddleston  (J.  0.  OriffUs  with  him), 
for  the  plaintiffs. 

H.  Matthews  {Henry  Jamves  and  Jelf 
with  him),  for  the  defendants. 

Kelly,  C.B. — I  am  of  opinion  that  the 
judgment  of  the  Court  below  should  be 
affirmed.  The  cause  of  action  upon 
which  the  declaration  is  founded  is  Uiat 
the  defendants  inlroduced  a  large  quantity 
of  water  into  their  canal,  and  so  carelessly 
managed  this  water  that  it  escaped  into 
the  plaintiff'  colliery.  Now,  putting 
aside  the  charge  of  negligence,  we  have 
nothing  but  the  statement  that  the  defen- 
dants intvoduoed  a  large  quantity  of  water 
into  their  canal.  The  company,  under 
their  Special  Acts,  have  of  course  fall 
power  to  pour  water  into  their  canal,  and 
it  is  therefore  quite  clear  that  to  sustain 
the  action  negligence  must  be  proved. 
Now  upon  referring  to  the  special  Acts  of 
the  company,  we  find  that  in  the  case  of 
mines  it  is  necessary,  where  the  owner 
wishes  to  work  his  mine,  for  him  to  give 
notice  to  the  company,  who  may  then 
inspect  the  workings,  and,  if  they  think 
proper,  purchase  the  mine.  They  may, 
however,  decline  to  purchase  it,  and  take 


the  risk  of  any  damage  happening  to  the 
canal.  If  in  the  mani^ement  of  the  canal 
damage  should  be  inmcted  on  the  plain- 
tiffs, the  company  may  be  compelled  to 
make  compensation,  either  under  the  com- 
pensation clauses,  or  by  action  at  law. 
The  defendants,  the  company,  deter- 
mined not  to  avail  themselves  of  the 
power  of  purchasing  the  mine,  and  the 
plaintiffs  proceeded  to  work  it,  and  to 
make  excavations  under  the  bed  of  the 
canal ;  and  it  appears  that  the  foundations 
were  so  weakened  that  water  penetrated 
through  the  bed  of  the  canal,  and  made 
its  way  into  the  mine.  It  has  been  con- 
tended that  the  plaintiffs  were  entitled 
in  the  event  of  the  defendants  declining 
to  purchase  the  mine,  to  work  it  in  exactly 
the  same  way  as  if  the  Special  Acts  had 
never  been  passed.  I  agree  with  this  pro- 
position ;  but  the  question  is  not  whether 
the  plaintiffs  are  to  blame,  and  have 
worked  the  mine  in  a  manner  in  which 
they  are  not  entitled  to  work  it,  but  whe- 
ther thev  are  in  a  position  to  maintain 
this  action.  The  defence  of  the  canal 
company  is  that  the  action  can  only  bo 
maintained  on  the  score  of  negligence, 
and  such  negligence  is  distinctly  and  ex- 
pressly negatived  by  the  case,  inasmuch  as 
what  they  are  charged  with  doing  is 
the  bringing  of  water  into  the  canal, 
and  this  they  are  by  the  Special  Act 
empowered  to  do.  If  the  Legislature 
has  granted  power  to  construct  .and 
manage  the  canal,  and  the  company  have 
done  no  more  than  they  are  authorized 
to  do,  no  action  will  lie,  though,  speaking 
for  myself,  I  entertain  no  doubt  that  the 
plaintiffs,  under  the  compensation  clauses 
in  the  Special  Act,  would  be  entitled  to 
compensation  for  injury  caused  by  a 
lawful  exercise  of  the  powers  of  the  com- 
pany: Under  the  Special  Act  the  de- 
fendants are  to  execute  their  powers, 
doing  as  little  damage  as  may  be,  and 
making  satisfaction  for  all  damage  to  be 
sustained  by  the  owners  or  proprietors  of 
lands,  tenements  or  hereditaments  which 
should  be  taken,  used,  removed,  diverted 
or  prejudiced  by  the  execution  of  the 
powers  of  the  Act.  I  think  that  the 
mine  in  question,  which  was  a  here- 
ditament, was  prejudiced,  within  the 
meaning  of  those  words,  in  the  excrciao 
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of  the  powers  of  the  Act.  But  I  can 
find  nothing  in  the  case  to  shew  any 
negligence  on  the  part  of  the  company 
to  support  this  action.  It  has  been  urged, 
first,  that  they  might  have  purchased  the 
mine,  as  to  which  it  is  only  necessary  to 
say  that  the  Act  which  gives  them  the 
necessary  powers  does  not  bind  them  to 
purchase  it;  secondly,  that  they  could 
have  prevented  the  damage  by  draining 
off  the  water  and  emptying  the  canal. 
But  under  the  Special  Act  they  are  em- 
powered to  keep  the  canal  filled  with 
water ;  and  it  appears  that  short  of  keep- 
ing the  canal  empty,  they  took  every 
reasonable  precaution  to  prevent  the 
damage.  [The  Chief  Baron  referred  at 
length  to  the  fiicts.]  I  think,  therefore, 
that  they  have  done  no  more  than  they 
were  authorized  to  do,  and  that  conse- 
quently the  action  cannot  be  maintained. 
Bbamwell,  B. — I  am  also  of  opinion 
that  the  judgment  of  the  Court  beliw 
should  be  affirmed.  The  action,  as  was 
said  by  my  brother  Mellor  in  the  Court 
below,  cannot  be  maintained  without  a 
legal  injury  and  resulting  damage ;  and 
the  question  arises,  what  is  the  legal 
injury  here  ?  Is  there  any  implied  duty 
or  obligation  which  the  company  have 
not  fulfilled  ?  Now  the  injury  is  cer- 
tainly not  in  making  the  canal  and  main- 
taining it,  for  this  the  company  are  entitled 
to  do.  Mj  brother  Hannen  seems  to 
think  that  there  are  two  possible  cases 
against  the  company,  for  that  the  drown- 
ing of  the  mines  was  not  the  necessary  con- 
sequence of  the  execution  of  the  powers 
of  the  Act,  but  might  have  been  prevented 
by  the  defendants  in  one  of  two  ways, 
either  by  purchasing  the  mines  (as  to 
which  there  can  be  no  doubt  that  they 
were  under  no  obligation  to  purchase 
them),  or  by  draining  off  the  water,  which 
is  equivalent  to  relinquishing  the  canal. 
I  cannot  think"  they  were  bound  to  adopt 
either  course.  Whether  or  no  the  plain- 
tiffs are  entitled  to  compensation  we  need 
not  inquire,  though  if  they  are,  it  cer- 
tainly makes  our  construction  of  the  Act 
more  probable.  If,  as  I  remarked  during 
the  argument,  there  was  any  wrongful 
act  on  the  part  of  the  defendants,  or  any 
wrongful  omission,  they  might  have  been 
restrained  by  injunction,  and  I   cannot 


see  that  an  injunction  could  be  granted 
to  compel  the  defendants  to  do  anything 
which  they  have  not  done,  or  undo  any- 
thing which  they  have  done. 

Channell,  B. — I  think  that  the  action 
is  not  maintainable,  but  I  pronounce  no 
opinion  upon  the  other  question  which 
has  been  adverted  to. 

Keatino,  J. — ^I  also  think  that  the 
judgment  of  the  Court  below  should  be 
affinned.  The  only  possible  view  in  which 
the  action  could  be  maintained  is,  that 
the  refusal  to  purchase  the  plaintiffs' 
mine  imposed,  on  the  defendants  a  par- 
liamentary obligation  to  prevent  water 
from  escaping  into  the  mine.  If  there 
were  such  an  obligation,  the  case  might 
have  been  brought  within  the  authority 
of  Fletcher  v.  Eylands  (1),  but  I  cannot  see 
that  any  such  duty  results  from  the  Act 
of  Parliament.  It  is  necessary,  therefore, 
to  give  proof  of  negligence,  or  improper 
management  of  the  csuial.  Both  are  dis- 
tinctly negatived  by  the  case.  With 
regard  to  the' question  upon  the  compen- 
sation clauses,  I  agree  that  it  is  not  neces- 
sary to  decide  the  point.  When  I  say 
this,  I  must  not  be  supposed  to  cast  any 
doubt  upon  the  opinion  expressed  by  the 
Lord  Chief  Baron;  indeed  I  would  say 
that  if  compensation  cannot  be  given, 
gross  injustice  will  be  perpetrated. 

PiGOTT,  B. — ^I  agree  that  the  judgment 
of  the  Court  below  should  be  affirmed, 
upon  the  ground  that  the  defendants, 
under  the  Act  of  Parliament,  have  only 
done  what  they  were  entitled  to  do.  I 
think  the  plaintiffs  are  entitled  to  com- 
pensation under  the  clauses  of  the  Special 
Acts,  but  I  feel  sure  that  they  have  no 
remedy  by  action. 

Grove,  J. — I  am  of  the  same  opinion. 
I  abstain  from  expressing  any  opinion  on 
the  question  of  compensation.  In  one 
part  of  the  Special  Act  it  is  stated  that 
the  making  of  the  canal  will  be  of  par- 
ticular advantage  to  the  owners  and 
proprietors  of  collieries.  I  do  not  say 
that  this  was  the  reason,  but  there  may 
have  been  reasons  in  the  minds  of  the 
Legislature  why  the  mine-owners  should 
take  some  slight  contingent  risk  upon 
themselves.    I  do  not  see  that  injustice 

(1)  4  Hurl  &  C.  263 ;  s.  c.  85  Law  J.  Rep.  (n.s.) 
Exch.  154. 
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win  neoeasanlj  be  done  by  refusing  com- 
pensation to  the  plaintiffs,  for  it  may  be 
that  the  Legislature  thought  that  they 
would  receive  compensation  by  the  making 
of  the  canal.  It  is,  however,  unnecessary 
to  ezpreBS  any  opinion  upon  this  subject, 
as  I  am  clearly  of  opinion  that  this  action 
is  not  maintainable. 

Denman,  J.,  concurred  in  the  judgment. 

Judgment  affirmed. 

AttornejB — G.  S.    Warmington,    for    plaintiffs; 
Tucker  &  Lake,  for  defendeinta. 


1872        f  "^^^  QtJBBN  V.  ALLEN,  THE  VICAR, 
^         {o    \     AND  OTHERS,  CHURCHWARDENS, 
°^'        *    L    ^^  SHOULDHAM  ALL  SAINTS. 

Perpetual  Cwute — Election  of  Church- 
wardens — Gamon  89. 

A  perpektal  curate  w  a  "  minister " 
tcUhm  the  general  custom  fownded  on 
Canon  89,  by  which  churchwardens  in  every 
parish  are  to  he  chosen  by  the  joint  consent 
of  ihe  minister  and  the  parishioners,  and 
^  they  cannot  agree^  one  by  the  minister^ 
and  oflMiher  by  the  parishioners. 

Mandamus  against  the  Rev.  W.  M. 
AUen,  vicar  of  Shouldham  All  Saints, 
C.  J.  Selby,  Josiah  Bird,  and  T.  Brown, 
churchwardens,  or  alleged  churchwardens, 
of  the  parish,  stating  that  the  parish  of 
Shouldham  All  Saints,  Norfolk,  is  an  an- 
cient  parish  whereof  for  the  time  being  the 
Rov.  W.  M.  Allen,  clerk,  was  the  minister, 
having  the  cure  of  souls  therein,  that 
there  ought  of  right  to  be  two  church- 
wardens in  the  parish  to  be  chosen 
in  Easter  week  in  each  year,  by  the 
joint  consent  of  the  minister  and  parish- 
ioners of  the  parish,  but  if  the  minister 
and  parishioners  could  not  agree  upon 
such  a  choice,  then  the  minister,  of  right, 
ought  to  choose  one  of  such  church- 
wardens, and  the  parishioners  the  other, 
the  minister  and  parishioners  being  at 
the  time  of  the  choice  in  vestry  duly 
assembled.  That  on  Monday  in  Easter 
week,    1871,    the   churchwardens,    who 


during  the  year  then  last  past  had 
served  in  the  parish,  went  out  of  office, 
and  that  at  a  meeting  then  duly  holden 
in  the  vestry  of  the  parish  the  Rev.  W. 
M.  Allen,  then  being  the  minister  of  the 
parish,  and  the  parishioners  there  and 
then  assembled  in  such  vestry,  could  not 
agree  up6n  the  choice  of  two  fit  and 
proper  persons  to  he  churchwardens  of 
the  parish,  and  thereupon  the  Rev.  W.  M. 
Allen  in  due  manner  chose  one  Charles 
Selby,  a  fit  and  proper  person  to  be  one 
of  the  churchwardens  of  the  parish  for 
the  year  then  next  ensuing,  but  the 
parishioners  present  at  the  meeting  did 
not,  although  required,  choose  another 
churchwarden.  The  mandamus  com- 
manded the  defendants  to  convene  a 
meeting  of  the  parishioners  for  the  elec- 
tion of  a  churchwarden. 

Return  by  J.  Bird  and  T.  Brown,  that 
the  church  of  Shouldham  All  Saints  was 
heretofore  appropriated  to  the  priory  of 
Shouldham  in  Norfolk,  and  so  remained 
appropriated  until  the  thirtieth  year  of 
the  reign  of  Henry  the  Eighth,  when  the 
priory  w^  surrendered  into  the  hands  of 
the  king  with  all  the  tithes  both  great 
and  small  from  the  parish  and  so  re- 
mained in  the  Grown  until  the  seventh 
year  of  the  reign  of  Edward  the  Sixth 
when  the  same  were  granted  by  the  King 
to  one  Thomas  Mildmay,  and  by  him  to 
Francis  Gkiwdy,  serjeant-at-law,  and  after- 
wards by  certain  trustees,  in  whom  the 
same  were  vested,  to  Sir  John  £[are,  Knt., 
from  whom  they  have  descended  to  and 
become  vested  in  Sir  Thomas  Hare,  Bart., 
now  owner,  and  that  at  the  time  of  the 
surrender  of  the  priory  to  the  Crown  there 
was  not  any  rector,  vicar,  or  other  minister 
of  the  parish,  and  that  the  Rev.  W.  M. 
Allen  was  not  by  reason  of  the  matters 
thereinbefore  returned  the  minister  of  the 
parish  who  of  right  ought  to  choose  or 
appoint  one  of  the  churchwardens,  and 
that  by  the  Act  31  &  32  Vict.  c.  117.  s.2, 
the  Rev.  W.  M.  Allen  is  only  deemed  and 
styled  the  vicar  of  the  parish  for  the  pur- 
pose of  style  and  designation  but  not  for 
any  other  purpose,  and  ftirther  that  every 
year  in  the  parish  from  time  immemorial, 
and  while  the  church  was  so  appropriated 
until  the  issuing  of  the  writ  two  fit  and 
proper  persons  have  been  of  right  in  every 
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year  chosen  and  appointed  churchwardens 
at  vestries  held  for  such  purpose. 

Demurrer  to  the  return  and  joinder  in 
demurrer. 

A.  Charles,  for  the  prosecutor. — By 
canon  89, 1  Bum*8  Ecclesiastical  Law^  9th 
ed.  401,  "  All  churchwardens  or  questmen 
in  every  parish  shall  be  chosen  by  the 
joint  consent  of  the  minister  and  the  pa- 
rishioners if  it  may  be  ;  but  if  they  cannot 
agree  upon  such  a  choice,  then  the  mi- 
nister shall  choose  one  and  the  parishioners 
another,  and  without  such  a  j^oint  or  se- 
veral choice,  none  shall  take  upon  them 
to  be  churchwardens."  It  is  admitted 
upon  the  record  that  the  general  ecclesi- 
astical law,  founded  on  custom,  is  in  ac- 
cordance with  this  canon,  and  it  is  well 
established  by  authority  that  a  vicar  is 
minister  within  the  meaning  of  the  canon, 
for  the  purpose  of  joining  m  the  election 
of  churchwardens.  Now  the  office  of 
vicar  was  first  made  perpetual  by  4 
Henry  4.  c.  12.  No  objection  can  there- 
fore be  made  to  the  application  of  the 
canon  in  the  present  case,  on  the  ground 
that  a  perpetual  curate  is  not  an  imme- 
morial officer.  There  is  no  case  where 
the  minister  was  a  perpetual  curate, 
in  which  the  custom  has  been  upheld; 
but  in  Hubbard  v.  Penrice  (1),  Lee,  C.J., 
expressed  his  opinion  that  a  curate  stood 
in  the  place  of  the  parson  for  the  purpose 
of  nominating  a  churchwarden. 

Merewether,  for  the  defendants. — The 
only  authority  for  the  argument  of  the 
prosecution  is  the  opinion  of  Lee,  C.J., 
which  is  founded  upon  Orove  v.  Elliott  (2}s 
But  upon  reference  to  the  latter  case,  it 
will  be  found  to  contain  not  the  slightest 
authority  for  the  statement  that  a  curate 
may  nominate  a  churchwarden. 

[QuAiN,  J. — In  Blackstane,  vol.  i.  p. 
386,  the  origin  of  vicars  is  explained,  and 
it  appears  to  be  the  opinion  of  the  author 
that  a  vicar  and  a  perpetual  curate 
equally  come  under  the  description  of 
minister.] 

The  question  has  now  to  be  decided  for 
the  first  time. 

Charles  was  not  heard  in  reply. 

(1)  2  Str.  1246. 

(2)  2  Vent.  41. 


CocKBUBN,  C.J. — I  am  of  opinion  that 
that  which  is  admitted  to  be  by  general 
custom  the  ecclesiastioal  law  throughout 
the  realm,  applies  in  a  case  of  this  kind, 
where  there  was  a  monastery,  and  the 
monastery  has  been  dissolved,  alid  a  per- 
petual curate  appointed  as  the  minister  of 
the  parish.  There  must  have  been  in 
the  time  of  the  monastery  some  mode  in 
which  the  ecclesiastical  offices  of  the 
parish,  such  as  that  of  joining  in  the 
appointment  of  churchwardens,  were 
maintained  and  executed,  and  the  ecclesi- 
astical body,  or  the  representatives  of 
that  body,  in  administering  the  spiritual 
concerns  of  the  parish,  must  be  taken,  in 
the  absence  of  any  custom  to  the  contrary, 
to  have  taken  that  |part  which,  according 
to  the  general  law  of  the  land,  would  bo 
applicable  to  the  case.  No  doubt  could 
have  arisen  if  the  monastery  had  ap- 
pointed a  vicar,  as  was  done  in  the  case 
of  most  of  the  monasteries.  Some  of 
them,  however,  on  account  of  poverty  or 
from  some  other  cause,  did  not  appoint 
vicars,  but  sent  one  of  their  own  body  to 
administer  the  ecclesiastical  concerns  of  the 
parish.  I  presume  (there  being  no  evidence 
to  the  contrary)  that  that  person  took 
such  part  in  the  spiritual  administration 
of  the  parish  as  was  required  by  the 
general  law,  and  that  the  ordinary  law 
applied  wherever  the  ecclesiastical  con- 
cerns of  the  parish  recognised  the  exis- 
tence of  churchwardens.  That  being  the 
general  law,  I  conceive  that  whenever  for 
the  old  monastery  there  was  substituted 
the  perpetual  curate,  as  custodian  of  the 
ecclesiastical  concerns  of  the  parish,  that 
this  general  ecclesiastical  law  would  at 
once  attach  to  the  new  state  of  things. 
The  perpetual  curate  is  a  minister  at  all 
events,  and  the  minister  of  tjbe  parish. 
He  performs  exactly  the  same  ftmctions 
as  the  rector,  parson  or  vicar  of  a  parish  * 
would  do,  and  he  is  not  the  representative 
of  a  rector  or  vicar  in  the  sense  that  an 
ordinary  curate  would  be,  but  he  is  the 
man  who  has  the  spiritual  government  of 
the  parish,  and  he  is  the  minister  of  the 
parish.  It  is  quite  unnecessary  to  say 
now  &r  that  would  appear  to  have  been 
the  view  of  Chief  Justice  Lee  in  the 
.  case  of  Hubbard  v.  Penrice  (1).  There 
the  point  really   was,   how  far  the   sti- 
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pendiaTj  of  the  rector  or  yicar  coold  be 
said  to  represent  him  in  such  a  matter  as 
the  election  of  chm*chwardens.  It  is  not 
necessary  to  decide  that  here,  because  we 
are  not  dealing  with  any  person  of  that 
character,  but  with  the  functions  of  the 
minister  of  the  district.  I  think  the 
general  law  obtains  in  the  absence  of  amy 
custom  in  such  a  case.  And  as  here  there 
is  no  custom  contrary  to  that  which  is 
stated  to  be  the  ecclesiastical  custom  of 
the  realm  in  the  89th  Canon,  I  think 
the  right  of  election  and  appointment  of 
churchwardens  was  as  stated  in  the  writ. 
Blackbitbn,  J. — I  am  of  the  same 
opinion.  I  take  it  that  the  law  as  to  the 
effect  of  the  canons  is  accurately  stated 
by  Lord  Hardwicke  in  the  celebrated 
case  of  MidcUeton  y.  Grofts  (3),  and  the 
effect  of  it  is  that  the  canons  ecclesias- 
tical of  1603,  not  haying  been  con- 
firmed by  Parliament,  do  not  propria 
vigare  bind  the  laity,  but  all  such  canons 
ecclesiastical  as  haye  been  receiyed  and 
allowed  by  general  usage  do  bind  the 
laity.  The  canon  requires  that  the 
churchwardens  shall  be  elected  by  the 
minister  and  inhabitants,  if  they  can  agree 
upon  them,  and  when  they  cannot  agree, 
the  minister  shall  appoint  one,  and  the 
parishioners  shall  appoint  another.  That 
is  said  generally,  without  any  reference 
to  custom.  I  belieye  it  is  perfectly  well 
established  that,  in  the  absence  of  a  custom 
to  the  contrary,  this  is  the  general  law. 
The  first  question  is,  has  that  canon  been 
from  early  times  adopted  into  the  English  . 
law  so  as  to  haye  become  part  of  the  ^ 
great  ecclesiastical  system  of  the  country  ? 
I  think  it  is  hardly  disputed  that  it  has 
been  so.  Mr.  Mere  wether  denied  that  the 
perpetual  curate  was  a  minister  within 
that  canon.  I  am  puzzled  to  conceiye 
why  he  should  not  be^  The  word 
"  minister  "  is  general,  and  may  apply  to 
any  person  who  has  the  cure  of  souls  in 
the  district.  The  rector  is  from  time 
immemorial  the  parish  minister,  which 
yicars  are  not,  for  most  of  them  haye 
been  appointed  since  time  immemorial. 
There  is  nothing  in  the  statute  which 
made  yicars  perpetual,  to  say  that  the 
vicar  shall  appoint  a  churchwarden,  yet 

(3)  2  Atk.  653. 


it  is  not  contended  that  he  cannot  ap- 
point one.  If  he  can,  that  can  only  be 
because  he  is  the  person  who  has  the  cure 
of  souls,  because  he  is  the  person  who 
is  the  minister  within  the  meaning  of  the 
ecclesiastical  law,  and  would  prima  facie 
be  the  person  to  nominate  the  church- 
warden. Mr.  Merewether  contends  that 
where  an  abbey  or  other  religious  house 
did  not  appoint  a  minister  either  on  account 
of  poyerty  or  neglect  of  duty,  but  dis- 
charged the  duty  by  sending  a  monk  there, 
he  could  not  appoint  a  churchwarden. 
It  seems  to  me  that  there  would  be  no 
difficulty  in  saying  that  the  monk  sent 
from  time  to  time  to  do  the  ecclesiastical 
duty,  and  to  represent  the  cure  of  soufs 
in  the  parish,  was  the  minister  within  the 
meaning  of  the  canon  and  the  meaning 
of  the  ecclesiastical  law,  and  when  the 
surrendered  monastery  came  into  other 
hands  and  it  was  necessary  to  appoint  a 
curate,  I  can  see  no  reason  why  sach 
curate  should  not  be  the  minister  within 
the  meaning  of  the  canon  and  the  eccle- 
siastical law.  It  is  not  impossible  that  a 
custom  might  arise,  or  that  there  might 
be  eyidence  of  a  constant  usage  during  a 
long  time,  that  the  parishioners  should 
appoint  both  churchwardens,  and  that 
case  is  more  likely  where  the  liying  has 
fallen  into  the  hands  of  an  ecclesiastical 
house  and  consequently  it  has  come  to  a 
perpetual  curacy.  It  is  more  likely, 
perhaps,  that  there  might  be  such  a  custom 
in  such  a  parish,  but  upon  this  record  there 
is  nothing  approaching  any  such  custom. 
The  question  here  is  simply  this,  does  the 
gentleman  now  called  a  yicar  come  within 
the  ecclesiastical  law  so  as  to  be  a  minis- 
ter, so  that  prima  facie  he  is  to  appoint 
the  churchwarden  ?  It  seems  to  me  clear 
that  he  does. 

QuAiN,  J. — I  am  of  the  same  opinion, 
that  in  the  absence  of  special  custom  the 
perpetual  curate  is  the  minister  within 
the  meaning  of  the  canon.  No  case  has 
been  cited  deciding  that  he  is  not,  and 
considering  the  position  he  holds,  that  he  is 
practically  the  mcumbent  of  the  parish,  it 
would  be  a  yery  strange  thing  indeed  if 
he  were  not  the  minister  within  the  mean- 
ing of  the  canon.  There  is  some  Iktie 
evidence,  indeed,  that  he  is  such  a  minister 
in  the  Vestry  Act,  58  Geo.  3.  c.  69,  which 
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assumes  that  the  minister  has  the  right  to 
preside  at  all  vestry  meetings  of  the  parish. 
Therefore  the  minister  is  the  person  to 
preside  at  the  vestry  meeting.  Then  I 
find  that  the  58  Geo.  3.  c.  69.  s.  2,  pro- 
vides  that  in  case  the  vicar  or  perpetual 
curate  is  absent,  then  the  parishioners  are 
to  choose  a  chairman,  evidently  meaning 
that  if  at  any  time  the  perpetual  curate 
were  absent  they  might  do  it,  but  if  he  were 
there  the  minister  would  preside,  and  he 
would  be  a  minister  within  the  meaning  of 
the  clause.  If  that  is  so,  I  do  not  see 
why  the  same  rule  should  not  apply  here, 
and  for  these  reasons  I  agree  with  the 
other  members  of  the  Court,  that  the 
perpetual  curate  is  such  a  minister,  and 
that  he  has  a  right  to  choose  as  stated  in 
the  writ. 

JvdgmentfoT  the  Oroum, 

Attorneys — Brooks  &  Co.,  for  the  Crown ;  Field, 
Bosooe  &  Ca,  for  defendants. 


72.   X 
.11./ 


THE  QUKBN  V,    THE  GUARDIANS 
OF  THE  CHORLTON  UNION. 


1872 

Nov. 

Union  Assessment  Oommiittee  Act^  1862 
(25  ^  26  Vict.  c.  103),  ss.  17,  21— DeposU 
of  Amended  Valuation  List 

The  valuation  list  for  a  parish  under  the 
Union  Assessment  Committee  Acty  1862 
(25  ^  26  Vict.  c.  103),  must,  when  altered 
by  the  committee,  he  deposited  for  inspection 
under  ss.  17  8f  21,  and  if  not  so  deposited, 
it  is  invalid,  together  vnth  any  conbibutum 
order  based  upon  it. 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Rep.  (n.s.)  M.C.  p.  34.] 


1872 
Nov.  13 


.} 


DENNIS   (appellant)  v.  tovbll 
(respondent). 


Harbours,  Docks  and  Piers,  OloMses  Act 
(10  Vict.  c.  27.  s.  74i)— Damage  to  Pier— 
Inevitable  Accident — Liability  of  Owner  of 
Vessel. 

By  the  Harbours,  Docks  and  Piers 
Clauses  Act,  1847  (10  Vict  c.  27),  s.  74, 
"  the  oumer  of  every  vessel  shall  be  answer- 
able to  the  undertaJcers  for  any  damage 
done  by  such  vessel,  or  by  any  person 
employed  about  the  same,  to  the  harbour, 
dock  or  pier;  and  the  mMter,  or  person 
having  the  charge  of  such  vessel,  through 
whose  wilful  act  or  negligence  any  such 
damage  is  done,  shall  also  be  liable  to 
make  good  the  same,  8f^.,  provided  always 
that  nothing  herein  contained  shall  extend 
to  impose  any  liability  for  any  such  damage 
upon  the  owner  of  any  vessel  where  stich 
vessel  shall,  at  the  time  when  such  damage 
is  caused,  be  in  charge  of  a  duly  licensed 
pilot,  whom  such  owner  or  master  is  bound 
by  law  to  employ,  and  put  his  vessel  in 
charge  of** 

A  vessel,  by  inevitable  accident,  struck 
against  a  pier  and  thereby  damaged  it : — 
Held,  t?Mt  the  oumer  of  the  vessel  was  an- 
swerablefor  damages  under  the  section,  the 
proviso  making  an  exertion  where  the 
vessel  is  in  charge  of  a  pHot,  btU  no  ex- 
ception in  case  of  damage  done  by  inevit- 
able accident. 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Rep.  (n.s.)  M.C.  p.  33.] 


END  OF  MICHAELMAS  TERM,  1872. 


Digitized  by 


Google 


CASES  ARGUED  AND  DETERMINED 


DT  THB 


Court  of  SXnttn'si  Bencft 


AMD  IN  THB 


€jct!)eqtter  Cljamber  and  i^ou^e  of  CorDflf 

ON  ERROR  AND  APPEAL  IN  CASES  IN  THE  COURT  OF  QUEEN'S  BENCH. 


\ 


HILARY  TERM,  36  VICTORIA. 


J        17  i    ^^^^*  ^''   FUBBBR  AND  OTHERS. 

Distress  for  Bent — Privihge^^Fumiture 
Depository — Estoppel, 

Goods  warehoused  in  the  ordinary  course 
of  business  at  a  furniture  depository  are 
privileged  from  distress  for  rent. 

The  plaintiff  warelwused  furniture  at  a 
depository  in  London^  and  obtained  a  receipt 
purporting  to  be  signed  on  behalf  of  "  The 
London  Depository  Company ,  Limited.** 
The  business  of  the  depository  had  some 
years  previously  been  carried  on  in 
the  same  premises  by  the  company^  but 
previously  to  the  depoeit  titey  had,  under 
Ihe  powers  of  their  articles  of  assocku 
tion,  assigned  the  good  wiU  of  their  busi- 
ness to  B.,  with  liberty  to  carry  on  the 
business  in  their  name^  and  granted  him  a 
lease  of  the  premises.  At  the  time  of  the 
deposit  the  name  of  the  co^npa/ny  was  painted 
over  the  premises^  and  the  plaintiff  believed 
that  the  business  was  carried  on  by  them, 
and  did  not  know  that  B.  was  their  tenant. 
The  company  having  distrained  the  plain* 
tiff*  s  furniture  for  rent  due  from  B., — ^Held, 

NiwSBai8,42.— ().B. 


first,  that  tlis  furniture  loas  privileged  from 
distress  for  rent ;  secondly y  that  even  if  it 
had  not  been  so  privileged,  the  compaivy 
hamng  caused  the  plaintiff  to  believe  tlwi 
the  business  was  carried  on  by  thetn  could 
not,  in  another  character,  distrain  upon  his 
goods. 

Action  to  recover  500Z.  damages  for 
conversion  of  the  plaintiff's  goods  by  the 
defendants. 

The  defendants  pleaded  "Not  guilty," 
bj  statute  11  Geo.  2.  c.  19.  ss.  19,  21. 

At  the  trial  a  verdict  was  found  for  the 
defendants,  subject  to  the  opinion  of  the 
Court  upon  the  following 

CASE. 

1.  The  plaintiff  on  the  20th  of  Oc- 
tober,  1869,  deposited  the  goods  and 
chattels  in  respect  of  which  tins  action  is 
brought,  consisting  of  various  articles  of 
household  furniture,  at  a  certain  deposi- 
tory for  furniture  situate  at  277,  Gray's 
Inn  Road,  London,  and  at  the  time  of 
the  deposit  received  the  following  re- 
ceipt— 
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"  London  Depository  Company,  Limited, 

**  Gray's  Inn  Koad,  King's  Cross, 
"  October  20th,  1869. 

"Received  from  Mr.  Miles  furniture 
and  goods  as  per  inventory,  No.  134. 
Terms  30«.  per  year.  To  be  warehoused 
subject  to  the  conditions  endorsed  hereon. 

"  For  the  London  Depository  Company, 
Limited.  "  J.  L.  Foster, 

"  No.  134.  "  for  Manager. 

"  Division  C.  R.     Room  42." 

A  copy  of  the  conditions  formed  part 
of  the  Case.  They  provided  that  if  at  any 
time  the  charge  for  warehousing  was  for 
two  years  in  arrear,  the  company  should 
be  at  liberty  to  sell  the  goods  for  the 
payment  of  the  arrears  with  interest. 

2.  Before  the  month  of  May,  1863,  one 
Stuckley  was  the  occupier  of  the  premises 
277,  Gray's  Inn  Road,  and  used  them  as 
a  depository  for  furniture,  under  the  name 
of  the  North  London  Depository. 

3.  In  May,  1863,  a  joint-stock  company 
was  formed  for  the  purpose  of  purchasing 
and  did  afterwards  purchase  Stuckley's 
interest  in  the  premises  277,  Gray's  Inn 
Road,  and  the  goodwill  of  his  business, 
and  the  company  was  incorporated  under 
the  name  of  the  London  General  Deposi- 
tory Company,  Limited.  The  registered 
office  of  the  Company  was  at  277,  Gray's 
Inn  Road,  and  the  name  of  the  company 
was  painted  conspicuously  on  the  pre- 
mises. The  company  carried  on  the 
business  until  July,  1866. 

4.  In  the  year  1865  a  Mr.  Beeston,  who 
had  previously  acted  as  secretary  of  the 
company,  entered  into  negotiations  for  a 
lease  of  the  premises  277,  Gray's  Inn 
Road  from  the  company,  and  a  transfer  of 
their  business,  and  his  proposal  was  sub- 
mitted to  the  shareholders. 

5.  It  was  found  upon  examining  the 
articles  of  association  that  the  company 
had  no  power  to  transfer  the  premises  or 
the  business,  and  in  order  to  get  over  the 
difficulty,  it  was  agreed  among  the  share- 
holders that  the  company  should  be  dis- 
solved, and  a  new  company,  to  be  called 
"The  London  Depository  Company,  Li- 
mited," should  be  formed,  with  articles 
of  association  containing  the  necessary 
powers. 

6.  The  new  company  was  incorporated 
in  July,  1866,  and  tjie  old  company  was 


shortly  afterwards  dissolved.  The  new 
company  carried  on  the  business  until  the 
arrangements  with  Beeston  were  com- 
pleted in  April,  1867.  Their  name  was 
painted  conspicuously  upon  the  premises 
277,  Gray's  Inn  Road,  where  the  name  of 
the  old  company  previously  appeared.  In 
April,  1867,  the  arrangements  with  Bees- 
ton were  carried  out  by  two  deeds,  which 
were  both  dated  the  8th  of  April,  1867. 

7.  By  one  deed  the  company  granted 
an  underlease  of  the  premises  277,  Gray's 
Inn  Road  to  Beeston  for  sixty-one  years, 
wanting  one  day,  to  be  computed  from  the 
29th  of  September,  1863  (the  sixty-one 
years  being  the  residue  of  iiie  company's 
term  in  the  premises),  at  the  yearly  rent 
of  1,120Z.,  payable  quarterly. 

8.  By  the  other  deed  the  company  as- 
signed to  Beeston  all  their  goodwill  in 
the  business,  with  full  power  and  liberty 
to  Beeston  to  carry  on  the  business  in  the 
name  of  the  company ;  and  further  trans- 
ferred to  him  all  their  book  debts  and  all 
their  subsisting  contracts,  and  all  other 
the  property  in  and  about  the  premises, 
and  used  by  them  in  carrying  on  their 
business.  The  deed  contained  a  covenant 
from  Beeston  to  indemnify  the  company 
from  all  claims  and  demands  arising  from 
the  business  being  carried  on  in  the  com- 
pany's name. 

9.  After  the  8th  of  April,  1867,  the 
London  Depository  Company,  Limited, 
ceased  to  carry  on  the  business,  and  the 
same  was  carried  on  for  his  own  benefit 
by  Beeston.  The  company,  however,  had 
their  registered  office  at  277,  Gray's  Inn 
Road,  and  their  name  continued  upon  the 

S remises  down  to  about  the  montji  of 
uly,  1869.  Meetings  of  the  directors 
were  from  time  to  time  held  at  their 
registered  office. 

10.  In  July,  1869,  Beeston  went  into 
partnership  with  a  man  named  Robinson, 
a  coach  builder,  and  that  business  was 
carried  on  upon  part  of  the  premises  277, 
Gray's  Inn  Road.  A  large  number  of 
carriages  was  placed  on  the  premises  for 
sale.  The  busmess  of  a  frimiture  deposi- 
tory continued  to  be  carried  on  as  before. 
When  this  new  partnership  was  formed, 
Beeston  took  down  the  board  on  which 
the  name  of  the  company  had  been 
painted,  and  painted  qu  the  frx)nt  of  the 
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bnilding;  the  name,  ''The  London  Car- 
nage Baxaar." 

11.  Shortly  after,  the  directors  of  the 
company  discovered  that  the  name  of  the 
company  had  been  remove^,  and  being 
afraid  of  incnrring  penalties  if  their  title 
did  not  appear  at  their  registered  office, 
required  Beeston  to  replace  it.  Beeston 
had  the  name  of  the  company  painted  over 
one  of  the  doorways,  where  it  was  clearly 
visible  though  it  was  not  conspicnons. 

12.  When  the  plaintiff  deposited  his 
goods  at  277,  Gray's  Inn  Boad,  in  Octo« 
ber,  1869,  and  obtained  the  receipt  men- 
tioned in  paragraph  1,  he  was  not  aware 
either  that  a  new  company  had  been 
formed  or  that  Beeston  was  their  tenant, 
or  that  the  business  was  being  carried  on 
by  Beeston.  He  believed  that  he  was 
dealing  with  the  company  which  had  been 
formed  in  1863,  with  which  he  had  had 
previous  transactions,  and  his  attention 
was  not  called  t6  the  alteration  in  the 
name  by  the  omission  of  the  word 
"  general."  Foster,  who  signed  the  de- 
posit receipt,  was  a  Servant  of  Beeston^s, 
and  was  not  in  the  emplov  of  the  com- 
pany. The  company  at  tne  time  when 
the  receipt  was  given  had  no  manager. 

13.  The  goods  deposited  by  the  plain- 
tiff were  placed  in  a  separate  room  or 
compartment,  on  which  was  fixed  a  label 
beannff  the  plaintiff's  name,  and  so  re- 
mained until  they  were  removed  and  sold 
by  the  defendant^  under  the  distress  for 
rent  hereinafter  mentioned. 

14.  On  the  7th  of  January,  1870,  the 
sum  of  1,100Z.  for  rent  was  due  from 
Beeston  to  the  company,  and  at  a  meeting 
of  the  directors  of  the  company  held  on 
the  8th  of  February,  1870,  it  was  resolved 
that  a  distress  should  be  levied  upon  the 
goods  on  the  premises  for  the  arrears,  and 
accordingly  a  distress  warrant  was  issued 
signed  by  two  of  the  directors. 

15.  The  warrant  was  placed  in  the 
hands  of  the  defendants,  who  accordingly 
distrained  upon  all  the  goods  on  the  pre- 
mises, and  a^rwards  sold  the  plaintiff's 
goods. 

The  Court  shall  be  at  liberty  to  draw 
any  inferences  or  find  any  facts  which,  in 
the  opinion  of  the  Court,  a  jury  ought  to 
have  drawn  or  found. 

The  question  for  the  opinion  of  the 


Court  is,  whether  the  defendants  are  liable 
in  this  action. 

Joyce^  for  the  plaintiff. — The  defend- 
ants, as  representing  the  London  Deposi- 
tory Company,  had  no  right  to  distrjdn 
the  plaintiff's  goods.  It  is  true  that  when 
these  goods  were  brought  to  the  deposi- 
tory the  company  had  assigned  the  good* 
will  of  their  busmess  to  Beeston,  but  they 
had  authorised  and  required  him  to  carry 
on  the  business  in  their  name,  and  thereby 
induced  the  plaintiff  to  beUeve  that  they 
were  the  occupiers  of  the  warehouse,  and 
that  the  receipt  which  he  took  was  given 
and  signed  by  them.  It  would  be  unrea- 
sonable to  allow  them,  after  they  have 
acted  as  bailees,  to  shew  that  they  were 
in  fact  nothing  but  the  landlords  of  the 
bailee,  and  entitled  to  seize  goods  en- 
trusted to  him.  Secondly,  the  goods 
at  common  law  were  privileged  from 
distress.  The  business  carried  on  at 
a  furniture  depository  is  well  known 
and  recognised,  and  goods  placed  in 
such  a  depository  are  delivered  to  a 
person  exercising  a  public  trade,  to  be 
managed  in  the  way  of  his  trade.  A  re- 
cent case  on  the  subject  is  Swire  v.  Leo/ch 
(1),  where  goods  pledged  with  a  pawn- 
broker were  held  to  be  exempt  from  dis- 
tress, upon  the  ground  that  the  trade  of 
a  pawnbroker  was  a  public  one,  and  that 
the  goods  were  held  by  him  in  the  way  of 
his  trade.  In  Adams  v.  Chaiie  (2),  goods 
sent  to  an  auctioneer  to  be  sold  on  his 
premises  were  also  held  to  be  privileged, 
on  the  ground  that  such  a  pririleffe  was 
necessary  for  the  convenience  and  oenefit 
of  trade. 

Henry  James  and  Francts^  for  the  de- 
fendants.— ^First,  there  is  no  ground  for 
saying  that  the  goods  were  exempt  from 
distress.  A  leading  case  upon  the  exemp- 
tion of  certain  goods  from  distress  is 
Farsons  v.  Qingell  (3),  where  it  was  held 
that  horses  and  carriages  placed  with  a 
livery  and  bait  stable  keeper  might  be 
distrained,  Wilde,  C.J.,  saying,  "The 
question  in  all  these  cases  is,  whether  the 

(1)  18  Com.  B.  Rep.  N.S.  479 ;  s.  c  34  Law  J. 
Rep.  (N.S.)  C.P.  160. 

(2)  1  Cr.  &  M.  380 ;  s.  c.  2  Law  J.  Rop.  (x.s). 
Exch.  105. 

(3)  4  Com.  B.  Rep.  546 ;  8.  c.  16  Lftw  J.  Rep. 
(N.9.)  C.P.  227. 
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goods  are  placed  in  the  bands  of  the  tenant 
merely  with  the  intent  that  they  shall 
remain  npon  the  premises,  or  with  a  view 
of  haying  labour  and  skill  bestowed  npon 
them,  wiuch  is  the  principal  object,  and 
which  is  incidental  r  If  the  goods  are 
sent  to  the  premises  for  the  purpose  of 
being  dealtwith  in  the  way  of  the  party's 
trade,  and  are  to  remain  npon  the  pre- 
mises nntil  that  purpose  is  answered,  and 
no  loneer,  the  case  lalls  within  one  class, 
but  if  they  are  sent  for  the  purpose 
of  remaining  there  merely  at  the  will 
of  the  owner,  there  being  no  work  to 
be  done  upon  them,  it  BbJIs  within  a 
toti^y  distinct  consideration."  In  Swire 
T.  Leach  (1),  the  goods  delivered  to  the 
pawnbroker  were  to  be  dealt  with  in  the 
way  of  his  trade. 

[CocKBUEN,  C.J. — So  here,  they  were  to 
be  dealt  with  by  the  company.] 

If  the  Court  are  against  the  defendants 
on  this  point  it  is  unnecessary  to  discuss 
the  second. 

CocKBUBN,  C.J. — I  think  that  our  judg- 
ment must  be  for  the  defendants,  as  the 
case  is  clearly  within  theprindple  adopted 
in  Stoire  y.  Leach  (1).  Tne  premises  used 
as  a  depository  acquired  an  additional 
value  from  boing  used  as  a  storehouse  for 
furniture  and  other  property,  and  we  must 
assume  that  people  would  not  deposit 
their  goods  there  unless  they  belieyed  that 
they  were  exempt  from  distress.  The 
business  is  one  which  necessarily  inyolves 
the  deposit  of  goods,  and  it  would  be 
£b^1  to  such  a  business  to  suppose  that 
such  goods  were  liable  to  a  distress.  The 
case  of  Bwire  v.  Leojch  (1),  which  is  later 
than  that  of  Parsons  t.  OingeU  (3)  in  the 
same  Courts  is  ample  authority  for  the 
exemption  in  this  case.  But  I  am  also  of 
opinion  that  the  company,  after  holding 
themaelyes  out  as  proprietors  of  the  busi- 
ness, are  estopped  with  regard  to  the 
plaintiff  from  exercising  the  rights  of 
strangers. 

Mellob,  J. — I  am  of  the  same  opinion. 
The  true  principle  is  that  where  goods  aro 
deliyered  to  a  man  carrying  on  a  public 
trade,  to  be  managed  in  the  way  of  his 
trade,  they  are  privileged.  I  think  the 
present  case  is  distinemshable  from  that 
of  the  livery  stable  keeper  in  Parsons  v. 


OingeU  (8),  because  there  it  appeared  that 
the  horses  and  carriages  were  only  placed 
there  for  a  casual  purpose,  and  might  be 
removed  at  any  time.  With  regurd  to 
cases  like  those  of  a^^isters  of  cattle,  it 
may  be  that  in  rural  districts  where  there 
is  nothing  to  distinguish  the  cattle  from 
those  of  the  occupier,  there  may  be  no 
privilege;  but  I  should  be  disposed  to 
think  Sa&t  it  might  apply  in  the  case  of 
fields  near  a  largre  town,  which  are  noto- 
riously let  out  for  grazing  purposes. 

Abghibald,  J. — ^1  am  of  the  same  opi- 
nion. I  think  ihat  the  true  principle  is 
that  unless  the  exemption  prevailed  in 
the  present  case  the  ianAe  of  a  furniture 
warehouseman  could  not  be  carried 
on.  The  same  principle  has  been  ap- 
plied to  goods  delivered  to  an  auc- 
^oneer.  The  power  of  seizing  one  man's 
goods  to  pay  another  man's  debt  should 
not  be  carried  further,  unless  the  case  is 
perfectly  clear,  and  I  think  we  may  give 
effect  to  the  case  of  Stoire  v.  Leach  (1) 
without  pausing  to  consider  the  distinc- 
tion between  this  case  and  that  of  Parsons 
V.  OingeU  (3). 

Judgment  for  the  jplaintiff. 


Attorneys — J.  Jones,  f©p  plaintiff;  Monckton  &  Co., 
for  defendants. 


.} 


NOLAK  V.  COPEMAN. 


1873. 

Jan.  20. 

Costs,  Taxation  of — Arhitraiion  —  ^c- 
countant  appointed  by  Arbitrator — Witness 
qualifying  himself 

On  the  reference  of  a  cause  involving  an 
enquiry  into  a  mass  of  accounts,  a$h  order 
was  fTtocfe  by  a  judge,  on  the  application  of 
the  plaintiff,  thai  an  accountant,  to  be 
named  by  the  arbitrator,  should  inspect  the 
defendants  books  and  take  copies  or  extracts 
from  them  relating  to  the  matters  in  question 
in  them,  Tliis  teas  done,  and  the  charges 
of  tlie  accountant  were  paid  by  the  'plaintiff. 
The  result  of  the  investigation  and  the 
report  of  the  accountant  to  the  arbitrator 
iva^s  that  much  expense  in  the  enquiry  was 
saved ; — Held,  that  the  plaintiff,  in  whose 


Digitized  by 


Google 


Vol.42.] 


HILART  TBKM,  1873. 


45 


fonowr  ike  award  was  made,  woe  not  en* 
iUUd  to  ha/ve  the  costs  of  the  accountant 
taxed  against  the  defendant. 

Bale  calling  npon  the  defendant  to  shew 
caiue  why  one  of  the  Masters  of  this 
Court  should  not  be  at  liberty  to  reyiew 
his  taxation  of  costs. 

The  action  was  brought  to  recoTor  the 
difference  between  the  actual  proceeds  of 
sales  of  butter  consigned  by  uie  plaintiff 
from  TnJee,  in  Ireland,  to  defendant  for 
sale  on  commission  in  Manchester,  Liver- 
pool and  London,  and  ^e  amounts  at 
which  such  sales  were  returned,  as  sold, 
in  the  accounts  rendered  by  the  defendant 
to  the  plaintiff.  The  transactions  were 
Tery  numerous,  and  extended  over  a 
period  of  six  years.  The  defendant 
pleaded  to  the  action,  and  then  took  out 
asommons  to  refer  the  cause  pursuant 
to  the  Common  Law  Procedure  Act,  1854 
(17  &  18  Vict.  c.  125),  and  ultimately  it 
was  agreed  that  the  cause  should  be  re- 
ferred to  an  accountant.  The  plaintiff 
had  applied  for  an  order  to  inspect  on  his 
behalf  by  an  accountant,  and  talce  extracts 
from  the  defendant's  books  of  account. 
The  defendant  opposed  such  inspection, 
but  Hannen,  J.,  made  an  order  that  an 
accountant  to  be  named  by  the  arbitra- 
tor should  inspect  the  defendant's  books, 
and  take  copies  or  extracts  from  them, 
relating  to  the  matters  in  question  in 
the  cause.  The  order  was  silent  as  to 
costs.  Under  the  powers  so  conferred, 
the  arbitrator  appointed  an  accountant 
who  looked  into  the  books,  and  made 
a  report  thereon.  The  arbitrator  made 
an  affidavit^  in  which  he  swore  that 
the  professional  services  of  the  accoun- 
tant *'  in  the  examination  of  the  defend- 
ant's books  and  accounts,  and  his  reports 
thereon,  and  in  the  assistance  rendered 
by  him  at  ^e  hearing  before  me,  most 
materially  abridged  the  time  of  enquiry, 
and  saved  very  considerable  expense  much 
b^ond  the  amount  of  -his  account,  and 
which  might  otherwise  have  necessarily 
been  incurred  on  the  reference  to  me." 
The  arbitrator  made  his  award  in  favour  of 
the  plaintiff  for  297Z.  9^?.  7d.,  with  the 
costs  of  the  reference  and  award.  The 
charges  made  by  the  accountant  were 
paid  by  the  plaintiff,  but  were  disallowed 


by  Master  Manley  Smith  on  taxation  of 
costs. 

Waddy  shewed  cause  against  the  rule. 
— The  Master  was  right.  This  is  the 
ordinary  case  of  a  witness  who  incurs 
expense  to  qualify  himself  to  be  a  witness. 
Such  expenses  are  not  allowed  on  taxa- 
tion.    [He  was  then  stopped.] 

Ambrose  in  support  of  the  rule. — The 
distinction  between  such  expenses  and 
the  expenses  incurred  in  putting  things 
in  a  proper  form  for  the  purpose  of  being 
presented  to  a  jury,  is  pointed  out  in  the 
Buke  of  Beaufort  v.  Lord  Ashbumham  (1). 
In  that  case  the  Master  had  allowed  682. 
Be.  5c2.  for  searches  for  and  translations 
of  ancient  documents  in  the  Record 
office  and  elsewhere  by  Mr.  Hewlett,  the 
antiquarian.  Erie,  C.J.,  said,  in  the 
course  of  the  argument,  **  The  searches, 
1  am  informed,  were  not  made  for  the 
purpose  of  ascertaining  whether  such 
evidence  existed.  But  the  documents 
were  known  to  exist,  and  the  services  of 
the  expert  were  required  to  trace  them 
out  and  put  them  in  a  form  to  be  pre- 
sented before  a  jury."  Master  Gbition 
informed  the  Court  that  similar  charges 
had  been  allowed  in  the  Exchequer.  And 
in  delivering  the  considered  iudgment  of 
the  Court,  Erie,  C.  J.,  said,  "  The  next  com- 
plaint was  that  a  sum  of  68Z.  Ss,  5d,  has 
been  allowed  for  the  expense  of  searches 
for  and  translations  pf  ancient  records  and 
documents  in  the  Record-office  and  else- 
where by  Mr.  Hewlett.  This,  it  is  said, 
was  searching  forevidence  of  the  plaintiff's 
case,  and  ooght  not  to  be  allowed  against 
the  defendant  upon  a  taxation  of  costs  as 
between  party  and  party.  K  this  had 
been,  as  suggested,  a  charge  for  searches 
made  to  discover  evidence  to  support  the 
plaintiff's  case,  it  would  not  have  been 
allowed;  but  it  appears  that  the  docu- 
ments in  question  were  records  relating 
to  the  manor,  the  existence  of  which  was 
well  known,  and  which  were  necessary 
and  pertinent  to  the  issue  to  be  tried.  It 
was,  therefore,  an  expense  that  was  ne- 
cessarily and  properly  incurred,  and  the 
Master  was  right  in  allowing  it."  In 
the  present  case  the  arbitrator  himself 


(1)  13  Com.  B.  Rep.  N.8.  698;  «.  c. 
Rep.  (N.S.)  C.P.  97. 
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was  an  accountant  and  might  have  in- 
vestigated the  books  and  accounts  for 
himself  and  charged  accordingly.  See 
also  Daniel  v.  Wilkin  (2).  It  is  clear  that 
the  employment  of  the  accountant  re- 
sulted in  the  sayine  of  much  expense,  and 
on  that  ground  toe  costs  ought  to  be 
allowed.  In  Hawkins  v.  Eighy  (3)  a  rule 
was  made  absolute  to  review  a  taxation 
under  somewhat  similar  circumstances. 

[Blackburn,  J. — In  that  case  the  arbi- 
trator exercised  the  power  given  him  by 
the  order  of  reference  to  employ  an  ac- 
countant, and  afterwards,  when  on  the 
Bench,  said  that  the  costs  were  properly 
incurred.] 

If  the  order  had  been  an  ordinary 
order  for  inspection,  the  costs  of  the 
inspection  would  be  in  the  discretion  of 
Judgre  making  the  order — 8mUh  v.  Tlie 
Great  Western  BoAlway  Company  (4). 

[Blagkbubn,  J. — That  case  approaches 
the  present  case.  It  might  have  been 
better  if  the  order  of  Hannen,  J.,  had 
decided  the  question  of  costs,  but  it  is 
silent  upon  that  subject.  Mellob,  J. — 
The  investigation  here  was  for  the  benefit 
of  the  plaintiff,  not  of  the  defendant.] 

But  the  result  is  to  put  the  case  m  a 
proper  form  for  the  decision  of  the  arbi- 
trator, and  so  the  case  &Us  within  the 
principle  of  The  Duke  of  Beaufort  v.  Lord 
Ashbwmka/fn  (1). 

[Blackbubk,  J. — It  is  difficult  to  dis- 
tinguish May  V.  Selby  (5),  where  the 
charges  and  expenses  of  witnesses  em- 
ployed in  surveying  goods  in  order  to 
qualify  them  to  give  evidence  at  the 
trial  were  not  allowed.] 

No  doubt  if  what  was  done  by  the  ac- 
countant can  be  said  to  be  done  merely 
for  the  purpose  of  quidifying  himself  to 
give  evidence,  that  case  is  against  the 
view  presented  on  behalf  of  the  plaintiff. 

He  also  referred  to  2  Lush*s  Practice. 
896. 

(2)  8  Exch.  Rep.  166 ;  8.  c  22  Law  J.  Rep. 
(!c.8.)  Exch.  73. 

(8)  8  Com.  B.  Rpp.  N.a  271 ;  s.  c  29  Law  J. 
Rep.  (n.8.)  C.P.  228. 

(4)  6  E.  &  B.  406 ;  8.  c.  26  Law  J.  Rep.  (k.s.) 
Q.B.  279. 

(6)  4  Man.  &  G.  142 ;  8.  c.  1 1  Law  Rw).  (k.s.) 
C.P.  223. 


CocKBTTBK,  C.J. — ^I  think  that  this  rule 
must  be  discharged.  If  this  were  the 
case  of  an  ordinary  order  for  an  inspection 
of  documents,  the  costs  of  inspection 
would  not  be  allowed  unless  provided  for 
in  the  order,  and  the  present  case  does 
not  differ  from  the  ordinary  case  except 
in  one  matter,  which  is  immaterial  to 
the  question,  whether  or  not  the  costs 
should  be  allowed.  It  seems  that  an  ap- 
plication was  made  for  inspection  of  the 
defendant's  books ;  that  was  objected  to, 
and  a  compromise  was  effected,  the  de- 
fendant agreeing  that  an  investigation 
might  be  made;  but  in  order  to  secure 
thf^  his  books  should  not  be  examined 
by  the  plaintiff,  the  investigation  was  to 
be  made  by  an  accountant  to  be  appointed 
by  the  arbitrator.  That  does  not  constitute 
such  a  different  state  of  things  as  would 
prevent  the  ordinary  rule  from  prevailing. 
The  pjlaintiff  wsta  the  advantage  of  the 
investigation,  but  the  costs  do  not  &11 
upon  the  defendant.  The  Master  was 
right,  and  the  rule  must  be  discharged. 

Blackburn,  J. — I  am  of  the  same 
opinion.  I  do  not  say  that  it  would  not 
have  been  more  satisfactory  if  it  had  been 
provided  for  in  the  order  that  the  plain- 
tiff, if  he  succeeded,  should  have  these 
costs,  but  that  has  not  been  done,  and  it 
comes  to  this:  that  an  accountant^  ap- 
pointed by  the  arbitrator,  was  employed 
by  the  plaintiff  to  investigate  the  state 
of  the  accounts.  Having  been  employed, 
he  was  paid  by  the  plaintiff  for  his  work. 
That  is  a  mat^r  which  comes  within  the 
^neral  rule,  that  the  expenses  incurred 
m  qualifying  a  witness  to  give  evidence 
shall  not  be  allowed  upon  a  taxation  of 
costs.  Mr.  Ambrose  is  not  able  to  cite  a 
single  case  which  is  at  all  in  his  £BkVour  ex- 
cept The  Duke  of  Beaufort  v.  Lord  Ash- 
humham  (1).  I  have  some  difficulty  in 
making  that  case  out»  and  the  circum- 
stances were  different  from  those  of  the 
present  case. 

Mbllob,  J.,  and  Lush,  J.,  concurred. 
Bule  discharged  without  costs, 

Attornm— E.  WorthingtoD,  affent  for  Sale  &  Co.. 
Manche&ter,  for  plaintiff;  James  Crowdy,  for 
defendant 


Digitized  by 


Google 


Vol.  42.] 

1878.    1 
Feb.  5.  / 


HILART  TERM,  1873. 


47 


MORAN  V.  PITT. 


Trover — Hone  —  Sale  of  Properly  in 
Marhei  overt— 2  ^  3  PA.  ^  If.  c.  7 ;  31 
Eliz.  6.  12. 

The  defendants  mare,  which  he  had 
fumed  out  in  a  public  park,  wasfotmd  out 
of  ihe  park,  and  toaa  sold  at  public  auction 
hy  the  ^^  pinner y  After  an  intermediate 
tile  she  was  sold  tn  market  overt  to  the 
plaintiff,  and  was  subsequently  taken  pos* 
session  of  by  the  defendant.  There  was  no 
proof  that  the  formalities  which  the  stat. 
31  EUz.  c.  12  requires  upon  the  sale  of 
horses  at  fairs  and  markets  had  been  oh- 
terved : — ^Held,  that  in  the  ahsence  of  such 
proof  ihe  Court  would  not  infer  that  such 
formalities  had  been  observed,  and  that  the 
plaintiff  could  not  maintain  an  action  for 
the  mare  against  the  defendant,  the  true 
owner. 

Trover  for  a  mare. 

Pleas,  first  not  goiltj.  Second,  that  the 
mare  was  not  the  mare  of  the  plaintiff,  as 
all^ped. 

At  the  trial  which  tookplace  before  Qoain, 
J.,'at  Hie  Shropshire  Summer  Assizes,  1872, 
it  appeared  that  the  defendant  had  turned 
oat  a  mare  in  the  park  at  Sutton  Coldfield, 
in  the  earlj  part  of  the  year  1870.  It 
did  not  appear  whether  the  mare  strayed 
or  was  stolen  from  the  park  but  she  was 
missing  in  April,  and  on  the  8th  of  No- 
vember in  the  same  year  some  boys 
brought  her  to  the  "  pinner  "  of  the  park, 
who  not  being  able  to  find  an  owner  for 
her,  had  her  sold  by  auction  in  the  public 
market  for  the  sum  of  2Z.  15s.  to  Mr. 
Barlow,  who  sold  her  again  to  a  Mr. 
Groves.  On  the  13th  of  June,  1872,  the 
plaintiff  bought  her  in  Birmingham  market 
for  12L  After  he  had  so  bought  her,  the 
defendant  claimed  her  as  the  mare  which 
he  had  turned  out  in  the  park,  and  took 
her  into  his  own  possession.  This  action 
was  then  brought  It  was  contended,  on 
behalf  of  the  pkintiff,  that  he  was  entitled 
to  recover,  inasmuch  as  he  had  bought 
the  mare  in  market  overt.  The  learned 
Judge  directed  the  jury  to  find  a  verdict 
for  the  plaintiff,  giving  leave  to  the 
defendant  to  move  to  enter  a  verdict  or 


nonsuit  if  the  Court  should  be  of  opinion 
that  the  fact  that  the  mare  was  in  Sutton 
Park,  before  the*  boys  brought  her  to  the 
"  pinner,'*  and  was  missed  m  April,  was 
some  evidence  that  she  was  stolen,  and 
that  such  evidence  had  not  been  displaced 
by  the  evidence  for  the  plaintiff,  in  case 
the  onustof  her  not  being  stolen  rests  on 
him,  and  that  neither  of  the  sales  con- 
ferred a  title  on  the  plaintiff  as  against 
the  defendant  the  true  owner,  or  that 
proof  of  the  compliance  with  the  statute 
2  &  3  Ph.  &  M.  c.  7  lay  wholly  on  the 
plaintiff.  A  rule  nisi  in  accordance  with 
the  above,  leave  having  been  obtained, 
cause  was  now  shewn  against  the  rule  by 

/.  J.  Powell  and  Ga/e«.— The  plaintiff 
is  entitled  to  retain  his  verdict.  He 
bought  the  mare  in  market  overt.  The 
stat.  2  &  3  Ph.  &  M.  c.  7,  does  not  affect 
the  sale  of  anv  but  stolen  horses,  and 
there  is  no  evidence  that  the  mare  was 
stolen.  It  appears,  no  doubt^  that  she 
was  found  out  of  the  park,  but  that  does 
not  shew  that  she  was  stolen. 

[Blickbubn,  J. — ^When  the  rule  was 
moved  for,  it  was  said  that  although  the 
stat.  2  A  3  Ph.  &  M.  applied  to  stolen 
horses,  the  stat.  31  Eliz.  c.  12  was  more 
general,  and  applied  to  the  sale  of  all 
houses  sold  in  fairs  or  markets.  Quain, 
J.— In  a  note  to  2  A  3  Ph.  &  M.  c.  7.  Chit. 
Stat.  702,  it  is  stated,  "  These  statutes 
extend  to  horses  wrongfully  taken, 
though  not  stolen,"  and  the  following  au- 
thorities are  cited — 2  Inst.  717 ;  Barker  v. 
Beading  (1),  Com.  Dig.  Market,  E.] 

Next  the  Court  is  to  be  at  libertv  to 
draw  inferences  of  fiact,  and  it  will  draw 
the  inference  that  the  sale  was  properly 
conducted  according  to  the  mode  pointed 
out  by  the  statutes.  And,  even  if  that 
inference  be  not  drawn,  the  defendant  is 
bound  to  pcove  that  the  formalities  re- 
quired were  not  observed,  so  as  to  entitle 
himself  to  retain  the  mare  against  the 
plaintiff  who  has  the  possession.  It 
should  be  remembered  that  the  sale  to 
the  plaintiff  is  not  the  only  one  which 
has  taken  place  since  the  mare  was  put 
into  the  park.    No  case  can  be  found 

(1)  Jon.  W.  163;  s.c  FkOm.  485;  2  Ch.  Com. 
L.  151. 
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in  which  it  has  been  decided  that  such  a 
sale  is  void  absolutely.  See  North  v. 
Jackson  (2). 

[BuLCKBURN,  J. — The  expression  in  the 
31  Eliz.  c.  12,  "  shall  be  void/*  means 
that  the  sale  may  be  avoided  if  the  re- 
quired formalities  are  not  observed.  The 
words  apply  to  sellers  rather  than  to 
buyers.] 

Bosa/iiquet  in  support  of  the  rule  was 
not  heard. 

Blackburn,  J. — The  onm  of  shewing 
that  the  formalities  required  by  the  31 
Eliz.  c.  12.  8.  2  have  been  observed  at  the 
sale  of  this  mare  lies  upon  the  plaintiff.  I 
shall  not  draw  the  inference  that  those 
formalities  have  been  observed ;  it  would 
be  most  unusual,  if  the  fact  were  so,  and 
the  effect  of  the  statute  is  that  unless 
those  formalities  have  been  observed,  the 
sale  confers  no  more  title  on  the  plaintiff 
against  the  defendant  the  true  owner  than 
if  the  sale  had  taken  place  out  of  market 
overt. 

Mellob,  J.,  and  Quain,  J.,  concurred. 

Bvle  dbsoluie. 


Attorneys— Deore  &  Browne,  for  plaintiff;   Neal 
&  Philpot,  for  defendant. 


(In  the  Second  Divmon  of  the  Court,) 

1873     1 
Jan  30  f        J<^NK8  V.  Williams  (1). 

Costs — New  Trial;  Costa  to  ahide  the 
Event. 

By  a  nde  for  a  new  tnal  tlie  costs  %cere 
to  abide  the  event.  On  the  first  trial  the 
plaintiff  had  obtained  a  vei'dict  for  QQl. 
odd;  <w  to  hh  there  was  no  dispute^  and 
the  defendant  had  leave  to  move  for  a  new 
trial,  on  the  ground  that  the  verdict  was 
against  the  weight  of  eoid&iice  and    the 

(2)  2Fo8t.  &F.  119. 

(1)  Coram  Blackburn,  J.,  and  Archibald,  J. 


damages  excessive,  unless  the  plaintiff  toould 
consent  to  reduce  the  damages  to  61.  The 
defendant  obtained  a  mile  nisi  for  a  new  trial 
on  sv4:h  grounds,  which  tvas  subsequently 
made  absolute,  the  costs  to  ahide  the  event, 
a'nd  afterwards,  and  before  the  second  trial, 
the  defendant  paid  into  Court  61.  2s.  lOd. 
under  an  order  by  consent.  At  the  second 
trial  the  defendant  had  a  verdict : — Held, 
that  tlie  plaintiff  was  not  entitled  to  the 
costs  of  the  first  trial,  and  that  the  "  ev&iit " 
referred  to  in  the  rule  meant  the  dispute  as 
to  the  balance  between  the  66Z.  195.  hd.  and 
the  61. 

This  was  a  rule  calling  upon  the  defen- 
dant to  shew  cause  why  one  of  the  Masters 
of  this  Court  should  not  be  at  liberty  to 
review  his  taxation  of  costs  herein  by 
^ving  the  plaintiff  his  costs  down  to  and 
including  payment  into  Court. 

The  action  was  brought  to  recover 
611.  19s.  6d.  for  work  done,  and  61.  for 
money  lent. 

On  the  11th  of  July,  1871,  the  action 
was  tried  at  the  Hampshire  Assizes,  and 
the  plaintiff  recovered  a  verdict  for 
661.  19s.  6d.  The  defendant  had  leave 
to  move  for  a  new  trial,  unless  the  plain- 
tiff consented  to  the  damages  being  re* 
duced  to  61.,  on  the  ground  that  the 
verdict  was  against  the  weight  of  evi- 
dence, and  the  damages  excessive.  A 
rule  niiti  for  a  new  trial  was  obtained,  and 
made  absolute  on  the  1st  of  May,  1872 ; 
the  costs  to  abide  the  event.  The  venue 
was  changed  to  Middlesex.  The  cause 
was  sot  down  for  trial  for  the  Middlesex 
sittings,  on  the  24th  of  May.  On  ike 
16th  of  May  the  defendant  obtained  an 
order  by  consent  to  amend  his  pleas  by 
adding  a  plea  of  payment  into  Court  of 
61.  2s.  10a.,  the  costs  of,  and  incidental  to, 
the  amendment,  and  of  that  application 
to  be  the  plaintiff's  in  any  event  The 
second  trial  took  place  on  the  28th  of 
May,  and  the  jury  being  of  opinion  that 
the  51.  2s.  lOd.  was  the  amount  for  which 
the  defendant  was  liable,  a  verdict  was 
entered  for  the  defendant.  The  Master 
gave  the  defendant  an  allocatur  for  his 
costs  of  the  second  trial. 

Maclntyre  shewed  cause. — The  plaintiff 
is  not  entitled  to  the  costs  of  tne  first 
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trial  The  costs  were,  by  the  rule  for 
the  new  trial,  ordered  to  abide  the  event ; 
that  means  the  substantial  recovery  in  the 
action.  It  cannot  be  said  that  if  a  plain- 
tiff in  an  action  for  libel  were  to  recover 
a  verdict  with  substantial  damages,  and 
a  new  trial  were  ordered  with  a  like  order 
as  to  costs,  and  at  the  second  trial  he 
obtained  a  verdict  for  a  farthing,  and  no 
certificate  was  made  by  the  Judge,  or  if  he 
got  the  verdict  on  a  by-point  of  law, — that 
the  event  was  in  his  fovour,  so  as  to 
entitle  him  to  the  costs. 

[Blackburn,  J. — In  Dawson  v.  Harrison 
(2)  the  plaintiff  recovered  on  the  first 
trial  under  a  special  count  for  wrongful 
dismissal,  no  claim  being  made  on  the 
common  counts ;  then  upon  a  new  trial,  the 
defendant  succeeded  on  the  special  count, 
*  but  the  plaintiff  obtained  a  verdict  for  a 
small  sum  on  the  common  counts  in  re- 
spect of  a  slight  under-payment  for  his 
services,  and  it  was  held  that  the  "  event  *' 
was  the  event  of  the  dispute  before  the 
CJourt,  when  the  rule  for  the  new  trial 
was  made,  and  as  at  that  time  there  was 
no  dispute  as  to  the  common  count,  the 
event  was  deemed  to  be  in  favour  of  the 
defendant.] 

Here  the  verdict  on  the  second  trial, 
even  taken  together  with  the  payment 
into  Court,  is  a  practical  reversal  of  the 
verdict  in  the  first.  He  failed  to  re- 
cover on  that  claim  on  which  the  new 
trial  was  granted.  The  event  shews  that 
the  plaintiff  improperly  recovered  the 
amount  of  the  verdict  on  the  first  trial, 
and  if  he  had  then  recovered  the  amount 
paid  into  Court  he  would  not  have  got 
his  costs. 

G.  Bowen,  in  support  of  the  rule. — It 
must  be  admitted  that  the  real  question 
between  the  parties  was  as  to  the  differ- 
ence between  the  amount  paid  into  Court 
and  the  amount  of  the  verdict  on  the 
first  trial,  but  the  evei^t  means  the  event 
of  the  cause — Meule  v.  Ooddard  (3). 

[Blackbubn,  J.  —  That  case  neither 
helps  nor  hinders  you.  I  take  it  that  on 
the  argument  for  the  new  trial  the  Court 

(2)  31  Law  J.  Rep.  (n.s.)  CJP.  168 ;  n.  e.  Sub 
noM,  Dawson  v.  Harris,  1 1  Com.  B.  Rep.  N.S.  801, 

(3)  6  B.  &  Aid.  766. 
Kbw  Sbbiis,  4*2.— Q.B. 


thought  that  as  to  617.  odd  the  ver- 
dict was  against  the  evidence  ;  but  as  to 
the  61,  2s.  lOJ.,  it  did  not  appear  to  be 
so,  and  then  the  result  of  the  second  trial 
seems  to  be  that  the  61Z.  odd  was  not 
recoverable.] 

Suppose  that  a  verdict  had  been  ob- 
tained for  1,000Z.,  and  on  the  argument 
for  a  new  trial  the  Court  thought  the 
verdict  proper  as  to  800^.,  and  oi^ered  a 
new  trial  with  a  similar  provision  for 
costs,  and  at  the  second  trial  the  plaintiff 
recovered  805Z.,  would  he  not  be  entitled 
to  the  costs  ? 

[Blackbuen,  J. — I  should  say  not ;  the 
contest  is  as  to  the  2002.] 

Dawson  v.  Harrison  (2)  is  distinguish- 
able on  this  point :  In  that  case  the 
ultimate  event  on  which  the  cause  was 
determined  was  not  in  contemplation  of 
the  parties  until  the  second  trial;  bui^ 
here  the  amount  subsequently  paid  into 
Court  was  claimed  from  the  commence- 
ment of  the  suit  until  paid  into  Court. 

Blickbukn,  J. — I  think  this  rule  must 
be  discharged.  It  was  made  part  of  the 
-rule  for  the  new  trial  that  the  costs  should 
abide  the  event ;  that  means  the  event  of 
the  same  dispute  as  existed  at  the  time 
of  the  original  trial  and  the  argument 
on  the  rule;  but  if  the  event  turns 
upon  what  is  not  the  same  dispute,  the 
costs  of  the  first  trial  are  thrown  away. 
Then  what  was  the  event  here  P  The 
intention  and  meaning  of  the  Court  is 
that  when  a  verdict  is  complained  of  as 
against  the  weight  of  evidence,  and  the 
Ck>urt  is  satisfied  that  on  some  ground  it 
is  so,  and  grant  a  new  trial,  the  costs  to 
abide  the  event,  then  the  event  is  the 
event  of  that  ground  on  which  the  Court 
disturbed  the  first  verdict.  Then  if  this 
Court  was  satisfied  that  the  verdict  was 
wrong  in  respect  of  611,  odd,  but  it  turned 
out  that  it  was  right,  then  on  the  second 
trial,  having  established  his  right,  the 
plaintiff  ought  to  have  had  the  costs  of 
both  trials ;  but  if,  instead  of  that,  he 
recovers  on  the  second  trial  a  sum  not 
the  subject  of  the  decision  of  the  Court 
he  ought  not  on  that  account  to  recover 
such  costs.  In  Dawson  v.  Harrison  (2) 
that  is  put  forward  as  the  very  ground 
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the  decision.  In  the  report  of  that  case 
in  the  Common  Betich  Reports,  Erie,  C.J., 
is  reported  to  have  added  words  which 
are  not  to  be  foon^  in  the  report  of  the 
same  case  in  the  Law  Journal  Reports, 
and  which,  if  nsod,  certainly  seem  to  be 
unnecessary  and  inconsistent  with  the 
ground  of  the  decision.  And  I  prefer 
reading  his  judgment  as  confined  to  the 
ground 'of  the  decision.  Then  if  there 
ought  not  to  have  been  a  rule  for  a  new 
trial,  the  plaintiff  ought  to  recover  the 
costa  of  both  trials ;  but  if  the  Court  was 
right  in  granting  a  new  trial,  then  he 
ought  not.  Mr.  Bowen  argues  that 
upon  this  view  the  Masters  cannot  tell 
what  is  the  event,  inasmuch  as  they 
would  probably  have  no  knowledge  of 
the  ground  upon  which  the  new  trial  was 
granted ;  but  I  think  in  such  a  case  they 
must  ascertain  the  ground  upon  which  the 
Court  granted  a  new  trial.  If  the 
Masters  should  make  a  mistake,  the 
Court  can  bo  applied  to,  as  it  is  from 
time  to  time,  to  control  the  exercise 
of  the  Master's  discretion.  Take  a  case 
of  a  verdict  for  the  plaintiff  in  an  action 
of  negligence  for  1,000Z.  damages,  and 
the  Court  ordered  a  new  trial  on  the 
ground  that  the  plaintiff  ought  not  to 
recover,  there  the  event  would  be  a  ver- 
dict establishing  or  negativing  the  negli- 
gence; then  if,  at  the  second  trial,  the 
plaintiff  had  a  verdict  for  60Z.,  then  the 
verdict  being  the  same  as  to  the  negli- 
gence, that  would  be  the  same  event,  and 
the  difference  in  amount,  in  that  case, 
would  not  affect  the  event.  A  difference 
in  amount  could  be  provided  for  in  the 
rule  for  the  new  trial,  otherwise  the  Com- 
mon Law  Procedure  Act,  1852,  and  rules 
made  under  it  step  in.  I  think,  therefore, 
the  event  in  the  role  for  the  new  trial 
meant  that  event  upon  which  the  new 
trial  was  granted,  which  was  in  this  case 
the  sum  of  612.  odd,  being  the  difference 
between  the  amount  of  the  verdict  on  the 
first  trial  and  the  amount  subsequently 
paid  into  Court.  Dawson  v.  Harrison  (2) 
appears  to  me  to  be  directly  in  point. 

Abohibald,  J. — I  am  of  the  same 
opinion.  The  rule  for  the  new  trial  was 
granted  on  the  ground  tlmt  the  veixlict 


was  against  the  weight  of  the  evidence  ; 
and  the  question  was  as  to  the  sum  of 
61 L  odd.  The  event  as  to  that  amount 
was  in  favour  of  the  defendant.  I  think, 
therefore,  the  Taxing  Master  was  right. 

Etde  discharged, 

Attoraeys— Richd.  Jones,  for   plaintiff;    T.  H. 
WilliamB,  for  defenoant. 


[IN  THE  EXCHEQUER  CHAMBER.] 
{Error  from  the  Court  of  Queen's  Bench,) 
^n^Q      Tthb  gas  light  and  cokb  oom- 
Feb    1     \      ^^^^  ^'  ^^^  VKSTRT  op  ST. 

'   *  L   GEORGE,  HANOYEB  SQUARE. 

Metropolis  Oas  Act,  1860  (23  <&•  24  Vict. 
c.  125),  s.  25 — Oa^s  lAght  and  Coke  Com* 
pany's  Act,  1868  (31  ^  32  Vict,  c,  cvi,), 
S8,  8,  104, 110— C%  Ckis  Act,  1868,  31  ^ 
32  Vict,  c.  cxxv, — Qu^alUy  of  Oas, 

'  By  the  Metropolis  Oas  Act,  1860  (23  ^ 
24  Vict,  c,  125),  s.  4 ;  T?ie  words  '^common 
gas'^  shaZl  mean  gas  of  an  illuminating 
power  hereinafter  defined  of  not  less  than 
twelve  candles,  TJie  words  "  cannd  gas  " 
shaU  mean  gas  of  an  UlunUnaMng  power 
hereinafter  defined  of  not  less  than  twenty 
candles.  By  s,  25,  T?ie  quality  of  the 
common  gas  supplied  by  any  gas  company 
shaU  be,  with  respect  to  its  iUumvnating 
power,  at  a  distance  as  near  as  m^  he  of 
1,000  yards  from  the  works,  such  as  to  pro' 
duce  from  an  Argand  hv/mer,  having 
fifteen  holes,  and  a  7  in,  chimney,  consume 
ing  5  cubic  feet  of  gas  an  hour,  a  light 
equal  in  intensity  to  the  light  produced  by 
not  less  than  twelve  sperm  candles  of  six  to 
the  pound,  each  burning  120  grains  an 
hawr;  and  the  quality  of  cannel  gas  supplied 
by  any  gas  company  shall,  with  respect  to  its 
iUuminaiing  power  at  the  distance  aforesaid, 
be  such  as  to  produce  from  a  balswing  or 
fishtail  burner,  consuming  five  fiet  "bf  gas 
per  hour,  a  light  ^qual  in  intensity  to 
twenty  such  sperm  candles ;  and  each  such 
gas  shall,  with  respect  to  its  purity,  be  so  far 
free  from  ammonia  and  sulphuretted  hydro^ 
gen  that,  upon  certain  specified  tests,  there 
shall  not  be  more  than  twenty  grains  of 


Digitized  by 


Google 


Vol.  42.] 


HILARY  TERM,  1873. 


61 


sulphur  m  any  form  in  100  cubic  feet  of 
gas. 

By  the  Oas  Light  and  Coke  Oompany^s 
Act,{lS68  (31  ^  32  Vict  c.  ctn.),  s.  8,  The 
company  shall  be  and  continue  subject  to 
the  powers  and  provisions  of  the  Metropolis 
Oas  Act^  1860,  and  of  aivy  Act  passed^  or 
hereafter  to  be  passed^  for  amending  the 
same,  and  entiiled  to  tlte  powers  and  privt- 
leges  of  those  Acts,  as  if  this  Act  were  not 
passed^  so  far  as  the  same  are  not  varied  by 
this  Act.  By  s.  109,  If  the  Bill,  the  short 
tiUe  of  which,  when  passed,  is  intended  to 
be  ''The  City  of  London  Oas  Act "  (in  this 
Act  referred  to  as  the  City  OaA  Act),  now 
pending,  pass  into  a  law  in  the  present  ses- 
sion, then  the  company  an^  their  under- 
taking  shaU  be  subject  to  the  provisions  of 
the  city  Oas  Act  vnthout,  as  well  as  within, 
the  City  of  London  a/nd  the  liberties  thereof, 
and  such  Act  shall  extend  to  the  whole 
undertaking  of  the  company.  By  s.  110, 
Nothing  in  this  Act  contained  shall  exempt 
the  company  or  their  gasworks  from  the 
provisions  of  the  Metropolis  Oas  Act,  1860, 
or  the  Act  for  reg^dating  mea>sures  used  in 
sales  of  gas  as  amended  by  subsequent  Acts, 
or  any  other  general  Act  already  or  here- 
after passed,  in  the  present  or  any  future 
session  of  Farliamient,  for  regulating  gas 
companies  in  the  metropolis,  or  for  regu- 
lating the  supply  or  sale  of  gas  in  the 
metropolis,  Sfc. 

By  the  City  of  London  Oas  Act,  1868 
(31  ^  32  Vict.  c.  cxxv.),  s.  3,  such  parts  of 
the  Act  of  1860  as  are  described  in  the  first 
schedule  to  the  Act,  and  any  part  of  any 
special  Act  of  any  company  inconsistent 
with  the  Act  are,  so  far  as  they  respectively 
relate  to  the  companies  and  the  City,  are 
repealed.  By  ss.  53  and  54,  the  gas  {except 
cannel  gas)  supplied  by  each  company, 
shall  be  of  an  Uhiminating  power  of  not  less 
than  siaUeen  candles.  The  Act  also  con- 
tains provisions  as  to  the  purity  and  quality 
of  the  gas,  and  provides  means  for  testing 
it:— 

Held  {affirming  the  decision  below),  that 
the  Acts  cf  1868  did  not  repeal^ the  pro- 
visions in  the  Act  of  1860  as  to  the  purity, 
quality  and  mode  of  testing  of  the  gas,  and 
that  the  company  remained  subject  to  these 
provisions  as  well  as  to  those  contained  in 
the  City  of  London  Gas  Act. 


In  this  Case,  error  was  brought  by  the 
plaintiffs  on  a  judgment  of  the  Court  of 
Queen's  Bench,  in  favour  of  the  defend- 
ants on  a  Special  Case,  stated  to  determine 
the  question  whether  the  provisions  of 
the  Metropolis  G^  Act,  1860,  as  to  the 
purity  and  quality  of  the  gas  and  the 
process  of  testing  the  same,  are  repealed 
by  the  operation  of  the  Gas  light  and 
Cfoke  Company's  A^t,  1868,  and  the  City 
of  London  Gas  Aot,  1868. 

The  special  case  and  the  arguments  and 
judgment  of  the -Court  below  are  fully 
set  out,  41  Law  J.  Rep.  (n.s.)  Q.B.  360. 
The  above  statement  of  th6  sections,  in 
the  head-note,  will  be  sufficient  for  this 
report. 

Besley,  for  the  plaintiffs,  urged  the 
arguments  used  in  the  Court  below,  and 
also  that  effect  must  be  given  to  the 
words  in  section  110  of  the  plaintiff  Com- 
pany's Act,  1868,  "  as  amended  by  subse- 
quent Acts,"  which  he  contended  con- 
trolled the  previous  words  of  that  section, 
and  made  it  applicable  only  to  such  pro- 
visions of  the  Metropolis  Gus  Act,  1860,  as 
were  not  repealed  by  the  City  of  London 
(Jas  Act. 

F.  T.  Streeten  {J.  J.  Powell  with  him), 
was  not  called  upon. 

Kellt,  C.B. — It  seems  to  me  impossible 
to  read  the  8th  and  110th  sections  of  the 
earlier  Act  of  1868 — (I  say  earlier  be- 
cause though  both  Acts  were  passed  the 
same  day,  the  plaintiff's  Act  is  chapter  106, 
and  the  City  of  London  Act  is  chapter 
125) — and  not  hold  that  all  the  provisions 
of  the  Metropolis  Gas  Act,  1860,  though 
repealed  as  to  the  City  of  London,  con- 
tinue in  force,  and  are  operative,  as 
regards  the  plaintiff's  undertaking,  every- 
where else. 

Martin,  B. — I  am  quite  satisfied  that 
there  is  nothing  whatever  to  relieve  this 
company  from  the  obligations  imposed 
by  the  Act  of  1860,  such  as  that  gas, 
when  tested  in  the  manner  prescribed, 
shall  not  contain  more  than  twenty  grains 
of  sulphur  in  any  form  in  one  hundred 
cubic  feet  of  gas. 

Keating,  J.,  Brett,  J.,  and  Cleasbt,  B., 
concurred. 
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(In  the  Second  Division  of  the  Gourt,) 

1873.    1 
Jan.  21.  /  °^^^^  ^-  OUTLET. 

Champerty ^•^Comtn  on  Interest  in  Sm6- 
ject-matter  of  Dispute — Relationship. 

Declaration  that  H.,  a  brother  of  defend- 
ant and  a  cousin  of  plaintiff,  had  died 
leaving  landed  estates  and  personal  pro- 
perty,  a/nd  the  defendard  was  tiie  heir-ai-law 
of  ^e  deceased  and  one  of  his  next  of  Jdn^ 
and  the  deceased  died  leaving  a  wUl  where- 
by  his  property,  real  a/nd  personal,  was  left 
to  persons  other  than  plaintiff  and  defend- 
ant,  and  the  plaintiff  believed  that  such  wiU 
revoked  afortner  will  by  which  the  testator 
lutd  bequeathed  certain  property  to  plaintiff, 
and  in  consideration  thai  plaint^  would 
take  the  necessary  steps  to  contest  the  va- 
lidity of  the  said  will  and  Would  ad/vance 
certain  moneys  and  obtain  evidence  for  such 
purpose,  and  instruct  an  attorney  in  that 
behalf,  defendant  promised  that  he  would 
pay  to  plaintiff  one  half  of  any  personal 
property  and  convey  to  him  a  moiety  of  any 
landed  estates  he  might  recover  w  which 
might  come  to  him,  the  defendant,  by  reason 
of  the  taking  of  such  proceedings  for  the 
setting  aside  of  such  vnU  ;  and  plaintiff  took 
such  steps  as  aforesaid  and  advanced  certain 
moneys  and  instructed  an  attorney,*  and  a 
large  swn  of  money  was  thereby  recovered 
by  defendant,  and  the  said  wUl  was  declared 
invalid,  and  defendant  became  entitled  to 
and  obtained  possession  of  large  landed  es- 
tates of  the  deceased.  Breach,  that  defend- 
ant had  not  paid  to  the  plaintiff  half 
the  personal  property,  or  conveyed  to  him 
one-half  of  the  real  estates: — Held,  on 
demurrer,  that  the  declaration  was  bad,  for 
the  a.greement  being  to  advance  money  and 
procure  evidence  for  the  purpose  of  a  suit  in 
consideration  of  a  share  in  what  was  re- 
covered by  it,  was  prima  fa^  invalid  on  the 
ground  of  champerty,  and  thai  the  relation- 
ship of  the  parties,  and  the  other  circum- 
stances stated  in  the  declaration,  did  not 
give  the  plaintiff  such  an  interest  in  the  suit 
as  to  alter  the  nature  of  the  transaction. 

Declaration — That  John  Hntley,  a  bro- 
ther of  the  defendant  and  a  consin  of  the 
plaintiff,  had  died  leaving  extensive  landed 


estates  and  a  large  snm  of  personal  pro- 

Eerty,  and  the  defendant  was  the  heir-at- 
iw  of  the  deceased  and  one  of  his  next  of 
kin,  and  the  deceased  dieid  leaving  a  will 
whereby  the^properiy,  real  and  personal,  of 
the  deceased  was  left  to  persons  other  than 
the  plaintiff  and  defendant,  and  the  plain- 
tiff believed  that  such  will'  revoked  a 
former  ^ill  by  which  the  testator  had  be- 
qneathed  certain  property  to  the  plaintiff, 
and  in  consideration  that  the  plaintiff 
i^ould  take  the  necessary  steps  to  contest 
the  validity  of  the  said  will  and  wonld 
advance  certain  moneys  and  obtain  evi- 
dence for  such  purpose,  and  instruct  an 
attorney  in  that  behalf,  the  defendant 
promised  that  he  would  pay  to  the  plain- 
tiff  one-half  part  or  share  of  any  personal 
property  and  convey  to  him  a  moiety  of 
any  landed  estates  he  might  recover  or 
which  might  come  to  him,  the  defendant, 
by  reason  of  the  taking  of  such  proceed- 
ings for  the  setting  aside  such  will ;  and 
the  plaintiff  took  such  steps  as  aforesaid 
and  advanced  certain  moneys  and  in- 
structed an  attorney,  and  a  large  sum  of 
money  was  thereby  recovered  by  the  de- 
fendant, and  the  will  of  the  deceased  was 
declared  invalid,  and  the  defendant  be- 
came entitled  to  and  obtained  the  posses- 
sion of  large  landed  estates  of  the  deceased. 
And  all  conditions  were  fulfilled  and  all 
times  elapsed  and  all  things  were  done 
necessary  to  entitle  the  plaintiff  to  a  per- 
formance by  the  defendant  of  his  said 
promise,  x  et  the  defendant  has  not  paid 
to  the  plaintiff  half  the  personal  property, 
or  conveyed  to  him  one-half  of  the  real 
estates. 

Demurrer  and  joinder  in  demurrer. 
PhUbrick  (Fearce  with  him),  in  support 
of  the  demurrer. — The  agreement  de- 
clared upon  is  invalid.  In  one  of  the 
latest  cases  on  this  subject,  Earle  v.  Hop- 
wood  (1),  it  is  laid  down  that  a  contract 
to  advance  money  for  the  prosecution  of 
a  suit  in  consideration  of  a  portion  of  the 
property  to  be  recovered  is  void  on  the 
ground  of  maintenance.  The  offence  of 
champerty,  which  is  a  species  of  main- 
tenance,   is   explained    in    2    Inst.   207, 

(1)  9  Com.  B.  R«p.  N.S,  666 ;  b.  c  80  Law  J. 
Rep.  (N.S.)  C.P.  217. 
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where  it  is  described  as  a  1»argain  with 
the  demandant  or  tenant,  plain  ti£f' or  de- 
fendant, to  have  part  of  the  thing  in  suit, 
if  he  prevail  therein,  for  maintenance  of 
him  in  that  suit.  Every  champerty  is 
maintenance,  but  every  maintenance  is 
not  champerty,  for  champerty  is  but  a 
species  of  maintenance  which  is  the 
genus.  Chaiffperty  is  described  in  simi- 
lar terms  in  Steph.  Blackst  5th.  ed., 
vol.  iv.,  317.  But  the  leading  case  is 
Sprye  v.  Porter  (2),  which  may  be  con- 
sideored  to  have  settled  the  law,  and  to 
have  decided  against  the  maintenance  of 
a  suit  unless  the  person  maintaining  it 
has  an  interest  common  with  the  partis. 
But  no  such  interest  is  disclosed  on  the 
face  of  the  declaration.  The  mere  boTia 
fide  belief  of  the  plaintiff  that  he  had 
an  interest  is  not  sufficient,  and  even  if  he 
had  an  interest,  that  would  not  justify 
him  in  bargaining  for  a  share  in  the  pro- 
ceeds of  the  suit.  He  also  referred  to 
Hctwkins's  Pleas  of  the  Grown,  Book  I. 
c.  83.  ss.  1,  18,  Hunter  v.  Daniel  (3),  and 
Bainbrigge  v.  Moss  (4). 

Day  {Anderson  with  him),  in  support- 
of  the  declaration.  The  declaration  does 
not  disclose  an  illegal  agreement.  The 
caaes  upon  maintenance  and  champerty 
proceed  upon  the  same  footing,  and  it 
must  be  taken  that  to  constitute  main- 
tenance the  mens  rea  must  be  proved, 
and  that  the  person  maintaining  the  suit 
did  80  from  some  improper  motive.  In 
Findon  v.  Parker  (5),  where  the  definition 
of  maintenance  in  Go.  Litt.  368b,  was  re- 
ferred to :  "  when  one  maintaineth  the  one 
without  having  any  part  of  the  thing  in 
plea  or  suit,"  Kolfe,  B.,  said,  "  sarely  in 
a  matter  which  is  considered  as  criminal 
that  must  mean  without  having  or  believ- 
ing himself  to  have  an  interest."  In  the 
present  case  the  plaintiff  and  defendant 
had  a  common  interest  in  the  proceedings 

(2)  7  E.  &  B.  58;  s.  c  26  Law  J.  Rep.  (n.s.) 
Q.B.  64. 

(3)  4  Hare  420 ;  8.  c.   14  Law  J.  Rep.  (n.s.) 
Cbanc  104. 

(4)  3  Jurist,  N.S.  6S. 

(5)  11  Mo«.  &  W.  676 ;  s.  Q.  12  Law  J.  Rep. 
(N.S.)  Exch.  444. 


which  were  contemplated.  The  setting 
aside  of  the  second  will  was  a  benefit  to 
both  of  them,  though  it  might  be  neces- 
sary for  the  plaintiff  to  take  subsequent 
proceedings. 

[Blackburn,  J. — ^But  there  is  no  reason 
why  the  plaintiff  should  stipulate  for  a 
proportionate  share  of  what  the  defendant 
receives.] 

In  Sjprye  v.  Porter  (2)  it  was  not  shewn 
that  the  plaintiff  had  any  interest  in  the 
proceedings.  The  old  authorities  shew 
that  where  in  actions  concerning  the 
realty,  the  party  is  a  blood  relation,  it 
is  not  maintainable — 2  Belle's  Abridg. 
"  Maintenance,"  pi.  G.  and  H. ;  Stanley  v. 
Jones  (6). 

Blackburn,  J. — ^We  need  not  trouble 
the  counsel  for  the  defendant  to  reply.  I 
think  that  the  agreement  cannot  be  en- 
forced against  him.  The  declaration 
states  that  a  brother  of  the  defendant 
and  cousin  of  the  plaintiff  had  died,  leaving 
real  and  personal  estate ;  that  the  defend- 
ant was  heir  at  law  of  the  deceased,  and 
one  of  the  next  of  kin ;  that  the  deceased  had 
died  leaving  a  will  by  which  the  property 
was  left  away  from  the  plaintiff  and  the 
defendant,  that  the  plaintiff  believed  that 
the  will  revoked  a  former  will  by  which 
the  testator  had  bequeathed  him  property, 
and  that  (here  we  have  the  agreement) 
in  consideration  that  the  plaintiff  would 
take  the  necessaiy  steps  to  contest  the 
validity  of  the  second  will  and  advance 
money,  obtain  evidence  for  the  purpose  and 
instruct  an  attorney,  the  defendant  promised 
the  plaintiff  a  half  of  the  property  which 
might  be  recovered  by  the  defendant  by 
reason  of  the  proceedings.  Now  let  us 
pause  here  and  see  whether  an  agreement 
like  this  is  champertous  and  void.  There 
can  be  no  doubt  that  to  agree  to  procure 
evidence  and  advance  money  for  the  pro- 
secution of  a  suit  in  consideration  of  a 
share  in  the  property  to  be  recovered  by 
it,  is  champerty.  The  case,  of  Sprye  v. 
Porter  (2),  which  I  see  no  reason  to 
quarrel  with,  is  upon  this  subject  directly 
in  point.     Lord  Campbell  there  states  the 

(6)  7  Bing.  369  ;  s.  c.  9  Law  J.  Rep.  (n.s.)  C.P, 
51. 


Digitized  by 


Google 


54 


COURT  OF  QUEEN'S  BENCH: 


[N.P. 


substance  of  the  seventh  plea,  wliich 
stated  that  there  was  an  agreement  that 
the  plaintiff  should  give  information  and 
evidence  for  the  purpose  of  proceedings 
for  the  recovery  of  property  oy  the  de- 
fendant, and  that  if  by  means  of  sucb 
information  and  evidence  property  was 
recovered,  the  plaintiff  should  have  one- 
fifth  of  it.  Lord  Campbell  proceeds, 
**  The  plea  goes  on  to  allege  that  for  the 
purpose  of  carrying  this  illegal  agreement 
into  effect,  the  parties  entered  into  the 
agreement,  and  shews  that  it  was  under 
the  illegal  agreement  that  the  property 
actually  was  recovered.  Here  we  have 
maintenance  in  its  worst  aspect.  .  . 
They  are  not  to  employ  the  attorney  (in 
the  case  before  us  the  plaintiff  undertakes 
to  employ  an  attorney)  or  to  advance 
money  to  carry  on  the  litigation,  but  they 
are  to  supply  that  upon  which  the  event  of 
the  suit  must  depend,  evidence,  and  they  are 
to  supply  it  of  such  a  nature  and  in  such 
quality  as  to  ensure  success.  The  plain- 
tiff purchases  an  interest  in  the  property 
in  dispute,  bargains  for  litigation  to 
recover  it,  and  undertakes  to  maintain 
the  defendant  in  the  suit  in  a  manner  of 
all  others  the  most  likely  to  lead  to  per- 
jury, and  to  a  perversion  of  justice.  Upon 
principle  such  an  agreement  is  clearly 
illegal,  and  Stanley  v.  Jones  (6)  is  an 
express  authority  to  that  effect." 

Now  the  present  case  goes  further  than 
Sprye  v.  Porter  (2).  The  agreement  is 
in  consideration  that  the  plaintiff  would 
take  steps  to  contest  the  will,  advance 
money  and  obtain  evidence,*  and  instruct 
an  attorney,  the  defendant  promised 
that  he  should  have  one-half  of  the  pro- 
perty wliich  the  defendant  might  recover 
by  these  proceedings.  The  plaintiff  gets 
nothing  unless  property  is  recovered,  and 
although  he  does  not  in  terms  say  that  he 
vnll  procure  evidence,  I  think  that  makes 
no  difference,  because  it  is  one  of  the  ser- 
vices for  which  he  is  to  have  his  share  in 
the  property.  Then  Mr.  Day  tried  to 
take  the  case  out  of  the  law  of  champerty 
by  urging  that  the  plaintiff  is  cousin  of 
the  defendant,  and  that,  according  to 
the  old  authorities,  it  is  not  maintenance 
for  one  who  is  a  relation  of  one  of  the 
parties  to  an  action,  or  is  otherwise  in- 


terested in  it,  to  advance  money  towards 
the  expenses  of  the  litigation.  This  is 
true  enough,  and  I  agree  with  what  was 
said  by  Lord  Abinger  in  Findon  v.  Parker 
(3),  that  the  old  law  as  to  maintenance 
would  not  in  these  days  be  enforced,  and 
that  if  a  relative  of  the  party  to  the  suit 
were  to  guarantee  the  bill  of  costs,  there 
would  be  nothing  illegal  in  it.  But  when 
the  case  is  nothmg  more  than  a  bargain 
for  evidence  in  exchange  for  a  share  in 
the  proceeds  of  the  suit,  I  cannot  see  why 
the  &ct  that  the  parties  are  blood  rela- 
tions can  make  any  difference.  There  is 
no  authority  that  it  does,  and  upon  prin- 
ciple it  ought  not.  Then  we  have  a  rather 
obscure  allegation  in  the  declaration  that 
the  plaintiff  believed  that  the  will  in 
question  revoked  a  former  will,  under 
which  property  was  bequeathed  to  him, , 
and  the  inference  sought  to  be  drawn  is, 
that  he  had  an  interest  in  the  proceed- 
ings. But  this  interest  was  not  his  only 
motive  for  assisting  the  defendant.  He 
stipulates  for  one-half  of  the  property  to 
be  recovered,  and  the  case  is  therefore 
within  the  mischief  of  champerty,  although 
the  plaintiff  may  have  some  small  collateral 
interest  in  the  proceedings.  I  agree  with 
the  words  of  Lord  Cranworth  in  Findon 
V.  Parker  (5),  that  interest  must  mean 
having,  or  believing  himself  to  have,  an 
interest,  and  that  if  it  turned  out  that  the 
person  making  the  agreement  had  by  mis- 
take and  bona  fide  believed  that  he  had  an 
interest,  this  would  not  be  maintenance. 
Here  I  think  the  agreement  illegal,  and 
our  judgment  must  be  for  the  defendant. 

Lush,  J. — I  am  of  the  same  opinion. 
It  seems  conceded  by  the  plaintiffs  coun- 
sel that  if  it  were  not  for  the  allegation 
as  to  his  interest  in  the  proceedings,  the 
declaration  would  disclose  no  cause  of 
action.  But  the  mere  fact  that  he  was 
cousin  of  the  defendant  (the  heir-at-law 
who  was  seeking  to  set  aside  the  will)  gave 
him  no  interest  in  the  realty.  The  rela- 
tionship by  itself  gave  him  no  interest  in 
the  proceedings.  Then  the  declaration 
goes  on  to  say  that  he  believed  that  the 
will  revoked  a  former  will,  by  which  the 
testator  had  bequeathed  certain  property 
to  him;  but  supposing  that  he  did,  he 
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oonld  have  no  share  or  interest  in  what  the 
defendant,  as  heir-at-law,  would  acquire  bv 
upsetting  the  second  will.  I  cannot  think 
that  the  mere  collateral  interest  which  he 
had  in  any  proceedings  which  might  upset 
the  second  will  is  sufficient.  He  ought  not 
to  be  allowed  to  buy  up  an  interest  in  a 
suit  on  the  terms  that  he  shall  furnish 
eiridence  and  advance  money  towards  it. 
As  to  the  old  cases  with  regard  to  the  in- 
terest of  relations,  I  can  find  no  authority 
to  shew  that  a  relative  may  advance 
money  and  procure  evidence  for  a  suit  on 
condition  of  acquiring  part  of  the  property 
which  it  is  intended  to  recover. 

Abchibald,  J.  —  I  am  of  the  same 
opinion.  I  do  not  think  the  declaration 
brings  the  case  within  the  exceptions  in 
the  law  of  champerty,  either  on  the 
ground  of  interest  or  relationship.  I 
therefore  think  that  the  case  comes  with- 
in the  principle  laid  down  in  Sprye  v. 
Porter  (2),  and  that  it  is  one  of  illegal 
partition  of  the  proceeds  of  a  suit. 

Judgment  for  the  defendant 


Attorneys — ^Ditton,  forplaintiff ;  Paterson,  Snow  & 
Barney^  agents  for  A.  M.  White,  Colchester,  for 
defendant. 


1872. 
Jan.  24. 


FLETCHER  V.  KBELL« 


Master  and  Servant — Ooverness — Non- 
JHsdoeure  of  material  Fa^t — Absence  of 
Fraud, 

In  an  action  by  a  governess  for  "breach  of 
an  agreement  mwrUmg^  in  which  she  was 
described  as  **M.]S^spmster,**  and  by  which 
the  defendant  undertook  that  she  should 
be  employed  for  a  term  of  three  years, 
U  was  pleaded  that  the  plamiiff  in^ 
tending  to  indv^ce  the  defendant  to  enter 
into  the  contract,  concealed  from  him  a 
fact  maierial  to  her  qualifications  as  such 
governess,  and  material  to  be   known  by 


the  defendoAit  in  engaging  her  as  such 
governess,  namely,  that  she  had  previously 
been  married,  and  that  the  marriage  had 
been  dissolved  by  decree  of  the  Divorce 
Court : — Held  on  demurrer,  that  the  plea 
was  bad,  as  there  was  no  allegation  of  fraud, 
and  the  mere  non^disclosure  of  a  material 
fact  was,  except  in  the  case  of  policies  of 
insurance,  no  answer  to  an  action  upon  a 
contract. 

Declaration  for  breach  of  an  agreement 
in  writing  between  the  defendant,  de- 
scribed as  acting  as  agent  for  M.  Clitondo, 
of  Buenos  Ayres,  and  the  plaintiff  de- 
scribed as  **  Margaret  Fletcher,  spinster," ' 
whereby  the  plaintiff  agreed  to  leaye 
London  for  Buenos  Ayres,  and  after  her 
arrival  there  to  serve  Clitondo  as  gover- 
ness for  the  term  of  three  years,  at  a 
salary  of  1002.  a  year,  and  the  defendant 
undertook  to  be  personally  liable  for  the 
due  performance  by  Clitondo  of  his  part 
of  the  contract. 

Second  plea,  that  the  plaintiff  intend- 
ing thereby  to  induce  the  defendant  to 
enter  into  the  contract,  concealed  from 
the  defendant  a  fact  then  known  to  the 
plaintiff  and  not  known  to  the  defendant, 
and  material  to  the  qualifications  of  the 
plaintiff  as  such  governess,  and  material 
to  be  known  by  the  defendant  in  engaging 
the  plaintiff  as  such  governess  and  en- 
tering into  such  contract,  that  is  to  say 
that  the  plaintiff  had  been  previously  to 
the  said  time  married  to  one  Bennett, 
and  that  the  marriage  had  been  dissolved 
by  a  decree  of  her  Majesty's  Court  for 
Probate  and  Matrimonii  Causes  in  Eng- 
land, and  that  the  plaintiff  had  thereby 
been  divorced  from  her  husband,  and  the 
plaintiff  thereby  induced  the  defendant  to 
enter  into  the  contract. 

Demurrer  and  joinder  in  demurrer. 

Philbrick,  in  support  of  the  demurrer.— 
The  plea  is  bad.  There  was  no  obliga- 
tion on  the  part  of  the  plaintiff  to  disclose 
the  foot  of  her  marriage.  (He  was  then 
stopped.) 

Waikin  Williams^  in  support  of  the 
plea. — The  misdescription  of  the  plaintiff 
in  the  contract  is  material.  The  fact  of 
her  previous  marriage  (md  divorce  ought 
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to  have  been  coznmumcated  to  the  de- 
fendant. 

[Blackburn,  J. — It  is  not  alleged  that 
there  was  any  frandnlent  conceedment. 
.  Are  the  parties  to  a  contract,  except  in 
cases  of  ^policies  of  assurance  which  are 
uherrtmcB  fideiy  bound  to  disclose  material 
facts  ?]       _ 

The  position  which  the  plainti£f  was 
about  to  occupy  made  it  imperative  that 
the  circumstances  of  her  past  life  should 
be  known  to  her  employer. 

Blackburn,  J. — There  can  be  no  doubt 
that  the  plea  is  bad.  There  is  no  allega- 
tion of  fraud,  and  short  of  that  the  mere 
conoealment  of  a  material  fact,  except  in 
cases  of  policies  of  insurance,  does  not 
avoid  a  contract.  The  cases  of  The  North 
British  Insurance  Company  v.  Lloyd  (I) 
and  Lee  v.  Jones  (2)  are  sufficient  au- 
thorities for  this  proposition.  If  a  servant 
turns  out  to  be  unfit  for  his  duties  he  may 
be  discharged,  but  if  he  is  able  and  willing 
to  perform  his  duties  he  may  enforce  the 
contract  of  service,  except  where  he  has 
been  guilty  of  moral  fraud.  This  is  an 
attempt  to  apply  the  law  of  insurance  to 
that  of  master  and  servant,  for  which 
there  is  no  authority.  Baker  v.  Cart' 
urright  (3), — where,  in  an  action  for  breach 
of  promise  of  marriage,  it  was  held  that 
the  fact  that  the  defendant  at  the  time  of 
the  promise,  was  unaware  that  the  plaintiff 
had  at  one  time  been  insane,  was  no  an- 
swer  to  the  action, — goes  even  further 
than  the  present  case. 

Lush,  J.,  and  Archibald,  J.,  concurred. 
Judgment  for  the  pla  in  tiff. 


1873. 
Jan, 


3.    1 
11./ 


THE  QUEEN  t;.  JUSTICES 
EXETER. 


OF 


The  Licensing  Act,  1872  (35  ^  36  Vict. 
0.  94.  ss.  45  and  46) — Alehouse  License — 
Annual  Value — Improvement  of  Premises 
— Illegal  Condition  in  License — Quashing 
^Certiorari^d  Oeo.  4.  c.  61—"  The  Re- 
view of  Justice  Decisions  Act,  1872 " 
(35  ^  36  Vict.  c.  26). 

At  a  general  annual  licencing  m^eiing^ 
M.,  the  occupier  of  a  house  lice^ised  as  a 
public  home,  under  9  Oeo.  4.  c.  61,  applied 
for  a  reneu^al  of  the  license.  The  justices 
renewed  the  license,  but  with  thefdlounng 
notice  upon  it — "I%«  license  is  renewed 
on  condition  that  tJie  licensed  premises 
shall,  before  the  next  general  annual 
licensing  meeting,  be  improved  and  m^ide 
of  the  annual  value  of  30L,  in  default  of 
which  this  license  wHl  not  be  renewed*^ ;— . 
Held  (Mellor,  J.,  hcesitante),  that  the 
juatices  had  no  'power  to  impose  such  a  con^ 
dition  upon  M.;  that  the  provision  in  sec- 
tion 46  of  the  Licensing  Act,  1872,  as  to 
improving  the  premises  does  not  apply  to 
a  house  already  licensed  under  9  Oeo.  4. 
c.  61,  and  that  the  condition  was  null  and 
void. 

Semble,  thai  part  of  a  license  cannot  be 
quashed  upon  certiorari ^vnihout  quashing 
the  whole. 

Observations  on  the  requisites  of  the 
affidavit  under  "  The  Review  of  Justices 
Decisions  Act,  1872." 


[For  the  report  of  the  above  case,  flee 
42  Law  J.  Rep.  (n.s.)  M.C.  p.  35.] 


Attorneys— Park  &  W.  B.  Nelson,  for  plaintiflf 
Thomas  &  Hollams,  for  defendant. 


(1)  10  Exch.  Rep.  523;  s.  c  24  Law  J.  Rep. 
(K.8.)Exch.  14. 

(2)  17  Com.  B.  Rep.  N.a  482 ;  8.  c  34  Law  J. 
Rep.  (K.8.)  CJ>.  131. 

(3)  10  Com.  B.  Rep.  N.S.  124 ;  a.  c  30  Law  J. 
Rep.  (k.b.)  C.P.  364. 
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1873.  1 
Jan.  24  i  waugh  v.  morris. 

Shipping — Gharter-pariy  — Voyage — H^ 
UgaMty^—The  Contagious  Diseases  {Ani^ 
mals)  Act,  1869  (32  A-  33  Vict  c,  70), 
s,  78- — Order  in  Council. 

A  charter-party  vhxs  made  in  France,  by 
which  a  was  stipuiaied  that  the  ship  slwuld 
proceed  to  Trov^iUe,  a  port  in  France,  and 
should  there  load  a  cargo  of  hay,  and  pro- 
ceed  therewith  direct  to  London ;  all  cargo 
to  he  brought  and  tcbken  from  the  ship 
alongside.  The  agent  of  the  defendam,t,  the 
charterer,  told  the  master  thai  the  consignors 
iDOuld  require  the  hay  to  be  delivered  at  a  par- 
Ocular  w1u3/rf  in  Uflfifwd  Creeh,  and  that  he 
should  proceed  there  on  1m  arrival  in  Lon^ 
don,  which  he  promised  to  do.  On  arriving 
m  the  Thames,  he  was  informed  that  by  a/n 
order  in  council  m,ade  under  "  The  Conta^ 
gious  Diseases  {Animals)  Act,  1869,*'  it  was 
illegal  to  land  in  Great  Britain  hay  brought 
from  France.  The  order  in  council  was  in 
existence  when  the  charter-party  was  en^ 
tered  into,  btU  neither  of  the  parties  knew  of 
it,  nor  did  the  shipotoner  contemplate  any 
violaiion  of  the  law.  The  defendant  after 
a  time  exported  the  hay,  and  the  shipowner 
brought  an  action  against  him  to  recover 
dam^iges  in  respect  of  tJie  detention  of  the 
ship : — ^Held,  thai  under  these  drcum' 
stances  the  defendant  could  not  set  up  as  a 
defence  thai  the  voyage  was  an  iUegal 
voyage. 

Declaration — ^That  the  plaintiff  was  the 
owner  of  a  certain  ship  called  The  Castor 
lying  at  Tronville,  whereof  one  W. 
Ghappell  was  master,  and  thereupon  a 
charter-party  was  made  and  entered  into 
hy  and  between  the  said  W.  Chappell  and 
one  W  Jacqnes,  whereby  it  was,  among 
other  thinffs,  provided  that  the  said  W. 
Chappell  shonid  let  to  the  said  W.  Jacques, 
who  accepted  the  same,  the  said  ship 
(except  the  cabin,  the  lodgings  of  the 
crew  and  the  room  necessary  for  the  pro- 
visions and  spare  store)  in  good  and  due 
condition,  staunch  and  supplied  with  all 
the  things  necessary  to  navigate  in  safety, 
to  load  at  Trouville  (without  exceeding 
what  she  could  reasonably  stow  and 
carry),  a  full  and  complete  cargo  of  pressed 
bales    of  hay,    and  that   ten    working 

Nbw  QEBOsa,  42.— Q.B. 


days  were  to  be  allowed  in  full,  for  load- 
ing and  unloading,  and  the  days  on  de- 
murrage were  to  be  paid  day  by  day  at 
50s.  per  day,  and  that  the  lay  days  should 
begin  on  a  certain  day,  to  wit,  on  the 
7th  day  of  October,  1871.  And  the  plain- 
tiff says  that  the  said  W.  Jacques  ship- 
ped  on  board  the  said  ship,  under  the  said 
charter-party,  a  certain  cargo  to  be  carried 
on  board  the  said  ship  from  Trouville 
aforesaid  to  London,  and  there  delivered 
upon  and  according  to  the  terms  of  a 
certain  bill  of  lading  which  was  in  the 
words  and  figures  following,  that  is  to 
say,  "  Shipped  in  good  order  and  well 
conditioned  by  W.  Jacques  in  and  upon 
the  good  ship  or  vessel  called  The  Castor^ 
whereof  is  master  for  this  voyage  W. 
Chappell,  and  now  riding  at  anchor  in 
Trouville  and  bound  for  London.  About 
seventeen  tons  of  hay  in  bundles ;  eleven 
cases  and  hamper  of  wine  and  spirits; 
three  boxes  of  clothes,  being  marked  and 
Six  days  employed  numbered  as  in  the^ 
for    loading    the    margin,  and  are  to  be 

^^^w?Z?J^''    deUvered    in    the    Hke 
W.  Jacques.  ^  ,  j  n 

"D^«,v^    ^   n«      Rood    order    and    well 
Keceivea    on    ac-     o      ..,.        ,    .  . ,       /» 
count  21. 1«.  conditioned  at  the  atore- 

W.  Chappell.  said  port  of  London, 
the  act  of  Clod,  the  Queen's  enemies,  fire 
and  all  and  every  other  dangers  and  acci- 
dents of  the  seas,  rivers  and  navigation 
of  whatever  nature  or  kind  soever  ex- 
cepted, unto  order  or  to  assigns  pa;^g 
freight  for  the  said  goods,  all  conditions 
as  per  charter  and  disbursements  with  pri- 
mage and  average  accustomed.  In  witness 
whereof  the  master  of  the  said  vessel  hath 
affirmed  to  thr6e  bills  of  lading  all  of  this 
tenor  and  date,  one  of  which  bills  being 
accomplished,  the  others  to  stand  void. 

"  Dated  in  Trouville  the  13th  of  Octo- 
ber,  1871.  Weight  and  conditions  un- 
known ;  ship  not  accountable  for  condi- 
tion of  hay. 

"William  CJhappell." 

And  the  plaintiff  says  that  after  the 
said  cargo  had  been  so  received  on  board 
the  said  ship,  the  said  W.  Jacques  in- 
dorsed the  said  bill  of  lading  to  the  de- 
fendant, and  upon  and  by  reason  of  such 
indorsement  the  property  in  the  said 
cargo  passed  to  the  defendant,  and  the 
plamtiff  4Bays  that  divers,  to  wit,  six  of 
the  said  ten  lay  days,  were  employed  in 
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loading  the  said  ship  atTronville  aforesaid, 
and  the  said  cargo  was  carried  on  board 
the  said  ship  from  Tronville  to  London 
aforesaid  in  accordance  with  the  said 
charter-party  and  bill  of  lading,  and  all 
conditions  were  fulfilled,  and  all  things 
done  and  happened  and  all  times  elapsed 
necessary  to  entitle  the  plaintiff  to  have 
the  said  ship  loaded  and  discharged  within 
the  said  ten  working  days  according  to  the 
said  bill  of  lading  and  charter-party,  and 
to  sue  the  defendant  for  the  breaches 
hereinafter-mentioned.  Yet  the  said  ship 
was  not  loaded  and  discharged  within  the 
said  ten  working  days,  but  was  kept  and 
detained  for  divers,  to  wit,  eighteen  days 
beyond  the  said  ten  days,  contrary  to  the 
said  charter-party,  whereby  the  plaintiff 
lost  the  use  of  his  said  ship,  and  was  put  to 
great  expense  in  providing  food  and  wages 
for  the  crew  thereof.  And  the  plaintiff  says 
that  though  the  said  ship  was  kept  and 
detained  for  divers,  to  wit,  for  eighteen 
days  beyond  ^the  said  ten  days,  whereby  a 
large  sum,  to  wit,  the  sum  of  45Z.,  became 
due  and  payable  by  the  defendant  to  the 
plaintiff  for  and  in  respect  of  the  demur- 
rage of  the  said  ship ;  yet  the  defendant 
did  not  pay  the  said  sum,  to  wit,  the  sum 
of  45Z.,  nor  any  part  thereof,  contrary  to 
the  said  charter-party  and  bill  of  lading. 

2.  And  for  a  second  count,  the  plaintiff 
sues  the  defendant  for  that,  before  the 
making  of  the  promise  hereinafber-men- 
tioned,  a  certain  car^o  had  been  carried 
in  a  certain  ship  of  the  plaintiff,  called 
Ths  Castor,  whereof  one  W.  Chappell  was 
master,  from  Tronville  to  London,  to  be 
delivered  according  to  the  term^  of  the  bill 
of  lading  and  charter-party  in  the  first 
coxmt  mentioned,  and  at  the  time  of  the 
making  of  the  promise  hereinafter  men- 
tioned, the  said  ship  with  the  said  cargo  on 
board  was  lying  in  the  port  of  London,  and 
thereupon  in  consideration  that  the  plain- 
tiff, at  the  request  of  the  defendant,  would 
deliver  to  the  defendant  the  said  cargo, 
and  would  suffer  the  defendant  to  receive 
the  same  according  to  the  terms  of  the 
said  bill  of  lading  and  charter-party,  the 
defendant  promised  the  plaintiff  that  he 
would  discharge  the  said  cargo  from  the 
said  ship,  and  receive  the  same  within  the 
time  by  the  said  bill  of  lading  and  charter- 
party  provided,  and  the  plaintiff  says  that 


he  did  deliver  the  said  cargo  to  the 
defendant,  and  allowed  him  to  receive  the 
same,  and  all  conditions  were  fulfilled, 
and  all  things  done  and  happened,  and 
all  times  elapsed,  necessary  to  entitle  ther 
plaintiff  to  have  the  defendant  perform 
his  said  promise  and  discharge  the  said 
cargo  from  the  said  ship,  witJbiin  the  said 
time,  and  to  sue  for  the  breach  hereinafter 
mentioned ;  yet  the  defendant  did  not  dis- 
charge the  said  cargo  from  the  said  ship 
within  the  said  time,  but  the  said  ship 
was  detained  for  divers,  to  wit,  eighteen 
days,  beyond  the  said  time,  whereby  the 
plaintiff  lost  the  use  of  the  said  shijp, 
and  a  large  sum,  to  wit,  the  sum  of  452., 
became  and  is  due  and  owing  to  the  plain- 
tiff for  the  demurrage  thereof.  There 
were  also  the  usual  common  counts. 

The  defendant  pleaded  with  other 
^leas : 

Seventh.  As  to  so  much  of  the  first 
count  of  the  declaration,  as  concerns  the 
hay,  parcel  of  the  cargo  in  the  said  count 
mentioned,  that  Tronville,  in  the  said 
charter-party  and  bill  of  lading  in  that 
count  mentioned,  is  a  place  in  the  territory 
of  the  French  Republic,  and  that  the  hay 
agreed  on  under  and  by  virtue  of  the 
aioresaid  charter-party  and  bill  of  lading 
to  be  loaded  on  board  the  said  vessel  of 
the  plaintiff,  was  hay  to  be  loaded  at 
Tronville  aforesaid,  and  that,  in  and  by 
the  said  charter-party  and  bill  of  lading, 
the  plaintiff  agreed  to  bring  the  hay  so 
loaded  at  Tronville  aforesaid,  into  a  port 
or  place  in  Great  Britain,  to  wit,  into  the 
port  of  London,  and  to  deliver  the  same 
there  in  accordance  with  the  usage  and 
custom  of  the  said  port,  that  is  to  sa^  to 
land  the  said  hay  at  a  proper  landing- 
place  within  iiie  port  of  London,  and  to 
deliver  the  same  when  so  landed  there, 
and  the  defendant  says  that  the  hay,  in 
respect  of  which  the  claim  of  the  plaintiff 
in  the  said  count  for  demurrage  and  for 
damages  for  the  detention  of  his  said  ship 
is  made,  was  the  hay  so  agreed  on  by  the 
said  charter-party  and  bill  of  lading  to  be 
loaded  at  Tronville  aforesaid,  and  to  be 
brought  as  aforesaid  for  the  purposes  afore- 
said mto  a  port  or  place  of  Great  Britain, 
to  wit,  into  the  port  of  London,  and  the 
defendant  says  that,  before  and  at  the  time 
of  the  making  of  the  said  charter-party 
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and  bill  of  lading  in  the  said  count  men- 
tioned, and  during  all  the  time  the  said 
ship,  with  the  said  hay  on  board,  was 
detained  in  the  said  port  of  London,  as 
in  the  said  count  is  alleged,  there  was,  in 
fall  force  and  unrepealed,  a  certain  Act 
of  Parliament  entitled  the  Contagious 
Diseases  (Animals)  Act,  1869,  and  under 
and  hy  virtue  of  the  said  Act,  a  certain 
Order  of  Council  made  by  the  Lords  of 
Her  Majesty's  most  Honourable  Privy 
Council,  l>earing  date  the  9th  day  of 
March,  1871,  and  being  in  the  words  and 
figures  following,  that  is  to  say, 
"  Order  of  Council 
"  (321). 

"  At  the  Council  Chamber,  Whitehall, 

the  9th  day  of  March,  1871. 

*'By  the  Lords  of  Her  Majesty's  Most 

Honourable  Privy  Council. 

"  Present. 

"Lord  Privy  Seal,  Mr.  Secretary  Bruce, 

Mr.  Forster. 

"  The  Lords  and  others  of  Her  Majesty's 
Most  Honourable  Privy  Council,  by  virtue 
and  in  exercise  of  the  powers  in  them 
vested  under  the  Contagious  Diseases 
(Animals)  Act,  1869  (in  this  order  re- 
ferred to  as  the  Act  of  1869)  and  of  every 
other  power  enabling  them  in  this  behalf, 
do  order,  and  it  is  hereby  ordered  as 
follows — 

''  1.  This  order  shall  take  effect  from 
and  immediately  after  the  13th  of  March, 
1871,  and  words  in  this  order  to  have  the 
same  meaning  as  in  the  Act  of  1869. 

^'  2.  Cattle,  brought  from  any  place  in 
ihe  territory  of  the  French  Bepublic,  or 
frt>m  any  place  in  Belgium,  shall  not  be 
landed  at  any  port  or  place  in  Great 
Britain. 

"3.  Cattle,  sheep  or  goods  being  or 
having  been  on  board  any  vessel  at  the 
same  time  with  any  cattle  brought  from 
any  such  place,  as  aforesaid,  shall  not  be 
landed  at  any  port  or  place  in  Great 
Britain. 

"4.  The  following  articles  brought 
from  any  such  place,  as  aforesaid,  shall 
not  be  landed  at  any  port  or  place  in 
Ghreat  Britain. 

"Freeh  meat,  fresh  hides,  unmelted 
&t,  hoofis,  horns,  manure  or  hay. 

"  (Signed)        Arthur  Helps." 

And  the  defendant  says  that,  at  the 


time  of  making  the  said  charter-party,  and 
during  the  performance  thereof,  by  load- 
ing at  Trouville  aforesaid,  the  said  hay, 
and  bringing  the  same  in  the  plaintiff's 
ship  into  the  said  port  of  London,  for  the 
purpose  of  landing  the  same  within  the 
said  port  according  to  the  said  custom  and 
usage  of  the  said  port,  the  plaintiff  was  a 
British  subject  owing  allegiance  to  Her 
Majesty  Queen  Victoria,  and  was  bound  by 
the  provisions  of  the  said  Act  of  Parliament 
and  of  ilie  aforesaid  Order  of  Council. 

Eighth.  The  defendant  as  to  so  much  of 
the  first  count  of  the  declaration  as  con- 
cems  the  hay,  parcel  of  the  cargo  in  the 
said  count  mentioned,  repeats  the  seventh 
plea  leaving  out  all  averments  as  to  the 
usage  and  custom  of  the  port  of  London, 
and  instead  thereof  avers  that  the  plaintiff 
by  the  said  charter-party  and  bill  of  lading 
in  the  said  sixth  plea  mentioned,  under- 
took and  agreed  in  respect  of  a  certain 
place  in  Great  Britain,  to  wit,  of  the  port 
of  London,  to  bring  the  hay  loaded,  as  in 
that  plea  is  averred,  into  the  said  port, 
and  to  deliver  the  same  there,  which,  in 
respect  of  the  port  of  London,  is  an  agree- 
ment to  land  the  said  cargo  in  the  said  port, 
and  to  deliver  it  when  so  landed  there. 

Issues  were  joined  on  the  pleas. 
'  At  the  trial  which  took  place  befoi*e 
Cockbum,  C.J.,  at  Guildhall,  at  the 
sittings  after  Michaelmas  Term,  1871,  it 
appeared  that  the .  charter-party  referred 
to  in  the  declaration  was  made  in  France, 
and  stipulated  that  the  cargo  should  be 
brought  and  taken  from  the  ship  along- 
side. Jacques  told  the  master  that  the 
consignees  would  require  the  hay  to  be 
delivered  to  them  at  the  "Tramway 
Wharf"  in  Deptford  Creek,  and  that  he 
should  proceed  there  on  his  arrival  in 
London.  The  master  promised  to  do  so. 
Both  parties  were  ignorant  at  the  time  of 
making  the  charter-party  that  the  Order 
in  Council  set  out  in  the  seventh  plea  had 
been  made,  and  when  the  ship  arrived 
ihe  captain  heard,  for  the  first  time,  that 
it  had  been  so  made.  Having  heard  of  it 
he  did  not  proceed  to  the  Tramway 
Wharf,  and  the  ship  was  detained  in  the 
river  for  eighteen  days,  until  the  defend- 
ant took  the  hay  from  alongside,  and 
exported  it  to  Belgium.  The  verdict  was 
entered    for   the    plaintiff,   leave    being 
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reserved  to  move  to  set  that  verdict  aside 
and  enter  a  verdict  for  the  defendant,  if 
the  facts  proved  established  the  defence 
of  illegality  raised  by  the  pleas.  A  rule 
nisi  having  been  obtained — 

Butt  and  Webster  (on  November  18  and 
21,  1872),  shewed  canse.  Neither  party 
was  aware  at  the  time  the  charter-paHy 
was  entered  into  that  the  order  in  council 
had  been  made,  or  that  the  landing  the 
hay  in  this  country  was  illegal.  It  is  im- 
possible to  contend  that  the  contract  was 
necessarily  illegal.  If  a  contract  is 
capable  of  performance  without  commit- 
ting an  illegal  act,  it  is  a  valid  contract. 
In  the  present  case,  the  contract  of  the 
plaintiff  has  been  performed.  The  order 
in  council  assumes  that  hay  might  be 
brought  from  France,  but  prohibits  the 
landing  thereof  in  England.  That  being 
so,  there  is  nothing  in  the  contract  to 
shew  illegality ;  in  fact  the  hay  has  been 
taken  by  the  defendant  from  on  board  the 
ship,  and  has  been  transhipped  to  Bel- 
,  gium.  The  defendant  will  rely  upon  the 
promise  of  the  master  that  he  would  pro- 
ceed to  a  particular  wharf  at  Deptford 
Creek,  so  that  the  hay  might  be  delivered 
there,  but  the  master  was  not  aware  that 
it  would  be  illegal  to  do  so,  nor  has  such 
a  promise  anything  to  do  with  the  con- 
tract. The  defendant  was  bound  to  find 
means  for  transhipping  the  hay,  and  in 
£act  he  did  obtain  the  license  to  do  so, 
though  probably  the  license  was  not  ne- 
cessary as  the  order  in  council  only  pro- 
hibited the  landing  of  the  hay.  The  fol- 
lowing passive  in  the  judgment  of  Lord 
Abinger,  C.JS.,  in  Lewis  v.  Davison  (1), 
exactly  applies  to  the  present  case :  "  I 
fully  assent  to  the  general  proposition 
which  has  been  urged  that  an  agreement 
to  do  an  unlaw^  act  cannot  be  sup- 
ported in  law.  But  it  does  not  appear 
to  me  that  this  is  necessarily  the  effect 
of  the  agreement  in  the  present  case,  and 
when  the  act  which  is  the  subject  of  the 
contract,  may,  according  to  the  circum- 
stances, be  lawful  or  unlawful,  it  will 
not  be  presumed  that  the  contract  was 
to  do  the  unlawful  act ;  the  contrary  is 

(1)  4  Mee.  &  W.  664 ;  8.  c.  8  Law  J.  Rep.  (w.s.) 
Exch.  78. 


the  proper  inference."  Acain,  the  de- 
cision of  the  Privy  Councu  in  The  Teu- 
tonia  (2)  is  very  strongly  in  jGa,vour  of 
the  plaintiff,  although  that  case  differs  in 
this  respect,  that,  in  the  present  case,  the 
order  in  council  was  made  before  the 
charter-party  was  entered  into.  Bui  it 
must  be  remembered  that  both  parties 
were  ignorant  that  the  order  had  been 
made.  It  was  held  in  Haines  v.  Busk  (3), 
that  it  was  no  answer  to  an  action  by  a 
broker  for  commission  for  procuring 
freight,  that  the  charter-party  procured 
was  such,  that  if  the  chwterer  fedled  to 
obtain  licenses  the  voyage  would  be  illegal. 
So  here,  if  in  order  to  make  the  perform- 
ance of  the  contract  legal,  it  was  neces- 
sary to  procure  a  license,  it  was  the  duty 
of  the  defendant  to  obtain  it.  Even 
assuming  that  the  contract  could  not  be 
carried  out.  Hill  v.  Idle  (4)  shews  that 
the  plaintiff  has  a  right  of  action  against 
the  defendant. 

Milward  and  Maclachlan  (on  Nov. 
21  and  22),  supported  the  raid.— The 
verdict  ought  to  be  entered  for  the  de- 
fendant, on  the  ground  that  the  contract 
was  illegal,^  and  in  order  to  shew  that  it 
was  illegal,  it  may  be  looked  at  oMunde. 
What  was  it?  It  was  that  the  ship 
should  proceed  direct  to  London^  and  land 
the  hay  there,  the  master  agreeing,  ac- 
cordine  to  a  direction  given  to  hmi  at 
TrouvUle,  to  proceed  to  a  named  wharf  at 
Deptford  Creek.  The  order  in  council, 
prohibiting  the  landing  of  hay,  had  been 
made  before  the  charter-party  was  entered 
into  so  that  the  contract  was  altogether 
ille^. 

[Blackbubn,  J. — But  there  was  no  in- 
tention to  break  the  law  of  England,  nor 
was  there  any  enforceable  contract  to  land 
the  hay  in  Deptford  Creek.  Cockburn, 
C.J. — -Which  of  the  two  innocent  parties 
is  to  suffer  ?  Surely  not  the  shipowner 
who  has  performed  his  part  of  the  con- 
tract.] 

The  contract  was  to  bring  the  hay  to 
London,  and  it  must  be  implied  that  it 
was  intended  for  use  in  England,  not  to 

(2)  41  Law  J.  Rep.  (n.s.)  Adm.  67 ;  s.c.  Law 
Rep.  4  P.O.  Ap.  172. 

(3)  5  Taunt  521. 

(4)  4  Campb.  327. 
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be  exported  from  England  to  another 
country.  In  the  notes  to  ColUns  y. 
Blantem  (5),  the  learned  author  writes : 
"The  principle  established  in  CoUins  y. 
Blantem,  viz.,  that  illegality  may  be 
pleaded  as  a  defence  to  an  action  on  a 
deed,  has  been  so  often  recognised  and  is 
so  well  settled  as  law,  that  it  would  be 
useless  to  enter  upon  any  long  discussion 
respecting  it,  "  and  then  the  oases  are  col- 
lected. See  also  Gunard  v.  Hyde  (6). 
In  CoUms  v.  Blantem  (5),  the  contract 
was  good  upon  the  face  of  it,  and  valid  if 
looked  at  by  itself,  but  when  the  illegality 
was  imported  into  it  aliunde^  it  was  held 
to  be  bad. 

[Blackburn,  J. — There  there  was  a 
wicked  intention  to  frustrate  the  law,  but 
here  there  was  no  such  intention.] 

It  is  contended  there  was  an  intention 
to  break  the  law,  for  both  the  parties 
intended  that  the  hay  should  be  landed 
which  was,  in  fiact,  contrary  to  the  law  ; 
"  ignorantia    legis    excusat     neminem." 
Taking  the  charter-party  along  with  the 
direction  to  the  master  to  take  the  ship  to 
the  whar^  and  the  assent  of  the  master,  it 
is  clear  that  there  was  an  intention  to  land 
a  cargo  which,  according  to  the  order  in 
council,  must  be  regarded  at  that  time  as 
cargo  calculated  to  produce  rinderpest. 
The  master  was  bound  to  obey  the  di- 
rection given  to  him,  which  may  be  looked 
upon  as  being  part  of  the  charter-party 
— T^  Felix  (7).     But  further,   on  the 
face  of  it  the  contract  was  illegal,  because 
contrary  to  the  order  in  council.     Under 
that  order  made  in  pursuance  of  "  The 
Contagious     Diseases     (Animals)     Act, 
1869  "  (32  &  38  Vict.  c.  70.  s.  78),  if  any 
person  landed  or  attempted  to   land  the 
hay  it  would  have    been  forfeited,   and 
this  contract  was  for  breaking  bulk  and 
putting  the  hay  over  the  ship's  side  in  the 
river.     That  would  include  the  putting 
it  into  lighters. 

[Blackbtten,  J. — The  agreement  to  de- 
liver into  lighters  would  not  shew  that 
the  plaintiff  knew  what  would  be  done 
with  the  hay  afterwards.  I  do  not  see 
anything  illegal  in  transhipping  the  hay, 
so  long  as  it  was  not  landed.] 

(5)  1  Smith  L.C.  278,  4ih  edition. 

(6)  29  Law  J.  Bep.  (jr.s.)  aB.  6. 

(7)  37  Law  J.  Bep.  (if.8.)  Adm.  48. 


In  construing  the  Act  of  Parliament 
the  purpose  which  the  legislature  had  in 
view,  namely,  the  prevention  of  the  im- 
portation of  infected  matter,  must  not 
be  lost  sight  of.  —  Elliott  v.  Richard* 
80fk  (8).        , 

They  also  referred  ta  Forster  v.  Toy- 
lor  (9),  Brereton  v.  Ohapma/n  (10),  MuUer 
V,  Qemon  (11)  and  Stevens  v.  Oourley  (12). 
Our,  adv,  vult. 

The  judgment  of  the  Court  (13)  was 
now  (Jan.  24)  delivered  by 

Blackbubn,  J. — This  was  an  action 
brought  by  the  owner  of  a  ship  against 
the  charterers,  for  detaining  the  ship,  in 
which  the  plaintiff  has  obtained  a  verdict, 
subject  to  leave  to  move  to  enter  the  ver- 
dict for  the  defendant,  if  the  &cts  proved 
establish  a  plea  of  illegality. 

On  the  trial  before  the  Lord  Chief 
Justice,  the  material  facts  appeared  to  be, 
that  the  charter-party  was  made  iu  France 
between  the  agent  of  the  defendant  and 
the  master  of  the  ship. 

By  this  charter-party  it  was  stipulated 
that  the  ship  should  proceed  to  Trouville, 
a  port  in  France,  and  there  load  a  cargo 
of  pressed  hay,  and  proceed  therewith 
direct  to  London,  and  a  term  in  the 
charter-party  was  to  the  effect  that  all 
cargo  should  be  brought  and  taken  from 
the  ship  alongside. 

The  defendant's  agent  eventually  told 
the  master  that  the  consignees  would 
require  the  hay  to  be  delivered  at  a  par- 
ticular wharf  in  Deptford  Creek,  and  that 
he  should  proceed  there  on  his  arrival  in 
London,  and  this  the  master  promised 
to  do. 

On  arriving  in  the  Thames  the  master 
prepared  to  proceed  to  the  wharf,  but 
then  for  the  first  time  learned  that,  by  an 
order  in  council  made  under  the  authority 
of  the  Cattle  Diseases  Acts,  France  was 
declared  to  be  an  infected  country,  and  it 
was  made  illegal  to  land  in  Qreat  Britain 


(8)  39  Law  J.  Bep.  (x.s.)  C.P.  340;  s.  c.  Law 
Bep.  6  C.P.  744. 

(9)  6B.&Ad.  887. 

(10)  7  Bing.  569. 

(11)  3  Taunt.  394. 

(12)  7  Com.  B.  Bep.  N.S.  99  ;  s.  c.  29  Law  J. 
Bep.  (n.8.)C.P.  1. 

(13)  Cockbuni,  C.J. ;  Blackborn,  J. ;  M ellor,  J. 
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any  hay  brought  from  that  coontry.  He 
coold  not  therefore  proceed  to  the  wharf 
and  ihere  deliver  the  cargo,  for  that 
would  have  been  landing  the  hay  and 
illegal.  After  some  delay,  the  defendant 
received  the  cargo  from  alongside  the  ship 
in  the  river  into  another  vessel  and  ex- 
ported it.  There  was  no  legal  objection 
to  this  being  done,  but  during  the  interval 
eighteen  days  elapsed,  and  it  was  for  this 
detention  that  the  plaintiff  recovered.*  It 
appeared  that  the  order  in  council  had 
been  made  and  published  before  the 
charter-party  was  entered  into,  but  that 
in  fact  neither  the  master  of  the  ship  nor 
the  defendant's  agents  were  aware  that  it 
had  been  made. 

A  rule  was  obtained  which  was  argued 
in  Michaelmas  Term,  before  the  Lord 
Chief  Justice,  my  brother  Mellor  and  my- 
self,  when  we  took  time  to  consider.  We 
are  of  opinion  that  the  rule  should  be 
discharged.  The  charter-party  provides, 
that  the  cargo  was  to  be  taken  from 
alongside,  and  that  being  so,  the  con- 
signee might  select  any  legal  and  reason- 
able place  within  the  port,  at  which  to 
take  it  from  alongside.  He  by  his  agent 
in  France  named  this  wharf  which  he 
supposed  erroneously  to  be  a  legal  place, 
and  the  master  under  the  same  mistake 
assented  to  this,  as  indeed  he  would  have 
had  no  right  to  refuse,  if  it  had  really 
been  a  legsd  place.  But  when  it  turned 
out  that  the  defendant  had  named  a  place 
for  the  performance  of  the  contract, 
where  the  performance  was  impossible 
because  illegal,  that  did  not  put  an  end  to 
the  contract,  if  the  performance  in  any 
other  way  was  legal  and  practicable. 

In  the  present  case  the  performance  by 
receiving  the  cargo  alongside  in  the  river 
without  landing  it  at  all  was  both  legal 
and  practicable.  See  The  Teutonia  (2), 
a  case  which  would  have  b^n  precisely 
in  point  if  the  order  in  council  rendering 
the  landing  illegal  had  come  into  opera- 
tion after  fiie  contract  was  made,  instead 
of  before.  It  was  on  the  &ct  that  the 
order  in  council  existed  at  the  time  the 
contract  was  made,  that  the  argument  for 
the  defendant  was  mainly  grounded.  It 
was  said  that  the  intention  of  both  parties 
was,  that  the  hay  was  to  be  landed,  that 
.  iherofore  they  intended  to  violate  the  law. 


and  that  it  may  be  shewn  by  extraneous 
evidence  that  a  contract  on  the  &oe  of  it, 
perfectly  l^;al,  is  void  because  made  with 
intent  to  violate  the  law,  and  that  igno- 
jance  of  the  law  makes  no  difference. 

But  we  think,  in  the  first  place,  that 
it  is  a  mistake  to  say  that  the  plaintiff 
intended  that  the  hay  should  be  landed. 
He,  no  sdoubt,  contemplated  and  expected 
that  the  hay  would  be  landed,  for,  except 
under  very  unusual  circumstances,  hay 
is  not  brought  into  the  Thames  for  any 
other  object ;  but  all  that  the  shipowner 
bargained  for,  and  all  that  he  can  properly 
be  said  to  have  intended  was,  that  on  the 
arrival  of  the  ship  in  London,  his  freight 
should  be  paid,  and  the  hay  taken  out  of 
his  ship.  If  unexpectedly  there  had 
arisen  a  great  demand  for  hay  abroad,  like 
that  which  existed  when  an  army  was  in 
the  Crimea,  the  consignee  might  have 
transhipped  the  hay,  and  exported  it, 
without  the  shipowner  having  the  slight- 
est ground  for  complaining  that  his  in- 
tention was  frustrated.  We  agree  that 
a  contract  lawful  in  itself  is  illegal,  if  it 
be  entered  into  with  the  object  that  the 
law  should  be  violated ;  if,  as  it  is  ex- 
pressed in  Pearce  v.  Brookes  (13),  it  is  done 
for  the  very  object  of  satisfying  an  illegal 
purpose,  or,  as  it  is  expressed  in  M^Kinnell 
V.  Robinson  (14),  "  for  the  express  purpose 
of  the  violation  of  the  law." 

But  in  the  present  case,  the  shipowner 
never  did  contemplate  or  believe  that  the 
defendant  would  violate  the  law*  He  con- 
templated  that  the  defendant  would  land 
the  goods,  which  he  thought  was  lawful ; 
but  if  he  had  thought  at  all  of  the  possi- 
bility of  the  landing  being  prohibited,  he 
would  probably  have  expected  that  the 
defendwt  would  in  that  case  not  violate 
the  law ;  and  he  would  have  been  right 
in  fact  in  that  expectation,  for  the  defen- 
dant did  not  attempt  to  land  the  goods. 

We  quite  agree  that  where  a  contract 
is  to  do  a  thing  which  cannot  be  per- 
formed without  a  violation  of  the  law,  it 
is  void,  whether  the  parties  know  the  law 
or  not.     But  we  think  that,  in  order  to 

(13)  35  Law  J.  Bep.  (x.s.)  Exch.  134 ;  s.  e.  4 
M.C.  358  ;  s.  c.  Law  Rep.  1  Exch.  218. 

(14)  3  Mee.  &  W.  484 ;  8.  c.  7  Law  J.  Bep.  (ir.s.) 
Each.  149. 
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avoid  a  contract  which  can  be  legaUj 
performed,  on  the  ground  that  there  was 
an  intention  to  peif  orm  it  in  an  illegal 
manner,  it  is  necessary  to  shew  that  there 
was  the  wicked  intention  to  break  the 
law ;  and  if  this  be  so,  the  knowledge  of 
what  the  law  is  becomes  of  great  import- 
ance. 

No  one  could  for  a  moment  contend 
that  if  everything  happening  in  France 
had  happened  within  the  jurisdiction  of 
our  country,  the  plaintiff  and  defendant's 
agent  could  have  been  successfully  in^ 
dieted  for  a  conspiracy  to  violate  the  law 
by  landing  their  goods,  for  there  would 
have  been  a  want  of  mens  rea.  And  it 
seems  to  us  that  the  mens  rea  is  as  neces- 
sary to  avoid  a  contract  which  can  he 
legally  performed,  because  when  it  was 
made  it  was  with  the  object  of  satisfying 
an  illegal  purpose,  as  it  is  to  render  the 
parties  criminally  responsible. 

Buh  discliarged. 

Attorneys — Ingledew  &  Ince,  for  plaintiff ; 
Ashnrat,  Morris  &  Co.,  for  defendant. 


[IN  THE  EXCHEQUER  CHAMBER.] 

1873.      \ 
Feb.l.     / 


DAWKINS  V,  LORD  BOKEBT. 


Defamation  — Libel — Slander — Ai'my — 
Soldier — Court  of  Enquiry — Evidmice. 

It  having  been  reported  that  the  plain-' 
tiff,  an  officer  in  the  amvy,  had  made 
charges  against  his  brotJier  officers,  the  Com^ 
mander-in-Chief  directed  that  a  Court 
of  Enquiry  should  be  assembled,  who 
should  enquire  into  the  matter  and  report 
thereon  to  the  Comanander-in-Chief  A 
Court  was  held  at  which  the  defendant,  an 
officer  in  the  army,  was  required  to  attend 
as  a  witness.  Being  examined  as  a  wit-* 
ness,  he  ga/ce  viva  voce  evidencCy  and  then 
handed  in  a  paper  containing,  in  substance, 
a  repetition  of  his  evidence,  vdth  some 
additions  upon  the  su^ect,  and  thds  paper 
was  received  by  the  Court,  A  report  was 
made  by  the  Court  to  the  Corrvmaaider-in' 
Chief     The  plamtiff  applied  for  a  Court' 


Martial  upon  the  defendant  for  such  his 
conduct  towards  ilie  plaintiff.  The  appli- 
cation  was  not  acceded  to,  and  the  plaintiff 
hvught  an  action  against  the  defendant,  in 
respect  of  the  vrritten  paper  as  a  libel,  and 
i/n  respect  of  the  viva  voce  evidence  as 
slander. 

The  Judge  at  the  trial  ruled  that  the 
action  would  not  lie  if  the  verbal  am,d 
written  statements  complained  of  were  mads 
by  the  defendant,  being  a  military  officer, 
in  the  course  of  a  military  enquiry  in 
relation  to  the  conduct  of  the  plaintiff,  he 
being  also  a  military  officer,  and  with 
reference  to  the  subject  of  the  enquiry, 
although  the  defendaiU  had  acted  mala 
fide,  and  vdth  actual  malice,  and  without 
any  reasonable  and  probable  cause,  and 
with  a  knowledge  thai  the  stcUement  made 
and  handed  in  by  him  as  aforesaid  was 
false, 

A  BUI  of  Exceptions  having  been 
tendered, — Held,  that  this  ruling  as  to  the 
law  was  correct, 

Meld  also,  that  the  evidence  of  the 
defenda/nt  was  Imt  a  parcel  of  the  minutes 
of  the  proceedings  of  the  Court,  which  when 
reported  and  delivered  to  the  Commander' 
in'Chief  was  received  and  held  by  him  on 
behalf  of  the  Sovereign,  and  as  such  was 
inadmissible  in  evidence. 

This  was  a  Bill' of  Exceptions  to  the 
ruling  of  Blackburn,  J.,  at  the  trial  of 
this  cause. 

The  Bill  of  Exceptions  set  out  the 
declaration  as  follows — ^For  that  before 
and  at  the  time  of  the  committing  of 
the  grievances  hereinafter  in  the  several 
counts  of  this  declaration  alleged,  the 
plaintiff  was  an  officer  and  lieutenant- 
colonel  in  the  army,  and  held  Her  Ma- 
jesty's commission  in  Her  Majesty's 
regiment  of  Coldstream  Guards,  and  was 
entitled  to  certain  emoluments  in  respect 
thereof;  and  the  defendant  falsely  and 
maliciously  wrote  and  published  of  and 
concerning  the  plaintiff,  and  of  and  con- 
cerning him  as  such  officer  and  captain  as 
aforesaid,  amongst  other  things,  the 
words  following,  that  is  to  say — "  On 
every  occasion  that  I  have  seen  him 
(meaning  the  plaintiff)  in  the  presence 
of  his  commanding  officers,  his  manner 
has   betrayed   a  total   want    of  defer- 
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ence,  not  to  use  a  stronger  term,  and  all 
reports  bad  represented  bim  as  liabitaallj 
insubordinate ; "  and  also  tbe  words  follow- 
ing, tbat  is  to  say — "  I  (meaning  tbe  de- 
fendant) also  certeinlj  told  bim  (meaning 
tbe  plaintiff)  tbat  unless  be  gained  more 
self-command  and  bebaved  witb  more  re- 
spect to  tbose  under  wbose  orders  be 
served,  I  must  consider  bim  unfit  for 
command  as  I  did  for  bis  present  position 
(meaning  tbe  position  of  tbe  plaintiff  as 
Bucb  officer  and  captain  as  aforesaid).  I 
am  still  of  tbat  opinion,  and  I  cannot 
tbink  tbat  I  overstepped  my  duty  in  ex- 
pressing it  clearly  to  nim ;  "  and  also  tbe 
words  following,  tbat  is  to  say — "He 
(meaning  Her  Majesty's  tben  adjutant- 
general)  tben  asked  wbetber  I  (meaning 
tbe  defendant)  wisbed  tbe  lieutenant- 
colonel  (meaning  tbe  plaintiff)  to  be 
tried  for  insubordination.  I  (meaning 
the  defendant)  answered,  I  bad  only 
placed  bim  under  arrest  because  I  could  not 
permit  an  officer  to  treat  me  witb  marked 
disrespect  in  tbe  presence  of  a  great  many 
junior  officers,  but  tbat  as  I  scarcely  be- 
lieved bim  to  be  responsible  for  bis  actions 
(meaning  tbereby  tbat  tbe  plaintiff  was 
not  in  bis  rigbt  mind),  I  sbould  prefer 
bis  being  admonisbed  and  released ; " 
and  also  tbe  words  following,  tbat  ^is  to 
say—"  I  (meaning  tbe  defen(&nt)  told  tbe 
former  Court  tbat  wbicb  I  again  repeat, 
viz.,  tbat  after  a  long  and  earnest  consi- 
deration of  all  tbat  bas  passed,  I  reported 
to  bis  Boyal  Higbness  my  conviction 
tbat  tbe  lieutenant-colonel  was  unfit  to 
oommand  "  (meaning  tbat  tbe  plaintiff  was 
unfit  for  command,  and  unfit  for  bis  posi- 
tion as  sucb  officer  and  captain  as  afore- 
said). And  tbe  plaintiff  also  sues  tbe  de- 
fendant for  tbat  tbe  defendant  fiedsely 
and  maliciously  spoke  and  publisbed  of 
and  concerning  tbe  plaintiff  and  of  and 
concerning  bim  as  sucb  officer  and  captain 
as  aforesaid  tbe  words  following,  tbat  is 
to  say — "I  (meaning  tbe  defendant) 
bave  seen  bim  (meaning  tbe  plaintiff) 
in  tbe  presence  of  bis  superior  officers, 
and  on  every  occasion  be  sbewed  in  bis 
manner  a  total  want  of  deference  to  tbeir 
opinions,  not  to  use  a  stronger  term  " 
(meaning  tbat  tbe  plaintiff  was  in  tbe 
babit  of  treating  bis  superior  officers  in 
an  insubordinate  manner  and  witb  a  want 


of  proper  respect);  and  also  tbe.wofds 
following,  tbat  is  to  say — "  He  (meaning 
tbe  plaintiff)  is  not  in  my  (meaning  tbe 
defendant's)  opinion  always  responsible 
for  bis  actions,  and  be  is  unfit  to  com- 
mand otbers  because  be  cannot  command 
bimself "  (meaning  tbat  tbe  plaintiff  was 
not  always  in  bis  rigbt  mind,  and  tbat  be 
was  unfit  for  bis  position  as  sucb  officer 
and  captain  as  aforesaid) ;  and  also  tbe 
words  following,  tbat  is  to  say — "I  (mean- 
ing tbe  defendant)  bave  never  found  one 
of  tbe  superior  officers  of  Colonel  Daw- 
kins*  (meaning  tbe  plaintiff's)  regiment, 
wbo  did  not  state  to  me  tbat  during  bis 
(meaning  tbe  plaintiff's)  wbole  service, 
be  bad  been  constantly  taking  offence 
wbere  none  was  meant,  and  tbat  be  was 
babitually  disrespectful  to  bis  command- 
ing-officers. His  (meaning  tbe  plaintiff's) 
manner  on  every  occasion  on  wbicb  I 
(meaning  tbe  defendant)  saw  bim  con- 
firmed tbat  opinion  "  (meaning  tbat  tbe 
plaintiff  was  insubordinate  and  unfit  for 
his  position  as  sucb  officer  and  captain  as 
aforesaid)  ;  and  ako  tbe  words  following, 
tbat  is  to  say — "  My  (meaning  tbe  defen- 
dant's) enquiry  led  me  to  conclude  tbat 
Colonel  Dawkins  (meaning  tbe  plaintiff) 
was  of  so  captious  a  disposition  tbat  be 
was  at  times  not  responsible  for  bis  ac- 
tions." 

Plea — ^Tbe  defendant  says  tbat  be  is 
not  guilty. 

Replication — Tbe  plaintiff  joins  issue 
upon  tbe  defendant's  plea. 

Tbe  Bill  of  Exceptions  tben  stated  tbat 
tbe  said  issue  came  on  to  be  tried  before 
Blackbubn,  J.,  and  tbereupon  to  maintain 
and  prove  tbe  said  issue  above  joined,  it 
was  stated  to  tbe  jury  aforesaid  by  counsel 
on  tbe  part  of  tbe  plaintiff,  and  admitted 
by  counsel  on  tbe  part  of  tbe  defendant, 
as  follows : 

1.  Tbat  at  tbe  time  of  tbe  writing  and 
publishing  of  tbe  words  set  forth  in  the 
first  and  second  counts  respectively,  t^at 
is  to  say,  on  tbe  fourteenth  day  of  Feb- 
ruary, in  tbe  year  of  our  Lord  one  thou- 
sand eight  hundred  and  sixty-five,  the 
plaintiff  was  an  officer  in  her  Majesty's 
army,  holding  the  commission  t>f  captain 
and  lieutenant-colonel  in  tbe  first  bat- 
talion of  tbe  Coldstream  regiment  of  foot 
guards,  and  the  defendant  was  an  officer 
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in  the  said  army  holding  the  commission 
of  lieatenant-general. 

2.  ThMonthetwenty.fifthdayofMay, 
in  the  year  of  our  Lord  one  thonsand 
eight  hundred  and  sixty,  the  defendant 
had  been  and  was  an  officer  in  the  said 
army,  holding  her  Majesty's  commission 
as  lientenant-ffeneral,  and  in  command  of 
a  brigade  of  me  said  army,  including  the 
said  regiment  of  foot  guards,  and  the 
defendant  continued  to  be  the  com- 
manding officer  of  such  brigade  up  to  and 
until  the  second  day  of  July  in  the  year 
of  our  Lord  one  thousand  eight  hundred 
and  sixty  inclusive. 

3.  That  plaintiff,  on  the  twenty-fiflh 
day  of  May,  and  up  to  and  until  the  said 
second  day  of  Jidy  inclusiye,  held  her 
Majesty's  commission  of  captain  and  lieu- 
tenant-colonel in  the  saia  regiment  of 
foot  guards,  and  was  during  all  that 
period  of  time  under  the  command  of  and 
subject  to  the  orders  of  the  defendant  as 
and  being  his  commanding  officer. 

4.  That  during  the  said  period  of  time 
certain  r^ulations  and  orders  made  by 
her  Majesty  relating  to  the  discipline  and 
goyemment  of  the  army,  and  known  as 
"The  Queen's  Regulations  and  Orders 
for  the  army,"  were  and  still  are  in  force, 
among  others  a  Regulation  or  order  in 
words  and  figures  as  follows,  that  is  to  say : 

"A  Court  of  Enquiry  may  be  assembled 
by  any  officer  in  command  to  assist  him 
iu  arriving  at  a  correct  conclusion  on 
any  subject  on  which  it  may  be  expedient 
for  him  to  be  thoroughly  informed.  With 
this  object  in  view  such  Court  may  be 
directed  to  investigate  and  report  upon 
any  matters  that  may  be  brought  before 
it,  but  it  has  no  power  (except  when  con- 
vened to  record  the  illegal  absence  of 
soldiers,  as  provided  for  in  the  articles  of 
war)  to  administer  an  oath,  nor  to  compel 
the  attendance  of  witnesses  not  military." 
And  a  further  regulation  or  order  in 
words  and  figures  as  follows,  that  is  to  say : 

"  A  Court  of  Enquiry  is  not  to  be  con- 
sidered in  any  light  as  a  judicial  body. 
It  may  be  employed  at  the  discretion  of 
the  convening  officer  to  collect  and 
record  information  only,  or  it  may  be  re- 
quired to  give  an  opinion  also  on  any 
proposed  question,  or  as  to  the  origin  or 
cause  of  certain  existing  facts  or  circum- 

Nicw  Sebibs^  42.—  Q.B. 


stances.  Specific  instructions  on  these 
points  are,  however,  always  to  be  given  to 
the  Court.  The  proceedings  are  to  be  re- 
corded in  writing  as  far  as  practicable  in 
the  form  prescribed  for  Courts  Martial, 
signed  by  each  member,  and  forwarded 
to  the  convening  authority  by  the  presi- 
dent." 

5.  That  on  the  3rd  day  of  February, 
1865,  it  was  directed  by  Field-Marshal 
his  Royal  Highness  George,  Duke  of 
Cambridge,  Commanding  in  Chief^  that  a 
Court  of  Enquiry  should  be  held  for  the 
purpose  of  making  such  enquiries  and 
affording  such  information  as  hereinafter 
mentioned  and  referred  to. 

6.  That  a  letter  summoning  such  Court 
of  Enc^uiiy  was  on  the  4th  day  of  Feb- 
ruary, m  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  sixty-five,  by 
command  of  his  Royal  Highness  the 
Field-Marshal  Commanding  in  Chief, 
written  and  sent  by  the  said  Sir  James 
Yorke  Scarlett,  as  and  then  being  the 
adjutant-general  of  Her  Majesty's  army, 
to  Major- General  Lord  Frederick  Paulet, 
C.B.,  then  holding  Her  Majesty's  com- 
mission of  major-general  in  Her  Majesty's 
said  army,  and  the  fit  and  proper  person 
to  be  charged  with  the  duty  hereinafter  set 
forth  in  the  said  letter,  which  said  letter 
was  in  the  words  and  figures  as  follows, 
that  is  to  say — 

"  February  4th,  1S66. 

"  My  Lord, — I  have  the  honour  to  ex- 
press the  Field-Marshal  Commanding  in 
Chiefs  desire  that  your  Lordship  wiU  be 
pleased  to  cause 
"Colonel  De  Bathe,  C.B.,  Scotch  Fusilier 

Guards ; 
"Colonel  H.S.H.  Prince  Edward  of  Saxe 

Weimar,  C.B.,  Gb^nadier  Guards ; 
"  Colonel  Stephenson,  C.B.,  Scotch  Fusi* 

lier  Guards ; 
"  Colonel  Wynyard,  Grenadier  Guards ; 
to  be  detailed  as  members  of  a  Court  of 
Enquiry,  to  be  assembled  under  the  presi- 
dency of  General  Sir  Alexander  Wood- 
ford, G.C.B.,  to  whom  they  should 
severally  report  themselves  for  further  in- 
structions as  to  the  time  and  place  of 
meeting. 

**  I  have  obc 
"  (Signed)  J.  Yorke  Scarlett, 

"Adjutant-General." 
K 
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7.  That  on  the  4th  day  of  Febmary  a 
letter  was,  by  the  command  of  his 
Boyal  Highness  the  Field-Marshal  Com- 
manding-m-Chief,  addressed  and  sent 
by  the  said  Sir  James  Yorke  Scarlett,  as 
snch  Adjutant- (General  as  aforesaid,  to 
General  Sir  Alexander  Woodford,  G.C.B., 
then  holding  Her  Majesty's  commission 
of  General  in  Her  Majesty  s  said  army,  as 
President  of  the  said  Court  of  Enquiry, 
which  letter  was  in  words  and  figures  as 
follows,  that  is  to  say — 

"  February  4th,  1865. 

"  Sir, — I  have  the  honour  to  inform  you 
that  his  Royal  Highness  the  Field-Mar- 
shal Commanding-in-Chief  has  been 
pleased  to  appoint  you  to  be  President  of 
a  Court  of  Enquiry,  constituted  as  in  the 
margin  (1). 

**  The  subject  which  will  be  submitted 
for  your  investigation  arises  out  of  an 
assertion,  frequently  repeated  and  insisted 
on  by  lieutenal-Colonel  Dawkins,  that 
certam  officers  under  whose  command  at 
various  times  he  has  been  placed  have 
made  false  statements  of  racts  to  his 
injurv^. 

"  Repudiating  the  interpretation  which 
his  Royal  Highness  was  willing  to  place 
on  these  words,  vir.,  *  That  Lieutenant- 
Colonel  Dawkins  alluded  to  opinions  and 
conclusions  on  the  part  of  these  officers 
with  which  being  unfavourable  to  himself 
he  did  not  coincide,*  this  officer  has  insisted 
on  giving  the  more  offensive  interpretation 
to  his  words,  as  will  be  seen  by  the  corre- 
spondence submitted  to  the  Court. 

"  Under  these  circumstances,  it  has  be- 
come necessary  in  justice  to  the  officers, 
who  in  exercise  of  their  command  have 
from  time  to  time  found  fault  with  Lieu- 
tenant-Colonel Dawkins,  to  ascertain 
whether  Lieutenant- Colonel  Dawkins  can 
substantiate  his  charges  against  them. 

"  The  Court,  therefore,  under  your  di- 
rection, will  give,  after  due  investigatiou, 
their  opinion  as  to  the  validity  of  the 
charges  in  the  sense  in  which  Lieutenant- 
Colonel  Dawkins  presses  them  against 
his  superior  officers,  and  also  will  give 
their  opinion  upon  Lieutenant- Colonel 
Dawkins'  conduct  generally,  as  evinced 
by  the    correspondence    submitted,  and 

(1)  The  four  officers  named  in  the  last  letter. 


state  how  far  they  consider  the  service 
will  be  benefited,  or  the  contrary,  by 
placing  Lieutenant-Colonel  Dawkins  in 
command  of  a  battalion  of  Guards,  when 
the  occasion  presents  itself. 
"  I  have,  Ac, 
"  (Signed)  J.  Yorke  Scarlett, 

"  Adjutant-General." 

8.  That  the  said  Court  of  Enquiry,  so 
appointed  as  aforesaid^  met  on  the  tenth 
day  of  February,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty- 
five,  and  proceeded  to  investigate  and  to 
enquire  into  the  several  matters,  so  re- 
ferred and  submitted  to  them  as  aforesaid, 
on  that  day  and  by  due  adjournment  on 
fifteen  several  days  subsequently,  between 
the  said  tenth  d&j  of  February,  and  the 
twenty-ninth  day  of  March,  in  the  year 
of  our  Lord,  one  thousand  eight  hundred 
and  sixty-five,  inclusive. 

9.  That  the  plaintiff,  aa  such  officer  as 
aforesaid,  appeared  before  such  Court  at 
such  sittings,  and  made  statements  and 
produced  and  read  documents  in  reference 
to  the  said  charges  and  to  the  matters  bo 
referred  and  submitted,  as  afoi'esaid,  to 
the  said  Court  of  Enquiry. 

10.  That  the  defendant  then  being  and 
having  been  such  officer  as  aforesaid,  was 
required  to  and  on  the  fourteenth  day  of 
February,  one  thousand  eight  hundred 
and  sixfy-five,  did  appear  before  the  said 
Court  of  Enquiry,  to  be  examined  before 
the  said  Court,  touching  the  matters  so 
referred  and  submitted  to  the  said  Court 
as  aforesaid,  and  was  examined  by  the 
said  plaintiff  and  by  the  said  Court  re- 
spectively, touching  the  said  matters  so 
i^erred  and  submitted  as  aforesaid. 

11.  That  on  the  said  fourteenth  day  of 
February  aforesaid,  the  defendant  amongst 
other  statements  made  by  him  in  tiie 
course  of  his  said  examination  before  the 
said  Court,  made  to  the  said  Court' the 
several  statements  set  forth  in  the  second 
count  of  the  declaration.  And  afterwards 
and  after  the  close  of  his  examination 
before  the  said  Court,  and  without  any 
request  by  the  said  Court,  or  by  the 
plaintiff,  or  by  any  other  person  to  him 
so  to  do,  handed  in  to  the  said  Court  a 
written  paper  containing  the  words  set 
forth  in  the  said  first  count,  which  was 
received  by  the  Court. 
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12.  That  the  plaintiff  applied  to  the 
proper  military  authority  in  that  behalf, 
for  a  Gonrt-Martial  on  the  defendant  for 
8uoh  his  condnct  towards  the  plaintiff, 
and  snch  military  anthority  having  power 
to  grant  or  refuse  the  said  Conrt-Martial, 
did  refuse  to  summon  or  allow  the  same 
to  be  held,  whereupon  the  plaintiff  brought 
the  present  action. 

18.  That  the  aforesaid  statements  and 
admissions  having  been  made  as  afore- 
said, upon  the  trial  of  this  cause,  there- 
upon the  counsel  for  the  plaintiff  proposed 
and  offered  further  to  give  in  evidence 
and  prove,  that  the  defendant  in  making 
and  handing  in  the  said  statements  set 
forth  in  the  said  first  and  second  counts 
respectively,  was  acting  mala  fide  and 
with  actual  malice,  and  that  the  said 
statements  were  respectively  made  with- 
out any  reasonable  or  probable  cause  for 
the  same,  and  with  a  knowledge  on  the 
part  of  the  defendant  that  they  were 
respectively  false. 

14.  Whereupon  the  counsel  for  the 
defendant  interposed,  and  insisted  that 
even  if  the  said  evidence  proposed  and 
offered  to  be  given  by  the  plaintiff  were 
given,  and  it  was  proved  that  the 
defendant,  in  making  the  said  state- 
ments, had  acted  mcUa  fide  and  with 
actual  malice,  and  that  the  said  state- 
ments were  respectively  made  without  any 
reasonable  or  probable  cause,  and  with  a 
knowledge  on  the  part  of  the  defendant 
that  they  were  respective^  false,  still  the 
action  would  not  lie. 

15.  And  the  said  Judge  declared  his 
opinion  that  the  said  evidence  so  offered 
to  be  given  by  the  plaintiff  as  aforesaid, 
was  immaterial  and  irrelevant,  and  that, 
as  a  matter  of  law,  the  action  would  not  lie, 
if  the  verbal  and  written  statements  were 
made  by  the  defendant,  being  a  military 
man,  in  the  course  of  a  military  enquiry  in 
relation  to  the  conduct  of  the  plaintiff, 
being  a  military  man,  and  with  reference 
to  the  subject  of  that  enquiry,  even  though 
the  plaintiff  should  prove  that  the  defend- 
ant had  acted  mala  fide  and  with  actual 
malice,  and  without  any  reasonable  or 
probable  cause,  and  with  a  knowledge 
that  the  statements  so  made  and  handed 
in  by  him  as  aforesaid  were  fetlse,  and 
then  directed  the  said  jury  that,  under 


the  circumstances  so  stated  and  admitted 
as  above  set  forth,  as  a  matter  of  law  the 
action  would  not  lie,  even  though  the 
plaintiff  should  prove  that  the  defendant 
had  acted  mala  fide  and  with  actual  ma- 
lice, and  without  any  reasonable  or  pro- 
bable cause,  and  with  a  knowledge  that 
the  statements  so  made  and  handed  in 
by  him  as  aforesaid  were  fftlse.  And 
the  jurors,  bjr  and  under  the  direc- 
tion of  the  said  Judge,  then  gave  their 
verdict  for  the  defendant  upon  the  said 
issue. 

16.  And  the  counsel  for  the  plaintiff, 
upon  the  direction  of  the  said  Judge,  con- 
ceiving that  by  law  the  said  action  would, 
under  the  said  circumstances,  lie  if  the 
plaintiff  proved  that  the  defendant  had, 
in  making  and  handing  in  Uie  said  state- 
ments in  the  said  first  and  second  counts 
set  forth,  acted  mala  fide  and  with  actual 
malice,  and  without  any  reasonable  or 
probable  cause,  and  with  a  knowledge  that 
the  said  statements  were  false,  made  their 
exceptions  to  the  said  directions  of  the 
said  Judge. 

17.  And  inasmuch  as  the  matters  afore- 
said do  not  appear  by  the  record  of  the 
verdict  aforesaid,  the  said  counsel  for  the 
plaintiff  did  then  and  there,  and  before 
the  giving  of  the  said  verdict,  propose  his 
aforesaid  exceptions  to  the  said  directions 
of  the  said  Judge,  and  requested  him  to 
put  his  seal  to  this  bill  of  exceptions,  con- 
taining the  several  matters  so  stated  on 
the  part  of  the  plaintiff,  and  admitted  on 
the  part  of  the  defendant  as  aforesaid, 
and  the  several  matters  so  offered  to  be 
given  in  evidence  on  the  part  of  the  plain- 
tiff as  aforesaid,  and  the  said  directions 
of  the  said  Judge  thereon,  according  to 
the  statute  on  that  behalf,  and  thereupon 
the  said  Judge  did  put  his  seal  hereto, 
according  to  the  said  statute. 

Matthews  (Soil  with  him)  argued  the 
case  for  the  plaintiff  (on  Feb.  13,  14, 
1872),  and  Sir  John  Karslake  {Archibald 
with  him)  for  the  defendant. 

[The  arguments  need  not  be  reported 
as  the  questions  are  so  fully  set  forth  in 
the  Bill  of  Exceptions  and  the  judgment 
of  the  Court.] 

The  following  cases  and  authorities 
were  referred  to  in  the  course  of  the 
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arguments  —  Wa/rden  v.  Batley  (2)  ; 
Grant  v.  Shard  (3) ;  Reynolds  v.  Keji- 
iiedy  (4)  ;  Moorre  v.  Bastard  (5)  ;  TTaW  v. 
M'Namara  (6)  ;  F?-y  v.  Ogle  (7)  ;  Sw^/e- 
toii  V.  Molloy  (8)  ;  Dixon  v.  iiorc?  Wilton 
(9)  ;  Hodgson  v.  /ScarZe«  (10)  ;  F%t2  v. 
5ar/.er  (11)  ;E:ei:^/iZj/  v.  J5eW  (12)  ;  /Sw^^i 
V.  Johnstone  (13)  ;  Graiit  v.  Gould  (14)  ; 
Dawlcim  v.  iorcZ  Paulett  (15)  ;  flbmc  v. 
Bent  inch  (16)  ;  i?et;t»  v.  Smith  (17) ; 
Henderson  v.  Broomhead  (18)  ;  Simmonds 
on  Courts  Martial,  cap.  9  ;  JPrat/  v.  Blade- 
hum  (19);  iSco«  v.  Stansfield  (20); 
Dawkins  v.  Lore?  Eokeby  (21) ;  the 
Articles  of  War,  146,  147,  148 ;  28  &  29 
Vict.  c.  11,  ss.  6-13. 

[At  the  conclusion  of  the  argaments, 
Kelly,  C.B.,  stated  that  the  Court  was  of 
opinion  that  the  ruling  of  the  learned 
Judge  was  correct,  but  that  time  would 
be  taken  in  order  that  a  judgment  might 
be  prepared.] 

(2)  4  Taunt.  67 ;  in  error,  4  M.  &  S.  400. 

(3)  B.  E.  Hilary  Term  24  G.  3,  cited  in 
Warden  v.  Bailey,  4  Taunt,  at  p.  85. 

(4)  1  Wils.  232. 

(6)  2  Macarthur  on  Courts  Martial^  4th  ed. 
195. 

(6)  Cited  in  Johnstone  v.  Sutton^  1  Term  Rep. 
536. 

(7)  1  Macarthur  on  Courts  Martial^  4th  ed. 
269. 

(8)  Cited  in  Johnstone  v.  Sutton,  1  Term  Rep. 

537. 

(9)  1  Fost.  &  F.  419. 

(10)  1  B.&Ald.  232. 

(11)  12  Rep.  23. 

(12)  4  Fost.  &  F.  763. 

(13)  1  Term  Rep.  493 ;  in  error  510. 

(14)  2  H.  Bl.  69. 

(15)  9  B.  &  S.  708;  s.  e.  39  Law  J.  Rep.  (na) 
a.B.  63. 

(16)  2  B.  &  B.  130. 

(17)  18  Com.  B.  Rep.  126;  s.  c.  25  Law  J. 
Rep.  (n.8.)  C.P.  195. 

(18)  4  Hurl.  &  N.  669 ;  s.  c.  28  Law  J.  Rep. 
N.S.)  Exch.  360. 

(19)  3  B.  &  8.  576. 

(20)  37  Law  J.  Rep.  (n.s.)  Exch.  155  ;  s,  c.  Law 
Kep.  3  Exch.  220. 

(21)  4  Fost.  &  F.  806. 


The  following  judgment  of  the  Court 
(22)  was  now  delivered  by 

Kelly,  C.B. — In  the  case  of  Dawhins 
v.  Lord  Bokeby,  I  am  about  to  deliver  the 
judgment  of  this  Court  on  the  bill  of  ex- 
ceptions in  that  case,  and  I  have  only  to 
ol^erve,  that  although  the  whole  of  the 
Judges  agree  and  are  quite  unanimous  in 
affirming  the  judgment  of  the  Court 
below,  some  of  the  reasons  and  some  of 
the  observations  made  in  this  judgment 
are  not  entirely  participated  in  by  one  or 
two  of  the  Judges.  With  that  qnalification 
this  is  the  unanimous  judgment  of  the 
Court  of  Exchequer  Chamber. 

The  plaintiff,  a  colonel  in  the  army, 
having  been  reported  to  have  exhi- 
bited on  several  occasions  a  want  of 
deference  to  some  of  his  superior  officers 
and  to  have  been  guilty  of  other  un- 
officer-like  conduct,  and  also  to  have 
made  certain  charges  against  several  of 
his  brother  officers,  his  Royal  Highness 
the  Commander-in-Chief  was  pledged  to 
direct  that  a  Court  of  Enquiry  should  be 
assembled  and  that  these  matters  should 
be  enquired  into  and  reported  to  his 
Royal  Highness.  A  Court  of  Enquiry 
was  held,  and  the  defendant.  Lord  Rokeby, 
also  an  officer  of  rank  in  the  army,  was 
required  to  attend,  and  did  accordingly 
attend  as  a  witness  before  that  Court. 
Being  examined  as  a  witness,  he  gave 
certain  viva  voce  evidence,  and  when  the 
examination  was  closed  handed  in  to  the 
Court  a  written  paper,  containing  in  sub- 
stance a  repetition  of  the  evidence  which 
he  had  given  by  word  of  mouth,  with 
some  additions  upon  the  subject,  and  this 
paper  was  received  by  the  Court,  and  it 
must  be  presumed  formed  part  of  the 
minutes  of  the  proceedings. 

A  report  was  duly  made  to  the  Com- 
mander-in-Chief, and  certain  consequences 
followed,  but  which  do  not  appear  in  evi- 
dence on  this  record. 

It  is,  however,  stated  that  the  plaintiff 
applied  to  the  proper  military  authority  for 
a  Court-Martial  on  the  defendant  and  that 
such  military  authority  having  power  to 

(22)  Kelly.  C.B. ;  Martin,  B. ;  BramweU,  B. ; 
Byles,  J. ;  Keating,  J. ;  Pigott,  B. ;  Brett,  J. ; 
Cleasby,  B. ;  and  GroYe,  J. 
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grant  or  to  refnae  the  said  Coort-Martial, 
did  refose  to  snmmons  or  allow  the  same 
to  be  held.  Thereupon,  the  plaintiff 
bronght  the  present  action.  In  the  first 
count  he  charges  that  the  written  paper 
aboTe  referred  to  is  a  libel,  and  in  the 
geoond  count  that  the  viva  vooe  evidence  is 
slander.  « 

The  above  £aots  appear  to  have  been 
admitted  at  the  trial,  and  the  counsel  for 
the  plaintiff  further  offered  to  prove  that 
the  defendant  in  delivering  in  the  written 
statement  and  giving  the  viva  voce  evi- 
dence acted  mala  fide  and  with  actual 
malice,  and  that  these  statements  were 
made  without  any  reasonable  or  probable 
cause,  and  with  the  knowledge  on  the 
part  of  the  defendant  that  they  were 
false.  The  defendant's  counsel  upon  this 
insisted,  that  the  action  was  not  main- 
tainable, and  the  learned  jud^e  who  tried 
the  cause  declared  his  opimon  that  the 
evidence  so  offered  on  the  part  of  the 
plaintiff  was  immaterial  and  irrelevant, 
and  that,  as  a  matter  of  law,  the  action 
would  not  lie,  if  the  verbal  and  written 
statements  complained  of  were  made  by 
the  defendant,  being  a  military  officer,  in 
the  course  of  a  mfitary  inquiry,  in  rela- 
tion to  the  conduct  of  the  plaintiff,  he 
being  also  a  military  officer,  and  with 
reference  to  the  subject  of  the  inquiry, 
and  this,  even  though  the  plaintiff  should 
prove  that  the  defendant  had  acted  mala 
fids  and  with  actual  malice  and  without 
any  reasonable  and  probable  cause  and 
with  a  knowledge  that  the  statements 
made  and  handed  in  by  him  as  aforesaid, 
were  false.  Thereupon,  the  counsel  for 
the  plaintiff  excepted  to  the  said  ruling  of 
the  learned  Judge,  and  this  Court  is  now 
called  upon  to  decide  whether  such  ex- 
ception shall  be  allowed. 

We  are  all  of  opinion  that  the  ruling 
of  the  learned  Judge  at  the  trial  was 
right,  and  that  the  exception  must  be 
disallowed.  The  authorities  are  clear, 
uniform  ^d  conclusive,  that  no  action  of 
libel  or  slander  Kes,  whether  against 
judges,  or  witnesses,  or  parties,  for  words 
written  or  spoken  in  the  ordinary  course 
of  any  proceeding  before  any  Court  or 
tribunal  recognized  by  law. 

The  principle  which  pervades  and  go- 
verns the  numberless  decisions  to  that 


effect  is  established  by  the  case  of  Floyd 
V.  Barker  (11),  and  many  earlier  reports 
from  the  27th  Edward  3rd,  placitum  15, 
9th  Henry  4th,  placitum  9,  and  the  9th 
Edward  4th,  placitum  10,  down  to  the 
time  of  Coke,  and  which  are  found  to  be 
collected  in  Qatee  v.  Laneing  (23),  and  in 
Bevis  V.  Smith  (1 7).  These  two  decisions. 
Gates  V.  Laneing  and  Bevis  v.  Smith 
are  themselves  direct  authorities  that 
no  action  lies  against  parties  or  witnesses 
for  anything  said  or  done,  although  falsely 
and  maliciously,  and  without  any  reason- 
able or  probable  cause,  in  the  ordinary 
course  of  any  proceedings  in  a  Conrt  of 
justice.  Then  Lord  Mansfield,  in  The 
King  v.  Skynner  (24),  observes,  "  Neither 
party,  witness,  counsel  nor  judge  can  be 
put  to  answer  civilly  or  criminally  for 
words  spoken  in  office."  Again,  Astley 
V.  Toimge  (25)  is  an  authority  directly 
in  point,  that  no  action  lies  upon  a  false 
affidavit  sworn  in  a  proceeding  before 
justices  of  the  peace,  or  upon  a  calum- 
nious statement  made  in  answer  to  such 
affidavit.  Lord  Mansfield  there  observing, 
"  Shew  that  a  matter  given  in  evidence  in 
a  Court  of  justice  may  be  prosecuted  in  a 
civil  action  as  a  libel.  The  Court,  indeed, 
before  which  such  evidence  is  given  may 
censure  it;"  and  further  on,  ''and  as  to 
the  reason  of  the  thing,  there  can  be  no 
scandal  if  the  allegation  is  material,  and 
if  it  is  not,  the  Court  before  whom  the 
indignity  is  committed  by  immaterial 
scandal,  may  order  satisfaction  and  ex- 
punge it  out  of  the  record,  if  it  lie  upon 
the  record."  It  has  been  argued,  how- 
ever, that  if  the  matter  deposed  to  be 
false  to  the  knowledge  of  the  deponent, 
an  action  may  be  maintained,  and  the 
arguments  are  founded  upon  a  note  of 
Holroyd,  J.,  in  Hodgson  v.  Scarlett  (10). 
But  the  whole  question  is  set  at  rest  by  a 
decision  of  the  Exchequer  Chamber  in 
Henderson  v.  Bromhead  (18).  There,  as 
here,  the  plaintiff  offered  to  prove  that 
the  matter  sworn  to  was  not  only  malici* 
ous  and  irrelevant,  but  false  to  the  know- 
ledge of  the  witness,  but  Erie,  O.J.,  and 
the  whole  Court  were  unanimous  that  no 

(23)  9  Johnson's  American  Rep.  424, 

(24)  Lofft.  65. 
(26)  2  Burr.  807. 
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aotdon  was  maintainable.  Crompton,  J., 
expressly  held  '^that  no  action  lies  for 
words  spoken  or  written  in  the  conrse  of 
any  jadiciiJ  proceeding,"  and  that  "  the 
mle  is  inflexible  that  no  action  will  lie 
for  words  spoken  or  written  in  the  coarse 
of  giving  evidence."  And  Crowder,  J., 
referring  to  Bevis  v.  Smith  (17),  held  that 
it  was  a  matter  of  public  policy  that  no 
such  action  should  be  maintained." 
Finally,  in  Dawkins  v.  Lord  Rokeby  (21), 
an  action  between  the  present  parties 
tried  before  the  late  Mr.  Justice  Willes, 
that  most  learned  and  lamented  Judge, 
in  alluding  to  the  very  evidence  given 
by  the  defendant  before  the  Court  of 
Enquiry,  which  is  the  subject  of  this 
action,  observed,  "  What  he  stated  before 
the  Court  he  stated  in  the  capacity  of  a 
witness,  and  assuming,  apart  &om  the  rea- 
sons which  I  have  already  given,  that  no 
action  would  lie  against  him  for  what  he 
did,  there  is  the  further  overwhelming 
reason  that  witnesses  are  protected  from 
actions  for  what  they  may  have  stated  in 
evidence  in  a  Court  of  justice ;  otherwise 
everybody  in  the  witness  box  would  speak 
in  fear  of  litigation,  and  no  man  who  is 
called  on  to  g^ve  evidence  would  be  safe 
from  some  trouble — some  action  being 
brought  against  him."  Upon  all  these 
authorities  it  may  be  now  taken  to  be 
settled  law  that  no  action  lies  against  a 
witness  upon  evidence  given  before  any 
Court  or  tribunal  constituted  according 
to  law. 

But  it  is  insisted,  on  the  part  of  the 
plaintiff,  that  a  Court  of  Enquiry  is  not  a 
Court  of  law  or  a  Court  of  justice ;  and 
that  witnesses  before  such  a  Court  are  not 
within  the  protection  of  the  law.  On  the 
other  hand,  it  is  contended,  on  the  part 
of  the  defendant,  that  the  evidence  given 
ly  an  officer  in  the  army  before  a  Court  of 
Enquiry,  is  a  privileged  communication, 
and  cannot,  by  law,  be  made  the  subject 
of  an  action  for  defamation.  It  is  farther 
objected  that  any  such  evidence  is  but  a 
parcel  of  the  minutes  of  the  proceedings 
of  the  Court,  which  when  reported  and 
delivered  to  the  Commander-in-Chief,  are 
received  and  held  by  him  on  behalf  of  the 
Sovereign,  and,  as  such,  ought  not,  except 
by  Her  Majesty's  commands  or  permis- 
sion, to  be  produced,  and  are,  therefore, 


wholly  inadmissible  in  evidence,  and  we 
are  aU  of  that  opinion,  and  hold  that  on 
that  ground  also  the  exception  must  be 
disallowed. 

It  may  be  convenient  to  consider  this 
point  at  once,  £ot  if  it  appear  that  the 
whole  matter  upon  which  the  action  is 
founded  were  the  written  statement 
handed  into  the  Court  or  the  oral  testi- 
mony of  the  defendant,  together  with  all 
secondary  evidence,  and  the  one  or  the 
other  is  inadmissible  by  law,  and  ought 
not  to  have  been  received  or  permitted 
to  be  read  at  the  trial,  it  is  difficult  to 
see  how  the  action  can  be  maintained. 
A  Court  of  Enquiry,  though  not  a  Court 
of  record,  nor  a  Court  of  law,  nor  coming 
within  the  ordinary  definition  of  a  Court 
of  justice,  is,  nevertheless,  a  Court  duly 
and  legally  constituted  and  recognised  in 
the  Articles  of  War,  and  in  Acts  of 
Parliament. 

The  12th  section  of  the  Articles  of 
War  provides  **  That  if  any  officer  shidl 
have  been  himself  wronged  by  his  com- 
manding officer,  and  shall,  upon  due 
application  made  to  him,  not  receive  the 
redress  to  which  he  may  consider  him- 
self to  be  entitled,  he  may  complain  to 
the  Qeneral  Commanding  in  Chief  of  our 
forces,  in  order  to  obtain  justice,  who  is 
hereby  required  to  examine  into  such 
complaint,  and  either  by  himself  or  by 
our  Secretary  of  State  for  War,  to  make 
his  report  to  us  thereupon,  in  order  to 
receive  our  further  directions." 

Now,  the  mode  in  which  the  Com- 
mander-in-Chief examines  into  any  such 
complaint  is  by  instituting  a  Court  of 
Enquiry.  A  Court,  therefore,  so  called 
into  existence,  has  all  the  qualities  and 
incidents  of  a  Court  of  justice.  It  is  con- 
vened in  pursuance  of  this  permission, 
and  so  under  the  express  authority  of 
Parliament  and  of  the  Queen's  regula- 
tions which,  as  set  forth  upon  this  record, 
provide  as  follows — "  A  Court  of  Enquiry 
may  be  assembled  by  any  officer  in  com- 
mand, to  assist  him  in  arriving  at  a 
correct  conclusion  on  any  subject  on 
which  it  may  be  expedient  for  him  to  be 
thoroughly  informed.  With  this  object 
in  view,  such  Court  may  be  directed  to 
investigate  and  report  on  any  matter  that 
may  be  brought  before  it,  but  it  has  no 
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power  to  administer  an  oatb,  nor  to 
compel  the  attendance  of  witnesses  not 
military."  From  this  it  follows  that  a 
miHtary  witness  is  compellable  to  attend 
and  to  give  evidence.  The  regulations 
proceed — "  A  Ck>nrt  of  Enquiry  is  not  to 
be  considered  in  any  light  as  a  judicial 
body.  It  may  be  employed  at  the  discre- 
tion of  the  commanding  officer  to  collect 
and  to  record  information  only,  or  it  may 
be  required  to  give  an  opiinon  also  on 
any  proposed  question.  The  proceedings 
are  to  be  recorded  in  writing,  as  far  as 
practicable  in  the  form  prescribed  for 
Courts-Martial,  signed  by  each  member, 
and  forwarded  to  the  convening  au- 
thority "  (in  this  case  the  Commander-in- 
Chief  )  "  by  the  president."  Under  these 
regulations  officers  in  the  army,  if  re- 
quired by  competent  military  authority 
to  act,  are  compellable  to  attend  and  give 
evidence,  not  indeed  by  any  known  legal 
process,  or  under  any  penalty  imposed  by 
law,  but  in  obedience  to  the  duty  they 
owe  to  the  Sovereign,  and  under  peril  of 
dismissal  at  the  pleasure  of  the  Sovereign 
in  case  of  disobedience.  The  evidence  so 
given  is,  in  truth,  a  communication  made 
at  the  command  of  the  Sovereign  through 
the  Commander-in-Chief,  by  a  military 
officer,  to  an  assembly  consisting  of  other 
military  officers,  upon  a  military  subject, 
to  be  reported  to  the  Commander-in- 
Chief,  and  by  him  to  the  Sovereign,  and 
all  this  in  strict  conformity  to  the  Queen's 
regulations.  There  is,  therefore,  no  sound 
reason  or  principle,  upon  which  such  a 
witness,  called  upon  to  give  evidence  in 
such  a  Court,  should  not  be  entitled  to 
the  same  protection  and  immunity  as  any 
other  witness  in  any  of  the  Courts  of 
law  or  equity  at  Westminster  Hall.  He 
is  equally  compellable  to  appear  and  give 
evidence,  and  punishable  in  case  of 
refusal.  And  it  would  be  unreasonable 
and  unjust  to  hold  him  liable  to  a  heavy 
punishment  if  he  refuse  to  answer  the 
questions  put  to  him,  and  liable  to  an 
action  at  law  for  damages  if  he  answers 
them  and  his  answers  happen  to  reflect 
upon  the  character  of  another.  It  may  be 
siud  that  if  the  evidence  given  in  a  Court 
of  law  be  false  the  witness  is  indictable  for 
perjury,  and  that  if  he  go  out  of  his  way 
to  slander  another  by  uttering  irrelevant 


and  defEimatory  matter,  he  may  be  fined 
and  imprisoned  for  a  contempt  of  Court. 
But  besides  that,  no  punishment  inflicted 
on  a  false  witness  affords  compensation 
or  redress  to  the  party  injured.  A  witness 
before  a  Court  of  Enquiry,  if  he  de&mes 
the  character  of  another  by  false  and 
malicious  statements,  whether  relevant  or 
not  to  the  matter  inquired  into,  is  equally 
subject  to  punishment  with  a  witness  in 
a  Court  of  law,  and  may  be  put  upon  his 
trial  before  a  Court-Martial,  and  if  found 
guilty  may  be  dismissed  the  service  or 
otherwise  dealt  with  as  justice  may  re- 
quire. And  in  this  very  case  the  plaintiff 
sought  redress  by  demanding  a  Court- 
Martial  upon  the  defendant,  though  we 
must  presume  that  his  complaint  was 
shewn  to  be  groundless,  inasmuch  as  the 
Court-Martial  was  refused,  and  it  was 
upon  this  refusal,  as  it  should  seem,  that 
he  brings  this  actaon  in  a  Court  of  law. 

But  another  ground  on  which  this 
action  must  fail, — and  which  embraces  a 
great  variety  of  cases  in  which  statements 
made,  whether  orally  or  in  writing,  are  pri- 
vileged or  protected, — is  that  by  reason  of 
the  occasion  on  which  the  statements  were 
made,  the  making^of  them  is  not  such  a 
publication  as  will  support  an  action  for 
libel  or  slander.  On  this  ground  it  is  that, 
however  false  or  injurious  to  the  character 
or  interests  of  another  it  may  be,  a 
complaint  by  judges  upon  the  Bench, 
whether  in  superior  Courts  of  law  or 
equity,  or  in  County  Courts,  or  Sessions 
of  the  peace,  by  counsel  at  the  Bar  in 
pleading  causes,  or  by  witnesses  in  giving 
evidence,  or  by  members  of  the  Legisla- 
ture in  either  House  of  Parliament,  or 
by  ministers  of  the  Crown  in  advising  the 
Sovereign,  is  absolutely  privileged,  and 
cannot  be  inquired  into  in  an  action  at 
law  for  defamation. 

The  case  of  Home  v.  Bentlnck  (16), 
when  carefully  considered,  although  de- 
cided upon  a  bill  of  exceptions  to  the 
rejection  of  evidence,  is  really  an  autho- 
rity that  the  present  action  cannot  be 
maintained,  and  being  a  decision  of  the 
Exchequer  Chamber,  may  be  taken  to 
have  settled  the  law  upon  this  important 
subject.  In  that  case,  as  in  this,  a  Court 
of  Enquiry  had  been  held  touching  the 
conduct  of  the  plaintiff,  convened  by  the 
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Duke  of  York,  then  Commander-in-Chief^ 
and  a  report  had  been  made  and  delivered 
personallj  by  the  president  to  his  Royal 
Highness,  and  an  action  was  brought  by 
the  plaintiff  against  the  president,  the 
declaration  charging  the  report  as  a  libel. 
The  notes,  consisting  of  the  evidence  and 
the  report,  were  produced  at  the  trial  by 
a  military  secretary  of  the  Commander- 
in-Chief,  and  it  was  objected  that  these 
minutes  ought  not  to  be  admitted,  and 
could  not  be  read  in  evidence  on  behalf 
of  the  plaintiff.     Abbott,  C.J.,  held  the 
evidence   inadmissible,  and    it  was    re- 
jected accordingly.     The  plaintiff   then 
offered,  as  secondary  evidence,  a  copy  of 
the  minutes,  but  this  was  also  held  inad- 
missible and  rejected  by  the  Lord  Chief 
Justice.    Upon  a  bill  of  exception  to  the 
rejection  of  this  evidence,  the  case  came 
before  the  Exchequer  Chamber  and  was 
very  deliberately  argued,    and    all    the 
authorities  bearing  on  the  points  in  ques- 
tion were  brought  before  the  Court  by 
the  late  Mr.  Joshua  Evans.     The  'Court, 
however,  disallowed  the  exception,  and 
this   judgment  clearly  shews   that    the 
entire  proceeding  before  a  Court  of  En- 
quiry is  privileged,   and  cannot  be  pro- 
duced or  read  in  evidence  upon  any  trial 
at  law.     The  Court  of  Enquiry  was  held 
to  be  an  official  proceeding  directed  by 
the  Commander-in-Chief  for  the  purpose 
of  obtaining  information  which  he  was 
bound  to  obtain  as  to  the  conduct  of  an 
officer  holding  a  commission  in  the  army, 
and  in  furtherance  of  the  exercise  of  lus 
public  duly,  whatever  it  might  be,  upon 
the  result  of  such  enquiry.     The  duty  of 
the   then    defendant,  aa    the    presiding 
officer,  was  held  to  be  imperative  upon 
him,  and  the  report  which  he  had  made 
an  act  of  dutv  imposed  upon  him  as  a 
military  man  by  his  superior  officer,  the 
Commander-in-Chief,  and  whose  order  he 
was  bound  to  obey.    It  is  impossible  to 
deny  that  it  was  equally  a  duty  imposed 
upon  the  defendant  in  the  present  case  to 
attend  as  a  witness,  and  to  give  evidence 
upon  the  Court  of  Enquiry,  as  called  upon 
to  do  by  the  president  himself  acting 
under  the  orders  of  the  Commander-in- 
Chief,   and  which  orders  the  president 
and  the  defendant  were  alike  bound  by 
their  duty  to  the    Sovereign    to  obey. 


And  it  was  observed  by  Dallas,  C.J.,  in 
delivering  the  judgment  of  the  Court  in 
Home  V.  Bmtin<^  (16),  that — "It  was 
impossible  not  to  see  that  the  plaintiff  in 
that  case,  when  he  became  an  officer  in 
the  army,  in  point  of  fact  voluntarily  sub- 
jected lumself  to  that  Court  of  Enquiry, 
to    which  he  must    have    known ,  that 
officers  in  other  instances  had  been  made 
amenable."    After  remarking    that   the 
evidence  had  been  returned  and  deposited 
with  the  Commander-in-Chief,  the  Chief 
Justice  proceeds — "  The  question,  then,  is 
whether,  I  will  not  say.  Sir  Henry  Torrens 
would  have  been  compellable  to  produce 
the  result  of  this  enquiry,  but  whether  if 
he,  under  a  mistake,  had  been  disposed  to 
do  it,  it  would  not  have  been  the  bounden 
duty  of  the  learned  Judge  before  whom 
the  cause  was    tried,  considering   that 
this  document  was  a  secret,  not  a -privilege 
of  the  party  holding  it,  but  of  which  he 
was  a  trustee  on  behalf  of  the  public,  to 
have  interposed  and  prevented  the  admis- 
sion of  such  evidence.'*     And,  further — 
"  This  is  an  enquiry  diected  to  be  made 
hj  the  Commander-in-Chief,  with  a  view 
to  ascertain  what  the  conduct  of  the  party 
suspected  might  have  been ;  in  the  course 
of  which,  a  number  of  persons  may   be 
called  before  the  Court,  and  may  give  in- 
formation as  witnesses,  which  they  would 
.  not  choose  to  have  disclosed ;  but  if  the 
minutes  of  the  Court  of  Enquiry  are  to  be 
produced  in  this  way,  or  an  action  brought 
by  the  party,  they  reveal  the  name  of 
every  witness  and  the  evidence  given  by 
each.   It  seems,  therefore,  that  the  recep- 
tion of  the  minutes  would  tend  directly  to 
disclose  that  which  is  not  permitted  to  be 
disclosed;    and,  therefore,  independently 
of  the  character  of  the  Court,  I  should 
say,  on  the  broad  rule  of  public  policy 
and    convenience,    that    these    matters, 
secret    in   their  natures,   and  involving 
delicate  inquiry,  and  the  names  of  persons, 
stand  protected  ;"  and  finally,  "  It  seems, 
therefore,  to  us,  upon  the  brtMhd  principle 
of  state  policy  and  public  convenience 
and  upon  the  principle  of  all  the  cases 
cited,    that    the    Chief    Justice   of   the 
.  Court   of  King's  Bench  was   perfectly 
right'  in  not  suffering  these  minutes  io 
be  brought  forward  at  the  trial."     Surely 
this  case,  the  decision  of  a  Court  of  Error, 
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is  a  conclasiye  authority  tbat  a  Court  of 
Enquiry  is  a  tribunal  authorised,  recog- 
nised and  sanctioned  by  law,  and  that 
the  proceedings  and  the  minutes  of  the 
proceedings  of  such  a  Court  are  privi- 
leged against  publication,  and  are  inad- 
missible in  evidence  upon  the  trial  of  an 
action  like  this.  We  cannot  doubt, 
therefore,  that  if  the  attention  of  the 
Judge  who  tried  this  case  had  been  called 
to  this  decision,  although  the  parties  had 
admitted  the  evidence  in  question,  as 
given  before  the  Court  of  Enquiry,  he 
would  have  felt  it,  to  use  the  language  of 
the  Chief  Justice  Dallas,  "  his  bounden 
duty  to  have  interposed  and  prevented 
the'admission  of  such  evidence."  I^  then, 
in  the  present  case  the  evidence  of  the 
proceedings  before  the  Court  of  Enquiry 
was  inadmissible  by  law,  and  ought,  not 
to  have  been  permitted  to  have  been  pro- 
duced in  Court,  how  is  it  possible  that 
this  action  can  be  maintained  P 

But  there  is  another  and  a  higher 
ground,  npon  which  we  are  6f  opinion 
that  the  defendant  is  entitled  to  the 
judgment  of  the  Court.  The  whole 
question  involved  in  this  cause  is  a 
military  question,  to  be  determined  as  we 
think  by  a  military  tribunal,  and  not 
cognizable  in  a  Court  of  law.  The  attend- 
ance of  the  defendant  as  a  witness,  the 
duty  to  give  evidence  when  called  upon, 
the  validity  of  the  order  to  hold  a  Court 
of  Enquiry,  the  effect  of  the  evidence  upon 
the  military  character,  and  upon  the 
military  rights  and  liabilities  of  the  plain- 
tiff, and  indeed  the  defendant  likewise, 
are  purely  questions  of  a  military  nature. 
The  evidence  itself  was  given  by  the 
defendant,  a  military  officer,  in  his  mili- 
tary capacity,  upon  a  military  subject,  at 
the  command  of  his  military  superior,  and 
concerned  the  military  conduct  of  another 
military  officer.  It  may  well  be  that  the 
truth  or  falsehood  of  the  evidence  given 
is  also  a  military  question,  although  ap- 
parently in  terms  a  question  of  fact;  and 
that  which  the  plaintiff  might  allege,  and 
a  Court  of  law  or  a  jury  might  hold  to  be 
false,  a  military  tribunal  might  hold,  and 
rightly  hold,  to  be  true.  As  if  the  defend- 
ant had  deposed  that  he  had  given  an 
order  to  the  plaintiff  which  it  was  his 
duty  to  have  obeyed,  but  which  he  had 
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disobeyed.  The  order  might  have  been 
to  seize  a  battery,  and  the  plaintiff  might 
have  alleged  that  he  had  done  all  that 
could  be  done,  and  that  it  was  impracti- 
cable, and  that  the  defendant  knew  that 
it  was  so,  and  a  jury  might  find  all  this 
to  be  true.  But  an  assembly  of  military 
officers  might  hold,  and  justly  and  truly, 
that  the  order  might  have  been  and 
could  have  been  obeyed.  With  refer- 
ence therefore  to  such  questions,  which 
are  purely  of  a  military  character,  the 
authority  of  Lord  Mansfield  and  the 
other  Judges  in  Sutton  v.  Johnstone  (13), 
and  the  cases  Re  Mansergh  (26),  Grant 
V.  Oould  (14),  Barwis  v.  Keppel  (27), 
Ketghly  v.  Bell  (12),  Dawkins  v.  Lord 
Eokeby  (21),  and  Dawkins  v.  Lord  Frederick 
Paulet  (15),  are  all  authorities  to  shew 
that  a  case  involving  questions  of  military 
duty  alone  are  cognizable  only  by  a 
military  tribunal,  aiiS  not  by  a  (Jourt  of 
law. 

On  the  other  hand  the  case  for  the 
plaintiff  when  attentively  considered  is 
really  destitute  of  all  authority  to  support 
the  acf^ion.  No  one  decision  is  to  be 
found  that  an  action  for  libel  or  slander  is 
maintainable  upon  evidence  given  before 
any  tribunal  constituted,  sanctioned,  and 
recognized  by  or  according  to  law.  There 
is  indeed  in  the  eloquent  and  powerful 
reasoning  of  Lord  Chief  Justice  Cockbum 
in  Daivkins  v.  Lord  Fredenck  Panlet  (15), 
much  which  is  opposed  to  the  view  we 
take  of  the  incompetency  of  a  Court  of 
law  to  deal  with  purely  military  questions 
arising  before  a  military  tribunal.  But 
the  opinion  thus  delivered,  though  bear- 
ing upon  the  question  before  us,  does 
not  govern  it ;  and  it  is  satisfactory  to 
us  to  feel  that  the  general  question  of 
privilege  as  applied  to  communications 
between  military  authorities,  upon  a 
military  subject,  and  whether  before  a 
military  tribunal  or  otherwise,  though 
governed,  and  as  we  think  for  the  present, 
decided  by  the  decisions  referred  to  in  the 
Exchequer  Chamber,  is  yet  open  to  final 
consideration  before  a  Court  of  the  last 
resort. 


(26)  1  B.  &  S.  400  ;  8.  c.  30  Law  J.  Kep.  (x.s. 
a.B.  296. 

(27)  2  Wil.  314. 
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It  remains  to  us  only  to  consider  the  two 
cases  which  the  plaintiflf  has  relied  on  as 
authorities  in  his  favour.  The  first  is 
Warden  v.  Bailey  (2),  which  however 
merely  shews  that  the  adjutant  of  a 
regiment  of  militia  has  no  authority  to 
order  a  private  to  attend  a  school  and 
pay  Sd.  a  month  for  instruction,  and  that 
trespass  lies  for  causing  him  to  be  im- 
prisoned in  a  common  gaol  for  disobe- 
dience to  such  an  order.  This  was  not 
an  act  done  which,  though  in  excess,  was 
in  the  exercise  of  mihtary  authority  or 
in  the  discharge  of  military  duty,  but 
was  simply  a  wrongful  and  illegal  act, 
without  any  colour  of  law,  as  if  an 
officer  had  ordered  a  soldier  to  be  im- 
prisoned in  a  debtor's  prison  for  non- 
payment of  an  acknowledged  debt.  Dixon 
V.  Earl  Wilton  (9),  also  relied  upon  by  the 
counsel  for  the  plaintiff*,  is  distinguishable 
in  this,  that  the  libel  there  charged  was  a 
communication  made  by  the  defendant  to 
a  higher  military  authority  not  in  any 
proceeding  before  a  military  tribunal,  or 
in  obedience  to  the  order  of  a  superior 
officer,  but  though,  as  is  alleged,  in  the 
discharge  of  his  duty,  was  contended  by 
the  plairttiff"  to  have  been  made,  and  was 
in  fact  ^made  voluntarily  and  of  his  own 
accord.  But  were  the  facts  of  the  two 
cases  identical?  We  think  with  the 
majority  of  the  Judges  in  Dawkins  v. 
Loi'd  Frederick  Paiilet  (15)  that  the 
motives  as  well  as  the  duty  of  a  military 
officer,  acting  in  a  military  capacity,  are 
questions  for  a  military  tribunal  alone, 
and  not  for  a  Court  of  law  to  determine. 

It  may  also  be  observed  that  the  case 
of  Dixon  V.  Earl  Wilton  (9)  was  a  mere 
Nisi  Prius  decision,  and  not  reviewed 
upon  any  motion  for  a  new  trial,  and  that 
the  ruling  of  Lord  Campbell,  that  the  com- 
munication charged  as  a  libel,  so  held  by 
the  Secretary  for  War  on  behalf  of  the 
Crown,  should  be  produced  from  his 
office  and  read  in  evidence,  was  directly 
at  variance  with  the  judgment  of  the 
Exchequer  Chamber  in  Home  v.  Beniinck 
(16),  as  a  decision  that  the  communication 
itself  was  for  the  consideration  of  the 
jury,  upon  the  question  of  malice,  and  was 
inconsistent  with  the  great  mass  of  au- 
thorities above  referred  to. 

On  these  grounds  we  are  of  opinion  that 


the  exception  in  this  case  should  be  over- 
ruled, and  that  the  defendant  is  entitled 
to  the  judgment  of  the  Court. 

Judgment  for  the  defendant. 


Attorneys — Guscotte,  "Wadham  &  Daw,  for  plain- 
tiflf; Frere,  Chohneley  &  Co.,  for  defendant. 


1873.  1  THE  QUEEN  V.  SMITH  AND  OTHBBS, 

Jan.  27.  J        jusnoES  of  Lancashire. 

TAcensing  Act,  1872  (35  ^  36  Vid.  c.  94), 
8.  75.  schedule  2 — Repeal  of  Sections  giving 
Appeal  to  Quarter  Sessions  —  Wine  and 
Beerhouse  Act,  1869  (32  ^  33  Vict  c.  27), 
8.  S—AleJwuse  Act,  9  Oeo.  4.  c.  61.  s.  27. 

By  "  The  Wine  and  Beerhouse  Act, 
1869/;  (32  ^  33  Vict.  c.  27),  8,  8,  aU  the 
provisions  of  the  Act,  9  (ho.  4.  c.  61,  cw  to 
appeal  from  any  act  of  the  justices  ai  the 
general  annual  licensing  meeting,  shall,  so 
far  as  may  he,  have  effect  with  regard  to 
grants  of  certificates  under  this  Act,  ^c.  .  .  . 
By  the  Licensing  Act,  1872  (35  Sf  36  Viet, 
c.  94),  s.  75,  and  schedule  2,  the  provisions 
of  the  Act,  9  Qeo.  4.  c.  61,  ow  to  appeal 
(ss.  27, 28, 29),  are  repealed,  "  except  in  so 
far  as  these  sections  relate  to  tJie  renewal  of 
licenses  or  the  transfer  of  licenses :  " — Held, 
that  in  the  absence  of  any  express  repeal  of 
8.  S  of  the  Wine  and  Beerhouse  Act,  1869, 
the  appeal  given  by  thai  section  was  not 
talcen,  away  by  the  repeal  of  tJie  appeal  sec^ 
lions  in  the  original  Act,  9  Oeo.  4.  c.  61. 


[For  the  report  of  the  above  case  see 
42  Law  J.  Rep.  (n.s.)  M.C.  p.  46.] 
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1872.  " 

Nov.  23.  I        In  re  the  steam-ship 

1873.  r  CHABKIEH. 

Jan.  23.  ^ 

Frohibition — Admiralty  Court — Cause 
of  Damage — Collision — Foreign  Ship^- 
Sovereign  Potentate, 

The  ship  0.  ran  down  the  ship  B,  in  the 
River  Thames,  The  C,  was  arrested  under 
a  warrant  of  the  Court  of  Admiralty  issued 
in  a  cause  of  damage  instituted  in  the  said 
Court  on  behalf  of  the  owners  of  the  B,  A 
rule  nisi  was  granted  for  a  prohibition  on 
the  ground  thni  the  C,  was  the  property  of 
the  Khedive  of  Egypt.  In  shewing  coAise 
against  the  rvle^  affidavits  were  used  aUeg- 
ing  thai  the  C.  was,  at  the  time  of  tJie  coU 
lition,  in  reality  used  for  cahrying  cargo 
and  passengers. 

This  Court  declined  to  issue  the  prohibi- 
tion ;  the  question  whether  or  not  the  C,  was 
the  property  of  a  sovereign  potentate,  so  as  by 
the  law  of  nations  to  be  exempt  from  liability 
being  one  which  might  properly  be  decided 
in  the  Court  of  Admiralty. 

This  was  a  rale  calling  upon  the  Judge 
of  the  High  Oonri  of  Admiralty  and  the 
owners  and  others  interested  in  the  steam- 
ship Batavier  to  shew  cause  why  a  writ  of 
prohibition  should  not  issue  to  the  said 
Judge  of  the  High  Court  of  Admiralty  to 
prohibit  the  said  Court  from  further  pro- 
ceeding with  a  cause  of  damage  instituted 
in  the  said  Court  by  or  on  behalf  of  the 
owners  of  the  said  steam-ship  Bata/vier 
against  the  Egyptian  Government  steam- 
ship OharJdeh. 

The  rule  was  obtained  on  an  affidavit 
of  FredericoMariaFredrigo  Pacha,  which, 
so  fisur  as  is  material,  was  as  follows — 

1.  I  hold  a  commission  as  Bear  Admiral 
in  the  Imperial  Ottoman  Navy.  I  was 
nominated  for  the  said  commission  by  his 
Highness  Ismail  Pacha,  the  Khedive  of 
Egypt,  and  I  am  in  the  naval  service 
of  his  Highness  the  EZhedive.  I  am  at 
present  in  this  country  for  the  purpose  of 
superintending,  on  behalf  of  the  govern- 
ment of  the  ^edive,  the  repairs  of  the 
steam-ship  Charhieh,  and  several  other 
pteam- ships  which  are  the  property  of 
his  Highness  the  said  Khedive  in  his 
ampacity  of   Sovereign  of  the  state  of 


Egypt,   and  are    public  vessels  of   the 
government  and  state  of  Egypt. 

2.  On  or  about  the  19th  day  of  October 
the  said  steam-ship  Charkieh,  while  re- 
turning from  a  trial  trip  of  her  machinery, 
came  into  collision  in  the  River  Thames 
with  the  Duteh  steam-ship  Batavier. 

3.  On  or  about  the  21st  day  of  October 
a  warrant  of  arrest,  issued  by  the  High 
Court  of  Admiralty  of  England,  was 
served  by  the  marshal  of  the  said  Court 
upon  the  steam-ship  Charkieh,  which  was 
then  lying  in  the  Millwall  Docks,  in  the 
port  of  London. 

(The  warrant  was  set  out  at  length, 
but  need  not  be  set  out  here.) 

4.  The  said  marshal  of  the  said  High 
Court  of  Admiralty  has  from  the  said  21st 
of  October  until  the  present  time  con- 
tinued in  possession  of  the  said  steam- 
ship CharMeh,  under  the  said  warrant  of 
the  said  Court. 

5.  The  said  steam-ship  Charhieh  is  the 
property  of  his  Highness  the  Khedive  of 
Egypt,  as  sovereign  of  that  state,  and  is 
a  ship  of  the  Egyptian  branch  of  the 
Imperial  Otteman  Navy,  and  is  a  public 
ship  of  the  state  of  Egypt,'and  an  Egyptian 
vessel.  The  Charhieh  is  entitled  to  and, 
as  a  fact,  does  carry  and  use  the  Otto- 
man naval  pendant  and  the  Otteman 
naval  ensign,  as  distinguished  from  the 
flags  which  are  used  by  Egyptian  mer- 
chant vessels.  All  the  ships  of  the 
Egyptian  navy  carry  the  Ottoman  naval 
colour. 

6.  The  said  steam-ship  Charhieh  is 
manned  by  a  crew  of  about  ninety  men. 
With  tiie  exceptions  hereinafter  mentioned, 
all  her  officers  are  Egyptians,  and  hold 
commissions  from  his  said  Highness  the 
Khedive,  and  are  in  the  naval  service  of 
the  Egyptian  Government.  The  acting 
commander  of  the  Charhieh,  the  sailing 
master  and  the  engineers  are  Europeans, 
and  are  not  commissioned,  but  are  respec- 
tively under  contracts  to  serve  the  said 
government  of  Egypt. 

7.  The  ^officers  and  crew  of  the  said 
steam-ship  Charhieh  are  appointed  by  and 
under  the  control  of  the  Egyptian  Minister 
of  the  Marine,  who,  at  the  present  time, 
is  Admiral  Latif  Pasha,  and  the  said 
steam-ship  is  ordinarily  under  the  orders 
and  control  of  the  said  Minister  of  the 
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Marine.  For  some  time,  however,  prior 
to  the  GharHeh  leaving  Egypt  for  Eng- 
land, she  was  under  the  control  and  at 
the  orders  of  Ismail  Sadik  Pasha,  the 
Egyptian  Minister  of  the  Interior,  and 
was  by  him  employed  as  a  government 
packet  carrying  tiie  mails  and  passengers 
and  cargo  between  Alexandria  and  Con- 
stantinople. 

8.  All  freights  and  passage  money 
whatever  earned  by  the  said  steam-ship 
Charkich  are  ultimately  received  and  ac- 
counted for  to  the  said  Minister  of  the 
Interior,  and  form  part  of  the  public 
revenue  of  Egypt.  Certain  cargo  was 
brought  by  the  said  steam-ship  Charkieh 
fipom  Alexandria  to  England  for  the  pur- 
pose of  lessening  the  expense  occasioned 
to  the  Egyptian  Government  by  sending 
the  said  steam-ship  to  this  country. 

9.  The  Oharhieh  has  since  her  arrival 
in  this  country  been  recognised  by  the 
Lords  Commissioners  of  the  Admiralty  of 
Her  Majesty  as  an  Egyptian  Gt>vernment 
vessel,  and  nas  since  been  repaired  under 
the  supervision  of  a  surveyor  appointed 
by  the  said  Lords  Commissioners  to  whom 
I  applied  for  such  appointment  on  behalf 
of  his  said  Highness  the  Eiiedive. 

In  shewing  cause  against  the  rule,  affi- 
davits  were  produced  alleging  that  TJie 
Charkieh  had  bronght  cargo  from  Alex- 
andria to  London  on  a  previous  voyage  ; 
that  she  had  pcdd  the  ordinary  diies  the 
same  as  any  merchant  vessel.  If  she  had 
been  a  public  ship  belonging  to  a  foreign 
state,  and  in  the  public  employment  of 
such  state,  she  would  not  have  been  liable 
to  pay  any  dues  whatsoever.  It  was  also 
alleged  that  she  had  paid  lights,  pilotage 
and  tonnage  dues.  On  her  outward 
voyage  bonded  and  other  goods  were 
cleared  for  shipment  on  board,  in  respect 
of  her  voyage  outwards.  If  she  had 
beloncfed  to  any  foreign  government  or 
been  m  the  national  service  of  any  foreign 
state  she  would  not  have  been  liable  for  the 
aforesaid  dues,  nor  would  any  have  been 
demanded  of  her.  Noobjection  was  made  to 
payment  of  the  said  dues  by  the  master 
or  any  one  on  his  behalf.  On  her  arrival 
in  the  Milwall  Docks  on  the  23rd  of  Oc- 
tober, 1872,  she  was  boarded  by  a  custom 
house  officer,  who,  in  consequence  of  her 
having  carfico  on  board,  had  received  orders 


to  board  her  to  protect  the  interest  of  the 
revenue.  No  objection  Tfas  made  to  the 
officer  so  boarding  her,  and  he  acted  in 
all  respects  as  he  would  have  acted  in 
regard  to  any  merchant  ship.  When  she 
arrived  off  Gravesend,  she  had  been 
boarded  by  a  custom  house  officer  who 
remained  on  board  till  she  arrived  as 
aforesaid  at  the  Millwall  Docks.  No  ob- 
jection had  been  raised  to  his  boarding 
her,  and  he  acted  in  every  respect  as  if 
she  was  an  ordinary  nierchant  vessel.  If 
there  had  been  anything  to  lead  to  the 
belief  that  she  was  a  government  vessel 
she  would  not  have  been  so  boarded. 

It  was  also  alleged  that  she  was  not 
built  or  equipped  for  a  ship  of  war.  She 
had  no  guns  except  two  12-pounder  signal 
guns,  nor  was  she  strong  enough  to  carry 
heavy  guns,  nor  was  she  pierced  for  guns. 
At  the  time  of  her  being  seized  she  had 
cargo  in  her,  including  150  puncheons  of 
rum  and  other  cargo.  She  had  been 
constantly  seen  carrying  cargo,  passen- 
gers and  mails.  Her  officers  wore  no 
uniform.  ' 

It  was  also  alleged  that  on  the  29th  of 
October,  1872,  she  was  advertised  in  Lon- 
don to  sail  for  Malta  and  Alexandria  with 
cargo  and  passengers.  The  advertisement 
was  as  follows — 

"(A.) 

"Regular  line  of  Screw  Steamers  to 

Malta  and  Alexandria.    Will  be  promptly 

dispatched,  to  follow  the  *  Mahalla,'  the 

remarkably  fine  first-class  screw  steamer 

"Charkieh,  A.  1, 

"for 

"  Malta  and  Alexandria. 

"  Has  excellent  accommodation  for 


"  1,167  Tons  register.  1,200  Horse  power. 
"  John  Anderlich,  Commander. 
"  Loading  in  Millwall  Dock. 
"  All  goods  received  by  special  agree- 
ment, and  must  be  sent  alongside  at  least 
two  clear  days  before  the  date  of  clearing, 
and  must  be  distinctly  marked  with  the 
name  of   the  port  for  which  they  are 
destined,  or  the  ship  will  not  be  respon- 
sible for  the  delivery  of  the  same.    Baizes 
will  be  unloaded  as  quickly  as  possible  to 
suit  the  convenience  of  stowage,  but  if 
delay  occurs  from  any  cause  whatever  the 
owners  will  not  be  iipsponsible  for  deten- 
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tion  of  craft.  Engs^emente  of  goods  are 
subject  to  there  being  room  in  the  vessel 
when  ihey  come  alongside. 

"  For  freight  or  passage  apply  to 
"  W.  E.  Bett  &  Co.,  9  Billiter  Street, 
"  or  to  6.  L.  Jackson  &  Sons, 

« 18,  Billiter  Street.*' 

Other  facts  were  sworn  to  in  the  affida- 
davits  for  the  pnrpose  of  shewing  that 
The  Charkleh  was  at  the  time  of  the  colli- 
sion nsed  as  a  merchant  vessel.  Having 
been  arrested  under  the  warrant  of  the 
Court  of  Admiralty,  as  above  mentioned, 
Uiis  rule  was  obtained. 

Milward  (JJlarhson  with  him)  (on  Nov. 
23,  1872),  shewed  cause  against  the  rule. 
— In  Wheaton  oil  International  Law^  vol.  i. 
p.  192,  the  following  principles  are  laid 
down  which  are  applicable  to  the  question 
raised  in   this  case.     After  statiug  that 
there  is  a  "  class  of  cases,  in  which  every 
sovereign  is  understood  to  waive  the  ex- 
ercise of  a  part  of  that  complete  exclusive 
territorial  jurisdiction,  which   has   been 
stated  to  be  the  attribute  of  every  nation," 
the  author  continues — "First,  One  of  these 
was  the  exemption  of  the  person  of  the 
sovereign  from  arrester  detention  within  a 
foreign  territory.  .  .  .  Second.  A  second 
case  standing  on  the  same  principles  with 
the  first,  was  the  immunity  which  all  civi- 
lised nations  allow  to  foreign  ministers.  .  .  . 
Third.  A  third  case,  in  which  a  sovereign 
is  understood  to  cede  a  portion  of  fis 
territorial   jurisdiction,    was    where    he 
allows  the  troops  of  a  foreign  prince  to 
pass   through  his   dominions."     And  at 
p.  196,  "  But  the  rule  which  is  applicable 
to  armies  did  not  appear  to  be  equally 
applicable  to  ships  of  war  entering  the 
ports  of  a  friendly  power.  ...  A  differ- 
ent rule,  therefore,  with  respect  to  this 
species  of  military  ibrce,  had  been  gene- 
rally adopted."    And  at  p.  198, "  Accord- 
ing to  the  judgment  of  the  Supreme  Court 
of   the    Unit^    States,   where    without 
treaty  the  ports  of  a  nation  are  onen  to 
the  public  and  private  ships  of  a  friendly 
power,  whose  subjects  have  also  liberty 
without  special  license  to  enter  the  country 
for  business  or  amusement,  a  clear  dis- 
tinction was  to  be  drawn  between  the 
rights  accorded  to  private  individuals  or 
private  trading  vessels  and  those  accorded 


to  public  armed  ships,  which  constitute  a 
part  of  the  military  force  of  the  nation." 
There  are  no  facts  to  shew  The  Gharkieh 
was  a  public  armed  ship,  or  the  property  of 
a  sovereign  power  in  such  a  manner  as  to 
exempt  her  from  liability  to  seizure.  She 
belonged  to  a  regular  line  of  steamers, 
and  although  she  put  into  the  Thames  for 
repairs,  she  was  advertised  as  ready  to 
take  in  cargo.  Her  officers  were  not 
commissioned  in  the  Ottoman  service. 
The  Ticonderoga  (1)  was  a  case  in  which 
Pr.  Lushington  pronounced  against  a  ship 
which  was  in  the  service  of  the  French 
Government.  See  also  Hodgkinson  v.  Fe^\ 
nie  (2);  The  Santissima  Trinidad  (3). 
The  treaty  between  England  and  Belgium 
(4)  contains  provisions  as  to  the  carriage 
of  mails  (5) — "  The  packets  of  his  Britan- 
nic Majesty,  being  government  vessels, 
shall  be  exempt  from  all  duties  and  port 
charges  in  the  ports  of  Belgium.  They 
shall  be  considered  and  treated  as  vessels 
of  war,  and  entitled  to  all  the  considera- 
tion and  privileges  which  the  interest  and 
general  importance  of  their  functions 
demand."  The  Gharldeh  was  not  a  ship 
claiming  any  such  privileges. 

[CocKBUBN,  C.J.  —  It  strikes  me  that 
there  is  another  question  which  goes  to 
the  root  of  the  whole  matter,  viz.,  whether 
it  is  not  for  the  Court  of  Admiralty  to 
determine  whether  at  the  time  of  the  col- 
lision she  was  the  ship  of  a  sovereign 
power  or  not,  in  fact,  whether  this  is  a 
mere  unfounded  claim  to  her  as  a  ship  of 
war.] 

Yes ;  and  the  more  so,  as  there  would 
be  an  appeal  to  the  Privy  Council.  There 
is  no  better  jurisdiction  m  this  Court  than 
in  the  Court  of  Admiralty. 

[CoOKBUBN,  C.J. — Can  the  jurisdiction 
of  the  Court  of  Admiralty  be  ousted  by 
simply  raising  the  question  ?  We  must 
call  upon  the  other  side.] 

Butt^  Cohen  and  Oihson^  in  support  of 
the  rule. — A  prohibition  will  go  when 
facts  are  shewn  to  exist  which  would  oust 
the  jurisdiction  of  the  inferior  Court.  The 

(1)  Sw.  Ad.  Rep.  215. 

(2)  2  Com.  B.  Kep.  N.S.  416 ;  s.  c.  26  Law  J. 
Rep.  (n.s.)C.P.  217. 

(3)  7  Wheaton  Rep.  67,  283. 

(4)  7  Hertilet'fl  Collection  of  Treaties. 
(6)  Pap.  9. 
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question  was  very  mucli  discussed  in  The 
Mayor  of  London  v.  Oox  (6),  and  all  the 
authorities  are  there  referred  tq.  It  is 
stated  hj  WiUes,  J.,  in  pronouncing  the 
opinion  of  the  Judges,  that  the  notion  of 
there  being  a  substantial  difference  between 
the  case  of  a  patent  defect  of  jurisdiction 
and  a  latent  one,  "  as  applied  to  prohibi- 
tion before  judgment  is  quite  antiquated.*' 
In  De  Haher  v.  The  Queen  of  Portugal 
and  Wadsworth  v.  The  Queen  of  Spain 
(7),  a  prohibition  was  granted  to  restrain 
ihe  Lord  Mayor's  Court  from  proceeding 
by  foreign  attachment  against  a  sovereign 
power. 

[CocKBURN,  C.J. — It  was  patent  in  that 
case  that  there  was  no  jurisdiction.] 

The  judgment  of  the  Court  was  de- 
livered by  Lord  Campbell,  C.  J.,  referring 
to  Ths  Duke  of  Brunsvnck  v.  The  King  of 
Hanover  (8),  Bynkerschoek^  Be  Faro  Lega^ 
torum^  chap.  4;  the  case  of  The  Prince 
Frederick  before  Lord  Stowell,  reported 
to  the  Court  by  the  Queen's  Advocate,  and 
other  authorities ;  and  upon  the  point  as 
to  the  time  at  which  the  prohibition  might 
be  granted,  his  Lordship  said,  "  We  have 
now  to  consider  whether  we  can  grant 
the  prohibition  on  the  application  of  the 
Queen  of  Portugal  before  she  appears  in 
the  Lord  Mayor's  Court.  The  plaintiffs' 
counsel  argue  that  before  she  can  be  heard, 
she  must  appear  and  put  in  bail  in  the 
alternative  to  pay  or  to  render.  It  would 
be  very  much  to  be  lamented  if,  before  doing 
justice  to  her,  we  were  obliged  to  impose 
a  condition  upon  her,  which  would  be  a 
further  indignity,  and  a  further  violation 
of  the  law  of  nations.  If  the  rule  were 
that  the  application  for  a  prohibition  can 
only  be  by  the  defendant  after  appear- 
ance, we  should  have  had  little  scruple  in 
making  this  an  exception  to  the  rule. 
But  we  find  it  laid  down  in  books  of  the 
highest  authority,  that  where  the  Court, 
to  which  the  prohibition  is  to  go  has  no 
jurisdiction,  a  prohibition  may  be  granted 

(6)  36  Law  J.  Rep.  (n.s.)  Exch.  225 ;  0.  c.  Law 
Bep.  2  E.  &  I.  Ap.  239. 

(7)  17  Q.B.  Rep.  171 ;  s.  c.  20  Law  J.  Rep. 
(».9.)  Q.B.  488. 

(8)  6  BesT.  1 ;  8.C  13  Law  J.  Bep.  (n.8.)  Ohauc. 
107;  2H.ofL.Cas.  1. 


upon  the  request  of  a  stranger  as  well  as 
of  the  defendant  himself— 2  Inst.  607 ; 
Com,  Dig.  tit.  "Prohibition,"  E.  The 
reason  is,  that  where  an  inferior  Court 
exceeds  its  jurisdiction,  it  is  chargeable 
with  a  contempt  of  the  Crown  as  well  as 
a  grievance  to  the  party — Ede  v.  Jack- 
son (9).  Therefore  this  Court,  invested 
with  the  power  of  preventing  all  inferior 
Courts  from  ezceedmg  their  jurisdiction, 
to  the  prejudice  of  the  Queen  or  her 
subjects,  is  bound  to  interfere  when  duly 
informed  of  such  an  excess  of  juris- 
diction." This  Court  has  been  duly  in- 
formed of  a'  matter  which  shews  that 
the  Court  of  Admiralty  has  no  jurisdic- 
tion to  entertain  this  suit ;  and  The  Mayor 
of  London  v.  Oox  (6)  shews  that  a  plea 
is  not  necessary  if  the  fisu^ts  are  brought 
by  affidavit  before  the  Court.  See  Burder 
V.  Veley  (10)  ;  and  Wheaion^  pt.  3.  cap. 
1.  s.  228.  An  instance  of  a  Court  of 
Common  Law  muiting  a  prohibition  to 
the  Court  of  Admiralty  is  VeUhasen  v. 
Ormsley  (11). 

[Blackburn,  J. — That  case  has  very 
little  bearing  upon  the  present ;  it  was 
admitted  that  the  Court  of  Admindfy  had 
no  jurisdiction.] 

Clay  V.  Snelgrave  (12)  is  another  case. 

[Blackburn,  J. — ^In  this  case,  being  one 
of  collision,  it  must  be  admitted  that  the 
Court  of  Admiralty  has  a  general  juris- 
diction, but  then  a  question  of  personal 
privilege  is  raised  ;  what  is  there  to  shew 
that  that'  question  may  not  be  enquired 
into  and  determined  by  the  Court  of 
Admiralty  ?] 

It  is  enough  that  &cts  are  shewn  which, 
if  true,  oust  the  jurisdiction  of  that 
Court.  The  Mayor  of  London  v.  Cox  (6) 
is  an  authority  to  that  extent.  In  Howe 
V.  Na'ppieril^)  a  rule  for  a  prohibition  was 
made  absolute  although  the  question 
might  have  been  tried  in  the  Court  of 
Admiralty  as  well  as  in  this  Court — Ar* 
gyle  v.  Hwnt  (14),  Buggin  v.  Bennett  (15), 

(9)  Fortesc  346. 

(10)  12  Ad.  &  £.  233. 

(11)  3  Tenn  Rep.  316. 

(12)  1  Ld.  Raym.  676. 

(13)  4  Burr.  1944. 
,    (14)  1  Str.  187. 

(16)  4  Burr.  2036. 
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Gardner  Y.  Boolh(l6)fSewell  v.  Jones  (17), 
In  re  Aykroyd  (18).  If  this  he  a  suit 
ftgainst  a  foreign  sovereign,  the  Court  of 
Admiraliy  has  no  jurisdiction. 

[QuAiN,  J. — ^This  is  not  a  question  of 
maritiiBe  law.  Blackburn,  J. — The  suit 
is  against  the  ship,  a  proceeding  in  rem, 
CocKBURN,  C.J.— I  thmk  it  is  doubtful 
whether  if  she  be  the  private  property  of 
the  Viceroy,  used  for  commerce,  but  not 
applied  to  purposes  of  state,  she  is  within 
the  principle  which  attaches  in  the  case 
of  the  ship  of  a  sovereign  potentate. 
She  has  been  seized  under  process  from 
the  Court  of  Admiralty,  and  unless  we 
see  clearly  that  she  is  exempt  from  seizure, 
we  ought  not  to  interfere  by  prohibition. 
When  seized  she  was  in  the  hands  of  pri- 
vate inditiduals,  and  they  set  up  that 
she  is  the  property  of  a  soveregn  poten- 
tate. I  am  informed  by  Mr.  Rothery  that 
the  Court  of  Admiralty  always  allows  the 
captain  to  appear  and  represent  the 
owners.] 

Milward  was  again  heard  to  shew  cause. 
—By  3  4  4  Vict.  c.  65.  s.  4  the  Court  of 
Admiralty  fias  power  to  decide  questions 
of  ownership.  This  is  not  a  case  for  pro- 
hibition, though  possibly  it  might  be  so, 
if,  in  proceedmg  to  hear  the  cause  the 
Court  of  Admiralty  had  erroneously  decided 
that  the  ship  was  not  the  property  of  a 
foreign  sovereign.  The  Ticonderoga  (1) 
is  in  point  to  shew  that  the  Court  of 
Admiralty  nfay  entertain  the  cause. 

CocKBURN,  C.J. — I  am  of  opinion  that 
this  rule  must  be  discharged.  I  proceed 
on  this  ground,  that,  assuming  the  facts 
to  be  as  stated  on  behalf  of  those  who  are 
applying  for  this  prohibition,  a  question  is 
raijsed  which  is  a  question  of  international 
law,  though  it  may  be  at  the  same  time  a 
question  of  the  law  of  this  country  as  weU, 
whether  a  suit  can  be  brought  against  the 
ship  of  a  sovereign  potentate.  The  ques- 
tion would  arise  here  if  an  action  were 
brought  in  this  Court:  The  Gharkieh  was 
found  in  the  River  Thames,  apparently 
prosecuting  a    voyage    as    a    merchant 

(16;  2  8alk.  548. 

(17)  1  L.  M.  &  P.  525. 

(18)  1  Exch.  Rep.  479 ;  8.  c.  nom.  Ortmbly  v. 
Aykroyd,  17  Law  J.  Kep.  (n.8.)  £xch.  157. 


vessel,  with  cargo  on  board ;  a  collision 
takes  place,  and  it  is  alleged  that  she  was 
to  blame ;  she  was  arrested  in  the  ordi- 
nary mode  of  proceeding  in  the  Court  of 
Admiralty,  upon  which  she  is  said  to  be 
the  property  of  the  Khedive.  K  it  were 
so,  she  was,  at  the  time  of  seizure,  in  the 
hands  of  other  persons,  leading  to  the 
legitimate  inference  that  she  was  not  then 
in  the  service  of  a  sovereign  potentate. 
That  being  so,  the  question  of  law  arises 
whether,  assuming  that  she  was  the  pro- 
perty of  a  sovereign  potentate,  but  not 
being  employed  as  a  man-of-war  or  for 
purposes  of  state,  she  was  or  was  not 
liable  to  be  preceded  against  in  a  cause  of 
damage  in  the  Court  of  Admiralty. 
I  think  that  the  questions  which 
would  arise  under  thepe  circumstances 
would  be  peculiarly  fit  to  be  decided 
by  the  Court  of  Admiralty.  If  that 
Court  decided  wrongly  the  decision 
might  be  set  right  on  appeal.  I  must 
say  that  I  hesitate  to  make  this  rule 
absolute  for  a  prohibition  to  restrain  the 
Court  of  Admiralty  from  proceeding  in  a 
suit  in  which  it  would  be  as  competent  to 
decide  as  we  should  be  in  this  Court.  I 
do  not  think  that  there  is  any  reason  for 
a  prohibition,  when  the  Court  of  Admi- 
ralty is  competent  to  decide  the  questions 
both  of  fact  and  law. 

Blackburn,  J. — I  am  of  the  same 
opinion.  In  general,  a  prohibition  is 
granted  where  an  inferior  Court  is  pro- 
ceeding without  jurisdiction.  Taking  all 
the  facts  alleged  before  us  to  be  true,  it 
appears  that  the  Khedive,  who  may  be 
looked  upon  as  a  sovereign  potentate,  is 
the  owner  of  the  ship ;  she  was  sent 
into  the  Thames  for  repairs.  The  officers 
of  the  Khedive  are  in  possession,  and  the 
question  arises  whether  the  Court  of  Ad- 
miralty having  jurisdiction  to  determine 
questions  of  maritime  law  and  of  inter- 
national law  when  questions  arise  as  to 
rights  and  liabilities  of  foreigners,  should 
be  prohibited  from  proceeding  in  this 
suit  on  the  ground  that  the  ship  was 
privileged.  There  is  a  good  deal  of 
authority  for  saying  that  there  cannot  be 
any  proceeding  against  a  sovereign  poten- 
tate in  respect  of  a  ship  of  war,  and  it 
is  doubtless  most  desirable  that  that 
should  bo  so,  but  here  it  comes  to  be  a 
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qaestion,  whether  a  ship  of  this  descrip- 
tion, which  at  the  time  of  the  collision 
happens  to  be  the  property  of  a  foreign 
potentate,  is  liable  in  this  suit,  npon  which 
question  I  give  no  opinion.  I  think  that 
the  case  of  The  Prince  Frederick  was 
a  little  stronger  than  the  present  case, 
and  Lord  Stowell  gave  no  judicial  opinion, 
but  caase«l  a  representation  to  be  made  to 
the  Dutch  Government,  who  determined 
to  defer  to  the  opinion  expressed  by  him 
in  the  position  of  arbitrator.  It  seems  to 
me  that  it  would  be  presumptuous  in  the 
Court  of  Queen's  Bench  to  declare  that 
it  is  a  better  authority  upon  such  a  ques- 
tion than  the  Court  of  Admiralty,  which 
seems  to  be  peculiarly  adapted  to  con- 
sider such  a  question.  That  Court  has 
jurisdiction  to  determine  the  facts,  and 
also  to  decide  whether,  under  the  circum- 
stances, the  fact  of  the  ship  being  the 
property  of  a  foreign  potentate  amounts 
to  a  defence.  If  the  decision  is  wrong, 
it  may  be  set  right  by  an  appeal  to,  the 
Privy  Council.  It  is  impossible  to  say 
that  the  Court  of  Admiralty  has  exceeded 
its  jurisdiction,  and  that  is  the  real 
question  before  us. 

Mellor,  J. — I  am  of  the  same  opinion, 
and  it  is  unnecessary  to  add  anything 
except  that  if  we  have  arrived  at  a  wrong 
conclusion,  an  application  for  a  prohibition 
may  be  made  to  another  Court. 

QuAiN,  J. — I  give  no  opinion,  as  I  have 
not  heard  the  whole  of  the  arguments. 

BmU  discharged. 


Attorneys — McLeod  &  Watney,  for  the  Khedive 
of  Egypt ;  Clarkson,  Son  &  Greenwell,  for  the 
owners  of  Ths  Batavier, 


1873.    )  ARNOLD  (appellant)  v,  holbrook 


Jan.  21 


.1 


{respondent). 


Highway — Footpath — Limited  Dedica' 
Hon — Bight  to  plough  up — Nuisance. 

The  public  Iwd  a  right  to  use  a  footpath 
a/sross  the  field  of  A.^  hut  subject  to  the 
right  of  A,  to  plough  it  up  when  he 
plotighed  the  rest  of  the  field.      He*  did 


so  plough  it  up,  and  having  done  so,  did 
not  set  out  or  mark  the  line  of  the  path,  but 
left  the  public  to  tread  it  out.  The  public 
continued  to  walk  across  the  field  in  the 
directimi  in  which  the  paih  had  been,  but 
soon  finding  the  path  in  a  muddy  and  bad 
condition,  turned  out  of  it,  and  walked 
on  eitJier  side  tliercof.  To  prevent  tliem 
from  doing  so,  A.  placed  hurdles  mi  the 
parts  upon  which  the  public  so  walked, 
leaving  a  space  of  about  six  feet  in 
width  where  the  path,  had  been.  The  re- 
spondent having  thrown  down  tlie  hurdles, 
an  action  was  brought  against  him  by  A, 
in  a  County  Court,  The  Judge  having 
given  judgment  in  favour  of  the  respon-' 
dent,  this  Court  reversed  that  judgment, 
liolding  tJiat  the  respondefit  could  not  claim 
a  right  to  go  off  the  line  of  the  footpath, 
or  a  Hght  to  puU  down  the  hurdles,    , 

1.  Appeal  against  a  judgment  of  the 
Judge  of  the  County  Court  of  Sussex, 
holden  at  Brighton,  on  the  8th  day  of 
March,  A.D.,  1872,  to  recover  the  sum  of 
twenty-one  pounds  as  damages  from  the 
respondent,  for  his  entering  upon  certain 
land  in  the  occupation  of  the  appellant, 
and  pulling  up  and  throwing  down  twenty 
hurdles. of  the  appellant's  set  up  upon  the 
said  land. 

2.  The  respondent  appeared  and  de- 
fended the  said  action. 

3.  The  appellant  was  the  tenant  and 
occupier  of  an  arable  field  situate  m  the 
parish  of  Portslade,  in  the  county  of 
Sussex,  called  Aldrington  Lane,  over 
which  was  a  footpath  running  diagonally 
across  the  said  field  in  a  straight  direction 
from  one  end  to  the  other,  and  which 
path,  it  was  admitted  by  the  appellant, 
the  public  had  a  right  to  use,  but  such 
user  was  subject  to  the  right  of  the  ap- 
pellant and  others,  the  owners  and  occu- 
piers of  the  said  field,  to  plough  the  path 
up,  whenever  they  required  so  to  do  in 
ploughing  the  said  above  mentioned 
field. 

4.  The  right  of  the  appellant  so  to 
plough  up  the  said  path  had  been  deter- 
mined by  the  judgment  of  the  Court  of 
Exchequer  Chamber  in  the  action  of 
Arnold  v.  Blaker  (1). 

(1)  40  Law  J.  Rep.  (n.s.)  Q.B.  185;  s,  c.  Law 
Kep.  6  Q.B.  433. 
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The  Case  for  the  opinion  of  the  Court 
in  that  action  was  settled  by  Bramwell, 
B.,  and  the  following  statements  from  it 
are  to  be  taken  as  pi^  of  this  case. — 

The  footway  in  question  is  the  nearest 
^&7»  ^J  l^&lf  ft  mile,  from  the  Portslade 
Station  of  the  London,  Brighton  and 
Sonth  Coast  BaiTway  to  the  village  and 
parish  church  of  Portslade,  and  is  the 
only  footway  leading  from  tiie  village  to 
the  station.  The  said  railway  station 
was  opened  for  public  traffic  in  1842, 
and  since  that  time  the  number  of  in- 
habitants of  the  village  and  parish  of 
Portslade  has  increased  very  largely; — 
58,774  railway  passenger  tickets  were 
issued  at  the  said  railway  station  in  1867, 
and  65,631  in  1868.  Since  1842  the 
said  footway  has  been  much  more  used 
by  the  public  than  before  that  time.  And 
the  jury  found  that  any  path  which  pre- 
vented the  plaintiff  from  ploughing 
through  it  as  formerly,  would  be  a  pre- 
judice to  him  and  not  a  benefit. 

5.  Prior  to  the  last  ploughing  up  of 
the  said  path,  and  to  the  said  action  of 
Arnold  v.  Blaher  (1),  the  surveyors  of 
the  parish  of  Portslade  had  hardened  the 
said  path  by  bringing  chalk  and  stones 
upon  it,  and  had  made  it  a  solid  and 
raised  path  of  the  average  width  of  four 
or  five  feet,  and  which  path  the  plaintiff, 
in  consequence  of  its  being  so  made  soHd, 
could  not  plough  up,  and  he  thereupon 
brought  his  said  action  against  the  sur- 
veyors of  highways  for  Portslade,  Blaker 
beLig  one. 

6.  After  the  decision  of  the  Court  of 
Exchequer  Chamber,  the  appellant  gave 
the  parish  authorities  notice  m  writing  to 
remove,  and  they  thereupon  removed  the 
material  hardeiiing  the  path,  and  the 
appellant  afterwards  ploughed  up  the 
path  as  portions  of  the  field  were 
ploughed  up  in  the  ordinary  cultivation 
thereof,  and  sowed  the  whole  with  wheat, 
hut  did  nothing,  after  such  ploughing  up 
and  sowing,  to  make,  set  out  or  define 
the  said  path  for  the  use  of  the  public. 

7.  After  the  appellant  had  so  ploughed 
up  and  sown  the  said  field  and  path,  the 
public  continued  to  walk  across  the  field 
in  the  direction  where  the  path  had  been, 
hat  soon  finding  the  ground  where  the 
path  had  been  in  a  muddy  and  bad  condi- 
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tion  they  walked  out  on  either  side  of  it 
for  a  better  way,  and  in  some  parts  to  the 
width  of  eighteen  feet  or  tnereabouts, 
injuring  thereby  the  appellant's  crops. 

8.  To  prevent  the  public  from  so  walk- 
ing out  on  either  side,  the  appellant,  in 
the  month  of  December,  placed  hurdles 
on  the  parts  which  had  been  thus  trod- 
den over  by  the  public  at  irregular  inter- 
vals, but  not  opposite  to  each  other,  they 
being  about  twelve  yards  from  each  other, 
at  right  angles  to  the  line  where  the  path 
had  been  first  trodden  out  on  either  side 
of  it,  leaving  a  space  of  about  six  feet 
between  the  inner  ends  of  the  said  hurdles, 
and  which  hurdles  were  dangerous  to  the 
public  in  the  dark.  The  appellant  had, 
m  previous  years,  placed  at  intervals 
bushes  for  a  similar  purpose  after  the 
field  had  been  ploughed,  but  the  public 
often  walked  outside  of  them  when  the 
path  had  become  in  a  bad  state. 

9.  The  respondent  threw  down  three 
of  the  said  hurdles,  and  it  was  for  such 
alleged  trespass  that  the  present  action 
was  brought. 

,10.  The  appellant's  witnesses  were 
cross-examined  on  the  facts,  and  at  the 
close  of  the  appellant's  case,  the  learned 
Judge  suggested  an  adjournment  to  enable 
the  parties  hereto  to  come  to  some  terms, 
the  learned  Judge  having  suggested  that  it 
would  be  more  advantageous  to  all  parties 
that  the  footpath  should  be  hardened,  and 
that  in  any  future  ploughing  the  appellant 
should  plough  on  either  side  of  the  path 
instead  of  across  it.  But  such  adjournment 
having  failed  to  produce  any  amicable  ar- 
rangement, the  learned  Judge  at  a  sub- 
sequent Court,  without  calling  on  the 
respondent,  gave  judgment  in  favour  of 
the  respondent,  on  the  ground  that  it  was 
the  duty  of  the  appellant,  after  he  had 
ploughed  up  the  said  path,  to  set  out 
again  a  proper  path  for  the  use  of  the 
public,  instead  of  leaving  them  to  tread 
out  a  path  in  the  best  wa^^  that  they 
could,  and  that  the  path  so  trodden  out 
haviog  become  in  a  muddy  and  founderous 
state,  the  public  were  justified  in  devia- 
ting on  the  appellant's  land  to  find  a  firmer 
and  better  path ;  that  it  was  by  the  appel- 
lant's own  negligence  that  the  alleged 
trespass  was  occasioned,  and  that  such 
negligence  contributed  to  the  injury 
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complamed  of,  and  the  respondent  was 
therefore  justified  in  removing  the  said 
hurdles. 

The  question  for  the  opinion  of  this 
Court  was  whether,  under  the  circum- 
Btances  stated,  the  respondent  was  or  was 
not  justified  in  remoYing  the  said  hurdles  P 
If  the  Court  should  be  of  opinion  that 
he  was  justified  in  doing  jso,  the  judgment 
of  the  Court  below  is  to  stand.  If  the 
contraiy,  the  judgment  is  to  be  reversed. 
The  costs  to  be  m  the  discretion  of  the 
Court  of  Appeal. 

Mcmisty  {Grantham  with  him,  for  the 
appellant). — The  case  of  Arnold  v.  Blaker 
(1)  establishes  that  the  public  have  a 
right  to  use  this  path,  subject  to  the  right 
of  the  appellant  to  plough  it  up.  But  the 
right  to  use  it  does  not  give  the  respon- 
dent or  anyone  else  any  right  to  go  out 
of  the  line  of  the  path,  and  trespass  upon 
the  rest  of  the  field,  or  to  pull  down  the 
hurdles  which  the  appellant  sets  up  on 
his  own  land.  The  judgment  of  the 
County  Court  Judge  was  wrong. 

/.  Broume  (Lord  with  him),  for  the  re- 
spondent).— ^The  appellant  ought  to  have 
marked  out  and  levelled  the  path  after 
he  had  exercised  his  right  of  ploughing  it 
up.  Instead  of  doing  so,  he  sows  seed 
over  the  whole  space.  He  cannot  com- 
plain of  the  respondent  exercising  his 
right  of  going  off  the  path,  which  is  a 
highway,  when  the  path,  in  consequence 
of  being  ploughed  up,  becomes  foun- 
derous  and  impassable.  The  right  of 
going  off  the  path  is  a  right  which  is 
given  by  the  common  law,  and  is  so  stated 
by  every  text-book  upon  the  subject.  The 
earliest  authority  is  Sir  Edward  Buncomh's 
ease  (2),  stated  in  ]  Rollers  Abr.  390,  tit. 
"  Chimin  Common."  Thematerial passages 
from  the  latter  book  are  set  out  in  the  con- 
sidered judgment  delivered  by  Erie,  J.,  in 
The  Queen  v.  Banwden  (3) .  See  also  Taylor 
V.  Whitehead  (4)  ;  BuUard  v.  Harrison  (5); 
Toung*s  case  (6)  ;  The  King  v.  Stoughion 
(7),  and  the  cases  there  collected. 


(2)  Cro.  Car. 
(3)27: 


Iaw  J.  Rep.  (N.S.)  M.C.  296. 
(4)  Dougl.  749. 
(6)  4  M.  &  S.  887. 

1  Ld.  Raym.  725. 

2  Wms.  Sftund.  160  b.  n.  12. 


[Mellob,  J. — ^Is  this  not  the  case  of  a 
dedication  of  a  highway,  which  ihe  public 
must  take  with  all  its  inconveniences  P 
The  appellant  has  a  right  to  plough  it  up, 
though  he  would  not  be  able  to  justify 
digging  a  pit  where  it  exists.  The  cases 
upon  the  subject  are  to  be  found  in  the 
notes  to  Dovaston  v.  Payne  (8)]. 

All  the  text-books  treat  the  doctrine 
as  well  established.  See  also  The  Queen 
V.  Hornsea  (9)  ;  Dawes  v.  Hawkins  (10). 
Next,  the  respondent  had  a  right  to  pull 
up  the  hurdles.  They  were  so  placed  as 
to  be  dangerous,  and  resembled  a  trap  set 
in  the  highway — Barnes  v.  Ward  (11); 
HardcasUe  v.  The  South  Yofkshire  BaxU 
way  Company  (12). 

[CocKBUBN,  C.J. — ^The  hurdles  are  only 
dangerous,  if  at  all,  to  such  persons  as  go 
extra  viam.  Lush,  J. — I  think  the  mean- 
ing of  the  statement  in  the  case  is  that 
ihey  were  dangerous  to  persons  who  chose 
to  deviate  from  the  path.] 

Manisty,  in  reply.  —  In  HardcasUe  v. 
The  South  Yorkshire  Baihoay  Company 
(12)  Martin,  B.,  in  delivering  the  judg- 
ment of  the  Court,  said,  "  When  a  man 
dedicates  a  way  to  the  public,  there  does 
not  seem  any  just  ground  in  reason  or 
good  sense  that  he  should  restrict  himself 
in  the  use  of  his  land  adjoining  to  any 
extent,  .further  than  that  he  should 
not  make  the  use  of  the  way  danger- 
ous to  the  persons  who  are  upon  it 
and  using  it."  It  is  not  found  here 
that  the  hurdles  were  dangerous  in  that 
sense. 

[CocKBURN,  C.J. — It  seems  to  be  put 
in  this  way  by  the  respondent — "  I  have 
a  right  to  go  along  this  path  both  night 
and  day ;  3ie  hurdles  might  be  danger- 
ous to  me  by  night,  and  therefore  I  may 
go  by-day  and  pull  them  down."] 

He  has  no  nght  to  do  so.  He  might 
go  along  the  path  in  the  direction  in 
which  it  had  been  dedicated  to  the  public 
without  being  obstructed  by  the  hurdles. 
The  law  upon  this  subject  is  laid  down  in 

(8)  2  Smith's  L.C.  90. 

(9)  23  Law  J.  Rep.  (n.s.)  M.C.  69. 

(10)  8  Com.  B.  Rep.  N.S.  848  ;  s.  c  29  Uw  J. 
Rep.  (jf.8.)  C.P.  843. 

(11)9  Com.  B.  Rep.  392;  s.  c.  19  Law  J.  Rep. 
(if.s.)  C.P.  195. 
(12)  28  Law  J.  Rep.  (n.s.)  Exch.  139. 
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Dimes  \r.  Petley  (13),  where  the  defend- 
ant's ship  bad  struck  against  the  plain- 
tiflTs  wharf  and  jettj  in  the  river  Thames. 
It  was  held  that  the  defendant  coidd  not 
defend  himself  by  pleading  that  the  wharf 
and  jetty  obstmcted  the  navigation  of 
the  river,  unless  he  also  shewed  that 
there  was  a  necessity  to  navigate  the 
ship  over  the  part  of  the  river  where  the 
wharf  and  jetty  were,  or  at  any  rate  that 
the  righfc  course  of  the  ship  was  over  that 
part,  and  that  she  could  not  have  avoided 
the  nuisance  by  taking  any  other  course 
with  reasonable  convenience.  The  decision 
was  in  accordance  with  Bridge  v.  The 
Grand  Junction  Uailway  Gomjpany  (14), 
and  The  Mayoi'  of  Colchester  v.  Brooke 
(15).  Those  decisions  are  conclusive, 
and  indeed  it  is  not  pretended  that  the 
act  of  the  respondent  was  for  the  purpose 
of  abating  the  nuisance. 

CoCKBUBN,  C.J. — I  am  of  opinion  that 
this  judgment  must  be  reversed.  It  is 
quite  unnecessary  to  consider  the  doctrine 
laid  down  in  the  old  authorities  as  to  the 
right  to  go  on  to  the  lands  adjoining  a 
h^hway  when  the  way  becomes  foun- 
derous.  It  may  well  be  that  that  doc- 
trine is  well  established,  and  in  old  times 
there  were  reasons  for  so  holding.  Enclosed 
lands  were  comparatively  few ;  the  liability 
to  repair  was  not  well  established,  and  it 
was  for  the  public  convenience  that 
people  should  be  permitted  to  go  on  to 
the  adjoining  land  under  such  circum- 
stances. But  in  all  those  old  authorities 
the  highways  in  question  were  ancient, 
and  without  any  qualification  of  the  right 
of  the  pubHc  to  use  them.  The  principles 
applicable  to  such  highways  do  not  apply 
to  the  case  now  berore  us,  in'which  we 
have  two  coexistent  rights — that  of  the 
public  to  use  the  path,  and  that  of  the  > 
occupier  to  plough  it  up  in  the  course  of 
the  ordinary  cultivation  of  the  field,  across 
which  the  path  runs  in  a  known  direction. 
The  appellant  ploughs  it  up,  and  it  be- 
comes muddy  and  durty ;  but  it  must  be 
remembered  that  he  had  a  right  to  plough 

(13)  15  Q.B.  Rep.  276 ;  b.  c.  19  Law  J.  Rep. 
(ka)  Q.B.  449. 

(14)  8  Mee.  &  W.  244. 

(15)  7  a.B.  Rep.  339;  s.  c.  15  Law  J.  Rep. 
(K4i.)Q.B.  173. 


it  up ;  so  that  the  case  is  not  like  those 
which  Mr.  Browne  has  referred  to.  The 
path  has  been  dedicated  to  the  public,  but 
with  the  right  to  make  it  so  fiar  im* 
passable.  I  am,  therefore,  of  opinion 
that  the  doctrine  upon  which  reliance 
is  placed  does  not  apply  to  such  a  case. 

Then  another  point  is  made,  but  I  can- 
not agree  that  there  is  anything  which 
entitles  the  respondent  to  pull  up  the 
hurdles  which  ihe  appellant  has  set  up 
on  his  own  land  for  the  purpose,  not  of 
impeding  the  right  which  the  public  have 
of  passing  along  the  line  of  the  path, 
but  for  the  purpose  of  preventing  the 
deviation  from  the  line  of  the  path,  a 
deviation  which  the  respondent  nad  no 
right  to  make.  The  public  have  no  right 
to  treat  the  hurdles  as  a  nuisance  to  be 
abated  by  them.  The  law  is  correctly 
stated  in  Dimes  v.  Petley  (13),  which  de- 
cides that  a  necessiiy  must  be  shewn  to 
pass  the  place  where  the  alleged  nuisance 
is,  or  a  right  to  paas  over  that  part,  and 
that  it  would  be  inconvenient  and  difficult 
to  have  taken  another  course  by  which 
the  nuisance  might  have  been  avoided. 
But  here  the  abatement  was  not  necessary 
to  enable  the  respondent  to  enjoy  the 
Tight  which  he  had.  It  is  said  that  the 
hmdles  were  dangerous  at  night,  but  that 
could  not  give  the  defendant  a  right  to 
pull  them  down,  as  he  has  done. 

Blackbubk,  J. — I  am  of,  the  same 
opinion.  The  judgment  cannot  stand, 
and  all  that  we  can  do,  as  the  case  is 
stated,  is  to  reverse  it.  The  first  quesUpn 
is,  whether  or  no  the  public  had  a  right  of 
deviation  from  the  line  of  the  path,  be- 
cause the  way  had  become  founderous. 
There  are  many  dicta  to  be  found,  but 
nothing  which  makes  out  this  right  to 
deviate.  All  the  dicta  and  decisions  so 
back  to  Sir  Edward  Duncomh's  Case  (2). 
But  in  that  case  there  was  a  prescriptive 
highway,  and  the  public  were  accustomed 
to  deviate  "  per  outlets  sur  le  terre  pro- 
chein  adjojmant  le  chimyn  gisant  en  le 
open  field  nemy  enclose."  It  seems,  there- 
fore, that  they  were  accustomed  fi'om 
time  immemorial  to  go  over  certain  defi- 
nite portions  of  the  open  field.  They 
.had  taken  possesion  of  these  outlets.  I 
hold  that  where  there  is  a  prescriptivQ 
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highway  over  an  open  common,  there 
would  probably  be  a  prescriptive  right  to 
deviate  when  the  road  itself  becomes  im- 
passable, but  I  cannot  think  that  there  is  a 
right  in  the  public  to  deviate  in  such  a 
case  as  the  present,  or  to  traverse  the  field 
in  directions  which  they  have  not  before 
used.  I  should  require  an  extreme  au- 
thority to  shew  that  where  in  modem 
times  a  man  gives  a  right  of  way  to  the 
public  he  also  gives  a  right  to  deviate 
fipom  that  way,  and  go  over  other  parts 
of  his  land.  In  this  case  no  such  thing 
is  found ;  the  land  has  been  under  culti- 
vation, and  there  has  always  been  a  right 
to  plough  the  path  up.  It  is  impossible 
to  suppose  that  a  right  was  given  to 
deviate  from  the  line  of  the  path,  and 
trample  down  the  com  which  was  sown 
upon  the  land.  After  the  path  is  ploughed 
up,  it  of  necessity  becomes  founderous 
until  it  is  made  hard  by  the  people  passing 
over  it,  and  common  sense  leads  one  to 
see  that  it  cannot  follow  that  the  public 
may  trample  down  the  com  growing  at 
the  side  of  the  path. 

The  second  point  is  as  to  the  hurdles 
which  the  respondent  pulled  down.  Dimes 
V.  Petley  (13)  accurately  expresses  the 
law  upon  this  subject,  and  shews  that 
the  respondent  cannot  set  up  any  defence 
on  the  ground  that  they  constituted  a 
nuisance. 

Mellor,  J.— This  is  the  very  same 
path  which  was  before  the  Exchequer 
Chamber  in  Arnold  v.  Bldker  (1),  and 
that  Court  followed  the  decision  of  this 
Court  in  Mercer  v»  Woodgate  (16).  I  do 
not  think  that  it  is  necessary  to  refer  to 
the  old  authorities  cited  by  Mr.  Browne. 
I  agree  also  that  the  second  point  is 
settled  by  Bvmes  v.  FeUey  (13). 

Lush,  J. — I  am  of  the  same  opinion, 
and  for  the  reasons  already  given. 

Judgment  for  the  appellant, 

Atornejs  —  Palmer,  Bull  &  Fry.  agents  for 
Uppertons  &  BacoD,  Brighton,  for  appellant ; 
Clarke  and  Howlett,  Brighton,  for  respondent. 


(16)  3€  Uw  J.  Kep.  (n.s.)  M.C.  21. 


^         A  STEWAET  AND   OTHERS  V.   THE 

1873  f  ^^^^  INDIAN  AND  PACIFIC 
Jan    25  STEAMSHIP  COMPANY. 

Marine  Insurance — General  Average  — 
Damage  to  Cargo  by  Water  to  extinguish 
Fire — Practice  of  Average  Staters — Bill  of 
Lading — *^  Average  if  any,  to  he  adjusted 
according  to  Bntish  Custom,'* 

A  ship  was  lying  at  anchor  in  port  with 
a  general  cargo  on  hoards  when  afire  broke 
out  in  the  forehold.  Every  effm't  was  made^ 
hut  without  success^  to  extinguish  thifire  hy 
throwing  water  down  the  haichways  and 
upon  the  cargo.  Finally  a  hole  was  cut  in 
the  side  of  the  vessel,  and  her  fore  compart- 
ment filled  with  water.  This  extinguished 
the  fire,  and  if  it  had  not  heen  done  the  cargo 
would  ha/ve  heen  destroyed  and  the  ship 
seriously  damaged  if  not  rendered  a  total 
wreck.  Tart  of  a  quantity  of  hark  shipped 
on  hoard  hy  the  plaintiffs  was  damped  or 
destroyed  hy  the  water  which  was  poured  or 
let  into  the  vessel  to  extinguish  the  fire.  The 
hark  was  shipped  under  a  hill  of  lading 
which  contaimd  the  words  "  average  if  any, 
to  he  adjusted  according  to  British  custom,** 
It  is  the  practice  of  British  average  adjusters 
in  adjusting  losses  to  treat  a  loss  occasioned 
hy  water  in  the  manner  above  clescribed  as 
not  a  general  average  loss  : — Held,  first  in 
accordance  with  Nimick  v.  Holmes,  25 
Pennsylv,  Rep,  (Amer,)  366,  that  the  loss 
was,  according  to  the  general  law  of 
England,  properly  the  subject  of  a  general 
average  contrihution ;  secondly,  that  such 
general  law  was  excluded  hy  the  express 
terms  of  the  hill  of  lading,  inasmuch  as  the 
words  *^  British  custom  **  could  otdy  moan 
the  practice  of  British  average  adjusters. 

This  was  an  action  brought  in  respect 
of  the  loss  of  certain  bark  shipped  on 
board  the  defendants'  steamship  Vene- 
xuelan,  and  consigned  to  the  plaintiffs ; 
and  by  consent  fiie  following  Case  was 
stated  for  the  opinion  of  the  Court. 

1.  The  plaintiffs  are  merchants  carry- 
ing 0{i  business  at  Manchester  under  the 
style  or  firm  of  Robert  Barbour  and 
Brother.  The  d9fendant8  are  a  company 
registered  pursuant  to  the  provisions  of 
the  Companies  Act,  1862,  and  are  the 
owners  of  vessels  txtiding  regularly  be- 


Digitized  by 


Google 


Vol.  42.] 


HILARY  TERM,  1873. 


85 


tween  tihe  United  Kingdom  and  the  West 
Indies  and  South  America,  and  amongst 
others  of  the  steamship  Venezuelan, 

2.  On  September  19,  1871,  the  de- 
fendants*  steamship  Venezuelan  left  Liver- 
pool with  a  general  cargo  of  merchandise 
on  a  voyage  to  the  West  Indies.  She 
arrived  on  October  8  at  St.  Thomas,  and 
after  discharging  her  cargo  for  that  port 
proceeded  on  her  voyage  to  the  ports  of 
Chira9oa,  Santa  Martha,  Savanilla,  and 
Colon,  and  having  called  at  Cora^oa  and 
there  delivered  her  cargo  for  that  place, 
cfune  to  an  anchor  in  the  port  of  Santa 
Martha  on  October  16.  The  Venezuelan 
after  discharging  at  Santa  Martha  all  her 
cargo  for  that  port  took  on  board  there  a 
general  cargo  of  produce  and  merchandise 
for  Savanil^  Colon,  London  and  Liver- 
pool. 

3.  The  general  cargo  so  taken  on 
board  The  Venezuelan  at  Santa  Martha 
consisted  of  goods  shipped  by  various 
persons,  and  amongst  these  goods  were 
180  serons  of  bark  which  were  shipped 
on  behalf  of  the  plaintiffs  for  carriage  to 
London  under  the  terms  of  two  bills  of 
lading,  one  for  100  and  the  other  for  80 
serons.  These  bills  of  lading  were  in 
the  same  form,  and  the  following  is  a 
copy  of  the  material  part  of  the  one 
comprising  the  100  serons — "Shipped 
in  good  order  and  condition  by  Mr. 
Ide  Mier,  of  Santa  Martha,  in  and 
upon  the  good  steamship  or  vessel  called 
The  Venezuelan^  whereof  Bremner  is 
master  for  this  present  voyage,  or  who- 
ever else  may  go  as  master,  now  lying  in 
or  off  the  port  of"  Santa  Martha,  100 
serons  bark  covered  by  consignee's  open 
policy  of  insurance,  being  marked  and 
numbered  as  per  margin,  and  to  be  de- 
livered in  the  Hke  good  order  and  con- 
dition, subject  to  the  terms  and  conditions 
stated  in  this  bill  of  lading  which  con- 
stitute the  contract  between  the  shippers 
and  the  company,  unto  Messrs.  Robert 
Barbour  and  Brother,  of  Manchester,  or 
to  his  or  their  assigns,  at  the  port  of 
London  or  so  near  thereunto  as  steamers 
may  safely  get ;  freight  to  be  paid  at  the 
port  of  destination  of  the  goods  (without 
any  deduction,  and  before  delivery  if  re- 
quired) upon  the  gross  weights  or 
measurements  taken  on  the  landing  of 


the  goods  from  the  above-named  steamer 
as  per  present  tariff  issued  by  the  West 
Indian  and  Pacific  Steamship  Company 
(Limited),  unless  otherwise  specially 
stipulated  in  the  margin  hereof;  average, 
if  any,  to  be  adjusted  according  to  British 
custom.** 

4.  While  The  Venezuelan  was  at  Santa 
Martha  so  loaded  as  aforesaid,  tmd  about 
to  sail,  a  fire  broke  out  at  about  11  p.m.  of 
October  18  in  the  foi*ehold.  Every  effort 
was  at  once  made  to  extinguish  the  fire 
by  playing  water  down  the  hatchways  by 
means  of  the  fire-hose,  and  by  cutting 
holes  in  the  forecastle  deck  and  pouring 
water  down  on  the  cargo  stowed  in  the 
forehold.  This  was  continued  to  be  done 
until  about  4  a.m.  of  the  next  day,  when 
the  men  at  woA  near  the  forehold  were 
driven  out  by  the  heat  and  smoke.  The 
steamship  was  then  turned  stem  on  to 
the  wiud  to  keep  the  ^re  forward,  and 

Portions  of  the  cargo  stowed  in  the  after- 
olds  of  the  vessel  were  discharged  into 
lighters.  The  fire-hose  was  kept  con- 
.  tinually  playing  down  the  fore  hatch  and 
the  forecastle  skylights,  but  it  did  not 
subdue  the  flames,  and  at  about  8  a.m. 
the  fire  reached  the  upper  deck.  A  hole 
was  then  out  in  the  side  of  the  vessel,  and 
her  fore  compartment  war  thereby  filled 
with  water.  By  this  means  the  crew 
ultimately  succeeded  in  extingtiishing  the 
fire.  If  this  had  not  been  done,  the  re- 
maining cargo  would  in  all  probability 
have  been  destroyed,  and  the  ship  most 
seriously  damaged,  if  not  rendered  a  total 
wreck.  The  Whole  of  the  contents  of  the 
forehold  were  entirely  destroyed  by  fire 
and  a  great  part  of  the  cargo  stowed  in 
the  adjoining  holds  was  damaged  or  de- 
stroyed by  the  water  which  was  poured  or 
let  into  the  vessel  in  order  to  extinguish 
the  fire. 

5.  It  is  admitted  for  the  purposes  of 
this  case  that  152  of  the  180  serons  of 
bark  shipped  on  behalf  of  the  plaintiffs 
were  destroyed  by  the  water  poured  or 
let  into  the  said  steamship  in  the  manner 
above  described. 

6.  It  has  been  the  practice  of  British 
average  adjusters  in  adjusting  losses  to 
treat  a  loss  occasioned  by  water  in  the 
manner  above  described  as  not  a  general 
average  loss. 
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7.  The  Fene^u^Zan,  after  discharging  and 
reloa^g  cargo  and  undergoing  tem- 
porary repairs  at  Santa  Martha,  subse- 
quently proceeded  on  her  voyage,  and 
delivered  the  various  portions  of  the 
cargo  to  the  respective  owners  or  con- 
signees thereof. 

8.  The  Court  is  to  be  at  liberty  to 
draw  such  inferences  of  fact  as  a  jury 
would  be  justified  in  drawing. 

The  question  for  the  opinion  of  the 
Court  is — Whether  the  plaintiffs  are  en- 
titled to  recover  from  the  defendants  any 
sum  of  money  by  way  of  general  average 
contribution  or  otherwise  in  respect  of  the 
aforementioned  loss  of  the  said  152  serous 
of  bark.  If  the  Court  shall  be  of  opinion 
in  the  affirmative,  then  the  Court  is  re- 
spectfully requested  to  direct  on  what 
principles  such  sum  is  to  be  ascertained, 
and  judgment  shall  be  entered  for  the 
plaintiffs  for  such  sum  as  shall  be  ascer- 
tained in  accordance  with  the  directions  of 
the  Court  by  the  parties  themselves,  or, 
if  they  cannot  ame,  by  Messrs.  Bailey, 
Lowndes,  and  Stockley,  of  Liverpool, 
average  suljuster^,  together  with  costs  of 
suit.  If  the  Court  snail  be  of  a  contrary 
opinion,  then  judgment  is  to  be  entered  ' 
for  the  defendants,  with  costs  of  defence. 

Butt  {Cohen  with  him),  for  the  plain- 
tiffs.— The  practice  of  British  average  ad- 
justers, by  which  damage  done  to  goods 
by  water  poured  into  the  hold  to  extin- 
guish a  fire,  is  not  treated  as  general 
average,  is  unreasonable,  and  opposed  to 
the  principle  upon  which  the  right  to 
contribution  is  founded.  The  damage 
was  voluntarily  incurred  for  the  purpose 
of  extinguishing  a  fire  which  threatened 
to  destroy  both  the  ship  and  cargo.  The 
practice  has  received  unquahfied  con- 
demnation from  different  text  writers — 
Benecke  on  Average^  p.  243,  Baily^  Qeneral 
Average,  2nd  ed.  p.  40.  The  effect  of  the 
bill  of  lading  is  not  to  leave  the  liability 
to  average  to  be  decided  by  the  average 
staters,  but  merely  to  provide  that  the 
question  shall  be  determined  according  to 
English  and  not  foreign,  law.  The  ex- 
pression ^*  adjusted  *'  implies  that  a  right 
to  something  under  the  head  of  average 
is  already  ascertained .  The  plaintiff  must 
be  presumed  to  have  contracted  with  re- 


ference to  the  English  law,  leaving  the 
process  of  calculation  to  follow  the  prac- 
tic  of  English  average  staters,  and  he 
cannot  be  presumed  to  have  contracted 
with  reference  to  a  rule  of  that  practice 
which  is  unfair  and  unreasonable.  The 
only  decision  in  our  Courts  which  bears 
upon  the  matter  in  hand  is  Johnson  v. 
Chapman  (1),  where,  in  the  case,  it  was 
admitted  that  it  had  been  the  practice  of 
average  adjusters  not  to  allow  as  general 
average  the  jettison  of  such  portion  of  a 
deck  load  as  immediately  before  the  jetti- 
son was  in  a  state  of  wreck,  but  the  ad- 
mission was  to  be  taken  without  prejudice 
to  the  right  of  the  defendant  to  contend 
'Hhat  such  a  practice  cannot  affect  the 
law."  In  Arnould'a  Marine  Insurance^  4th 
edition,  vol.  ii.  p.  812,  it  is  said,  "  As  a 
general  rule  the  place  for  the  adjustment  of 
general  average  is  the  ship's  port  of  des- 
tination or  dischargid ;  when  this  happens 
to  be  a  forei^  port,  the  general  average 
loss  is  adjusted  there,  according  to  the  law 
and  usage  of  the  country  to  which  such 
foreign  port  belongs,  and  the  adjustment 
so  made  is  called  a  foreign  adjustment." 
And  although  there  are  no  English  deci- 
sions upon  the  subject,  the  American  case 
of  Nimick  v.  Holmes  (2)  is  in  point.  It  was 
there  held  that  where  a  vessel  or  its  cargo 
takes  fire  without  the  fault  of  the  crew, 
the  damage  done  by  the  application  of 
water  or  steam  in  extinguishmg  the  fire 
and  by  tearing  up  part  of  the  vessel  to 

gkin  access  to  the  fire,  is  general  average, 
e  cited  Stevens  on  Average^  p.  12,  Parsons 
on  Shipping,  Book  I.  c.  9.  p.  465,  The  Brig 
Mary  (3). 

Sir  0,  Honyman  (R,  0,  Williams  with 
him),  for  the  defendant?. — Looking  at 
the  bill  of  lading  and  the  drcumstfuaces 
under  which  it  was  drawn  up,  there  can 
be  no  doubt  that  what  the  parties  meant 
was  that  the  question  whether  a  damage 
to  the  cargo  was  general  or  particular 
average  should  be  decided  according  to 
the  existing  English  custom.  Even  if  this 
custom  be  at  variance  with  the  principles 
of  the  general  English  law  (which  it  is 
unnecessary  to  decide),  the  plaintiff  is 

'  (1)  19  Com.  B.  Rep.  N.S.  563;  s.c.  35  Law  J. 
Rep.  (N.S.)  CJ>.  23. 

(2)  25  Pennsylr.  (Amer.)  Rep.  366. 

(3)  1  Sprague  (Amer.)  Rep.  17. 
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bound  by  it.  There  is  no  qnestion  of 
implied  assent  to  a  custom,  in  which  case 
the  reasonableness  of  the  cnstom  would 
be  material,  for  there  is  here  an  express 
contract  to  abide  bj  it.  It  is  well  known 
that  in  this  country  tho  same  rules  are 
not  observed  in  adjusting  ayerage  as 
abroad.  In  Amould  on  Marine  Insura/nce^ 
4th  edition,  p.  813,  it  is  said,  "  There  is  a 
great  diversity  in  the  practice  of  different 
countries  with  regard  to  what  shall  or  shall 
not  be  included  in  general  average ; 
sometimes  losses  are  included  and  charged 
for  which  are  general  average  in  the 
country  where  the  adjustment  is  settled, 
but  not  in  the  country  where  th,e  charter- 
party  was  entered  into  and  the  policy  of 
msuranoe  effected ;  and  sometimes  a  dif-^ 
ferent  proportion  of  contribution  is  as- 
sessed m  the  foreign  port  from  that  which 
is  chargeable  in  the  home  port."  In 
Harris  v.  Searamanga  (4),  where  a  marine 
policy  contained  a  marginal  note,  "  to  pay 
general  average  as  per  foreign  statement, 
H  so  made  up,''  and  a  foreign  adjustment 
was  afterwards  made,  it  was  held  that  the 
underwriters  had  bound  themselves  to  re- 
pay whatever  had  to  be  paid  by  the  owners 
of  the  cargo,  and  was  general  average 
according  to  the  foreign  statement,  whe- 
ther or  not  it  were  general  average  ac- 
cording to  the  Engluh  law,  BoviU,  G.J., 
saying,  "  The  general  effect  of  the  memo- 
randum is  to  niake  the  underwriters  liable 
as  for  general  average  for  whatever  the 
assured  owner  of  the  goods  might  be 
called  on  to  pay  on  that  account  by  the 
foreign  statement  of  adjastment.  This 
memorandum  was  probably  introduced  in 
order  to  avoid  all  questions,  not  only  as 
to  the  propriety  of  particular  items 
being  ia-eated  as  the  subjects  of  general 
average,  but  also  as  to  the  correctness  of 
the  apportionment.*'  He  also  cited  Hop- 
kins,  Handbook  of  Average,  p.  59. 

BtUt  in  reply. — The  plaintiff  has  agreed 
with  regard  to  general  average  to  be 
bound  by  British  custom,  not  practice. 
Such  a  custom  must  be  general  and  rea- 
sonable :  a  practice  may  be  different  in 
different  places,  as  it  notoriously  is  in  the 
case  of  London  and  Liverpool. 

Cur.  adv.  vult. 
(4)  41  Law  J.  Hep.  (n.^.)  C.P.  170. 


The  judgment  of  the  Court  (5)  was  (on 
Jan.  25,  1873)  delivered  by 

QuAiN,  J. — ^This  is  an  action  brought 
by  the  plaintiffs  as  the  owners  of  152 
serous  of  bark,  shipped  on  board  one  of 
the  vessels  of  the  defendants,  te  recover 
a  general  average  contribution  in  respect 
of  the  loss  of  the  bark  on  a  voyage  from 
Santa  Martha  to  England.  The  first 
question  argued  before  us  was,  whether 
the  loss  in  question  was  a  loss  which  pro- 
perly formed  the  subject  of  a  general 
average  contribution,  according  to  the  law 
of  England.  The  manner  in  which  the 
loss  was  occasioned  is  described  in  the 
fourth,  fifth  and  sixth  paragraphs  of  the 
Special  Case.  It  appears  that  while  the 
ship  was  lying  at  Santa  Martha,  and  just 
when  she  was  about  to  sail,  a  fire  broke 
out  in  the  forehold.  Every  effort  was 
made  to  extinguish  it  by  playing  water 
down  the  hatchways,  and  throu^  holes 
cut  in  the  forecastle  deck.  This  not  being 
sufficient  to  subdue  the  fire,  a  hole  was 
cut  in  the  side  of  the  ship,  and  her  fore 
compartment  was  thereby  filled  with 
water.  In  this  manner  the  fire  was  ex- 
tinguished ;  and  it  is  found  and  admitted 
in  paragraph  4,  that  if  that  course  had 
not  been  taken,  the  remaining  cargo  (a  por- 
tion having  been  discharged  into  lighters) 
would  in  all  probabilty  have  been  de- 
,  stroyed,  and  the  ship  most  seriously 
damageid,  if  not  rendered  a  total  wi*eck. 
It  is  admitted  in  paragraph  6  that  the 
plaintiffs'  bark  was  destroyed  by  the 
water  poured  or  let  into  the  ship  in  the 
manner  described,  in  order  to  extinguish 
the  fire.  On  these  facts,  we  are  clearly 
of  opinion  that  the  loss  was,  according  to 
the  general  law,  properly  the  subject  of 
a  general  average  contribution.  It  was 
a  voluntary'  and  intentional  sacrifice  of 
the  bark  made  under  the  pressure  of  im- 
minent danger,  and  for  the  benefit  and 
with  a  view  to  secure  the  safeiy  of  the 
whole  adventure  then  at  risk.  No  case 
has  been  cited  in  which  the  exact  point 
to  be  decided  has  arisen  in  our  Courts, 
but  we  have  been  referred  to  an  American 
case  in  which  the  question  was  con- 
sidered and  decided.  That  case  is  Nimick 
V.  Holmes  (2),  decided  in  the  Supreme 

(5)  Cockburn,  C.J.;  Mellor,  J.;  Hannen,  J.; 
ana  Qtmin,  J. 
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Court  of  P  ennsylvania.  There  Lowrie,  J., 
in  delivering  the  judgment  of  the  Court, 
says — "  Guided  by  the  light  of  the  rule 
and  its  instances,  we  feel  constrained  to 
say  that  when  a  vessel  or  its  cargo  takes 
fire  without  the  fe-ult  of  the  crew,  the 
damage  done  by  the  application  of  water 
or  steam  in  extinguishing  the  fire,  and 
by  tearing  up  part  of  the  vessel  in  order 
to  get  at  it,  is  general  average.  The 
danger  is  a  common  one,  and  the  cost  of 
the  remedy  must  be  common.  It  makes 
no  difference  how  the  water  is  applied, 
by  the  aid  of  fire-engines  on  the  land,  or 
in  the  form  of  steam,  or  by  scuttling  the 

vessel It  was  a  sacrifice  for  the 

common  safety,  for  it  was  intentionally 
injuring  or  destroying  all  that  part  of 
the  cargo  that  could  be  thus  affected  by 
water  in  order  to  save  the  rest."  We 
quite  agree  with  this  conclusion,  and  if 
the  present  case  depended  wholly  on  the 
common  law  applicable  to  general  average 
losses,  we  think  the  plaintiffs  would  be 
entitled  to  recover. 

But  it  is  contended  for  the  defendants 
that  the  general  law,  as  we  have  just 
expounded  it,  is  excluded  in  this  case 
by  the  express  terms  of  the  bill  of 
lading,  which  contains  these  words — 
"  average,  if  any,  to  be  adjusted  accord- 
ing to  British  custom,"  inasmuch  as 
"  British  custom "  can  only  mean  the 
practice  of  British  average  adjusters; 
and  it  is  admitted  in  paragraph  7  of  the 
case  to  be  the  practice  of  British  average 
adjusters  to  treat  a  loss  occasioned  by 
water  in  the  manner  above  described  as 
not  a  general  average  loss.  It  appears 
from  the  works  of  Mr.  Stevens  and  Mr. 
Baily  (Stevens  on  Average^  p.  41,  5th  ed.) 
that  the  practice,  as  stated  in  paragraph  7, 
does  prevail  among  British  average  ad- 
justers, though  it  is  condemned  by  both 
writers  as  unjust.  "The  damage  done 
to  cargo,"  says  Mr.  Baily  (on  Avei-age, 
pp.  81,  82,  2nd  ed.),  "  by  pouring  water 
upon  it  to  extinguish  a  fii^,  or  by  water 
admitted  into  a  vessel's  hold  when  she  is 
scuttled  to  extinguish  a  fire,  is  excluded 
from  general  average.  In  defence  of  this 
practice  no  valid  reason  can  be  urged. 
It  is  based  on  an  erroneous  idea  that  a 
general  average  cannot  arise  when  the  de- 
gree of  danger  is  so  great  that  it  amounts 


to  a  moral  certainty  of  total  loss,  and  on 
a  fanciful  distinction  between  the  degree 
of  danger  existing  in  case  of  fire  and 
the  degree  existing  when  a  vessel  is  on 
her  beaiu  ends  or  on  the  point  of  founder- 
ing— a  distinction  which  the  ingenuity  of 
argument  may  draw,  but  which  will  not 
bear  the  test  of  common  sense."  The 
question  in  this  case,  however,  is,  whether 
the  parties  have  not  by  the  words  used 
in  the  bill  of  lading  made  this  practice  a 
part  of  their  contract,  for,  if  so,  they  are 
bound  by  it,  though  the  practice  may  be, 
according  to  the  best  opinion,  vicious  and 
unreasonable.  On  the  other  hand,  it  is 
argued  for  the  plaintiffs  that  it  was  not 
intended  by  the  expression  used  in  the 
bill  of  lading  to  draw  any  distinction  be- 
tween British  law  and  British  custom, 
and  that  the  words  were  inserted  solely 
in  order  to  prevent  the  average  being 
adjusted  by  different  laws,  according  to 
the  different  ports  of  destination  at  which 
the  ship  stopped  in  the  course  of  her 
voyage.  But  we  are  only  entitled  to 
infer  the  meaning  of  the  parties  from 
the  language  which  they  have  used ;  and 
as  it  appears  on  the  face  of  the  case,  ^md 
also  from  the  authorities  above  cited,  that 
a  practice  prevails  among  British  average 
adjusters  not  to  allow  a  loss  like  the  pre- 
sent as  a  general  average  loss,  we  can 
only  construe  the  expression  "British 
custom"  as  intended  to  apply  to  that 
practice,  as  the  mode  of  adjusting  the 
average  by  which  the  parties  have  agreed 
to  be  bound.  It  follows,  therefore,  that 
as  the  parties  have  agreed  to  make  this 
custom  a  part  of  their  contract,  the  case 
must  be  decided  in  accordance  with  the 
custom,  and  the  result  is  that  our  judg- 
ment must  be  for  the  defendants.  It  is 
to  be  hoped,  however,  that  in  ftiture  there 
will  be  no  difference  between  law  and 
custom  on  this  point,  and  that  average 
adjusters  will  act  on  the  law  as  now  de- 
clared, and  that  bills  of  lading  will  also 
be  framed  in  accordance  with  it. 

JvdgmenifoT  the  defendants. 

Attorneys — Milne,  Biddle  &  Mellor,  agents  for 
Hinde,  Milne  &  Sudlow,  Manchester,  for  plain- 
tiffs ;  Chester  &  Co.,  agents  for  Haigh  &  Co., 
Liverpool,  for  defendants. 
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1873       r  ^^^  ^*  ^^^   MANCHESTER,   SHEF« 
Feb    17    1      ^^^^^  ^^  LINCOLNSHIRE   RAIL- 
'  L    WAY  COMPANY. 

Common  Carriers — Railway  Comjpany — 
Negligence — Cattle — Injury  catised  by  BesU 
lemiess. 

The  O.  N.  B,  Co.  and  the  defetidants 
agreed  thfii  a  complete  and  fitU  system  of 
interchange  of  traffic  should  he  established 
from  all  parts  of  one  company  and  beyond 
its  linUts,  to  aU  parts  of  the  other  company 
and  beyond  its  limits^  with  through  tickets^ 
through  rates  and  invoices,  and  interchange 
of  stock  ai  junctions,  the  stock  of  the  two 
companies  being  treated  as  one  stock.  TJie 
agreement  provided  for  the  division  tf  the 
traffic.  The  plaintiff,  vnshing  to  send  a 
cow  from  D.  to  S.,  went  to  the  station  of 
the  G.  N.  B.  Co.  at  D.  and  booked  her  for 
8.  hy  the  defendants*  line.  He  signed  a 
contract,  by  which  it  was  agreed  that  the 
cow  was  to  be  conveyed  upon  certain  condi' 
lions,  one  of  which  was.  as  follows — "  Tlie 
O.  N.  B.  Go.  give  notice  that  they  convey 
horses,  caMle,  sheep,  pigs  aiid  other  live 
stock  in  waggons,  subject  to  tJw  following 
condition:  That  they  will  not  be  re- 
sponsible  for  any  loss  or  injury  to  any  horse, 
cattle,  sheep  or  other  animal,  in  the  receiv- 
ing, forwarding  or  delivering,  if  stich  dam- 
age  be  occasioned  by  the  kicking,  plunging 
or  restiveness  of  the  animal."  *  The  cow  was 
put  into  a  truck  belonging  to  tJie  defendants, 
and  teas  conveyed  to  S.,  wliere  a  servant 
cf  the  defendants,  who  was  in  charge  of  the 
yard  or  loading  place,  let  her  out  of  tlie 
truck,  although  he  toas  cautioned  by  the 
plaintiff  not  to  do  so  at  tJuit  time.  The 
cow  rushed  out  of  the  buck,  and  after 
running  about  the  yard,  got  upon  the  line 
and  was  killed : — ^Held,  per  totam  Curiam, 
having  power  to  draw  inferences  of  fact,  that 
the  G.  N.  B.  Co.  were  the  agents  of  the  de- 
fendants to  make  the  contract  for  the  car- 
ri4xge  of  the  cow,  and  tJuU  if  the  defendants 
were  not  protected  by  the  condition  above  set 
Old,  an  action  was  maintainable  against 
them. 

Held  also, per  Blackbtirn,  J.,  and  Lush, 
J.  (Mellor,  J.,  dissentiente),  that  the  cu> 
cident  to  the  cow  was  attributable  to  the 
fact  thai  the  porter  let  her  out  of  the 
truck  without  waithig  a  reasonable  time,  as 
he  might  have  done^  and  that  the  defendants 

Kkw  3bbi«8,  42,— Q.B. 


were  therefore  liable  to  the  plaintiff  for  the 
value  of  the  cow. 

First  count  of  the  declaration — That 
the  defendants  were  carriers  of  cattle  for 
hire,  from  Doncaster  to  Sheffield,  and 
that  the  plaintiff  delivered  to  the  defen- 
dants, and  the  defendants  received  as 
such  carriers,  a  certain  cow  of  the  plain- 
tiff, to  be  by  the  defendants  safely  and 
securely  carried  from  Doncaster  to  Shef- 
field aforesaid,  and  there  delivered  to  the 
plaintiff,  for  reward  to  the  defendants ; 
and  all  conditions  were  fulfilled,  and  all 
things  happened,  and  all  time  elapsed, 
necessary  to  entitle  the  plaintiff  to  have 
the  said  cow  safely  and  securely  carried 
from  Doncaster  to  Sheffield  aforesaid,  and 
there  delivered  as  aforesaid.  'Yet  the 
defendants  did  not  safely  and  securely 
carry  the  same  from  Doncaster  to  Sheffield 
aforesaid,  nor  there  deliver  the  same  for 
the  plaintiff,  whereby  the  plaintiff  was 
wholly  deprived  of  and  lost  the  said  cow. 

Second  count— That  the  plaintiff  de- 
livered to  the  defendants,  being  public 
carriers  of  cattle  froto  Doncaster  to  Shef- 
field, and  the  defendants  received  a  cer- 
tain cow  of  the  plaintiff's  upon  the  terms 
that  the  defendants  would  safely  carry 
the  said  cow  from  Doncaster  to  Sheffield 
aforesaid,  and  would  at  Sheffield  aforesaid 
provide  a  safe  and  proper  place  for  the 
unloading  of  the  said  cow  from  the  car- 
riage of  the  defendants,  and  for  the  de- 
livering of  the  said, cow  to,  and  the  receiv- 
ing of  the  said  cow  by  the  plaintiff,  and 
would  use  due  care  in  and  about  the  said 
unloading  and  delivering  and  receiving, 
for  reward  to  the  defendants  ;  and  all  con- 
ditions were  fulfilled,  and  all  things  hap- 
pened, and  all  times  elapsed,  necessary  to 
entitle  the  plaintiff  to  maintain  this  action 
for  the  breacl\  of  the  said  terms  herein- 
after alleged.  Yet  the  defendants  did 
not,  at  Sheffield  aforesaid,  provide  such 
safe  and  proper  place  as  aforesaid,  nor 
use  due  care  in  and  about>  the  said  un- 
loading and  delivering  and  receiving,  and 
by  reason  thereof  the  said  cow  escaped 
and  was  killed,  and  the  plaintiff  was 
wholly  deprived  of  the  said  cow. 

Third  count.— For  that  the  plaintiff 
entrusted  to  the  defendants  a  cow  of  the 
plaintiff,  and  the  defendants  received 
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the  same  and  undertook  the  care  and 
custody  thereof.  Yet  the  defendants  took 
so  little  and  such  bad  care  of  the  same, 
and  so  negligently  conducted  themselyes 
in  that  behalf,  that>.by  reason  thereof  the 
said  cow  escaped  out  of  their  custody  and 
was  killed,  whereby  the  plaintiff  was 
wholly  deprived  of  the  said  cow. 
'  There  were  also  the  usual  money 
counts. 

Pleas,  1.  As  to  the  first  count,  that  the 
defendants  did  not  receive  the  said  cow 
upon  the  terms  alleged. 

2.  To  the  second  count,  that  they  did 
not  receive  the  said  cow  upon  the  terms 
alleged. 

8.  To  the  third  count,  that  the  plain- 
tiff did  not  entrust  the  said  cow  to  them, 
nor  did  the  defendants  receive  the  same 
and  undertake  the  care  and  custody 
thereof  as  alleged.  * 

4.  To  the  first  three  counts,  not  guilty. 

5.  To  the  first  three  counts,  that  the 
defendants  received  the  said  cow,  in  those 
counts  mentioned,  upon  the  terms  that 
they  should  not  be  responsilde  for  Imy 
loss  or  iniury  to  the  said  cow  in  the  re- 
ceiving, forwarding  or  delivering  the 
same,  if  such  damage  should  be  occa- 
sioned by  the  kicking,  plunging  or 
restiveness  of  the  animal.  And  the  de- 
fendants say  that  the  loss  or  injury,  in 
these  counts  mentioned,  was  occasioned 
by  the  kicking,  plunging  or  restiveness 
of  the  animal  in  delivering  the  same. 

6.  To  the  residue  of  the  declaration, 
never  indebted. 

Issue  joined. 

The  cause  was  tried  before  Cleasby,  B., 
at  the  last  Summer  Assizes  for  Leeds, 
where  it  was  proved  as  follows* — 
That  the  plaintiff,  a  cowkeeper  residing 
at  Sheffield,  had  purchased  a  cow,  which 
he  desired  to  send  from  Doncaster  to 
Sheffield,  he  accordingly  took  her  to  the 
Great  Northern  Railway  Station  at  Don- 
caster  and  there  booked  herjbr  Sheffield, 
by  the  Manchester,  Sheffield  and  Lincoln- 
shire Railway,  and  signed  a  contract 
under  which  it  was  agreed  between  the 
undersigned  and  the  Great  Northern 
Railway  Company,    "that    the    animal 

•  These  facta  are  as  stated  ia  the  judgment  of 
Mellor,  J.  •*  ^ 


named  on  the  other  side  was  to  be  con- 
veyed only  ujpon  the  condUions  mentioned 
upon  the  ticket  received  by  the  under- 
signed from  the  company,  and  not  to  be 
insured ; "  one  of  the  conditions  referred 
to,  and  upon  which  the  question  turned, 
was  as  follows — "The  Great  Northern 
Railway  Company  give  further  notice 
that  they  convey  horses,  cattle,  sheep, 
pigs  and  other  live  stock  in  waggons, 
subject  to  the  following  conditions,  first, 
that  they  will  not  be  responsible  for  any 
loss  or  injury  to  any  horse,  cattle,  sheep 
or  other  animal  in  the  receiving,  forward- 
ing or  delivering,  if  such  damage  be 
occasioned  by  the  kicking,  plunging  or 
restiveness  of  the  animal." 

The  plaintiff's  cow  was  put  into  a  truck 
belonging  to  the  Manchester,  Sheffield 
and  Lincolnshire  Railway  Company,  and 
the  plaintiff  and  his  man  travelled  by  the 
same  train ;  they  and  the  cow  arrived  at 
the  station  at  Sheffield  about  twenty 
minutes  to  seven  o'clock;  the  plaintiff 
and  his  man  then  got  out  and  walked 
down  to  the  place  where  the  cattle  arriv- 
ing by  train  are  unladen.  They  waited 
until  the  trucks  were  shunted  to  the 
usual  place  for  the  purpose  of  being  un- 
laden, being  a  sort  of  yard  or  landing 
place  inclosed  with  a  post  and  rail  fence 
on  one  side  and  at  one  end,  and  by  an 
inclosed  pig  pen  at  the  other,  and  with  an 
incline  leading  into  it.  It  was  separated 
from  the  line  of  railway  by  posts  and 
chains,  a  servant  of  the  defendants'  com- 
pany was  in  charge  of  this  yard  or  load- 
ing  place,  and  as  soon  as  the  trucks  ui 
which  the  cattle  had  been  carried  had 
been  shunted  to  the  side  of  the  yard  he 
called  out,  "  Who  belongs  to  the  Sheffield 
cow  ?  "  the  plaintiff  immediately  said,  **  I 
do."  The  porter  in  charge  said,  "  Have 
you  signed?"  plaintiff  said,  "No;" 
whereupon  he  directed  the  plaintiff  to  go 
to  the  office  and  sign ;  the  plaintiff  accord- 
ingly did  so,  saying  to  the  porter,  "  Don't 
let  her  out  until  I  get  back."  After  the 
plaintiff  had  signed  the  book  at  the  office 
he  came  back  just  as  the  porter  was  un- 
fitstening  the  truck.  The  plaintiff  there- 
upon said,  "  Don't  let  that  cow  out,  if 
you  do  she'll  go  slap  at  you ; "  the 
porter  turned  and  laughed,  and  said, 
"she'll  be  right  when  she  gets    out." 
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The  porter  said,  "Close  the  gate;** 
whereupon  the  plaintiff  said,  "  1  shall  go 
outside,*'  and  did  so.  The  porter  stood 
inside  and  drew  ihe  bolt  of  the  track, 
and  the  cow  roshed  out  and  ran  aboht 
the  jard ;  the  chains  were  down,  and  the 
porter  and  plaintifTs  man  struck  at  her 
to  turn  her  back ;  she  ran  up  the  incline 
into  the  pig  pen,  and  then  down  and  up 
again,  and  jumped  over  the  rails  of  the 
pig  pen  on  to  the  line  and  tunnel,  and 
was  killed. 

The  plaintiff  for  the  purpose  of  estab- 
lishing his  right  to  sue  the  defendants, 
called  for  and  put  in  evidence  an  agree- 
ment between  the  Manchester,  Sheffield 
and  Lincolnshire  Bailway  Company-  and 
the  Great  Northern  Railway  Company, 
dated  17th  of  June,  1857,  of  which  the 
material  clauses  were  the  following — 

*^  That  a  complete  and  full  system  of 
interchange  of  traffic  in  passengers,  goods, 
cattle,  parcels,  &c.,  be  established  from  all 
parts  of  one  company  and  beyond  its 
limits,  to  allparts  of  the  other  company  and 
beyond  its  limits  with  '  through  tickets, 
through  rates '  and  invoices,  and  inter- 
change of  stock  at  junctions,  the  stock  of 
the  two  companies  being  treated  as  one 
stock,  mileage  and  demurrage  not  being 
charged  between  the  two  companies,  the 
repairs  of  the  rolling  stock  of  each  com- 
pany being  done  by  fiie  company  owliing 
ii 

"  That  the  two  companies  do  aid  and 
assist  each  other  in  every  possible  way,- 
as  if  the  whol^  concern  of  both  companies 
were  amalgamated,  and  that  eveiy  pos- 
sible £sunlity  be  given  by  either  party  to 
develope  and  increase  the  traffic  of 
both. 

"  That  a  joint  committee  of  three  di- 
rectors of  each  of  the  two  companies  shall 
have  the  charge  of  the  working  out  of  this 
agreement,  with  power  to  call  in  a  chair- 
man unconnected  with  the  traffic  of  either 
company,  (say  a  barrister  of  good  practice, 
or  other  public  man  of  good  standing,) 
summarily  to  settie  any  d^ute  that  may 
arise. 

"  That,  in  dividing  the  through  traffic, 
the  following  miles  shall  be  given  to  the 
Manchester,  Sheffield  and  Lincolnshire 
Company,  £ix)m  the  total  actual  aggregate 
mileage 


Between  Manchester,  and  places  west 
of  Manchester,  and   London  and    * 
places  south  of  London  ...      20  miles. 

Between  Manchester  and  Sheffield  in- 
clusive of  both,  and  London  and 
places  south  of  London  .        .18  miles. 

Between  Sheffield  and  London,  ditto 

ditto 10  miles. 

Between  Hull  and  London,  ditto  ditto      10  miles. 

Between  Grimsby  and  London,  ditto 

ditto 20  miles. 

"  All  other  traffic  to  be  divided  on  actual 
mileage.  A  model  settlement  to  be  pre- 
pared by  the  accountants. 

"  All  traffic  to  be  divided  after  the  de- 
duction of  government  passenger  duty  and 
the  usual  clearing  house  terminals  on 
goods  and  parcel  traffic." 

Upon  these  facts,  the  learned  Judge 
ordered  that  a  nonsuit  should  be  entered, 
with  leave  to  the  plaintiff  to  move  to  set 
the  nonsuit  aside  and  enter  a  verdict  for 
the  plaintiff  for  15Z. ;  the  Court  to  have 
power  to  draw  inferences  of  iieict. 

A  rule  having  been  obtained  accord- 
ingly— 

/.  H.  Mellor  and  Kennedy  shewed  cause 
against  the  rule  (on  Feb.  4). — (They 
first  argued  that  the  effect  of  the  agree- 
ment was  simply  that  the  two  compaoios 
should  work  in  hw:7nony,  and  not  that 
they  were  partners  or  joint  principals  for 
one  another.)  Next,  assuming  that  the 
action  was  properly  brought  against  the 
defendants,  it  is  submitted  that  the  evi- 
dence establishes  either  that  the  cow,  not 
being  in  a  fit  state  to  be  carried,  was  de- 
^  livered  to  the  defendants  without  notice 
that  she  was  in  such  a  state,  or  that  she 
had  worked  herself  into  such  a  state  in 
the  course  of  the  journey.  The  defend- 
ants are  protected  from  liability  because 
the  cow  was  killed  in  the  course  of  being 
delivered  at  the  end  of  the  journey,  and 
the  damage  was  by  reason  of  her  restivq- 
ness.  The  defendants  were  not  bound  to 
keep  her  in  the  truck,  and  there  was 
nothing  to  shew  that  the  station  yard  was 
not  reasonably  fit  for  the  delivery  of 
cattle  at  the  end  of  the  journey.  The  de- 
fendants are  only  bound  to  supply  a 
reasonably  fit  truck,  which  they  did — 
The  Oreat  Western  BaUway  Company  v 
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Blower  (1).  In  Kendall  v.  The  London 
aiid  South  Western  Eailway  Company  (2), 
wluoh  was  an  action  for  injury  sustained  by 
a  horse  while  being  carried  on  defendants' 
railway,  Bramwell,  B.,  said,  "  There  is  no 
doubt  that  in  this  case  the  horse  was  the 
immediate  cause  of  its  own  injuries.  That 
is  to  say,  no  person  got  into  the  box  and 
injured  it.  It  slipped,  or  fell,  or  kicked,  or 
plunged,  or  in  some  way  hurt  itself.  If 
it  did  so  from  no  cause  other  than  its  in- 
herent propensities,  *its  proper  vice,* 
that  is  to  say,  from  fright  or  temper  or 
struggling  to  keep  its  legs,  the  defendants 
are  not  liable."  So  here  it  is  submitted 
that  the  cow  from  its  own  proper  vice  got 
upon  the  line  where  it  was  killed. 

Price  and  Dodd,  in  support  of  the  rule. — 
The  two  companies  .are,  in  fact,  partners, 
or  at  any  rate,  the  Great  Northern  Com- 
pany were  agents  to  carry  on  behalf  of 
the-  defendants.  The  eflTect  of  the  agree- 
ment is  to  amalgamate  the  whole  concern, 
to  make  it  one  undertaking.  The  train, 
engine  and  carriages  were  the  property  of 
the  defendants,  and  clearly  they  are  liable. 
Although  there  may  not  be  a  community 
of  loss,  there  is  of  profit,  and  that  is 
sufficient.  The  second  question  is  a 
mixed  question  of  law  and  fact.  The 
porter  was  guilty  of  a  distinct  act  of 
negligenee.  It  was  reasonable  that  the 
])laintifi*  should  ask  him  not  to  turn  tht? 
row  out  at  once.  If  the  chains  had  been 
up  and  the  pig  pen  closed,  the  accident 
could  not  have  happened.  It  yrsLB  a 
negligent  act  to  keep  the  station  in  such 
a  condition.  'Again,  the  porter  turned 
her  out  at  some  risk  to  the  people.  The 
excitement  of  the  cow  was  merely  tem- 
poranr ;  she  might  have  been  calmed  if 
time  had  been  given  her.  Timidity  is  not 
restiveness.  In  Kendall  v.  The  South 
Western  BaUway  Company  (2),  Bram- 
well, £.,  after  the  passage  already  referred 
to,  said,  "  But  if  it  so  hurt  itself  from  the 
defendants'  negligence  or  any  misfortune 
happening  to  the  train,  though  not 
through  any  negligence  of  the  defend- 
ants, as  for  instance    from    the    horse 

(1)  41  Iaw  J.  Rep.  (n.s.)  C.P.  268  ;  s.  c.  nom. 
Blower  v.  The  Great  Western  Railway  Company, 
Law.  Rep.  7  C.P.  655. 

(2)  41  Law  J.  Rep.  (n.s.)  Exeb.  184  ;  8.  c.  Law 
Rep.  7  Exch.  373. 


box  leaving  the  line,  owing  to  some  ob- 
structions maliciously  put  upon  it,  then 
the  defendants  would,  as  insurers,  be 
liable.*'  See  also  Booth  v.  The  North 
Eastern  Bailway  Company  (3). 

Cur,  adv.  vult. 

The  learned  Judges  differing  in  opinion, 
the  following  judgments  were  delivered 
on  Feb.  17. 

Mellor,  J.  (after  stating  the  fsicts  as 
above  set  forth)  said:  "This  was  the 
plaintiflfs  case,  and  it  was  therefore  con- 
tended, on  behalf  of  the  defendants,  that 
the  contract  for  the  carriage  of  the  cow 
was  with  the  Great  Northern  Railway 
Company,  and  not  with  the  defendants, 
and  farther  that  the  loss  of  the  cow  was 
caused  by  the  cow  being  restive  and  unfit 
to  be  carried  by  railway. 

My  brother  Cleasby  being  of  opinion 
that  the  loss  of  the  cow  was  wholly 
attributable  to  the  character  of  the  cow, 
and  that  if  the  defendants  did  not  com- 
pletely perform  their  contract,  it  was 
because  the  cow  could  not  be  delivered, 
directed  the  plaintiff  to  be  nonsuited 
leaving  the  other  question  open  to  the 
defendants,  and  reserving  leave  to  the 
plaintiff  to  move  to  enter  the  verdict 
for  him  for  152.,  if  any  contract  was 
established  between  him  and  the  defend- 
jviits,  and  if  the  case  was  not  within  the 
exception  in  the  contract  as  to  restive- 
ness. The  Court  to  draw  inferences  from 
the  facts. 

At  the  conclusion  of  the  arguments, 
we  declared  our  opinion  that  the  action 
was  rightly  brought  against  the  defend- 
ants, inasmuch  as  the  provisions  of  the 
agreement  of  the  17th  of  June,  1857,  con- 
stituted, if  not  an  actual  partnership  be- 
tween the  respective  companies  as  to  all 
the  matters  embraced  by  it,  still  that  it 
came  within  the  rule  expressed  by  Lord 
Cranworth  in  Cox  v.  Hickman  (4). 
"  But  the  real  ground  of  liability  is  that 
the  trade  has  been  carried  on  by  persons 
acting  on  his  behalf,"  and  per  Lord  Wens- 
ley  dale  to  the  same  effect,  m  the  same<?ase 

(3)  36  Law  J.  Rep.  (n.s.)  Exoh.  83 ;  s.  c.  Law 
Rep.  2  Exch.  173. 

(4)  8  II.  L.  Cas.  268 ;  p.  c.  30  Law  J.  Rop. 
(N.s.)  C.P.  125. 
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(5).  In  OUT  opinion  the  Great  Northern 
Bailway  Company  became,  by  virtue  of 
th^ir  agreement  with  the  defendants,  the 
agents  of  the  latter,  to  make  the  contract 
for  the  carriage  of  the  cow  with  the  plain- 
tiff. We  reserved  for  further  consideration 
the  question  as  to  the  effect  of  the  ex- 
ception as  to  restiveness  contained  in  the 
contract. 

It  was  contended  for  the  plaintiff,  that 
although  the  effect  of  the  reservation  was 
to  relieve  the  defendantrfrom  liability  for 
any  injury  to  the  cow,  arising  from  the 
restiveness  of  the  animal  during  the  re- 
ceiving, forwarding  or  delivering  the  same, 
yet  it  did  not  relieve  them  from  liability 
for  negligence  on  the  part  of  the  defend- 
ants' servants,  in  the  delivery  of  the  cow, 
and  we  are  all  agreed'  that  such  is  the 
true  effect  of  the  contract.  But  it  was 
further  contended,  that  we  ought  to  draw 
the  inference  that  there  was  negligence 
on  the  part  of  the  defendants'  servants,  in 
the  delivery  of  the  cow  under  the  circtim- 
stances  above  stated,  and  it  is  with  regard 
to  this  contention  on  the  part  of  the  plain- 
tiff, that  the  difference  of  opinion  amongst 
the  members  of  the  Court  arises.  It  was 
suggested  in  the  first  place,  that  the 
porter  in  charge  of  the  landing  place  was 
too  hasty  in  unfastening  the  door  of  the 
track  af^er  he  had  been  warned  by  the 
owner  that  if  he  didso,  the  cow  would  run 
slap  at  him.  Secondly,  that  he  ought  to 
Lave  waited  until  other  animals  had  been 
unloaded  from  the  trucks,  which  might 
have  had  the  effect  of  calming  the  restive- 
ness and  excitement  of  the  cow ;  and 
thirdly,  that  the  chains  of  the  posts  divi- 
ding tiie  landing  yard  from  the  line. of  rails 
were  some  of  them  down.  Now,  I  am  of 
opinion,  that  there  is  nothing  in  any  of 
these  suggestions,  or  in  the  facts  as  they 
appear  on  the  Judge's  notes,  which  ought 
to  induce  us  to  draw  the  inference  of 
negligence  on  the  part  of  the  company's 
servant,  which  frees  the  case  from  the 
effect  of  the  reservation  as  to  restiveness 
contained  in  the  contract  of  carriage. 

I  think  that  the  effect  of  that  reser- 
vation was  to  relieve  the  defendants  from 
all  lii^ility  arising  from  the  restiveness  of 
the  cow.     I  cannot  doubt,  that  the  catisa 

(6)  8  H.  L.  Cas.  312,  313  ;  s.  c.  30  Law  J.  Rep. 
(xa)  G.P.  140. 


caiMons  of  the  injury  was  the  restiveness 
of  the  cow. 

The  contention  of  the  plaintiff  if  it 
could  be  successful,  would  extend  instead 
of  diminish  the  liability  of  the  defendants 
in  the  carriage  and  delivery  of  such 
animals,  as  it  would  require  the  company 
not  merely  to  provide  an  ordinary  and 
reasonable  place  of  delivery,  and  to  use 
ordinary  and  reasonable  care  adapted  to 
animals  in  the  normal  condition,  but  the 
limit  of  the  precautions  to  be  adopted  by 
the  defendants,  would  necessarily  be  re- 
quired to  be  commensurate  with  the 
excitement  and  restiveness  of  the  cattle 
to  be  deh'vered.  It  cannot,  I  think,  be 
doubted  that  if  the  cow  in  the  present 
case,  had  not  been  restive  within  the 
meaning  of  the  reservation  in  the  contract, 
the  place  of  delivery,  and  the  course 
adopted  by  the  company's  servants  would 
have  insured  the  safe  delivery  of  the  cow. 
The  place  of  delivery  was  the  usual,  and, 
under  ordinary  circumstances,  a  suitable 
place  for  dehvery. 

It  is  not  pretended  that  the  porter  in 
charge  was,  in  any  sense,  an  improper  or 
incompetent  person  to  superintend  the 
delivery  of  cattle,  and  most  probably  he 
had  had  great  experience.  Was  there 
then  any  duty  on  his  part  to  delay  the 
delivery  of  the  cow,  because  at  the  moment 
he  wa«  unfastening  the  door  of  the  truck, 
the  owner  of  the  cow  said  to  him,  *'  Don't 
let  that  cow  out ;  if  you  do  she'll  go  sla^ 
at  you."  If  the  poriker  in  charge  was  to 
govern  the  discharge  of  his  duty  by  such 
an  intimation  of  personal  danger  so  con- 
veyed, the  business  of  the  company  would 
be  greatly  impeded  ;  that  the  cow  in  ques- 
tion was  not  the  only  beast  to  be  de- 
livered, is  manifest,  not  only  from  the 
evidence,  but  from  the  suggestion  made 
by  the  plaintiff's  counsel,  that  the  porter 
ought  to  have  delayed  the  delivery  of  that 
cow  until  other  cattle  had  been  unladen — 
how  long  was  the  delay  to  last  ?  Was  it 
to  be  co-extensive  with  the  restiveness  of 
the  animal  ?  Was  the  business  of  the  com- 
pany to  suffer  indefinite  delay  and  in- 
convenienoe,  because  the  plaintiff  had 
chosen  to  send  a  cow  in  an  unfit  con- 
dition ? 

According  to  the  contention  On  the 
part  of  the  plaintiff,  the  reservation  in  the 
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contract,  instead  of  relieving  the  company 
and  restricting  their  Habili^,  would  posi- 
tively extend  it,  and  instead  of  expressing 
that  the  company  would  not  be  liable  for 
injury  arising  from  the  restiveness  of  such 
animals,  would  be  construed  to  mean, 
that ,"  restive  cows  will  be  treated  with 
unusual  care." 

Surely  it  cannot  be  contended  that  the 
delay  was  to  be  co-extensive  with  the  ex- 
citement of  the  cow,  or  that  other  servants 
were  to  be  drawn  from  other  duties  to 
assist  in  the  delivery,  or  that  other  cattle 
should  be  unloaded  out  of  turn  for  the 
purpose  of  quieting  this  restive  cow. 
Only  one  other  suggestion  of  negligence 
was  made,  viz.,  that  the  chains  were 
down;  the  answer  to  that  is,  that  the 
death  of  the  cow  was  in  no  respect  due  to 
that£Ehct. 

In  conclusion,  I  express  my  opinion 
that  the  porter  was  not  bound  to  alter  the 
usual  and  ordinary  course  of  deUveiy  by 
reason  of  what  was  said  by  the  plaintiff 
as  to  the  probabilitv  of  his  incurring  per- 
sonal danger,  but  that  it  was  his  duty  to 
exercise  his  own  judgment  as  to  any 
danger  resulting  fr^m  letting  out  the  cow, 
and  if  he  did  so  honestly,  it  cannot  be 
imputed  to  the  company  as  negligence. 
I  further  think  that  the  true  effect  of  the 
company's  contract  was  to  take  ordinary 
and  usual  and  reasonable  means  of  de- 
livering cattle  sufficient  and  reasonable 
for  cattle  in  their  normal  condition,  but 
that  they  were  not  under  the  contract  in 
question,  obliged  to  depart  from  such  ordi- 
nary, usual  and  reasonable  means,  because 
the  cow  in  question  was  restive,  excited, 
and  unfit  to  be  delivered. 

I  agree,  therefore,  with  the  opinion  of 
my  brother  Cleasby  expressed  at  the  trial, 
and  I  think  that  the  loss  of  the  cow  was 
wholly  attributable  to  her  character  and 
condition,  and  not  to  negligence  on  the 
part  of  the  company  ;  and  therefore  that 
the  rule  to  enter  the  verdict  for  the  plain- 
tiff ought  to  be  discharged. 

Lush,  J.,  delivered  the  following  judg-* 
ment  of  himself  and  Blacks ubn,  J. — We 
intimated,  in  the  course  of  the  argument, 
our  opinion  that  the  action  if  sustainable 
at  all  might  be  brought  either  against  the 
present  defendants  or  against  the  Great 
Northern  Railway  Company.  The  reasons 


for  our  so  holding  have  been  stated  by 
my  brother  Mellor  in  his  judgment^  and 
in  those  reasons  we  concur.  The  case  was 
not  submitted  to  the  jury,  but  leave  was 
reserved  to  the  Court  to  enter  a  verdict 
for  the  plaintiff,  if  the  Court  should  be  of 
opinion  that  the  case  was  not  within  the 
exception  of  "restiveness,"  and  if  any 
liability  on  ihe  part  of  the  defendants  was 
established.  We  |ure,  therefore,  placed  in 
the  position  of  a  jury,  and  bound  to  draw 
our  own  conclusions,  and  say  whether  a 
jury  ought  to  have  found  their  verdict 
for  the  plaintiff  or  for  the  defendants.  It 
is  upon  the  question  what  is  the  proper 
conclusion  to  be  drawn  from  the  evidence 
that  the  difference  between  us  arises. 

The  facts  lie  in  a  very  small  compass. 
The  plaintiff  having  bought,  a  cow  in  the 
market,  booked  it  at  Doncaster  to  be 
carried  by  rail  to  Sheffield,  where  he  re- 
sided, he  and  his  man  travelling  as  pas- 
sengers by  the  same  train.  The  train 
arrived  at  Sheffield  between  six  and  seven 
in  the  evening  of  the  same  day,  the  16th 
of  November,  and  the  cattle  trucks  were 
drawn  up  to  their  proper  place,  by  the 
side  of  the  cattle  yard.  The  plaintiff  who 
had  to  go  to  the  office  and  sign  a  receipt 
for  the  cow,  before  he  was  permitted  to 
take  her  away,  told  the  porter  not  to  let 
the  cow  out  of  the  truck  till  he  came 
back.  On  his  return  from  the  office,  he 
observed  that  the  porter  was  ud&stening 
the  truck.  He  called  out  to  him,  "  Don't 
let  the  cow  out,  if  you  do  she'll  go  slap  at 
you."  The  porter  answered,  "  She'll  be 
all  right  when  she  gets  out,  close  ihe 
gate,"  and  proceeded  to  unbolt  the  door. 
The  plaintiff,  thereupon,  left  the  yard 
saying, "  If  you  do  that  I  shall  go  outside." 
The  cow  being  let  out  began  to  run  about 
the  yard,  and  towards  a  spot  whence  she 
might  have  got  on  to  the  line.  Being 
driven  back  by  some  persons  who  were 
there,  she  ran  up  to  a  pigpen  at  the  other 
end  of  the  yard,  and  leaped  over  the  rails 
of  the  pen  on  to  the  line,  where  she  was 
run  over  and  killed  by  a  passing  train. 

The  flair  inference  from  these  hcta  is, 
we  think,  that  the  cow  was,  while  in  the 
truck,  in  so  excited  a  state  as  to  make  it 
dangerous  to  let  her  out  until  preparations 
had  been  made  for  securing  her,  and 
taking  her  away  in  safety,  wmch  is  what 
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I  infer  the  plaintiff  intended  to  do ;  and 
tiiat  the  warning  given  to  the  porter, 
though  it  intimated  only  danger  to  himself 
as  the  consequence  of  liberating  the  cow 
at  that  moment,  must  or  ought  to  have 
couTejed  to  his  mind,  that  other  mischief 
might  happen,  if  the  animal  were  then 
set  at  large. 

It  was  contended  for  the  defendants, 
that  there  was  no  evidence  of  negligence, 
and  that  at  all  events  the  company  were 
exonerated  from  liability  by  virtue  of  the 
conditions  printed  on  the  cattle  ticket, 
and  by  which,  no  doubt,  the  plaintiff  was 
bound. 

The  condition  relied^  on  is  in  these 
terms — "  The  company  give  notice  that 
they  convey  horses,  cattle,  sheep,  pigs  and 
other  live  stock  in  waggons,  subject  to  the 
following  conditions : 

First.  That  they  will  not  be  responsible 
for  any  loss  or  injury  to  any  horse,  cattle, 
sheep  or  other  animal  in  the  receiving, 
forwarding  or  delivering,  if  such  damage 
be  occasioned  by  the  kicking,  plunging 
or  restiveness  of  the  animal." 

It  cannot,  we  think,  be  contended,  that 
ihis  condition  dispenses  with  the  use  9f 
reasonable  6are  on  the  part  of  the  com- 
pany in  the  receiving,  carrying  and  de- 
livering cattle,  any  more  thaja  the  ex- 
ception of  perils  of  the  sea  in  a  bill  of 
lading  relieves  a  shipowner  from  the 
obligation  to  navigate  with  ordinary  skill 
and  care.  The  exception  goes  to  limit 
the  liability,  not  the  duty.  It  is  the  duty 
of  the  carrier  to  do  what  he  can  by 
reasonable  skill  and  care  to  avoid  all 
perils,  including  the  excepted  perils.  If, 
notwithstanding  such  skill  and  care, 
damage  does  occur  from  these  perils,  he 
is  released  from  liability,  but  if  his  negli- 
TOnce  has  brought  on  the  peril,  the  damage 
IS  attributable  to  his  br^h  of  duty,  and 
the  exception  does  not  aid  him.  See 
PhtUips  V.  Clurk  (6).  The  precise  degree 
of  care  which  it  is  the  duty  of  a  carrier  to 
use  in  delivering  the  goods  entrusted  to 
him,  must  depend  upon  and  vary  with 
the  nature  and  condition  of  the  thing 
carried,  and  the  ever  varying  ciitenm- 
stances  under  which  the  delivery  takes 
place.     Some  goods  require  much  more 

(6)  2  Ck)m.  B.  Rep.  KS.  166 ;  s.  c  26  Law  J. 
lUf .  (K.8.)  CJ».  167. 


tender  handlingthan  others;  some  animals 
much  more  care  and  management  than 
others,  according  to  their  nature,  habits 
and  conditions ;  and  the  line  of  conduct 
which  the  carrier  should  propose  to  him- 
self is  that  which  a  prudent  owner  would 
adopt  if  he  were  in  tne  carrier's  place,  and 
had  to  deal  with  the  goods  or  animals 
under  the  circumstances  and  subject  to 
the  condition  in  which  the  carrier  is 
placed,  and  under  which  he  is  called  on 
to  act. 

If  it  had  appeared  in  this  case  that  the 
exigencies  of  business  required  the  porter 
to  discharge  the  cattle  trucks  imme- 
diately, or  that  the  plaintiff  meant  to  put 
upon  the  company  the  charge  of  his  cow, 
or  to  require  the  use  of  the  track,  for  an 
unreasonable  time,  the  case  would  have 
borne  a  different  complexion ;  but  we 
infer  that  all  which  the  plaintiff  wanted 
was  time  to  enable  him  either  to  soothe 
and  quiet  the  cow,  so  that  he  might  drive 
her  home,  or  to  secure  her,  and  so  pre- 
vent her  doing  mischief  either  to  herself 
or  to  persons  who  might  come  in  her 
way,  and  that  the  porter  could,  without 
loss  or  inconvenience  to  the  company  or 
any  other  person,  have  kept  the  cow  in 
the  truck  for  that  reasonable  time.  This, 
we  think,  he  was  therefore  bound  to  do, 
and  that  as  the  mischief  was  attributable 
to  his  letting  her  at  large,  the  defendants 
are  liable.  We  are  therefore  of  opinion 
that  the  nonsuit  was  wrong,  and  that  the 
verdict  ought  to  be  entered  for  the  plain- 
tiff  for  15?.,  the  statutory  value  of  the 
cow. 

Rule  ahsohite. 


Attorneys — Pitman  &  LanO)  agents  for  Chambers 
&  Son,  Sheffield,  for  plaintiff;  Cnnliffe  & 
Beaumont,  agenU  for  J.  B*  &  B.  Lingardi 
Manchester,  for  defendants. 


73.    1 
.16.  / 


WAlNfi  V.  WILKINS. 


1873 
Jan 

The  May  or*  8  Cowrt — Foreign  Atiaclwient 
— Bender  —  Impnsonment  —  The  Debtors* 
Act,  1869  (32  ^  33  Vkf.  c.  62),  ss.  4  ^  29. 

^      Where  in  ajproeeedhig  hy  foreign  attacJi^ 
mentf  the  defendant  renders  himself  in  dis* 
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solution  of  the  attachment,  and  the  plaintiff 
goes  on  in  tlie  action  and  recovers  jvdginenty 
the  defendant  is  entitled  to  he  discharged 
from  custody  by  virtue  of  section  4  of  The 
Debtors  Act,  1869.  The  2mh  section  of 
that  Act  which  preserves  the  custom  of 
foreign  attachment  does  n6t  operate  so  as  to 
make  tlie  defendant,  under  such  circum^ 
stances,  liable  to  he  detained  in  custody. 

A  writ  of  habeas  corpus  had  been 
granted,  directed  to  the  Governor  of  the 
Queen's  Prison  for  London  and  Middlesex, 
at  HoUoway,  directing  him  to  bring  the 
body  of  Samuel  Wilkins  immediately  be- 
fore the  Court  of  Queen's  Bench  to  under- 
go and  receive  all  and  singular  such 
matters  and  things  as  the  said  Court 
should  then  and  there  consider. 

The  circumstances  under  which  the 
said  Samuel  Wilkins  was  detained  in  the 
said  prison  were  as  follows — 

In  the  month  of  February,  1872,  he 
had  purchased  goods  of  the  plaintiff,  and 
after  paying  a  sum  of  money  down  had 
given  two  bills  for  the  remainder  due 
from  him  to  the  plaintiff.  He  had  a  sum 
of  money  in  the  London  and  County  Bank, 
at  Hackney,  and  on  the  25th  of  Sep- 
tember, the  plaintiff  caused  an  attachment 
for  the  sum  of  791  10s.  4d.  to  be  issued 
out  of  the  Mayor's  Court,  and  the  money 
in  the  bank  amounting  to  such  sum 
was  attached.  At  the  same  time  an 
action  was  commenced  against  him  in  the 
Mayor's  Court  to  recover  the  said  sum 
of  791.  10s.  4!d.  In  order  to  dissolve  the 
attachment,  Samuel  Wilkins  surrendered 
himself  into  the  custody  of  the  Sergeant 
at  Mace  of  the  Mayor's  Court  for  the 
purpose  of  his  appearance  at  the  trial  of 
the  said  action  or  other  the  termination 
thereof.  On  the  2nd  of  January,  1873, 
the  said  action  was  terminated  by  the 
plaintiff  signing  judgment  for  the  sum  of 
80?.  19s.  2d. 

An  application  was  then  made  to  the 
Mayor's  Court  for  the  discharge  of 
Wilkins,  but  the  judge  declined  to  dis- 
charge him,  thinking  that  this  Court  was 
the  proper  Court  to  order  such  discharge, 
if  he  was  entitled  to  be  discharged. 

Kemp  now  moved  that  he  might  bo 
discharged  from  custody. — The  proceeding 


by  foreign  attachment  is  not  an  original 
proceeding,  but  is  ancillary  to  other  pro- 
ceedings to  ensure  the  appearance  of  the 
defendant  in  the  suit.  In  ancient  times 
every  freeman  of  the  City  of  London  lived 
within  the  city,  and  the  Court  had  speedy 
remedies  against  them.  All  other  per- 
sons who  lived  outside  were  called 
"  foreigners,"  and  this  proceeding  by 
foreign  attachment  came  into  use  in  order 
to  compel  such  persons  to  appear  to  a 
suit  brought  against  them.  A  defendant 
may  appear  in  the  action  in  dissolution 
of  the  attachment  by  three  different 
methods — first,  by  bail ;  second,  by  ren- 
der; third,  by  payment  of  money  into 
Court.  See  Brandon  on  Foreign  Attach- 
ment,  p.  106.  The  present  defendant  has 
adopted  the  second  method ;  he  has  rendered 
his  body  to  prison  and  has  thus  dissolved 
the  attachment.  The  plaintiff  has  obtained 
judgment,  but  has  not  issued  execution,  or 
charged  the  defendant  thereon.  The  de- 
fendant is  now  entitled  to  be  discharged 
under  section  4  of  the  Debtors  Act,  1869. 
If  not,  he  might  be  kept  in  prison  for  his 
whole  life  unless  he  pays  the  debt.  In 
Brandon  on  Foreign  Attachment,  p.  104, 
the  law  is  thus  stated :  "  An  attachment 
is  a  process  merely  to  compel  the  appear- 
ance of  the  defendant  in  an  action  brought 
against  him ;  therefore,  upon  his  appear- 
ance becoming  perfected  according  to  the 
custom,  the  attachment  and  all  the  pro- 
ceedings thereupon  become  void,  and  the 
action  becomes  ai;  action  against  the  de- 
fendant, with  s^urity  by  bail  or  otherwise 
for  his  appearance."  / 

[QuATN,  J. — In  the  notes  to  TurhUVs 
Case  (1),  it  is  stated  as  follows  :  "How- 
ever, a  foreign  attachment  like  the  process 
by  distringas  in  the  Courts  at  Westmin- 
ster, is  to  no  other  purpose  than  to  compel 
the  appearance  of  the  defendant.  There- 
fore if  he  appear  within  a  year  and  a  day 
and  put  in  bail,  though  after  judgment 
and  execution  against  the  garnishee,  the 
attachment  is  at  an  end  if  satisfaction  be 
not  entered  upon  the  record."] 

The  imprisonment  of  the  defendant  is 
no  longer  lawful.  (He  refeiTed  to  Day  v. 
Paupierre  (2). 

(1)  1  \Vm.  aaund.  67  a. 

(2)  18  Law  J.  Rep.  (n.s.)  Q.B.  270. 
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L.  Olynn^  for  the  plaintiff.— The  do- 
fendant  majbe  kept  in  custody  till  he  pays 
the  debt.  The  Lord  Mayor's  Court  has 
refused  to  discharge  him.  It  is  trae  that 
by  ttie  Debtors  Act,  1869,  s.  4,  no  person, 
after  the  commencement  of  that  Act,  is 
to  be  arrested  or  imprisoned  for  making 
de&olt  in  payment  of  a  som  of  money 
except  in  certain  specified  cases,  but  it  is 
submitted « that  the  imprisonment  of  the 
defendant  is  not  made  illegal  by  that  enact- 
ment,  inasmuch  as  section  29  enacts  "that 
nothing  in  the  Act  contained  shall  affect 
the  custom  of  foreign  attachment  as  ex- 
ercised by  any  competent  Court,  or  the 
proceedings  in  relation  to  such  custom.*' 

[CocKBURN,  C.J.  —  The  plaintiff  has 
obtoined  the  benefit  of  the  foreign  attach- 
ment by  the  render  of  the  defendant.  But 
the  defendant  must  now  be  discharged, 
because  the  Legislature  has  by  the  4th 
section  made  tbe  imprisonment  illegal.] 

In  Bramdon  on  Foreign  Attachment^  p. 
105,  it  is  said,  "  A  defendant  may  appear 
in  the  action  in  dissolution  of  the  attach- 
ment at  any  time  before  the  plaintiff  has 
acknowledged  satis&ction;  the  appear- 
ance may  be  by  any  of  the  methods  here- 
after spoken  of;  but  after  the  acknow- 
ledgement of  satisfiMstion,  a  defendant 
cannot  dissolve  the  attachment,  because 
the  satis&ction  is  a  receipt  by  the  plaintiff 
of  the  property  recovered  under  the  at- 
tachment, and  a  discharge  of  ihe  defend- 
ant upon  the  record  of  his  debt  due  to  the 
plaintiff,  so  far  as  the  amount  recovered  * 
will  extend ;  but  until  this  iS  perfected, 
the  debt  remains  undischarged,  and  still 
liable  to  the  plaintiff,  the  payment  of  the 
defendant's  debt  by  the  third  party  not 
being  complete,  and  therefore  the  defend- 
ant is  permitted  to  ^pear  in  dissolution.*' 
And  again,  at  p.  109,  "  If  bail  has  been 
put  in,  and  upon  the  trial  of  the  action, 
or  in  any  other  method,  the  plaintiff  obtain 
judgment  against  the  defendant,  the  de- 
fendant may  issue  a  writ  of  execution  in 
the  ordinary  form  of  writs  of  execution, 
upon  which  the  defendant  may  be  arrested 
if  the  amount  exceed  201.,  or  the  plaintiff 
may  direct  the  sergeant  at  mace  imme- 
diately to  return  it  non  est  inventtts,  which 
return  the  sergeant  will  make  as  of 
course." 

[CocKBURN,  C.J.— That  shews  that  in 
Nicw  SitBiBs,  42.— Q.B. 


order  to  detain  him  it  is  necessary  that 
vou  should  take  new  proc^dings  against 
nim.     Has  that  been  done  ?] 

No.  Bay  v.  Tav/pierre  (4)  shews  that 
he  is  not  entitled  to  be  discharged  under 
1^2  Yict.  c.  110,  which  abolishes  arrest 
on  mesne  process,  because  the  render  is 
voluntary. 

CocKBURN,  C.J. — I  think  it  clear  that 
the  defendant  is  entitled  to  his  discharge. 
The  process  of  foreign  attachment  appears 
in  ancient  times,  beyond  all  question,  to 
have  been  resorted  tp  and  established, 
simply  as  a  means  of  bringing  within 
the  jurisdiction  of  the  city  the  "foreign  '* 
debtor  (who  could  not  be  arrested  by 
process  issuing  out  of  the  Lord  Mayor's 
Court)  by  the  attachment  of  any  goods 
that  he  had  within  the  city,  and  which 
goods  could  only  be  released  from  the 
attachment  by  the  debtor  coming  in  and 
placing  himself  in  the  same  position  as 
though  he  had  been  within  the  jurisdic- 
tion of  the  city,  and  so  capable  of  being 
arrested.  He  could  only  get  the  attach- 
ment dissolved  by  satisfying  the  debt,  by 
rendering  his  person,  or  by  giving  bail. 
The  rendering  his  person  and  the  giving 
bail  were  both  analogous  to  the  arrest  on 
mesne  process  by  a  capias  ad  respondent 
dum;  but  it  appears  that  in  the  Lord 
Mayor's  Court,  as  in  the  other  Courts  of 
Common  Law,  the  arrest  on  mesne  pro-, 
cess  terminated  with  the  judgment  ob- 
tained in  the  suit.  If  bail  were  given,  the 
bail  were  bound  to  surrender  the  body, 
and  it  was  necessary  in  the  superior 
Courts  to  charge  the  defendant  by  a  writ 
of  capiat  ad  satisfad&adv/m,  if  it  was 
intended  to  proceed  against  his  person 
and  not  against  his  goods.  It  appears 
that  there  is  an  analogous  proceedmg  ia 
the  Lord  Mayor's  Court,  and  whether 
against  a  citizen  who  has  been  served 
with  process  in  that  Court,  or  against 
a  "  foreigner "  who  has  been  brought 
within  the  jurisdiction  by  means  of  the 
process  of  foreign  attachment,  there  must 
be  a  charging  in  execution.  The  Le- 
gislature has  stepped  in,  and  with  the 
view  of  preventing  the  detention  of  the 
bodies  of  debtors  who  are  unable  to  satisfy 
the  claims  of  their  creditors,  has  prevented 
the  issuing  of  writs  to  arrest  the  person 
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in  satisfaction  of  the  debt,  or  charging 
persons  in  execution.  That  legislation 
applies  to  cases  in  the  Lord  Mayor's 
Court,  as  well  as  to  cases  in  the  superior 
Courts,  and  it  is  no  longer  possible  to 
take  out  proceedings  against  a  person 
■whom  a  creditor  could,  under  the  old  law, 
have  taken  in  excution,  upon  a  judgment 
which  he  had  recovered.  The  Mayor's 
Court  has  therefore  lost  that  mode  of 
proceeding.  The  Legislature  has  said  by 
section  29  of  the  Debtors  Act,  1869, 
that  nothing  in  that  Act  contained  shall 
affect  the  process  of  "foreign  attach- 
ment." But  rememberiug  that  **  foreign 
attachment "  is  merely  an  ancillary  pro- 
ceeding to  enable  the  Mayor's  Court  to 
acquire  jurisdiction  over  a  person  who 
was, not  a  resident  in  the  city  but  a 
"  foreigner,"  the  operation  of  section  29 
must  clearly  be  confined  to  the  first  part 
of  the  procedure  in  the  suit  up  to  judg- 
ment, and  does  not  apply  afterwards, 
when  the  plaintiff  who  has  brought  the 
defendant  within  the  power  of  the  Court, 
has  recovered  judgment.  One  cannot 
help  seeing  that  although  "foreign  at- 
tachment" has  been  preserved  intact, 
nothing  could  be  done  upon  tliis  judg- 
ment, consistently  with  the  now  existing 
law,  to  detain  the  defendant  in  custody. 
The  proceeding  has  arrived  at  that  stage 
at  which  the  Legislature  says  that  the 
defendant  must  be  discharged. 

Blackburn,  J.  —  I  am  of  the  same 
opinion.  The  foreign  attachment  was  a 
means  of  compelling  appearance  which  the 
defendant  might  dissolve  by  render  or  by 
giving  substantial  bail.  The  defendant 
rendered  his  body,  he  was  detained,  and 
judgment  has  been  obtained  against  him. 
Then  Mr.  Brandon,  at  page  112,  writes, 
"  If  the  plaintiff  recover  judgment  against 
the  defendant  in  the  action  he  is  bound  to 
issue  his  execution  and  charge  the  de- 
fendant i hereon,  or  the  cfefendant  may 
apply  to  the  Court  to  compel  the  plaintiff 
to  do  so."  Mr.  Brandon  does  not  add 
what  I  think  is  plainly  intended,  "  letting 
the  defendant  out  of  custody."  If  at  the 
time  of  the  judgment,  the  defendant  was 
in  custody  on  mesne  process,  there  was  a 
reasonable  time  within  which  the  plaintiff 
must  have  charged  him  in  execution. 
Then  he  would  be  in  custody  under  a 


ea.  sa.y  not  on  mesne  process,  but  final 
process.  The  Debtors  Act,  1869,  by 
section  4,  enacts  that,  with  the  exceptions 
mentioned,  "No  person  shall,  after  the 
conmiencement  of  this  Act,  be  arrested  or 
imprisoned  for  making  default  in  pay- 
ment of  a  sum  of  money."  The  pre- 
sent case  does  not  come  within  any  of 
the  exceptions.  It  is  clear  that  the  de- 
fendant  is  entitled  to  his  discharge,  on 
the  ground  that  he  is  no  longer  liable  to 
be  detained,  if  it  were  not  for  the  29th  sec- 
tion. [His  Lordship  read  that  section.] 
I  think  that  that  does  shew  that  the  Le- 
gislature has,  for  some  reason  sufficient 
to  itself,  decided  that  the  detaining  a  de- 
fendant on  foreign  attachment,  and  requir- 
ing special  bail  up  to  the  time  of  judg- 
ment, is  retained;  but  I  find  nothing 
which  states  that  when  he  has  been 
charged  in  execution  under  the  foreign 
attachment,  the  charge  shall  in  any  way 
differ  from  what  it  would  have  been  if 
he  had  appeared  in  any  other  way.  The 
29th  section  does  not  therefore  provide 
that  he  may  be  detained  in  execution  on 
final  process,  if  the  suit  has  been  com- 
menced by  a  foreign  attachment,  any 
more  than  if  commenced  by  any  other 
process. 

Mellob,  J. — I  am  of  the  same  opinion. 
The  passage  cited  by  my  brother  Qnain 
firom  th^  notes  to  TurbilVs  case  (4) 
shews  thiat  the  proceeding  by  foreign 
attachment  is  simply  to  compel  the  de- 
fendant to  appear  in  the  action.  That 
being  so,  it  follows  that,  under  the  exist- 
ing law  established  by  the  Debtors  Act, 
1869,  there  is  no  longer  any  power, 
under  the  circumstances  of  this  case,  to 
keep  the  defendant  in  custody. 

QuAiN,  J. — I  am  of  the  same  opinion. 
"  Foreign  attachment  "  is  agr^d  to  be  a 
proceeding  to  compel  appearance,  or,  m 
other  words,  to  put  the  defendant  in  the 
same  position  as  if  he  had  been  arrested 
under  a  capias  ad  respondendum,  before 
the  1  A  2  Vict.  c.  29.  The  person  so 
arrested  either  gets  rid  of  that  by  appear- 
ing and  putting  in  special  bail,  or  by 
surrendering  himself  to  the  action  at 
once,  and  he  is  then  arrested  and  is 
in  custody,  as  it  used  to  be  called,  on 
mesne  process.  The  defendant  'remains 
in  custody,   and  it  is  admitted  that  is 
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righfc  up  to  tbe  time  of  judgment  being 
obtained.     Tbe  special  bail  bond  would 
in  form   be  tbat  if    tbe  plaintiff  suc- 
ceeds   against   tbe   defendant,   tbe  bail 
should  either  pay  the  money  or  surren- 
der   tbe   defendant   to    the   custody  6f 
the  Gonrt.    If  special  bail  was  put  in,  tbe 
bail  would  discharge  themselves  when 
thej  bad  surrendered  tbe  defendant,  upon 
wbicb  be  would  be  charged  in  execution 
under  a  ca,  $a,  under  tbe  old  law.    Now 
it  is  also  admitted  that  as  soon  as  the 
defendant  puts  in  bail  or  renders  him- 
self, tbe  attachment  is  dissolved.     The 
warrant  shews  tbat  be  surrendered  in 
dissolution    of   tbe    attachment.       [His 
Lordship  read  tbe  words  of  the  warrant.] 
Tbat  obviously  means  tbat  be  is  to  re- 
main in  custody  until  judgment  has  been 
recorded   against    him  by  tbe  plaintiff, 
when  be  will  be  charged  in  execution 
under  the  old  law.     If  that  be  so,  at  tbe 
present  time  the  attachment  is  at  an  end, 
and  it  is  clear  that  while  the  Legislature 
preserves  the   "foreign  attachment,"  it, 
was  bound  to  insert  tbe  29tb  section, 
because  by  the  6tb  it  bad  enacted  tbat 
''after  tbe  commencement  of  this  Act 
a  person  shall    not    be  arrested    upon 
meene  process  in  any  action."     So  that 
section  29  became  necessaiy.  The  attach- 
ment being  gone,  and  process  under  it' 
being  gone,  &e  defenduit  could  only  be 
detained  in  custody  until  judgment  is 
obtained,  upon  wbicb  event  the  ordinary 
law   must    take   its  course.       I  am  of 
opinion  that  the  Debtors  Act,  4869,  has 
taken  away  the  power  to  detain  tbe  de- 
fendant any  longer. 

Order  thai  the  defendcmt  he  discharged. 


Attornejs — ^Bickards  &  Walker,  for  plaintiff; 
Keene  &  MarBland,  for  defendfmt. 


..5.  J 


re  MABT  ELLEN    BDWABDS, 
AN  INFANT. 


1873 
Jan. 
Feb 

Haheas  Corpus  —  Custody  of  Infant  — 
BeUgtaus  Education — Testamentary  Guar- 
dian. 

Upon  a/n  applicoMon  for  a  habeas  corpus 
to  secure  the  custody  of  an  infant  affidavits 
were  read,  which  stated  thai  before  marriage 
an    arra/ngement  was   made    between   ih& 
parents  of  the  i/nfani  (the  father  being  a 
B<mia/n  Catholic  a/nd  the  mother  a  Pro* 
testant)  thai  sons  of  the  marriage  should  he 
brought  up  as  Boman  Catholics  and  tha 
daughters  as  Protesta/nts ;  thai  a  daughter^ 
the  vnfaniy  who  at  the  date  of  the  appUca^ 
Hon  was  about  ten  years  old^  was  with  the 
sa/nctionofthefaiher^  who  died  a  few  months 
after  her  birth,  baptized  as  a  Protestant, 
and  that  when  she  was  about  a  year  old  she 
was  left  in  the  custody  of  her  maternal 
grandmother,  by  whom  she  was  brought  up 
as  a  Protestant,  and  at  whose  expense  she 
was  mamtained  and  clothed  until  the  dais 
of  the  application.     It  was  alleged  thai 
two  days  before  the  father's  deaih  he  had 
executed  a  document  appointing  the  appli- 
cant, his  brother,  testamentary  guardian  of 
his  children,  but  it  ddd^not  appear  thai  the 
applicant  made  any  daim  to  the  custody 
of    the    child    untU    it    was  about  eight 
years  old : — Held,  notwithstanding  the  late- 
ness  of  the  application,  that  the  Court  had 
no  power  to  refuse  the  writ,  so  as  to  gi/oe 
effect  to  the  arrangement  made  by  the  father 
as  to  the  religious  education  of  his  child, 
but  as  there  appeared  to  be  some  doubt  upon 
the  affidavits  as  to  the  validity  of  the  doeu- 
ment  appointing  the  applicant  guardian,  an 
issue  must  he  directed  in  order  that  the 
question  mdght  be  submitted  to  a  jury. 

Rule  for  a  writ  of  habeas  corpus  to 
Mary  Fleetcroft  directing  her  to  bring  up 
tbe  body  of  Mary  Ellen  Edwards,  an  in- 
fant, in  order  that  she  might  be  handed 
over  to  her  testamentary  guardian^ 

It  appeared  from  tbe  affidavits  that  tbe 
applicant,  Joseph  F.  Andrews,  was  tbe 
uncle  of  tbe  child.  Tbe  father,  T.  An- 
drews, a  Boman  tyatholic,  died  on  tbe 
16tb  of  February,  1863,  the  child  having 
been  bom  May  22nd,  1862.  After  tbe 
father's  death  tbe  mother,  wbo  bad  always 
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been  a  Protestant,  married  again,  and  the 
child  lived  with  and  was  supported  by  her 
grandfEkther,  Joseph  Fleetcroft.  No  steps 
were  taken  by  the  applicant  to  assert  any 
right  of  guardianship  until  April,  1871, 
when  he  stated  he  was  guardian  of  the 
child  under  a  document  executed  by  the 
deceased  fistther  on  the  14th  o£  February, 
1863,  two  days  before  his  death.  The 
following  was  stated  to  be  a  copy  of  the 
document— 

*'  I,  Thomas  Andrews,  of  Manchester, 
in  the  county  of  Lancaster,  chemist  and 
druggist,  hereby  direct  that  my  children 
•hall  be  baptized  and  brought  up  as  mem- 
bers of  the  Soman  Catholic  Church,  and 
in  the  event  of  my  death,  I  hereby  appoint 
my  brother,  Joseph  Andrews,  of  Manches* 
ter,  reporter,  the  guardian  of  my  children 
for  the  execution  of  this  my  request, 
giving  him^  power,  should  he  see  fit,  to 
appoint  any  other  person  being  a  Eoman 
Catholic  as  guardian  of  my  children,  to 
act  in  case  of  his  death  or  upon  his  ceas- 
ing voluntarily  to  discharge  the  duiy,  and 
to  adopt  any  course  which  he  may  think 
proper  for  carrying  out  my  intentions.  In 
witness  whereof  I  have  hereto  affiixed  my 
name. 

"  Thos.  Andrews." 

This  document  was  attested  by  two 
witnesses,  one  of  them  a  brother  of  the 
deceased. 

In  April,  1871,  the  applicant  required 
that  the  child  should  be  handed  over  to 
him  as  guardian,  in  order  that  it  might 
be  placed  in  a  Roman  Catholic  school. 
The  grandmother  and  her  relations  ob* 
jected,  stating  that  previous  to  the  mar- 
riage of  the  &ther  and  mother  it  was 
agreed  that  if  they  had  children  the  boys 
should  be  brought  up  as  Roman  Cathohcs 
and  the  girls  as  Protestants.  The  fstct  of 
any  such  agreement  was  denied  by  the 
applicant,  and  after  a  long  correspondence, 
the  proceedings  in  question  were  taken. 

0.  BusseO,^  in  support  of  the  applica^ 
tion. — ^There  is  npthine  on  the  face  of  the 
affidavits  which  affords  any  ground  for 
suggesting  that  the  document  appointing 
the  applicant  guardian  was  not  duly  exe* 
cuted  or  that  it  was  improperly  obtained. 
By  the  practice  of  the  Court,  so  far  as  it 
can  be  gathered  from  the  more  recent 


decisions,  the  Court  will  not  direct  any 
change  in  the  custody  of  a  child  with  a 
view  to  its  religious  education,  where  it 
is  old  enough  to  have  formed  any  opinion 
of  its  own  upon  the  subject  of  rdigion. 
But  this  child  is  too  young  to  have  any 
fixed  opinions  on  the  subject  The  alleged 
agreement  on  the  part  of  the  &ther  as  to 
the  religious  education  of  the  ehild  is 
denied,  but  even  if  it  existed,  it  could  not 
oust  the  right  oi  the  flEither  to  appoint  a 
guardian. 

O^Mc^Jtey  shewed  cause  in  the  first  in- 
stance.— The  affidavits  filed  in  answer  to 
this  application  leave  no  doubt  that  there 
was  an  agreement  before  marriage  that 
the  child  should  be  brought  up  as  a  Pro- 
testaAt.  With  regard  to  the  written 
document,  the  £act  that  it  was  not  pub- 
lished until  eight  years  after  the  fistther's 
death,  is  enough  to  cause  suspicion  as  to 
its  validity. 

CocKBUBK,  C.J. — ^We  are  satisfied  firom 
the  statements  in  the  affidavits  that  a 
compact  was  entered  into  by  the  parents 
before  marriage,  that  the  children  should 
be  brought  up  in  their  respective  religions. 
If,  therefore,  the  Court  had  a  discretion 
in  issuing  Uie  writ  under  such  circum- 
stances, we  should  be  disposed  to  exercise 
that  discretion,  and  refuse  the  writ.  On 
the  other  hand,  if  it  should  turn  out,  on 
looking  into  the  authorities,  that  this  is  a 
case  in  which  the  Court  has  no  discretion, 
the  question  will  turn  upon  the  validity  of 
the  document,  in  which  case,  without  ex- 
pressing the  grounds  for  our  opinion, 
we  think  it  is  one  in  which  the  witnesses 
ought  to  be  subjected  to  examination  and 
cross-examination  before  a  jury,  and  we 
should  direct  an  issue. 

Cut.  adv.  vuU. 

Mellob,  J.  (on  Feb.  5)  read  the 
judgment  of  the  Court  (1). — We  post- 
poned giving  judgment  in  this  case  in 
order  that  we  might  consider  the  au- 
thorities bearing  upon  the  question, 
whether,  assuming  tne  validity  of  the 
document  appointing  the  applicant  guar- 
dian, we  have  any  discretion,  under  the 

(1)  Cockbum,  C.J. ;  Mellor,  J. ;  Lush,  J. ;  and 
Archibald,  J. 
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circiunBtances,  to  refuse  the  writ  of  7ia^ 
heas  corpus^  or  to  decline  to  change  the 
custody  of  the  in&nt. 

The  affidavits  famish  evidence,  that 
hefore  marriage  an  arrangement  was 
made  between  the  parents  of  the  infant 
(the  father  being  a  Roman  Catholic  and 
tiie  mother  a  ProtesUmt)  that  sons  of  the 
marriage  should  be  brot^ht  up  as  Roman 
Catholics  and  the  daughters  as  Protes- 
tants, and  for  the  purpose  of  our  judg- 
ment, but  without  mtwiding  in  any  way 
to  preju^oe  the  inquiry  we  are  about  to 
direct,  we  assume  that  such  an  arrange- 
ment was  in  fact  made.  It  also  appeared 
that  iHe  child,  now  about  ten  years  of 
age,  was  with  the  sanction  of  the  father 
baptized  as  a  Protestant,  that  when  she 
was  about  a  year  old  she  was  lefb  where 
she  now  is,  in  the  custody  of  her  maternal 
grandmother,  by  whom  she  has  been 
brought  up  in  the  Protestant  faith,  and 
at  wnose  expense  she  has  hitherto  been 
maintained  and  clothed. 

The  &ther  died  on  the  16th  of  Feb- 
ruary, 1863,  haying,  as  alleged,  executed, 
two  days  before  his  death,  a  document 
purporting  to  appoint  Joseph  Francis 
Andrews  guardian  of  his  children,  and 
sufficient,  if  duly  executed,  to  constitute 
him  guardian  under  the  provisions  of  the 
statute  12  Gar.  2.  c.  24.  There  is  con- 
siderable  doubt  upon  the  affidavits  as  to 
when  the  appointment  was  first  brought 
to  the  notice  either  of  the  mother  or 
grandmother  of  the  child;  but  it  does 
not  appear  that  any  claim  to  the  custody 
of  the  child  was  ever  made  by  the  apph- 
eant  until  the  year  1871,  about  eight  years 
after  the  father's  death,  and  after  the 
child  had  been  left  in  the  care  of  her 
grandmother  and  maintained  and  educated 
at  her  expense  for  about  the  same  period. 
The  question  which  arises  is,  whether  as 
a  Court  of  common^  law  we  can  give  any 
effbct  to  the  arrangement  made  before 
marriage  with  respect  to  the  education  of 
the  child,  and  tr^t  it  as  binding  on  the 
guardian  who  stands — See  Coin.Dlg,  Guar- 
dian (D) — in  loco  parentisy  the  admitted 
object  of  the  present  application  being  that 
the  child  shall  thenceforth  be  brought  up  in 
the  religious  faith  of  the  father,  or  whether 
we  can  decline  to  interfere  with  the  pre- 
sent custody  of  the  child  on  the  ground 


suggested,    that    the    change    proposed 
would  be  prejudicial  to  her  interests. 

In  dealing  with  questions  of  this  nature 
the  Court  of  Chancery  exerting  the  prero- 
gative  of  the  Sovereign  as  parens  patricB^ 
has  assumed  a  more  extensive  authority 
than  that  exercised  by  the  common  law 
Courts,  and  although  that  Court,  in 
making  any  order  as  to  the  custody  or 
education  of  an  infant,  pays  in  general 
the  utmost  regard  to  the  righ^  and 
wishes  or  assumed  wishes  of  the  fitther 
as  to  the  custody  and  education  of 
his  child — Ex  parte  Skinner  (2),  Ha/wkea- 
worth  V.  Hawkesworth  (3),  still  in  carrying 
out  what  was  conceived  to  be  the  true 
interest  of  an  infant,  an  arrangement 
similar  in  etfectto  that  in  the  present 
case  was  upheld  by  that  Court.  In  the 
case  of  HiU  y.  HiU  (4),  a  Roman 
Catholic,  who  lived  until  his  eldest  child 
was  seven  and  had  allowed  the  mother, 
a  Protestant,  to  have  exclusive  charge  of 
the  education  of  the  children  during  his 
life,  and  they,  with  his  full  knowledge, 
were  brought  up  in  the  Protestant  faith, 
was  held  to  have  abdicated  his  right  to 
direct  their  religious  education,  and  in 
ordering  a  scheme  to  be  settled  for  their 
education,  the  Court  disregarded  a  direc- 
tion in  his  will,  that  they  should  be  brought 
up  in  the  Roman  Catholic  faith. 

The  Courts  of  Common  Law,  however, 
have  always  declined  to  give  effect  to  any 
mere  arrangement  or  consent  on  the  part 
of  the  father  disposing  of  the  custody  of 
the  infant  child,  and  have  felt  bound,  not- 
withstanding, to  enforce  the  right  of  the 
father  when  asserted.  In  the  case  of  The 
Queen  v.  Smith  (6),  it  was  held  by  Erie,  J., 
in  the  Bail  Court,  that  a  contract  by  the 
father  of  a  child  with  «  third  person  that 
the  latter  should  have  the  custody  of  the 
child  was  in  the  nature  of  a  mere  consent 
and  might  be  revoked  by  the  father,  and 
that  he  was  entitled  by  a  haheas  corpus 
to  have  the  child  delivered  over  to  him. 
Indeed  it  appears  to  have  been  the  in- 
variable practice  of  the  Common  Law 
Courts  on  an  application  for  a  habeas  corpus 

(2)  9  J.  B.  Moore,  278. 

(3)  40  Law  J.  Rep.  (n.s.)  Chanc.'684. 

(4)  81  Law  J.  Rep.  (k.s.)  Chanc.  606. 

(6)  1  Bail  C.  C,  132  ;  s.  c.  22  Law  J.  Rep.  (n.s.) 
QB.  116. 
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to  bring  np  the  body  of  a  child  detained 
from  the  father  (and  the  case  would  be 
the  same  as  to  a  testamentary  gaardian) 
to  enforce  the  father's  right  to  the  custody, 
even  against  the  mother,  unless  the  child 
be  of  an  age  to  judge  for  itself,  or  there 
be  an  apprehension  of  cruelty  from  the 
father,  or  contamination  in  consequence  of 
his  immorality  or  gross  profligacy. 

If  the  infant  be  of  au  age  to  elect  for 
itself,  the  Court  will  merely  interfere  so 
far  as  to  set  it  free  from  illegal  restraint 
without  handing  it  over  to  anybody. 
This' was  the  course  adoptod  in  The  King 
T.  Bdaval  (6)  in  the  case  of  a  girl 
eighteen  years  of  age,  who  was  delivered 
from  a  custody  considered  illegal  and  left 
at  liberty  to  go  where  she  pleased,  but  in 
the  absence  of  any  right  qf  choice  the 
Court  goes  further  and  transfers  the  in- 
fent  to  the  proper  legal  custody.  The 
right  to  '  sucn  an  election,  it  has  now 
been  clearly  decided,  depends  upon  age 
alone,  and  not  upon  mental  capacity — see 
Alicia  Race's  Case  (7),  and  it  may  be 
taken  as  settled  that  no  such  choice  can 
be  made  at  all  events  by  a  female  infant 
under  the  age  of  sixteen — The  Queen  y. 
Howes  (8),  followed  by  the  Court  of 
Probato  and  Divorce  in  the  cases  of  Cart- 
ledge  y.  Gartledge  (9)  and  Mallinson  v. 
MaUvnson  (10). 

The  principle  on  which  this  Court  acts 
in  handing  over  to  the  parent  or  guardian 
an  infant  too  young  to  make  a  choice  as 
to  its  custody  is  well  expla!ined  by  Cole- 
ridge, J.,  in  The  King  v.  OreenhUl  (11). 
He  says,  "  where  the  person  is  too  young 
to  have  a  choice,  we  must  refer  to  legal 
principles  to  see  who  is  entitled  to  the 
custody,  because  the  law  presumes  that 
where  the  legal  custody  is,  no  restraint 
exists,  and  when  the  child  is  in  the  hands 
of  a  third  person  that  presumption  is  in 
favour  of  the  father.  But  although  the 
first  presumption  is  that  the  right  cus- 
tody, according  to  law,  is  also  the  free 

(6)  8  BniT.  1434. 

(7)  26  Law  J.  Rep.  (n.s.)  Q.B.  169  ;  s.  c  funn. 
The  Qusen  v.  Clarke,  7  E.  &  B.  186. 

(8)  8  E.  &  E.  332  ;  s.  c.  30  Law  J.  Hep.  (k.s.) 
M.C.  47. 

(9)  31  Law  J.  Rep.  (k.b.)  P.  &  M.  86  ;  8.  c.  2 
Sw.  &  Tr.  667. 

(10)  36  Lttw  J.  Rep.  (k.s.)  P.  &  M.  84. 

(11)  4  Ad.  &E.  623. 


custody,  yet  if  it  be  shewn  that  cruelty  or 
corruption  is  to  be  apprehended  from  the 
father  a  counter  presumption  arises." 

These  views  were  adopted  and  acted  on 
by  this  Court  in  the  subsequent  case  of 
The  King  v.  Isley  (12),  where  upon  a 
*  habeas  corpus  obtained  by  testamentcuy 
guardians  appointed  by  the  father's  will 
two  children,  too  young  to  make  choice 
for  themselves,  were  removed  from  the 
custody  of  the  grandfather  and  grand- 
mother, and  directed  to  be  handed  over 
to  the  guardians  although  the  grand- 
parente  had,  at  the  request  of  the  father, 
on  the  occasion  of  his  wife's  death,  come 
over  from  America  at  considerable 
inconvenience  and  sacrifice,  and  settled 
in  England  for  the  express  purpose  of 
taking  care  of  the  children,  who  had  con- 
tinued under  their  care  for  a  period  of 
about  four  years.  The  same  rule  as  to 
the  paramount  right  of  the  father  in  the' 
view  of  a  Court  of  Common  Law  was  also 
strongly  expressed  by  the  Court  of  Com- 
mon Pleas  in  the  case  of  In  re  Haker^ 
viU  (13),  and  fully  approved  by  the  Court 
.  in  the  case  of  Alicia  Bace  (7)  ^already  cited. 

It  is  with  great  regret  that  we  there- 
fore feel  ourselves  bound  to  hold,  as- 
suming the  validity  of  the  guardian's 
appointment,  and  notwithstanding  the 
lateness  of  the  application  and  the 
apparent  harshness  of  such  a  proceeding 
towards  the  grandmother  of  the  child,  we 
have  no  discretion  to  refuse  the  writ,  and 
we  should  be  bound  to  hand  over  the 
child  to  the  custody  of  the  guardian  as  the 
only  custody  legally  free  from  restraint. 

The  affidavite,  however,  disclose  cir- 
cumstances which  give  rise  to  doubte  aa 
to  the  validity  of  the  document  by  which 
the  applicant  was  appointed,  and  as  we 
cannot  undertake  to  decide  that  question 
upon  the  affidavits,,  we  have  come  to  the 
conclusion  that  an  issue  must  be  directed 
and  that  question  submitted  to  a  jury. 
Application  granted  on  terms^ 

Attorneys— Chester,  Urquhart  &  Co.,  agents  for 
Hostage  &  Co.,  Chester,  for  applicant ;  Nisbet 
&  Co.,  for  respondents. 


(12)  6  Ad.  &  E.  441 ;  s.  c.  6  Law  J.  Kep.  (k.s.) 
K.B.  263. 

(13)  12  Com.  B.  Kep.  223. 
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OOLDKBT  p.  0.  V.  LORDING. 


1873 

Feb. 

"  The  Bankruptcy  Act,  1869  "  (32  ^  33 
Vict,  c,  71),  8,  126 — Extraordinary  Beso- 
lutwn  of  Creditors — Composition  poAfohle 
by  Instalments — Security  to  be  given. 

In  accordance  with  the  provisions  ofs,  126 
of  the  Bankruptcy  Act,  1869,  on  extraor^ 
dinary  resolution  was  passed  by  the  prffper 
majority  in  number  a/nd  vcUue  of  the 
creditors  of  the  defendant,  a  debtor,  that  a 
composition  should  be  accepted,  payable  by 
three  instalments,  and  that  the  second  and 
third  instcUments  should  be  secured  by  the 
promissory  notes  of  the  deferuUmt  <md  a 
third  person : — Held,  in  an  action  by  a 
creditor  who  did  not  attend  or  vote  on  the 
resolution  that  such  resolution,  although 
duly  passed  and  registered,  did  not  con* 
stitue  any  defence,  there  being  no  proof  that 
the  defendant  had  paid  or  tendered  the  two 
instalments  which  had  become  due  before 
action,  or  that  he  had  delivered  the  pro* 
missory  notes. 

Declaration  by  the  plaintiff  as  a  public 
officer  of  the  London  Joint  Stock  Bank 
upon  a  bill  of  exchange  for  87Z.  llir.  ac- 
cepted by  the  defendant,  indorsed  to  the 
Bwik. 

The  defendant  pleaded  that  after  the 
accruing  of  the  cause  of  action  in  the 
declaration  mentioned,  and  before  action, 
he  being  a  debtor  unable  to  paj  his  debts, 
and  desirous  of  instituting  proceedings 
for  liquidation  of  his  affairs  by  arrange- 
ment or  composition  with  his  creditors, 
and  submitting  to  the  jurisdiction  of  the 
County  Court  of  Kent,  holden  at  Green- 
wich, which  had  jurisdiction  in  that 
behalf^  he,  the  defendant,  not  residing  or 
carrying  on  business  within  the  London 
Bankruptcy  District,  but  residing  and 
carrying  on  business  within  the  district 
of  the  said  County  Court,  duly  petitioned 
the  said  County  Court  that  notices  con- 
Tening  such  formal  meeting  or  meetings 
of  his  creditors  as  might  be  necessary  to 
be  given  by  him  during  the  course  of 
such  proceedings,  might  be  sent  in  the 
prescribed  manner,  and  that  such  reso- 
lution or  resolutions  as  his  creditors  might 
lawfully  pass  in  the  course  of  such  pro- 
ceedings and  as  might  require  registrsdtion 


might  be  duly  registered  by  the  Registrar 
of  the  said  Court,  and  such  proccHBdings 
were  thereupon  had  that  the  creditors  of 
the  defendant  by  an  extraordinary  reso- 
lution under  and  according  to  the  Bank* 
ruptcy  Act,  1869,  resolved  that  a  com- 
position of  3«.  in  the  pound  payable  by 
mstahnents  of  Is.  forthwith.  Is.  in  three 
months  and  1«.  in  nine  months  should  be 
accepted  in  satisfaction  of  the  debts  due 
to  them  from  the  defendant,  which  reso- 
lution was  duly  passed  and  confirmed  as 
provided  by  the  said  Act,  and  the  said 
resolution,  together  with  the  statement  of 
the  defendant  as  to  his  assets  and  debts, 
was  duly  presented  to  the  Registrar  of  the 
said  Court,  who,  after  due  enquiry,  being 
satisfied  that  the  same  was  passed  as 
directed  by  the  said  Act,  duly  registered 
the  same,  and  the  name  and  addresses  of 
the  said  co-partnership  and  the  amount 
of  the  debt  due  to  them  were  shewn  in 
the  statement  of  the  defendant  produced 
at  the  said  meeting,  at  which  the  said 
resolution  was  passed,  and  all  necessary 
conditions  to  make  the  said  resolution 
binding  on  the  said  co-partnership  have 
been  fulfilled,  and  the  defendant  was  in 
due  time  ready  and  willing  to  .pay  to  the 
said  co-partnership  the  first  and  second 
instalments  of  the  said  composition,  the 
same  amounting,  to  wit,  to  91. 178.,  and  he 
has  always  been  ready  and  willing  to  pay 
the  said  instalments  to  the  said  co-part-  ' 
nership,  and  he  now  brings  the  same  into 
Court  ready  to  be  paid  to  the  said  co-part- 
nership, and  the  time  for  the  payment  of 
the  third  instalment  is  not  yet  arrived. 

Issue  and  joinder. 

At  the  trial  before  Hannen,  J.,  at  the 
sittings  in  London  after  Michaelmas  Term, 
1871,  it  was  proved  that  the  resolution 
was  passed  as  averred  in  the  plea  in 
accordance  with  the  126th  section  of  the 
Bankruptcy  Act,  1869,  and  that  it 
was  also  resolved  that  the  second  and 
third  instalments  should  be  secured, 
by  the  promissoiy  notes  of  the  defend- 
ant and  a  third  person.  The  bank  did 
not  attend  or  vote,  but  the  resolution 
was  passed  by  the  proper  majoriiy  in 
number  and  value  of  the  creditors  and 
was  afterwards  confirmed.  The  resolu- 
tion was  duly  registered,  but  there  was  no 
proof  that  the  defendant  gave  the  pro* 


Digitized  by 


Google 


104 


COURT  OP  QUEEN'S  BENCH: 


[N.S. 


missory  notes,  or  that  be  paid  either  of 
the  two  instalments  which  had  become  due 
before  the  action  was  brought. 

The  learned  Judge  directed  a  yerdict 
for  the  plaintiff,  but  gave  leave  to  the 
defendant  to  moye  to  enter  a  yerdict  for 
him  if  the  Court  should  be  of  opinion  that 
the  matters  not  proved  were  inmiateriaL 
A  rule  nisi  having  been  obtained, 

W.  B.  Harrison  (on  May  30  and  31, 
1872),  shewed  cause. — The  mere  proof 
that  a  resolution  for  a  composition  was 
TOtssed  by  the  creditors  is  not  enough. 
The  resolution  has  never  been  carried  out. 
If  it  had  been,  it  might  be  binding  even 
upon  non-assenting  creditors.  It  will  be 
said  that  the  resolution  is  an  answer  to  the 
action,  and  that  the  plaintiff  may  apply^  to 
the  Court  of  Bankruptcy  for  the  composi- 
tion, but  the  resolution  cannot  be  an 
answer  to  the  action.  It  is  not  made  a 
plea  in  bar  at  all.  If  the  defendant  had 
paid  the  instalments  and  had  handed  over 
the  promissoiy  notes  this  action  would 
never  have  been  brought.  He  referred 
to  Hazard  v.  Mare  (1),  Fessard  v.  Mugnier 
(2),  and  Ex  parte  Hemmingway  (3). 

Prentice  and  Joyce  in  support  of  the 
rule. — ^Under  the  old  law  it  was,  no  doubt, 
necessary  that  the  composition  should 
have  been  paid,  but  tmder  s.  126  of  32 
dp  33  Yict.  c.  71,  tlie  resolation  itself 
is  sufficient  and  puts  an  end  to  the  cause 
of  action.  The  intention  was  that  all 
creditors  should  be  paid  equally,  but  if 
this  action  is  maintainable,  one  creditor 
may  recover  20s.  in  the  pound,  while 
others  will  only  be  entitled  to  the  com- 
position of  Zs.  The  intention  was  that 
the  creditors  should  only  get  their  divi- 
dend under  it.  Ex  parte  Memniingway  (3) 
shews  that  no  tender  of  the  composition 
was  necessary.  The  pbdntiff^s  only  remedy 
18  to  apply  to  the  Court  of  Bankruptcy. . 
Cur.  adv.  vuU. 

QuAiN,  J.,  now  delivered  the  judgment 
of  Uie  Court  (4). — ^This  was  an  action  on 

(1)  6  Hurl  &  N.  434;  8.  c  30  Law  J.  Rep. 
(N.8,)  Exch.  97. 

(2)  18  Com.  B.  Rep.  N.a  286;  b.  c.  84  Law  J. 
H^.  (K.8.)  CJP.  126. 

(3)  26  Law  Times,  N.S.  298. 

(4)  Cockburo,  C.J.,  and  Quain,  J.  (Hannen,  J., 
hftTiog  been  appointed  Judge  of  the  Probate 
Court). 


a  bill  of  exchange  for  87Z.  11*.,  brought 
by  the  London  Joint  Stock  Bank  in  the 
name  of  the  plaintiff,  as  public  officer, 
against  the  defendant,  as  acceptor,  and 
which  was  indorsed  by  one  Ellis,  the 
drawer,  to  the  bank. 

The  defendant  pleaded  that  an  extra- 
ordinary resolution  was  duly  passed  under 
the  126th  section  of  the  Bankruptcy  Act, 
1869,  for  the  payment  of  a  composition 
of  ds.  in  the  pound  to  the  defendant's  credi- 
tors, which  resolution  was  duly  confirmed 
'and  registered  according  to  the  Act,  and 
that  the  defendant  had  fulfilled  all  oon- 
ditions  necessary  to  make  that  resolu- 
tion binding  on  the  bank,  and  he  brought 
into  Court  91.  17«.,  the  first  two  instal- 
ments which  had  become  due  before  ac- 
tion, the  third  instalment  not  being  then 
due. 

Issue  was  joined  on  this  plea. 

On  the  triaU)efore  Hannen,  J.,  at  the 
sittings  after  Michaelmas  Term,  1871,  it 
was  proTed  that  an  extraordinary  reso- 
lution of  defendant's  creditors  was  duly 
passed  by  the  proper  majority  in  number 
and  value,  in  accordance  with  the  pro- 
vision of  section  126  of  the  Bankruptcy 
Act,  1869,  and  afterwards  confirmed,  by 
which  it  was  resolved  that  a  composition 
of  3#.  in  the  pound  should  be  accepted, 
payable  in  three  instalments  of  Is.  each, 
the  first  to  be  paid  within  a  week  of  the 
first  meeting,  the  second  within  three 
months  from  that  date,  and  the  third 
within  nine  months  from  the  same  date, 
and  that  the  second  and  third  instalment 
should  be  secured  by  the  promissory  notes 
of  the  defendant  and  a  third  person. 

The  bank  did  not  attend  or  vote  on  this 
resolution.  Two  of  the  instalments  had 
become  due  before  action,  but  no  proof 
was  given  that  the  defendant  had  paid  or 
tendered  or  was  ready  to  pay  these  two 
instalments  or  that  he  had  delivered  the 
promissory  notes. 

On  this  it  was  submitted  for  the  plain- 
tiff that  the  plea  was  not  proved,  but  it 
was  contended  for  the  defendant,  that  it 
was  not  necessary  to  prove  performance 
of  the  stipulations  or  conditions  contained 
in  the  resolutidn,  as  the  resolution  in  itself 
then  duly  passed  and  registered  put  an 
end  to  the  cause  of  action,  and  that  the 
plaintiff's  remedy  was  to  apply  to   the 
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Court  of  Bankruptcy  to  enforce  perform- 
ance of  the  resolation. 

Tbe  learned  Jadge  ordered  the  verdict 
to  be  entered  for  the  plaintiff,  and  gave 
the  defendant  leave  to  move  to  enter  the 
verdict  for  him,  if  the  Court  should  be  of 
opinion  that  the  matters  not  proved  were 
immaterial.  A  rule  was  accordingly  ob- 
tained for  that  purpose,  and  argued  before 
as.  We  think  it  sufficient  to  say  that  since 
the  argument  on  this  rule,  the  point,  raised 
on  behalf  of  the  defendant,  has  been 
decided  by  the  Court  of  Common  Pleas, 
and  afterwards  by  the  Lords  Justices. 

In  Edwards  v.  Goombe  (6),  the  Court 
of  Common  Pleas  held  that  it  was  com- 
petent for  a  non-assenting  creditor  to  sue 
for  his  debt,  where  the  debtor  had  failed 
to  pay  or  tender  the  composition  within 
the  time  agreed  on.  And  in  Be  Hatton 
(6),  the  Lords  Justices,  following  the  judg- 
ment of  the  Court  of  Common  Pleas,  held 
that,  where  by  resolutions  under  the  Bank- 
ruptcy Act,  1869,  the  creditors  agreed  to 
accept  a  composition  payable  by  instal- 
ments, and  the  debtor  made  default  in 
paying  an  instalment,  the  creditor  was 
entitl^  to  maintain  an  action  for  the 
balance  of  the  whole  debt  remaining  due, 
and  would  not  be  restrained  by  the  Court 
of  Bankruptcy. 

On  the  authority  of  these  cases  we 
think  this  rule  must  be  discharged. 

3ule  discharged. 

Attorn ftys—Scnrd,  for  plaiDtiff;    Clarke,  Son  & 
Kawlins,  for  defendant. 


[IN  THE  EXCHEQUER  CHAMBER.] 
(Appeal  from  the  Court  of  Queen's  Bench,) 

1873.    1  GEE  V,   THE   METROPOLITAN 

Feb.  3.  J  EAHiWAT  COMPANT. 

Negligence — Railway  Company — Under' 
grmmd  Railway — Boor  left  unfastened — 
Contributory  Negligence, 

The  plaintiff,  in  company  with  his 
brother,  was  travelling  by  an  underground 

(6)  41  Law  J.  Rep.  (k.8,)  C.P.  202 ;  a.  c.  Law 
R^.  7  C.P.  519. 

(6)  42  Law  J.  Rep.  (2r.s.)  Bankr.  12 ;  s.  c.  Law 
Rep.  7  Chanc.  App.  723. 

New  Sbbibs,  42.— Q.B. 


railway.  While  the  train  was  in  motum 
he  got  up  for  the  purpose  of  looking  out  of 
the  vnndow,  in  order  to  povnt  out  some 
object  to  his  brother,  and  placed  his  hand 
against  a  bar  which  went  across  the  carriage 
window,  when  the  door  immediately  flew 
open,  and  he  fell  out  and  was  injured : — 

Held,  by  the  Court  of  Exchequer  Chamber, 
upon  the  argument  of  a  rule  to  enter  the 
verdict  for  the  deferidants,  on  the  ground 
that  there  was  no  evidence  of  negligence  to 
go  to  the  jury,  that  the  rule  must  be  diS' 
charged,  as  the  question  whether  the  omis- 
sion  to  fasten  the  door  was  the  cause  of  the 
accident  was  rightly  left  to  the  jury. 

Per  Kelly,  C.B. — Assuming  that  the 
question  of  contributory  negligence  could  be 
taken  into  account  in  considering  whether 
the  plaintiff  had  established  a  prima  facie 
case,  that  therS  was  no  evidence  of  con^ 
tributory  negligence  on  the  part  of  the  plain' 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Queen's  Bench  discharging 
a  rule  to  enter  the  verdict  for  the  de- 
fendants, on  the  ground  that  there 
was  no  evidence  of  negligence  for  the 
jury. 

The  action  was  for  negligence  in  carry- 
ing the  plaintiff  on  the  defendants*  rail- 
way. 

At  the  trial  before  Cockburn,  C.J., 
at  the  Middlesex  Sittings  after  Trinity 
Term,  1871,  the  plaintiff  was  called,  and 
stated  that  in  January,  1870,  he,  in  com- 
pany with  his  brother,  took  a  ticket,  to 
be  carried  from  the  Victoria  to  the 
Aldersgate  Street  Station,  and  entered  a 
second-class  carriage.  The  plaintiff's 
brother  seated  himself  on  the  left  hand  or 
near  side  of  the  carriage,  and  the  plaintiff 
on  the  right  hand  side,  nearest  the  six 
foot-way.  Across  the  windows  of  the 
carriage  in  use  on  the  railway,  there  is  a 
small  brass  rod  or  bar.  Some  conversa- 
tion having  arisen  between  the  plaintiff 
and  his  brother  with  respect  to  the  mode 
of  signalling  on  the  defendants'  railway, 
the  plaintiff,  as  the  train  was  approaching 
the  Sloane  Square  Station,  stood  up,  with 
the  intention  of  observing  the  signal 
lights  at  the  station.  He  took  hold  of 
the  cross-bar  of  the  off-side  door,  and 
leant  a  little  forward  for  the  purpose  of 
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looking  out,  when  the  door  immediatelj 
flew  open,  and  he  fell  upon  the  railway  and 
sustained  the  injury  complained  of.  No 
further  evidence  was  given  as  to  the  con- 
dition of  the  door,  or  its  ^Eurtening,  from 
the  time  the  train  left  Westminster  till 
the  time  of  the  accident.  At  the  conclu- 
sion of  the  plaintiff's  case,  it  was  sub- 
mitted that  there  was  no  evidence  to  go 
to  the  jury.  The  Chief  Justice  declined 
to  stop  the  case,  but  reserved  leave  to 
the  defendants  to  move  to  enter  the 
verdict  for  them,  or  a  nonsuit.  The  de- 
fendants tendered  no  evidence,  and  there 
was  a  verdict  for  the  plaintiff  for  250Z. 
In  Januaiy,  1872,  the  rule,  as  before 
stated,  was  discharged  by  the  Court  of 
Queen's  Bench,  and  the  present  appeal 
was  brought  from  that  decisiou. 

TF.  Harrifion,  for  the  defendants, 
cited — Siner  v.  The  Oreat  Western  Bail- 
way  Company  (1),  AdamM  v.  The  Lanca- 
shire Sf  Yorkshire  Railway  Company  (2), 
and  Bridges  v.  The  North  London  Railway 
Company  (3).  The  nature  of  the  argument 
is  sufficiently  explained  in  the  judgments. 

L.  Kelly^  for  the  plaintiff,  was  not 
heard. 

Kelly,  C.B. — I  am  of  opinion  that  this 
judgment  must  be  affirmed.  The  ques- 
tion upon  the  rule  is  whether  there 
is  any  evidence  that  the  defendants  are 
liable  for  the  accident  to  the  plaintiff,  and 
it  is  necessary  to  consider  what  was  the 
evidence  ?  [The  Chief  Baron  referred  at 
length  to  the  facts.]  The  question  may 
therefore  be  divided  into  two ;  first,  was 
there  evidence  of  negligence  on  the  part 
of  the  company?  secon^y,  was  the  injury 
to  the  plaintiff  caused  by  that  negligence  ? 

With  regard  to  the  first  question,  I  am 
of  opinion  that  there  was  evidence  for 
the  jury  to  consider  whether  the  defend- 
ants had  not,  when  the  train  left  the  sta- 
tion, failed  to  see  that  the  door  was  pro- 
perly fastened  in  the  ordinary  manner  in 
which  such  doors  are  fastened.  I  think 
it  was  their  duty  to  see  that  the  door  was 

(1)  87  Law  J.  Rep.  (k.s.)  Exch.  98;  in  error, 
88  Law  J.  Rep.  (k.8.)  Exch.  67.  71. 

(2)  38  Law  J.  Rep.  (k.s.)  C.P.  277  ;  s.  c  Law 
Rep.  4  C.P.  739. 

(3)  40  Law  J.  Rep.  {v,s.)  Q.B.  188. 


&stened  before  it  left  the  station,  and 
that  the  fact  thaU  it  flew  open  was  evi- 
dence that  it  was  not  properly  fastened. 
The  degree  of  pressure  applied  by  the 
plaintiff  was  not  sufficient  to  aocount  for 
its  flying  open.  1  agree,  however,  that  it 
is  necessary  to  go  further,  and  enquire 
whether  it  was  the  n^ligence  of  the 
company  which  caused  the  mischief. 
Here  the  question  is  whether  the  plaintiff 
did  anything  which  it  was  not  lawful  for 
him  to  do,  and  with  regard  to  which  we 
should  be  satisfied  upon  the  evidence 
that  it  was  the  sole  cause  of  the  mischief 
which  befel  him.  Now,  in  the  first  place, 
I  think  that  there  was  clearly  no  evidence 
of  contributory  negligence;  but  even  if 
there  had  been  any  such  evidence,  it 
must  be  recollected  that  this  is  not  a  rule 
for  a  new  trial  on  the  ground  that  the 
learned  Judge  did  not  leave  the  question 
of  contributory  negligence  to  the  juiy ;  or 
on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence ;  but  the  simple 
question  is  whether  there  is  any  evidence  . 
of  negligence  on  the  part  of  the  company. 
1  have  already  said  that  1  think  there  was, 
and  1  may  sudd,  that  in  my  opinion  the 
fact  that  the  door  was  left  improperly 
&stened  was  the  real  cause  of  the  injury 
sustained  by  the  plaintiff.  1  think  that 
any  passenger  in  a  railway  carriage  who 
rises  for  the  purpose  of  looking  out  of 
the  window,  or  for  some  lawful  pur- 
pose, and  brings  his  body  into  contact 
with  the  door,  has  a  right  to  assume 
and  isjustiGed  in  assuming  the  door  is 
properly  fastened;  and  if  by  reason  of 
the  door  being  improperly  &stened,  the 
act  which  he  does  causes  the  door  to  fly 
open,  any  accident  which  is  caused  there- 
by is  owing  to  the  omission  on  the  part 
of  the  company.  Thinking,  therefore, 
that  there  was  evidence,  first,  of  negli- 
gence by  leaving  the  door  unfastened; 
and  secondly,  that  it  was  by  reason  of 
that  negligence  that  the  plaintiff  in  doing 
that  which  every  passenger  has  a  right 
to  do,  attempting  to  look  out  of  the  win- 
dow, was  injured,  I  hold  that  the  Court 
below  were  right  in  discharging  the  rule, 
and  that  the  judgment  must  be  affirmed. 

Martin,  B. — I  am  also  of  opinion,  that 
the  judgment  of  the  Court  below   was 
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right,  and  if  the  Lord  Chief  Justice  at 
the  trial  had  stopped  the  case  and  refused 
to  allow  it  to  go  to  the  jnrj,  he  wonld 
have  heen  liable  to  have  had  his  direction 
set  aside  and  a  new  trial  directed.  But  I 
cannot  go  the  same  length  as  the  Chief 
Baron,  for  I  think  that  there  was  a  ques- 
tion of  contributory  negligence  for  the 
jniy,  and  they  might  possibly  have  de- 
cided that  there  was  such  negligence.  A 
man  travels  upon  the  Underground  Rail- 
way, where  there  is  little  to  see  except 
waUs,  and  where,  as  every  person  who  has 
travdled  knows,  bars  are  attached  to  the 
windows,  which  clearly  indicate  that  it  is 
a  dangerous  thing  to  put  head  or  hand 
out  of  the  window.  It  seems  therefore  to 
me,  that  it  is  impossible  to  exclude  from 
the  consideration  of  the  jury  the  question, 
whether  a  man  is  not  doing  wrong  and 
knows  that  he  is  doing  wrong,  in  putting 
bis  head  or  hand  out  of  the  window. 
In  this  particular  case,  the  plaintiff  meant 
to  look  out  of  the  window  to  see  if  cer- 
tain  lights  were  visible  and  to  call  his 
brother's  attention  to  them,  and  before  he 
did  anything  of  the  sort  and  while  merely 
putting  his  hand  on  the  bar,  the  door  flew 
open  and  he  feU  out.  The  same  thing 
would  possibly  have  happened,  if  he  had 
merely  intended  to  sHft  his  seat  to 
the  ofiier  side  and  had  placed  his  hand 
on  the  bar.  I  think,  therefore,  that  it 
was  impossible  to  nonsuit  the  plaintiff, 
and  in  truth  I  do  not  think  the  case 
arguable. 

Keating,  J. — I  also  think  that  the 
judgment  of  the  Court  below  should  be 
affirmed.  It  seems  to  me,  that  there  was 
evidence  to  go  to  the  jury  upon  the  ques- 
tion of  negligence.  I  agree  with  Mr. 
Harrison,  that  the  question  to  be  put  to 
the  jury  is,  whether  the  defendants  have 
been  guilty  of  negligence  which  caused 
the  accident,  and  in  considering  such  a 
question,  it  is  of  course  extremely  diffi- 
cult to  separate  it  from  the  question, 
whether  there  was  or  was  not,  contribu- 
tory negligence  on  the  part  of  the  plain- 
tiff But  assuming,  for  the  purpose  of 
argument,  that  there  may  be  such  contri- 
butoiy  negligence,  on  the  part  of  the 
person  injured,  as  would  entitle  the  judge 
to  nonsuit  on  the  g^round  that  a  verdict 


finding  that  there  was  no  contributory 
negligence  would  be  set  aside  as  perverse, 
it  is  clear  that  here  the  judge  could  not 
have  withheld  the  case  from  the  jury, 
whether  the  matter  be  taken  as  a  simple 
question  as  to  the  negligence  of  the  de- 
fendants, or  whether  uio  question  be  put, 
as  I  think  rightly,  whether  there  was 
negligence  on  me  part  of  the  defendants 
which  caused  the  accident.  Without 
going  the  length  of  saying  that  there  was 
no  evidence  of  contributory  negligence, 
it  seems  clear  to  me  that  there  was  evi-^ 
dence  that  it  was  the  negligence  of  the 
defendants  which  caused  Uie  accident, 
without  such  negligence  on  the  part  of 
the  plaintiff  as  would  have  freed  them 
from  liability.  I  agree  with  the  principle 
stated  by  my  broi£er  Brett  in  Achms  v. 
The  Lancashire  and  Yorkshire  Railway 
Company  (2).  He  says — "It  has  been 
argued  that  no  amount  of  inconvenience, 
if  there  be  no  actual  peril,  will  justify  a 
person  in  incurring  danger  in  attempting 
to  get  rid  of  it.  I  am  not  prepared  to  go 
to  that  length.  I  think  if  the  inconvenience 
is  so  great  that  it  is  reasonable  to  get  rid 
of  it  by  an  act  not  obviously  dangerous, 
and  executed  without  carelessness,  a  per- 
son causing  the  inconvenience  by  his  neg- 
ligence would  be  liable  for  any  injury  that 
might  result  from  an  attempt  to  avoid 
such  inconvenience."  Now,  sitting  in  a 
Court  of  Error,  I  may  be  permitted  to 
say,  that  I  think  this  rule  was  rightly 
applied  by  my  brother  Brett  at  the  trial, 
and  not  when  the  case  was  before  the 
Court  in  Banco,  and  I  think  that  if  Mr. 
Harrison  could  have  shewn  that  what 
was  done  here  was  obviously  dangerous, 
that  the  plaintiff  would  not  have  been 
justified  in  incurring  an  obvious  danger, 
for  the  sake  of  doing  what  was  not  even 
the  removal  of  an  inconvenience.  But  it 
appears  to  me,  that  he  had  a  right  to 
assume  that  the  door  was  properly  shut, 
and,  therefore,  to  put  his  hand  on  it  m  the 
manner  which  he  did  put  it.  Of  course 
each  case  must  be  judged  by  its  peculiar 
circamstances,  and  looking  at  the  facts 
of  this  case,  I  have  no  doubt  that  the 
judgment  of  the  Court  below  was  right. 

Brett,  J.— I  agree  that  in  these  cases 
thj  plaintiff  is  bound  to  give  evidence  to 
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Batisfj  the  jmy,  that  the  injury  of  which 
he  complains  was  cansed  by  the  negli- 
eence  of  the  defendants  or  some  person 
for  whom  the  defendants  were  answerable, 
that  the  negligence  by  the  defendants 
was  the  cause  of  the  plaintiflTs  injury, 
and,  further,  that  it  was  in  a  certain  sense 
the  sole  cause.  This  does  not  mean  that 
the  defendants*  negli^nce  was  the  only 
cause,  because,  supposmg  that  there  were 
an  attempt  to  shew  that  some  person  be- 
sides the  defendants  had  also  contributed 
by  his  negligence  to  the  accident,  this 
would  be  no  defence  for  the  defendants. 
The  meaning  of  the  expression  that  the  in- 
jury must  be  solely  caused  by  the  defend- 
ants' negligence  is,  that  it  must  be  solely 
caused  as  between  them  and  the  plain- 
tiff, that  is,  by  their  negligence,  without 
any  contribution  from  want  of  care  on 
the  part  of  the  plaintiff.  The  question  in 
this  case  is,  whether  there  was  evidence 
in  support  of  each  of  those  propositions 
on  which  a  jury  might  properly  find  in 
favour  of  the  plaintiff.  It  has  been 
argued  by  Mr.  Harrison  that  there  is  no 
evidence  in  support  of  the  first  proposi- 
tion, viz.,  that  there  was  negligence  by 
the  defendants.  But  I  apprehend  that 
negligence  consists  in  this:  that  where 
something  happens  which  would  not  in 
the  ordinary  course  happen  if  ordinary 
care  and  skill  were  used,  there  is  evidence 
on  which  a  jury  may  find  that  there  has 
been  negligence  on  the  part  of  the  defen- 
dants. Now  here  a  railway  door  upon  a 
slight  pressure  flies  open.  Mr.  Harrison 
seemed  to  think  that  the  fact  that  it 
was  the  door  opposite  to  the  platform 
was  more  in  favour  of  the  defendants.  I 
should  suppose,  as  far  as  we  are  able  to 
take  notice  of  such  matters,  that  the  con- 
trary was  the  law,  and  that  a  traveller 
had  a  greater  right  to  assume  that  such 
a  door  was  properly  fastened.  I  think, 
therefore,  that  there  was  evidence  on  which 
a  jury  might  properly  find  that  there  was 
negligence  on  the  part  of  the  company's 
servants.  But  was  there  any  evidence 
upon  which  a  jury  might  find,  that  this 
negligence  was  the  caase  of  the  accidi  nt  ? 
Now,  we  find  that  the  door  upon  a  slight 
pressure  flies  open,  and  thereupon  the 
plaintiff  falls  out  of  the  carriage.  I  ap- 
prehend that  the  jury  were  entitled  to 


say  that  it  was  the  non-fiEkstening  of  the 
door  which  was  the  cause  of  the  accident. 
Then  was  there  evidence  that  it  was  the 
sole  cause  ?  Now  this  question  is  some- 
what more  complicated.  I  am  not  pre- 
pared to  say  that,  if  during  the  proof  of 
the  plaintiff's  case,  an  act  of  his  was  shewn 
which  so  clearly  contributed  to  the  accident 
that  it  would  be  unreasonable  for  reason- 
able men  to  find  that  it  was  not  n^li- 
gence,so  that  any  Court  would  upon  either 
of  these  grounds  immediately  set  aside  a 
verdict  against  the  defendants,  that  the 
Judge  might  not  then  rule  that  the  plain- 
tiff had  failed  to  produce  evidence  on 
which  a  jury  could  find  in  his  favour,  that 
the  accident  was  solely  caused  by  the 
defendants'  negligence.  But  here  it  does 
not  seem  to  me  tibat  the  act  of  the  plain- 
tiff was  such  as  any  Judge  or  any  Court 
would  have  a  right  of  themselves  to  pro- 
nounce to  be  so  negligent  as  to  hold  that 
it  would  be  unreasonable  for  a  jury  to 
find  that  it  was  not  negligence.  I  there- 
fore think  that  the  paintiff,  not  being 
shut  out  from  denying  that  he  himself 
had  been  guilty  of  any  negligence,  that 
point  was  properly  left  to  the  jury,  and 
that  the  jury  would  be  justified  m  saying 
that  he  had  not  been  guilty  of  negligence, 
that  is  to  say,  had  not  omitted  to  use 
ordinary  care  in  his  mode  of  travelling. 
It  is  said  that  this  case  is  governed  by 
Adams  v.  The  Lancashire  and  Yorkshire 
liailivay  Company  (2).  I  think  not.  The 
ground  upon  which  that  judgment  was 
based  was  certainly  that  the  plaintiff  did 
do  something  so  obviously  dangerous  and 
so  obviously  without  necessity,  that  the 
Court  were  entitled  to  deal  with  the 
matter,  and  I  think  that  the  case  put  by 
Mr.  Harrison  may  possibly  come  within 
the  same  rule  when  it  arises.  He  said — 
If  a  door  were  open  at  the  starting  of 
the  train,  and  the  passengers  were  not  to 
attempt  to  shut  the  door,  but  at  once  to 
jump  out  of  the  door  either  on  the  plat- 
form or  after  the  train  had  passed  the 
plaiform,  it  then  might  fairly  be  said,  if 
a  jury  were  to  say  that  this  was  not  evi- 
dence of  negligence  on  the  part  of  the 
plaintiff  that  it  would  be  unreasonable, 
and  so  the  Judge  or  Court  might  deal 
with  the  case.  But  however  that  might 
be,  there  was  no  such  obvious  danger  in 
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this  case.  Whether  the  decision  itself 
was  correct  as  an  application  of  the  rule 
which  it  laid  down  I  confess  I  at  this 
moment  very  mach  doubt.  I  was  a  party 
to  ihe  judgment,  hut  I  think  it  is  obvious 
that  I  was  so  reluctantly,  and  if  the  case 
were  to  come  into  a  Court  of  Error  I 
think  I  should  be  prepared  to  say  that 
although  the  rule  was  right,  yet  that  its 
application  to  the  case  in  which  it  was 
laid  down  was  wrong. 

Cleasbt,  B. — In  the  present  case  I 
think  it  clear  that  no  question  of  contribu- 
tory n^ligence  arises.  Such  a  question 
arises  when  both  parties  are  substantially 
ip  fault  and  when  the  fault  of  each  con- 
tributes to  the  disaster.  The  rule  was 
established  before  railways  were  made, 
and  an  illustration  of  it  would  be  a  man 
driving  furiously  in  the  crowded  streets 
of  London  at  the  rate  of  fifteen  miles  an 
hour,  and  a  man  driving  on  his  wrong  side, 
not  quite  so  furiously  perhaps,  but  still 
obviously  in  ^Eiult,  and  each  having  a 
share,  though  perhaps  not  an  equal  one, 
in  the  accident  which  takes  place.  In 
Such  a  case  neither  can  recover,  because 
both  were  clearly  in  fault.  But  all  that 
Mr.  Harrison  has  made  out  in  this  case, 
as  &r  as  I  can  judge,  is  not  that  both 
parties  were  in  mult,  but  that  the  act  of 
the  plaintiff,  not  his  negligence,  con- 
tributed to  the  accident.  It  is  impossible 
to  say  that  in  getting  up,  touching,  and 
pressing  against  the  door  as  he  did  there 
was  anything  in  the  nature  of  negligence. 
This  part  of  the  defendants*  case,  there- 
fore, it  appears  to  me,  fails  altogether. 
Then  the  question  is,  whether  there  is 
such  evidence  on  the  part  of  the  defen- 
dants  that  a  jury  might  reasonably  find 
them  liable  ?  That  this  is  the  proper 
way  of  stating  the  rule  I  think  is  clear 
from  the  cases  of  Ryder  v.  Womhwell  (4) 
and  Toomey  v.  The  London  and  Brighton 
Railway  Compa/iiy  (5).  Where,  as  here, 
the  rule  is  to  enter  the  verdict  for  the 
defendants,  the  Court  must  look  at  the 
case  and  consider  whether  there  is  such 
evidence  as  might  reasonably  satisfy  a 

(4)  38  Law  J.  Rep.  (n.s.)  Exch.  8;  s.  c.  Law 
Rep.  4  Exch.  32. 

(6)  3  Com.  B.  Rep.  N.S.  146 ;  8.  c.  27  Law  J. 
Bep.  (WA)  CP.  39. 


jury  of  the  defendants*  liability.  I  will 
not  enter  upon  the  question  whether  in  a 
case  of  this  description  you  may  or  may 
not  look  at  the  contributory  negligence 
of  the  plaintiff,  except  for  the  purpose  of 
saying  that  it  cannot  be  done  in  all  cases. 
Whether  it  could  be  done  in  cases  in 
which  it  is  the  act  of  the  plaintiff  which 
causes  the  injury  he  sustains,  for  instance, 
jumping  out  of  a  carriage,  which  was 
the  case  in  Bndges  v.  The  North  London 
Ra/ilway  Company  (3),  where  it  is  not  so 
much  the  contributory  act  as  the  act 
itself  which  causes  the  accident,  I  will 
not  say,  but  it  appears  to  have  been  the 
opinion  of  some  members  of  the  Court 
in  Bridges  v.  The  North  London  Railway 
Company  (3),  that  in  such  a  case  it  might 
be  done.  It  is  unnecessary  to  deal  with 
it  in  the  present  case,  because  w©  have  no 
negligent  act  on  the  part  of  the  plaintiff. 
The  only  question,  therefore,  is,  was 
there  reasonable  evidence  of  a  want  of 
due  care  on  the  part  of  the  defendants  ? 
Now  I  think  that  we  cannot  say  that 
there  was  any  warranty  on  the  part  of 
the  defendants  that  this  door  should  be 
sufficiently  and  carefully  fastened,  so  that 
the  case  can  be  put  on  the  ground  that, 
merely  because  the  door  was  unfastened 
and  fiew  open,  the  defendants  were  liable. 
I  think  there  must  be  some  evidence  of  a 
want  of  due  care.  But  then  you  find 
that  on  a  slight  pressure  the  door  opens. 
In  considering  what  evidence  is  sufficient 
to  call  for  an  answer,  I  think  that  you 
mast  look  at  the  means  which  the  plain- 
tiff has  of  proving  more.  It  is  almost  out 
of  his  power  to  do  more  than  give  evi- 
dence which  calls  for  an  answer  to  shew 
that  which  by  itself  is  a  prima  facie  case, 
is  not  established  when  you  come  to  look 
into  the  whole  matter.  The  plaintiff 
would  not  be  expected  to  shew  that  there 
was  no  fastening  to  the  door,  or  that  the 
fastening  had  become  old  and  defective, 
and  therefore  could  not  be  relied  upon ; 
or  that  having  a  good  fastening  the  door 
had  been  carelessly  put  to  by  the  porter. 
But  he  shewed  that  something  happened 
which  probably  arose  from  some  negligent 
act  of  the  defendants  ;  and  he  calls  upon 
them  for  a  reply.  If  they  had  shewn 
that  the  door  was  right  in  every  respect 
—that  the  fastening  was  not  defective ; 
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and  if  it  had  appeared  that  in  shutting 
in  succession  a  great  number  of  doors 
with  the  necessary  despatch,  there  had 
been  som^  haste,  so  as  to  produce  a  case 
of  ahnost  inevitable  accident — then  the 
question  would  perhaps  have  arisen  whe- 
ther there  was  not  some  evidence  for  the 
jury;  but,  certainly,  I  think  that  the  proper 
conclusion  of  the  jury  would  be  that  it 
was  not  the  sort  of  negligence  which  in- 
volves responsibiliiy.  But  in  any  case  I 
think  the  plaintiff  proved  enough  to  call 
on  the  defendants  to  shew  that  what 
happened  arose  from  circtimstances  which 
did  not  amount  to  negligence. 

Grove,  J. — ^I  am  of  the  same  opinion. 
The  Court,  I  suppose,  must  assume  some 
ordinary  facts,  and  we  may  assume  that 
it  was  the  ordinary  case  of  a  railway  door 
which  shuts  from  the  outside,  and  can 
only  be  conveniently  shut  from  the  out- 
side. Such  a  door  is  jammed  to  with 
some  force  to  enable  the  latch  to  bite  and 
hold  the  door  firm,  and  it  would  be  ex- 
tremely inconvenient  if  it  had  to  be  shut 
by  the  passengers  pside.  This  being  the 
case,  the  ordinary  duty  of  the  servants 
when  a  train  leaves  the  station  would  be 
to  shut  and  firmly  fasten  the  latch  of  the 
door,  and  they  are  deviating  from  their 
ordinary  practicte,  and,  I  think,  their  or- 
dinaiy  duty,  if  they  omit  so  to  shut  the 
doors.  If  you  arranged  a  door  so  that 
the  passenger  could  open  it  from  the 
inside,  it  would  be  an  extremely  perilous 
system,  for  it  would  open  with  a  com- 
paratively light  latch  ;  frightened  passen- 
gers would  be  continually  opening  the 
door,  and  it  would  bo  much  worse  for  the 
general  safety  of  the  public.  Then,  if 
this  be  the  duty  of  the  company's  ser- 
vants, there  was  evidence  of  some  breach 
of  duty  if  the  door  was  left  open.  Then 
it  was  said  there  was  no  evidence  here 
that  the  company's  servants  left  it  open. 
It  might  have  been  opened  by  somebody 
else.  But  in  almost  every  question  that 
comes  before  a  jury,  probabihties  must  be 
looked  at.  Absolute  mathematical  proof 
of  each  circumstance  in  all  human  trans- 
actions cannot  be  furnished.  The  plaintiff 
was  called ;  he  was  not  cross-examined, 
and  probably  the  jury  assumed,  no  ques- 
tion naving  been  asked  him,  that  neither 


he  nor  his  brother  had  tampered  with 
the  door.  Was  there  not  therefore  a 
prima  fade  probability  that  there  had 
been  negligence  on  the  part  of  the  ser- 
vants of  ihe  company,  and  that  they  had 
left  the  door  open  P  This  might  probably 
have  been  rebutted  by  the  defendant 
calling  their  servants  and  letting  them 

give  evidence  that  they  had  shut  all  the 
oors  in  the  ordinary  way,  and  as  to  the 
state  of  the  door  when  the  train  arrived 
at  the  next  station.  It  seems  to  me 
that  there  was  such  a  probability  which 
ought  to  have  been  left  to  the  jtiry. 
Secondly,  upon  the  question  of  contri- 
butory negbgence,  without  giving  any 
opinion  whether  there  may  be  cases  in 
which  a  Court  of  Error,  or  a  Court  look- 
ing merely  at  the  law  of  the  question 
upon  a  bill  of  exceptions,  may  enter  upon 
the  question  of  contributory  negligence, 
I  must  observe  that  in  Bridges  v.  The 
North  London  "Railway  Company  (3), 
there  was  practicaUy  an  equal  division  of 
opinion  as  to  whether,  in  considering 
whether  there  was  evidence  of  negligence 
on  the  part  of  the  defendants,  the  Court 
could  take  into  account  contributory  neg- 
ligence on  the  part  of  the  plaintiff.  There 
is  another  observation  to  be  made  upon 
the  case,  viz.,  that  as  the  majority  of  the 
Court  were  of  opinion  that  there  was 
negligence  on  the  part  of  the  defendants, 
it  was  not  absolutely  necessary  to  enter 
into  the  question  of  contributory  negli- 
gence. I  cannot  think  that  it  could  be 
seriously  contended  here  that  the  evidence 
of  contributory  negligence  was  so  strong 
that  the  Court  could  say  that  the  verdict 
on  that  ground  ought  necessarily  to  have 
passed  for  the  defendants.  I  am  not 
quite  sure  that  the,  test  of  a  perverse 
verdict  is  a  sufficient  test,  for  I  think 
that  if  this  doctrine  were  applied  to  some 
cases,  it  might  lead  to  some  veiy  novel 
results.  At  all  events  the  question  does 
not  arise  here. 

Judgment  afirmed. ' 


Attorneys — G.  Dixon,  agent  for  W.  H.  Sams, 
Clare,  Suffolk,  for  plaintiff;  Bnrchellfl,  for  de- 
fendants. 
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Feb, 

Banking  Gonvpwny — Misrepresentation  by 
Manager — Credit  of  Gustomer — Joint  Lia- 
lihUy  of  Bank  and  Manager — 9  Oeo.  4a, 
e.  li  «.  6 — Signature  of  Agent. 

The  plaintiff,  a  customer  of  the  8.  8f  H. 
Bank,  was  asked  to  sell  some  iron  of  the 
value  of  2,000i.  or  3,000i.  to  B,;  he  re- 
quired  a  reference  as  to  the  credit  of  B,,  and 
vxu  referred  to  the  0.  branch  of  the  O. 
Banking  Company.  At  his  request  the 
manager  of  the  8,  and  H,  Bank  vrrote  to 
the  manager  of  the  (7.  branch  of  the  O. 
Banking  Company,  of  which  one  of  the  de^ 
fendanU  was  a  puhlic  officer — "  I  shall  be 
much  obliged  by  the  favour  of  your  opinion, 
in  confidence,  of  the  respectability  and 
standing  of  8ir  W.  Bussell,  and  whether 
you  consider  him  responsible  to  the  extent  of 
50,000L"  The  defendant  Qoddard,  who 
UHis  the  manager  of  the  C.  branch,  wrote  in 
anmcer — "I  am  in  receipt  of  your  favour  of 
the  %th  instant,  and  beg  to  say,  in  reply, 
thcd  8ir  WiUiam  BusseU  is  the  Lord  of  the 
Manor  of  Charlton  Kings,  near  this  town, 
with  a  rent  roll,  I  am  told,  of  over  7,0001. 
per  annum,  the  receipt  of  wlvich  is  in  his 
own  hands,  and  has  large  expectancies,  and 
I  do  not  believe  he  would  incur  the  liability 
you  name,  unless  he  was  certain  to  meet  the 
engagement.  {8igned)  J.  B.  Qoddard, 
Manager.**  The  representation  contained 
in  the  lasU-mentioned  letter  was  false,  to  the 
knowledge  of  the  defendant  Qoddard,  who,  in 
writing  it,  acted  toithin  the  scope  of  the  gene^ 
ral  authority  conferred  upon  him  as  manager 
of  the  branch,  but  the  banking  company  had 
no  knowledge  otherwise  than  through  Qod- 
dard  thai  such  a  letter  had  been  written, 
nor  did  tJiey  give  him  any  express  authority 
to  ujrite  the  particular  letter.  The  Q. 
Banking  Company  was  a  co-partnership, 
formed  under  7  Qeo.  4.  c.  4^ : — Held,  that 
the  signature  of  the  defendant  Qoddard  was, 
under  the  circumstances,  a  signature  not  of 
an  agent  merely,  but  of  the  banking  com* 
pony,  and  therefore  "  of  the  party  to  be 
charged  therewith  **  within  the  6th  section 
of9Qeo.4.c.l4. 

Held,  also,  that  the  communication  con- 
tained  in  the  letter  was  not  that  of  the 
defendant  Qoddard  personally,  but  of  the 
hanking  company ;  that  the  plaintiff  being 


a  customer  of  the  8.  and  H.  bank  was  en- 
titled  to  maintain  an  action  in  respect  of 
the  misrepresentation  made  in  the  letter 
written  by  Qoddard ;  that  the  banking  com^ 
pany  was  liable  for  the  fraudulent  repre^ 
seniations  of  its  manager  made  in  the  course 
of  conducting  the  business  of  the  compawy  ; 
and  that  Qoddard  the  manager  and  the 
banking  company  were  both  liable  to  be 
sued  jointly. 

Declaration.  For  that  the  defendants 
Theophilus  Bartlett  Goddard  and  the  said 
banking  company  (sned  by  one  of  their 
public  officers),  in  answer  to  a  letter, 
wherein  the  plaintiff  enquired  of  the  de- 
fendant Theophilus  Bartlett  Goddard,  and 
the  said  banking  company,  what  their 
opinion  of  the  respectability  and  standing 
of  Sir  William  Russell  was,  and  whether 
they  considered  him  responsible  to  the 
extent  of  50,000Z.,  falsely  and  fraudulently 
represented  to  the  plaintiff  that  the  said 
Sir  William  Russell  was  the  Lord  of  the 
Manor  of  Charlton  Kings,  and  had  a  rent 
roll  of  over  7,0001.  per  annum,  and  that 
the  receipt  of  the  said  rent  roll  was  in  the 
said  Sir  William  Russeirs  own  hands, 
and  that  the  said  Sir  William  Russell  had 
large  expectancies,  and  that  they  did  not 
believe  the  said  Sir  William  Russell 
would  incur  a  liability  of  50,000Z.  to  the 
plaintiff  unless  he  was  certain  to  meet  the 
engagement,  whereas,  as  the  defendant 
Theophilus  Bartlett  Goddard  and  the  said 
banking  company  well  knew,  the  said  Sir 
William  Russell  was  not  then  Lord  of  the 
Manor  of  Charlton  Kings,  and  had  not 
then  a  rent  roll  of  over  7,000Z.  per  annum, 
nor  was  the  receipt  of  the  said  rent  roll  in 
the  said  Sir  William  Russell's  own  hands, 
nor  had  the  said  Sir  William  Russell  large 
expectancies,  nor  did  they  believe  that  the 
said  Sir  William  Russell  was  certain  to 
meet  the  said  liability,  if  he  incurred  it,  to 
the  plaintiff,  but  on  the  contrary  well  knew 
that  it  was  exceedingly  doubtful  whether 
the  said  Sir  William  Russell  would  be  in 
a  position  to  meet  the  said  liability  if  he 
incurred  it,  and  the  defendant  Theophilus 
Bartlett  Gx>ddard  and  the  said  baiiking 
company,  by  so  representing  as  aforesaid, 
induced  the  plaintiff  to  sell  and  deliver  to 
the  said  Sir  William  Russell,  goods  on 
credit,  and  although  the  said  credit  has 
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expired,  yet  the  price  of  the  said  goods  is 
unpaid,  and  the  plaintiff  has  lost  the  price 
thereof. 

Second  count,  that  the  defendant  The- 
ophilns  Bartlott  Gk>ddard  and  the  said 
linking  company  falsely  and  fraudulently 
represented  to  the  plaintiff  that  the  said 
Sir  William  Russell,  in  the  first  count 
mentioned,  then  was  in  good  and  solvent 
circumstances,  whereas  the  said  Sir 
William  Russell  was  not  then  in  good  and 
solvent  circumstances,  as  the  defendant 
Theophilus  Bartlett  Goddard  and  the 
said  banking  company  then  well  knew.* 
And  the  defendant  Theophilus  Bartlett 
Goddard  and  the  said  banking  company, 
by  so  representing  as  aforesaid,  induced 
the  plaintiff  to  sell  and  deliver  to  the  said 
Sir  William  Russell  goods  on  credit,  as  in 
the  first  count  mentioned,  whereby  the 
plaintiff  suffered  the  damage  in  that 
count  mentioned. 

The  defendants  severally  pleaded  not 
guilty.     Issue  thereon. 

At  the  trial  which  took  place  before 
Cockbum,  C.J.,  at  the  sittings  in  London 
after  Hilaiy  Term,  1872,  it  appeared  that 
the  plaintiff,  having  been  asked  by  an 
agent  of  Sir  William  Russell  to  sell 
some  iron  of  the  value  of  between  2,000Z. 
and  3,000Z.  to  Sir  William  Russell,  re- 
quested a  reference  as  to  his  credit,  and 
was  referred  to  the  Cheltenham  Branch 
Bank  of  the  Gloucestershire  Banking 
Company.  The  plaintiff  being  a  cus- 
tomer of  the  Sheffield  and  Hallamshire 
Bank  at  Sheffield,  requested  the  manager 
of  that  bank  to  make  the  inquiry  for  him, 
and  in  consequence  of  that  request,  the 
manager  of  the  latter  bank  wrote  to  the 
manager  of  the  Gloucestershire  Banking 
Company,  at  Cheltenham,  a  letter,  dated 
November  8, 18C9,  of  which  the  following 
is  a  copy — 

**  Sheffield  &  HAllmnshire  Bank, 

"  Sheffield,  Nov.  8,  1869. 

"  Sir, — I  shall  be  much  obliged  by  the 
favour  of  your  opinion  in  confidence  of 
the  respectability  and  standing  of  Sir 
William  Russell,  Bart.,  M.P.  for  Norwich, 
and  whether  you  consider  him  responsible 
to  the  extent  of  50,000Z. 

"  I  am,  Sir,  yours  faithftiUy, 

"  H.  J.  Wells,  manager. 


''  The  Manager, 

'*  Gloucestershire  Banking  Company, 
"  Cheltenham.*' 

To  that  letter  the  defendant,  Goddard, 
replied  by  a  letter  dated  November  9, 
18G9,  which  is  as  follows — 

**  Gloucestershire  Banking  Company, 

"  Cheltenham,  9  Nov.  1869. 

''  The  Sheffield  and  Hallamshire  Bank, 
"  Sheffield. 

"  Gentlemen, — I  am  in  receipt  of  your 
favour  of  the  8th  instant,  and  beg  to  say, 
in  replv,  that  Sir  William  Russell,  Bart., 
M.P.  for  Norwich,  is  the  Lord  of  the 
Manor  of  Charlton  Kings,  near  this  town, 
with  a  rent  roll,  I  am  told,  of  over  7fiOOL 
per  annum,  the  receipt  of  which  is  in 
his  own  hands,  and  has  large  expectan- 
cies, and  1  do  not  believe  he  would  incur 
the  liability  you  name  unless  he  was  cer- 
tain to  meet  the  engagement. 

**  I  am,  Gentlemen,  yours  faithfully, 

"  J.  B.  Goddard,  manager." 

It  was  upon  the  representation  con- 
tained in  this  letter  of  November  9, 1869, 
that  the  action  was  founded,  the  plaintiff 
alleging  that  the  letter  contained  a  misre- 
presentation by  which  he  was  injured. 

It  was  found  by  the  fury  that  the  re- 

Ercsentation  contained  m  tiiis  letter  was 
ilse  to  the  knowledge  of  the  defendant 
Gbddard ;  that  the  Banking  Company  had 
no  knowledge  (otherwise  than  through 
its  manager,  Goddard)  that  such  a  letter 
had  been  written,  and  gave  him  no  ex- 
press authority  to  write  the  particular 
letter. 

The  jury  further  found  as  a  fiwst,  on 
the  question  being  left  to  them,  that  the  , 
writing  of  such  a  letter  as  that  of  No- 
vember 9,  was  an  act  done  within  the 
scope  of  the  general  authority  conferred 
on  Goddard,  as  manager  of  the  branch 
bank.  On  these  findings  the  verdict  was 
entered  for  the  plaintiff  against  both 
defendants,  for  2,937^. 

Upon  the  part  of  the  defendant  Win- 
terbotlmm  a  rule  was  subsequently  ob- 
tained, calling  upon  the  plaintiff  to  shew 
cause  why  the  verdict  should  not  be  set 
aside  and  a  verdict  entered  for  the  defend- 
ant Winterbotham,  or  a  nonsuit,  pursuant 
to  leave  reserved,  on  the  ground  that  there 
was  no  writing  signed  by  the  bank ;  that 
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the  defendant  Gk)ddard  was  not  the  agent 
of  the  bank  to  sign  ;  that  the  bank  was  not 
liable  for  a  false  representation  by  the 
defendant  'Groddard ;  that  there  was  no 
representation  by  the  bank  to  the  plain- 
tiff, >nd  that  there  was  no  representation 
made  by  the  bank,  or  false  statement  by 
them ;  or  why  a  new  trial  should  not  be 
bad  on  the  ground  that  the  verdict  was 
against  the  evidence. 

Upon  the  part  of  the  defendant  Ood- 
dard  a  rule  was  obtained,  which  was 
substantially  the  same  as  the  above,  so 
&r  as  the  points  made  affected  his  case. 

Day  and  Edward  Clarke  (on  June  6,  8, 
1872)  shewed  cause  against  the  rule. — 
The  rules  are  substantially  the  same.  But 
on  behalf  of  the  banking  company  it  will 
be  contended  that  Goddard  was  not  their 
agent.  [He  proceeded  to  argue  that  the 
verdict  against  both  the  defendants  was 
not  ags&ist  the  weight  of  evidence,  but 
was  stopped  by  the  Court.]  Next,  it  is 
said  that  it  was  not  the  duty  of  the  bank 
to  send  a  true  answer  to  the  plaintiff,  and 
that  if  there  was  any  duty  at  all  it  was  to 
the  Sheffield  and  Hallamshire  Bank,  and 
that,  therefore,  no  action  can  be  maintained 
by  the  plaintiff ;  but  among  bankers  the 
understanding  is  that  they  may  make  en- 
quiries of  one  another  for  their  customers 
as  well  as  for  themselves.  It  is  indispu- 
table that  the  defendant,  Goddard,  knew 
that  the  representation  was  to  be  used 
for  the  purposes  of  the  bank  and  its  cus- 
tomers, and  he  must  be  liable  in  this 
action.  See  Langridge  v.  Levy  (1).  Next, 
as  to  the  liability  of  the  bank  for  the  acts 
of  (joddard  the  manager.  The  finding  of 
the  jury  as  to  this  part  of  the  case  cannot 
be  disturbed.  But,  ftirther,  BarwlcJc  v. 
The  English  Joint  Stock  Bank  (2)  shews 
that  corporations  may  be  liable  like  indi- 
viduals; and  that  a  banking  company 
may  be  liable  for  the  misrepresentations 
of  the  manager.  In  that  case,  the 
manager  was  alleged  to  have  made  a 
misrepresentation  as  to  the  state  of  a 
customer's  account  at  the  bank,  and  it  was 
held  that  the  bank  would  be  liable,  as- 
suming that  the  misrepresentation  had 

(1)6  Law  J.  Bep.  (n.8.)  Exch.  137 ;  s.  c.  2  Mee. 
&  W.  619 ;  in  error.  4  Mee.  &  W.  337. 

(2)  36  Law  J.  Rep.  (k.s.)  Ezch.  147 ;  0.  c.  Law 
Bep.  2  Exch.  259. 

Nbw  Sbbibs,  42.--Q.B. 


been  made  by  the  manager  in  the  course 
of  business.  There  may  be  some  dicta  in 
Ths  Western  Bank  of  Scotland  v.  Addie 
(3)  which  would  seem  to  convey  a  con- 
trary impression,  but  it  is  clear  that  that 
case  does  not  overrule  Barwick  v.  The 
English  Joint  Stock  Bank  (2).  The  West- 
ern Bamk  of  Scotland  v.  Addie  (3)  was 
the  case  of  a  corporation,  not  of  a  com- 
pany like  the  defendants  in  this  case, 
formed  under  7  G^.  4.  c.  4^6,  and  does 
not  apply  to  the  question  now  before  the 
Court ;  and  in  The  National  ExcJiange 
Company  of  Glasgow  v.  Drew  (4)  it  was 
held  by  the  Lord  Chancellor  that  the  com- 
pany could  only  act  by  its  directors  and 
managers,  and  that  a  fraud  by  them  was 
a  fraud  by  the  aggregate  body,  and  that 
the  general  interests  of  society  required 
that  representations  by  directors  should 
bind  the  entire  corporation,  although  the 
individuals  composing  it  might  be  igno- 
rant of  the  representation  and  of  its  false- 
hood. In  Banger  v.  The  Great  Western 
Railway  Company  (5),  the  Lord  Chancellor 
said,  "The  question  on  this  part  of  the  case 
is  one  of  fact.  Is  it  established  that  any 
imposition  was  practised  on  the  appellant 
to  induce  him  to  enter  into  the  contract  ? 
For  if  there  was,  he  is  clearly  entitled  to 
relief,  though  whether  precisely  that 
which  he  asks  for  is  another  question. 
Strictly  speaking,  a  corporation  cannot  of 
itself  be  guilty  of  ^ud.  But  where  a 
corporation  is  formed  for  the  purpose  of 
carrying  on  a  trading  or  other  speculation 
for  profit,  such  as  forming  a  railway, 
these  objects  can  only  be  accomplished 
through  the  agency  of  individuals ;  and 
there  can  be  no  doubt  that  if  the  agents 
employed  conduct  themselves  fraudu- 
lently, so  that  if  they  had  been  acting  for 
private  employers,  the  persons  for  whom 
they  were  acting  would  have  been  affected 
by  their  fraud,  the  same  principles  must 
prevail  when  the  principal  under  whom 
the  agent  acts  is  a  corporation."  That  is 
the  principle  for  which  the  plaintiff  in 
the  present  case  contends,  and  the  principle 
is  a  sound  one,  that,  so  far,  corporations 
are  in  the  same  position  as  individuals. 
Observations  upon  Ranger  v.  The  Ch'eat 
Western  Railway  Company  (5)  were  made 

(3)  Law  Bep.  1  Scotch  App.  145. 

(4)  2  Macq.  H.L.  Gas.  103. 
(6)  6  H.L.  Cas.  72. 
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by  Lord  Cranworth  in  The  Western  Bank 
of  Scotland  v.  Addle  (3),  p.  ICG,  but  it  is 
difficnlt  to  suppose  that  in  both  cases  he 
is  reported  correctly. 

[Hannen,  J. — I  see  that  in  the  latter 
case  he  is  reported  as  saying,  "  A  person 
defrauded  by  the  directors,  if  the  subse- 
quent acts  and  dealings  of  the  parties 
have  been  such  as  to  leave  him  no  remedy 
but  an  action  for  the  fraud,  must  seek  his 
remedy  against  the  directors  personally.'*] 

It  is  difficult  to  see  how  in  the  present 
case  the  banking  compsmy  can  be  relieved 
from  liability.  It  will  also  be  contended 
that  the  bank  is  not  liable,  because  by 
Lord  Tenterden's  Act,  9  Gieo.  4.  c.  14. 
8.  6,  no  action  can  be  brought  unless  the 
representation  "  be  made  in  writing,  signed 
by  the  party  to  be  charged  therewith,'*  and 
because  the  letter,  which  is  the  founda- 
tion of  the  present  action,  is  only  signed 
by  the  defendant  Groddard.  No  decision 
has  been  given  upon  that  particular  sec- 
tion, but  reliance  will  be  placed  upon 
Hyde  v.  Johnson  (6),  which  was  decided 
upon  the  1st  section  of  the  same  Act,  in 
which  the  words  are  "  signed  by  the  party 
chargeable  thereby."  It  was  there  held 
that  a  letter  signed  by  the  defendant's 
wife,  at  his  request,  was  not  sufficient  to 
bar  the  Statute  of  Limitations,  inasmuch 
as  it  was  not  signed  by  the  "  party  charge- 
able." But  it  is  doubtful  whether  the 
reasoning  in  that  judgment  would  apply 
to  a  case  under  the  6th  section.  Since 
the  decision  in  Hyde  v.  Johnson  (6),  the 
Legislature  has  interfered,  and  by  the 
Mercantile  Law  Amendment  Act,  1856 
(19  &  20  Vict.  c.  97),  s.  13,  has,  with  re- 
ferenoe  to  the  above-mentioned  1st  sec- 
tion, provided  that  "  an  acknowledgment 
or  promise,  made  or  contained  by  or  in  a 
writing,  signed  by  an  agent  of  the  party 
chargeable  thereby,  duly  authorisoi  to 
make  such  acknowledgment  or  promise, 
shall  havo  the  same  effect  as  if  such 
writing  had  been  signed  by  such  party 
himself."  But  the  Legislature  did  not  alter 
the  effect  of  the  provision  in  the  6th  sec- 
tion, and  it  is  submitted  that  the  maxim  qui 
facit  per  aliumfacit  per  se  applies,  so  that 
the  banking  compsmy  must  be  taken  to 
have  made  the  representation  by  its  agent 
Ooddard.     But^  farther,   it  is  doubtful 

(6)  2  Bing.  N.C.  776 ;  s.  c  5  Law  J.  Rep.  (x.s). 
Ci».  291. 


how  the  construction  adopted  by  the 
Court  in  Hyde  v.  Johnson  (G)  can  apply 
to  a  case  where  the  signature  by  the 
party  himself  is  an  impossibility.  This 
company,  which  is-  a  quasi  corporation, 
cannot  itself  sign  the  representation, 
and  the  signature  of  such  a  company  by 
its  manager  is  within  the  words  of  the 
6th  section.  Some  light  is  thrown  upon 
the  matter  by  Kingsford  v.  The  Great 
Western  Railway  Company  (7),  which 
was  decided  upon  the  50th  section  of  the 
Common  Law  Procedure  Act,  1854.  That 
section  provides  for  an  order  for  the  dis- 
covery of  documents  upon  the  application 
of  either  party  to  any  cause  or  other 
civil  proceeding  in  any  of  the  Superior 
Courts  "  upon  an  affidavit  by  such  party,** 
<Sbc.  It  was  held  in  the  last  mentioned 
case  that  the  affidavit  might  be  made  by 
the  attorney  of  the  defendants,  as  they 
would  otherwise  be  deprived  of  the  benefit 
of  the  section.  So  here  the  bank  can 
only  act  through  its  agents,  and  Goddard 
was  the  ordinary  signing  instrument  of  ^e 
bank  for  the  purpose  of  writing  such 
letters.  The  letter  of  inquiry  was  ad- 
dressed to  the  manager,  and  Gk>ddard 
signs  as  "manager,"  the  agent  of  the 
bank,  and  commences  his  letter  "  G^entle- 
men."  So  a  Judge  at  Chambers  signs  by 
the  hand  of  his  clerk.  Next,  it  will  be 
said  that  the  signature,  if  that  of  Ooddard, 
is  not  that  of  the  bank,  and  vice  versa; 
that  it  cannot  be  the  signature  of  both. 
This  point  was  not  taken  at  the  trial,  but 
the  answer  is,  that  both  Gx>ddard  and  the 
bank  are  tort  feasors.  An  action  upon 
the  case  for  a  deceipt  shall  be  brought 
against  all  the  parties  to  the  deceipt. 
See  Oom,  Dig,  tit.  "Action,"  upon  the 
case  for  a  deceipt  (B).  So  this  case  is 
like  an  action  for  a  wrongfrd  distress 
which  may  be  brought  against  both  the 
landlord  and  the  agent  who  distrains. 
(Joddard  cannot  relieve  himself  fit)m 
liability  by  saying  that  he  acted  as  agent 
for  the  banking  company. 

H,  James,  Uisdon  Bennett,  and  Jeune 
(on  June  8)  supported  the  rule  obtained 
by  the  defendant  Goddard. — (They  first 
argued  that  the  verdict  was  against  the 
weight  of  evidence.)  It  is  a  grave 
question    whether    the    letter    of    GK)d- 

(7)  16  Com.  B.  Rep.  N.S.  761 ;  s.  c.  83  Law  J 
Kep.  (N.S.)  C.P.  807. 


Digitized  by 


Google 


Vol.  42/] 


HILAET  TERM,  1873. 


115 


dard,  being  an  answer  to  an  inquiry 
made  in  confidence  as  to  the  position  of 
Sir  William  Russell,  is  ground  for  an 
action  by  the  plaintiff  at  all,  there  not 
being  any  finding  by  the  jury  that 
Goddard  knew  that  the  representation 
in  ^e  letter  would  be  acted  upon.  The 
mere  fact  of  a  misrepresentation  without 
an  intention  that  the  representation  should 
be  acted  upon  would  not  render  him  liable. 
Goddard  knew  nothing  of  the  plaintiff; 
how,  then,  can  the  plaintiff  be  allowed  to 
say  to  Goddard,  "  You  represented  to  me 
certain  matters,  and  intended  that  I 
should  act  upon  that  representation  ?  '* 
The  fact  that  bankers  are  in  the  habit  of 
making  enquiries  of  this  kind  of  one 
another  is  not  enough  to  shew  that 
Gtxldard  intended  that  the  plaintiff  should 
act  upon  his  answer  to  such  an  enquiry. 
The  most  that  can  be  said  is,  that  he 
knew  that  it  might  be  acted  upon 
by  some  one,  not  that  it  would  be  so. 
The  plaintiff  must  admit  that  there  must 
be  something  in  the  nature  of  privity. 
There  was  nothing  to  shew  Goddard  that 
a  customer  of  the  Sheffield  and  Hallam- 
shire  Bank  would  act  upon  the  represent- 
ation. The  plaintiff  never  authorised  an 
enquiry  as  to  Sir  W.  Russell's  responsibi- 
lity to  the  extent  of  50,0002.  In  Bedford 
V.  Bagshaw  (8),  Pollock,  C.B.,  said,  "  I 
am  not  prepared  to  lay  down,  as  a  general 
rule,  that  if  a  person  makes  a  false  repre- 
sentation, everyone  to  whom  it  is  repeated 
and  who  acts  upon  it,  may  sue  him.  .  .  . 
Generally,  if  a  false  and  fraudulent  state- 
ment is  made  with  a  view  to  deceive  the 
party  who  is  injured  by  it,  that  affords  a 
ground  of  action.  But  I  think  that  there 
must  always  be  this  evidence  against  the 
party  to  be  charged,  viz.,  that  the  plaintiff 
was  one  of  the  persons  to  whom  he  con- 
templated that  the  representation  should 
be  made,  or  a  person  whom  the  defendant 
ought  to  have  been  aware  that  he  was  in- 
juring, or  might  injure."  Again,  in  Barry 
V.  CrosJcey  (9),  Wood,  V.C.,  said,  "Every 
man  must  be  beld  responsible  for  the  con- 
sequences of  a  &ls6  representation  made 
by  him  to  another,  upon  which  a  third 
person  acts,  and  so  acting  is  injured  or 

(8)  4  HurL  &  N.  633;  b.  c.  29  Law  J.  Rep. 
(k.8.)  Exch.  69. 

(9)  2  Jo.  &  H.  130 ;  0.  0.  81  Law  J.  Bep.  (k.s.) 
Chanc  121. 


damnified — provided  it  appear  that  such 
false  representation  was  made  with  the 
intent  that  it  should  be  acted  upon  by 
such  third  person  in  the  manner  that 
occasions  the  injury  or  loss."  In  Langridge 
V.  Levy  (10),  the  defendant  represented 
to  the  father  of  the  plaintiff  that  a  gun 
was  made  by  Nock,  and  was  a  good  gun  ; 
it  was  held  that  the  plaintiff,  who  was  in- 
jured by  the  bursting  of  the  gun,  which 
the  father  had  bought  under  a  belief  that 
the  representation  was  true,  could  main- 
tain an  action  against  the  defendant,  but 
if  a  friend  of  iSe  plaintiff's  £5ather  had 
been  thus  injured  he  could  not  have 
brought  an  action.  This  case  shews  that 
Goddard  is  not  liable,  unless  he  wrote  the 
letter  with  the  deliberate  intention  that 
the  representation  should  be  communi- 
cated to  a  third  party,  and  acted  on  by 
him.  See  also  PiUnore  v.  Hood  (11), 
Ward  V.  Weeks  (12),  and  Blakemore  v. 
The  Bristol  and  Exeter  Railwanj  Company 
(13).  The  cases  upon  this  subject  are 
collected  in  the  notes  to  Pasley  v.  Free* 
man  (14).  Next,  it  is  submitted  that  if 
the  Court  should  be  of  opinion  that  the 
banking  company  is  liable  in  this  action, 
it  will  follow  that  the  defendant  Goddard 
will  not  be  liable,  because,  if  the  banking 
company  is  liable,  it  can  only  be  as  being 
boupd  by  the  signature  of  Goddard,  which 
becomes  the  signature  of  the  banking 
company.  Goddard  cannot  be  taken  to 
have  signed  in  two  capacities,  both  as  the 
banking  company  and  as  himself. 

Sir  John  Ka/rslake^  Sir  Oeorge  Honyman 
and  Anstie,  supported  the  rule,  which  had 
been  obtained  on  behalf  of  the  Banking 
Company.  —  The  first  question  is,  has 
there  been  any  misrepresentation  by  the 
banking  company  or  by  any  one  by  whom 
the  company  are  bound  ?  The  "  opinion" 
of  the  manager  is  asked  for  in  the  letter 
of  the  8th  of  November,  not  the  opinion 
of  the  bank.  Then  comes  the  letter  of 
the  9th,  in  which  Goddard  writes  in  his 
own  character,  and  using  the  first  person, 
and  gives  his  own  opinion.     His  opinion 

(10)  2  'Mee.  &  W.  619;  b.  c.  6  Law  J.  Rep. 
(if .8.)  Exch.  137. 

(11)  6  Bing.  N.O.  97;  s.  c  8  Law  J.  Bep. 
(N.8.)  CJ».  11.        . 

(12)  7  Bing.  N.C.  211. 

(13)  8E.&B.  1,036;  b.  c.  27  Law  J.  Rep.  (n.s.) 
Q.B.  167. 

(14)  2  Smith's  Leading  CaseB,  68. 
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of  the  position  and  respectability  of  Sir 
William  Russell  might  be  very  different 
from  that  of  the  directors  of  the  bank, 
each  of  whom  might  have  answered  the 
qaestion  differently.  Next,  is  the  bank 
to  be  held  liable  for  the  fraud  of  every 
one  of  the  managers  of  the  4)ranches  ? 
They  have  no  authority  to  bind  the  com- 
pany. There  is  a  permission  or  delegate^ 
authority  to  give  an  answer  to  an  enquiry 
made  by  another  bank,  but  not  to  make  a 
false  Representation ;  nor  was  any  repre- 
seniiation  made  in  the  course  of  business 
from  which  the  bank  would  derive  a  pro- 
fit. See  The  New  Bruimmck  cmd  Canada 
Railway  a/iid  Land  Company  v.  Coneybeare 
(15),  in  which  The  National  Excha^e  Bank 
of  Glasgow  v.  Drew  (4),  and  Banger  v.  The 
Great  Western  Railway  Company  (6)  were 
considered.  Ferguson  v.  Wilson  (16) 
shews  what  is  the  position  of  directors  of 
a  company  and  their  secretary  as  to  con- 
tracts made  with  the  company,  and  the 
£EU3t  of  defendants  being  a  company 
formed  under  7  Qeo.  4.  c.  46  makes  no 
difference ;  the  co-partnership  is  to  all 
intents  and  purposes  an  incorporated 
company.  In  BodgsovCs  case  (17)  it  was 
held  that  directors  who  fraudulently  in- 
duced a  person  to  become  a  purchaser  of 
shares  in  a  company  may  be  personally 
liable  to  him,  but  that  they  cannot  be 
considered  as  the  agents  of  the  body  of 
shareholders  to  commit  a  fraud  of  this 
kind.  If  this  be  a  delegated  authority,  it 
is  only  an  authority  to  make  a  true  state- 
ment and  not  a  false  one;  the  bank 
therefore  cannot  be  made  liable  in  respect 
of  a  fraudulent  statement.  Ba/rwicic  v. 
The  English  Joint  Stock  Bank  (2)  did  not 
decide  that  the  fraud  by  an  agent  could 
be  the  foundation  for  an  action  against  a 
corporation.  It  is  distinguishable  from 
the  present  case  on  the  ground  that  a 
benefit  had  been  obtained  by  the  act  of 
the  agent.  Subsequently  the  action  wae 
brought  to  recover  back  money  which 
had  been  fraudulently  obtained.  The 
Western  Bank  of  Scotland  v.  Addie  (3) 
shews  that  there  is  a  great  distinction 
between  setting  aside  a  contract  or  re- 
covering back  money  obtained  by  fraud  of 

(15)  9  H.L.  Cas.  711 ;  8.  c.  31  Law  J.  Bep. 
(m.8.)  Chanc  297. 

(16)  Law  Hep.  17  Chanc.  App.  77,  90. 

(17)  8  De  Gez  &  &  85. 


an  agent,  and  bringing  an  action  against 
the  principal  for  that  fraud.  In  UdeU  v. 
Atherton  (18)  there  was  no  count  for 
money  had  and  received.  It  was  held 
(see  per  Bramwell,  B.)  that  moral  fraud 
must  be  shewn  to  support  the  action,  and 
therefore  as  the  principal  never  knew  of 
the  fraud  of  the  agent,  or  ratified  it,  he 
could  not  be  liable  in  that  form  of  action. 
Suppose  A  authorised  his  coachman  to 
give  to  B  a  character  of  A's  groom  C. 
K  the  coachman  gave  a  false  character, 
A  could  not  be  liable. 

Next  as  to  Lord  Tenterden's  Act. 
The  signature  is  that  of  Goddard,  and 
is  not  professedly  the  signature  of  the 
whole  co-partnership.  The  Mercantile 
Law  Amendment  Act  does  not  extend 
the  signature  of  an  agent  to  the  pro- 
visions of  section  6,  and  this  clearly 
shews  that  the  signature  by  an  agent 
is  not  sufficient.  Hyde  v.  Johnson  (6) 
was  simply  a  confirmation  of  Whippy 
V.  Hillary  (19),  and  the  decision  was 
afterwards  followed  by  the  provision  in 
the  Mercantile  Law  Amendment  Act.  By 
the  BiUs  of  Lading  Act  (18  &  19  Vict, 
c.  Ill),  s.  3,  every  bill  of  lading  in  the 
hands  of  a  consignee  or  indorsee  for  valu- 
able consideration,  representing  goods, 
&c.,  shall  be  conclusive  evidence  of  such 
shipment  as  against  the  master  or  other 
person  signing  the  same.  In  Jessel  v. 
Baih  (20)  the  judgment  of  Bramwell,  B., 
shews  that  the  signature  of  one  owner 
would  not  bind  the  other  owners.  See 
also  Richardson  v.  Younge  (21)  upon  the 
Statute  of  Limitations,  3  &  4  Will.  4.  c. 
27.  s.  28,  D*Arcy  v.  The  Tamar  Kit  Hill 
and  CalUngton  Railway  Company  (22), 
Raphael  v.  Goodman  (23),  Kapp  v.  La- 
tham (24),  and  Taylor  v.  Ashton  (25). 
Cur.  adn),  vult. 

(18)  7  Hurl.  &  N.  172;  s.c  80  Law  J.  Rep. 
(n.8.)  Exch.  837. 

(19)  8  B.  &  Ad.  899 ;  s.  c.  4  Law  J.  Rep. 
(n.s.)K.B.  178. 

(20)  36  Law  J.  Rep.  (n.8.)  Exch.  149 ;  b.  c.  Law 
Rep.  2  Bxch.  267. 

(21)  39  Law  J.  Rep.  (n.8.)  Chanc.  476. 

(22)  36  Law  J.  Rep.  (h.s.)  Exch.  37  ;  «.  c  Law 
Rep.  2  Exch.  158. 

(23)  8  Ad.  &  E.  666 ;   e.  c.  7  Law  J.  Rep. 
(m.8.)  aB.  220. 

(24)  3  B.  &  Ad.  795. 

(25)_11  Mee.  &  W.  401 ;  8.c.  12  Law  J.  Rep. 
(n.8.)  Exch.  863. 
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The  jadgment  of  the  Court  (26)  was 
(on  Feb.  17)  delivered  by 

QUAIN,  J. — This  is  an  action  brought 
by  the  plaintiff  against  the  defendant, 
Winterbotham,  as  the  public  officer  of 
the  Gloucestershire  Banking  Company, 
and  against  the  defendant  Goddard,  who 
was  the  manner  for  the  company  at  the 
Branch  Bank  at  Cheltenham,  for  a  false 
representation. 

The  declaration  charged  the  defendants 
with  making  a  joint  false  representation 
with  respect  to  the  credit  and  solvency  of 
one  Sir  W.  Russell,  whereby  the  plaintiff 
was  induced  to  sell  to  Russell  certain 
goods  for  which  the  plaintiff  has  not  been 
paid  in  consequence  of  RusselFs  insol- 
vency. 

The  defendants  severed  in  their  plead- 
ings, and  some  grounds  of  defence  were 
set  up  on  the  part  of  the  bank,  which 
were  not  applicable  to  the  other  defen- 
-  dant. 

The  facts  were  these.  [The  learned 
Judge  stated  them  as  they  are  above  set 
out.]  f 

Both  defendants  moved  to  set  aside  the 
verdict,  on  the  ground  that  it  was  against 
the  weight  of  evidence,  but  after  consi- 
dering the  oral  evidence  adduced  at  the 
trial,  and  reading  all  the  correspondence 
which  passed  between  Sir  W.  Russell  and 
the  defendants  respectively,  we  are  not 
disposed  to  disturb  the  verdict  on  any  of 
the  questions  of  fact  left  to  the  jury.  But 
several  questions  of  law  were  raised  on 
behalf  of  the  defendants,  and  were  argued 
before  us,  which  it  now  becomes  necessary 
to  dispose  of. 

It  was  first  objected,  on  the  part  of  the 
banking  company,  that  the  action  being 
founded  on  a  representation  which,  under 
the  9  Geo.  4.  c.  14.  s.  6,  must  be  made  in 
writing  And  signed  "  by  the  party  to  be 
charged  therewith,'*  the  signature  of 
Goddard,  who,  it  was  contended,  was  at 
best  only  an  agent  of  the  company,  would 
not  suffice  to  charge  the  company.  For 
this  contention,  the  case  of  ^ycZe  v,  John* 
son  (6)  was  chiefly  relied  on.  That  was 
a  case  decided  on  the  first  section  of  the 
same  Act^  which  enacts  that  no  promise 
or  acknowledgement  shall  suffice  to  take 
a  debt  out  of  the  Statute  of  Limitations, 

(26)  Cockbum,  C.J.«  and  Quain,  J. 


unless  it  is  contained  in  some  writing 
"  signed  to  the  party  chargeable  thereby," 
and  it  was  held,  under  that  enactment,  that 
the  signature  of  an  agent  wenld  not  suf- 
fice, although  in  that  case  the  agent  was 
duly  authorised  to  sign  the  acknowledge- 
ment, and  it  appeared  that  the  defendant 
could  not  write.  In  the  judgment  of 
the  Court,  the  Chief  Justice  refers  to 
the  various  sections  of  the  9  G«o.  4, 
and  to  the  sections  of  the  Statute  of 
Frauds  as  m  pari  materia ;  and  the  con- 
clusion at  which  the  Court  arrives  is 
that,  whenever  the  legislature  intended 
that  the  party  to  be  charged  should  be 
bound  by  the  signature  of  his  agent, 
there  was  an  express  enactment  to  that 
effect,  and  that,  in  other  cases,  the  signa- 
ture must  be  the  signature  of  the  actual 
party  to  be  charged.  This  case  was  con- 
firmed by  the  same  Court  in  Olark  v. 
Alexander  (27),  and  in  another  case  of 
Toms  V.  Cuming  (28),  where  an  Act  of 
Parliament  required  that  "every  notice 
of  objection  shall  be  signed  by  the  person 
objecting,*'  the  law  as  laid  down  in  Hyde 
V.  Johnson  (6)  was  again  acted  on, 
and  it  was  held  that  the  signature  by  the 
agent  of  the  "  person  objecting  **  was  not 
sufficient.  Since  these  cases  were  decided 
the  legislature  has  enacted  by  the  13th 
section  of  the  Mercantile  Law  Amend- 
ment Aot,  1856  (19  &  20  Vict.  c.  97), 
that  the  signature  of  a  duly  authorised 
agent  shall  be  sufficient  under  the  1st 
section  of  9  Geo.  4.  c.  14 ;  but  it  still  left 
the  law  as  expounded  in  Hyde  v.  Johnson 
(6)  applicable  to  the  6th  section  of  the 
Act. 

We  consider  ourselves  bound  by  these 
decisions  to  hold,  there  being  no  substan- 
tial difference  between  the  language  as  to 
the  signature  used  in  sections  1  and  6, 
that,  in  an  ordinary  case  of  principal  and 
agent,  a  written  representation  within 
section  6  of  9  G«o.  4.  c.  14,  signed  by  the 
agent  alone,  would  not  be  binding  on  the 
principal,  although  such  signature  was 
duly  authorised  by  him. 

But  it  is  contended,  on  the  part  of  the 
plaintiff,  that  this  law  is  not  applicable  to 
the  present  case,  on  the  ground  that  the 

(27)  8  Sc.  N.K.  147;  b.  c.  13  Law  J.  Rep. 
^N  s  ^  C.P  133 

(28)  8  Sc  N.R.  910;  s.  c  14  Law  J.  Rep. 
(if.s.)  CkP.  67. 
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banking  company,  "  the  party  to  be 
charged  "  can  sign  in  no  other  way  than 
by  its  agent  or  manager,  and  therefore 
that  either  the  signature  of  Goddard  is 
in  fact  and  law  the  signature  of  the 
banking  company,  within  the  6th  section 
of  9  Goo.  4.  c.  14,  or  that  where  the  prin- 
cipal is  a  body  that  cannot  sign  in  any 
other  way  than  by  agent,  the  signature  of 
the  agent  (being  the  only  signature  pos- 
sible) is  sufficient. 

-In  order  to  decide  this  question,  it  be- 
comes necessary  to  investigate  the  consti- 
tution of  this  banking  company.  It  ap- 
pears that  the  Gloucestershire  Banking 
Company  is  a  co-partnership  formed  under 
7  Geo.  4.  c.  46,  for  the  purpose  of  car- 
rying on  the  business  of  bankers  at  places 
more  than  sixty-five  miles  from  London. 
The  company  is  not  a  corporation,  and 
has  therefore  no  common  seal.  It  is  a 
co-partnership,  created  by  deed  or  articles 
of  co-partnership,  for  a  particular  pur- 
poses, with  certain  statutable  privileges. 
It  can  sue  and  be  sued  only  in  the  name 
of  one  of  its  public  officers,  and  in  all 
litigious  business  the  company  is  repre- 
sented by  one  of  its  public  officers,  who 
must  be  a  member  of  the  company,  and 
individual  members  of  the  company  can- 
not be  sued  in  respect  of  transactions 
with  the  company,  till  a  judgment  or  de- 
cree has  been  first  obtained  against  the 
company  through  one  of  its  public  officers. 
In  Powles  V.  Page  (2D)  a  company  esta- 
blished under  this  Act  was  considered 
a  quasi  corporate  body  so  as  not  to  be 
afiected  by  what  may  have  been  known 
to  any  individual  member. 

The  Act  contains  no  provision  as  to 
the  manner  in  which  the  company  shall 
make  or  sign  deeds,  contracts  or  docu- 
ments of  any  other  description.  It  con- 
fers no  authority  on  the  public  officers  to 
bind  the  company,  but  makes  him  the 
representative  of  the  bank  only  for  liti- 
gious purposes,  and  although  he  must  be 
a  member  of  the  company  he  may  have 
nothing  to  do  with  the  management  of  its 
afiairs.  On  the  other  hand,  it  is  obvious 
that,  ^m  the  nature  of  its  constitution 
as  a  fluctuating  and  numerous  body,  the 
company  cannot  affix   its   signature  to 

(29)  3  Com.  B.  Rep.  16;  8.  c.  16  Law  J.  Hep. 
(K.8.)  C.P.  217. 


documents  otherwise  than  by  the  hand  of 
some  individual  or  individuals,  who  by 
the  articles  of  co-partnership  are  ap- 
pointed to  represent  the  general  body  in 
such  matters. 

Now,  in  the  present  case,  the  deed  of 
co-partnership  has  not  been  produced, 
and  all  that  we  have  to  inform  or  guide 
us  as  to  the  mode  in  which  the  company 
sign  a  contract  or  written  representation, 
like  the  present  letter,  is  the  finding  of 
the  jury  founded  on  the  evidence  as  to  the 
practice  of  Joint  Stock  Banking  Com- 
panies given  on  the  trial,  that  it  was 
within  the  authority  of  Goddard,  as 
manager  of  a  Joint  Stock  Banking  Com- 
pany, to  answer  enquiries  made  by  another 
joint  stock  company  respecting  the  re- 
sponsibility of  a  particular  person,  and 
consequently  that,  for  the  present  purpose, 
the  signature  of  Goddard  to  the  letter  of 
the  9th  of  November  must  be  taken  to 
have  been  that  of  the  company  itself. 
And  as  the  deed  of  co-partnership  was 
not  produced,  we  may  fairly  infer  that^  if 
produced,  it  would  have  Confirmed  the 
finding  of  the  jury.  No  other  mode  of 
signing  by  the  baiik  has  been  proved 
before  us. 

Under  these  circumstances,  we  are  of 
opinion  that  the  signature  of  Goddard  in 
this  case,  signing  as  he  does  as  manager 
for  the  banking  company,  is  in  fact  the 
signature,  not  merely  of  an  agent,  but  of 
the  banking  company  itself,  and  therefore 
the  signature  of  the  "party  to  be  charged" 
within  the  6th  section  of  9  Geo.  4.  c.  14. 
We  may  add  that  this  question  cannot 
now  arise  with  respect  to  banking  co- 
partnerships, or  other  joint  stock  com- 
panics  formed  under  the  Joint  Stock 
Companies  Act,  1862,  so  faf  at  least  as 
the  signing  of  contracts  is  concerned,  for 
the  37th  section  of  30  &  31  Vict.  c.  131 
enacts  that  *  *  any  contract  which  if  made  be- 
tween private  parties  would  be  by  law  re- 
quired to  be  in  writing  and  signed  by  the 
parties  to  be  charged  therewith,  may  be 
made  on  behalf  of  the  company  in  writing 
signed  by  any  person  acting  under  the 
express  or  implied  authority  of  the  com- 
pany." 

It  was  further  objected  on  behalf  of 
the  banking  company  that  the  represen- 
tation was  not  the  representation  of  the 
bank,  but  of  Ck)ddard  persondly.    We 
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think  there  is  no  foundation  for  this  ob- 
jection. The  enquiry  was  made  by  the 
Sheffield  Bank,  and  is  signed  by  its  sub- 
manager,  and  is  addressed  to  the  manager 
of  the  Gloucestershire  Banking  Company, 
and  the  reply  is  signed  by  Goddard  as 
manager  of  that  baiik.  We  think  it  clear, 
therefore,  that  the  communications  were 
in  fact  and  were  intended  to  be  communi- 
tions  between  the  banks  respectively. 
,  The  next  point  relied  on,  on  behalf  of 
both  defendants,  was,  that  the  representa- 
tion on  which  the  action  is  founded  was 
made  not  to  the  plaintiff  but  to  the  Shef- 
field and  Hallamshire  Bank,  and  that  the 
pkdntiff  therefore  cannot  sue  Upon  it,  and 
that,  at  all  events,  the  plaintiff  never  au- 
thorised any  inquiry  as  to  which  Sir  W. 
Russell  was  responsible  to  the  extent  of 
50,000Z. 

We  think  the  facts  as  proved,  and  as 
tbey  must  be  considered  to  have  been 
found  by  the  jury,  dispose  of  this  objec- 
tion. The  plaintiff  was  a  customer  of  the 
Sheffield  Bank,  and  it  was  clearly  estab- 
lished by  the  evidence  that  it  was  he  who 
put  the  Sheffield  Bank  in  motion  to  make 
the  enquiry,  and  that  the  enquiry  was  in 
&ct  made  on  his  behalf  and  for  his  benefit. 
It  is  true  that  he  was  proposing  to  trust 
Sir  W.  Russell  only  to  the  extent  of  be- 
tween 2,000Z.  and  3,000Z.,  and  that  it 
would  have  been  sufficient  for  his  pur- 
pose if  the  bank  had  enquired  in  respect 
of  the  responsibility  of  Sir  W.  Russell  to 
that  extent.  But  the  plaintiff  did  not 
prescribe  to  his  bankers  how  or  in  what 
manner  they  were  to  make  the  enquiry. 
He  did  not  say  to  them,  "  Enquire  if  Sir 
W.  Russell  is  responsible  to  the  extent  of 
2,000/.  or  3,000Z.,"  but  he  went  to  his 
bankers  in  the  usual  manner,  and  asked 
them  to  enquire  generally  as  to  the  re- 
sponsibility and  steading  of  Sir  W.  Rus- 
sell, and  they  made  the  enquiry  in  the 
form  of  the  letter  of  November  8,  asking 
if  he  was  responsible  to  the  extent  of 
60,000Z.  On  these  facts,  we  think  that 
the  enquiry  was  made  on  behalf  of  the 
plaintiff,  and  that  it  is  of  no  consequence 
that  the  Sheffield  Bank,  without  any  ex- 
press order  from  the  plaintiff,  put  the 
enquiry  in  the  form  of  asking  if  Sir  W. 
Russell  was  a  responsible  person  for 
50,00OZ. ;  nor  are  the  defendants  at  all 
prejudiced  by  the  form  of  the  enquiry, 


for,  of  course,  if  Sir  W.  Russell  was  re- 
presented to  be  a  responsible  person  for 
50,000Z.,  the  plaintiff  was  entitled  to  infer 
that  his  credit  must  be  good  to  the  extent 
of2,000/.or3,000Z.  It  was  further  proved 
in  evidence,  that  the  usual  way  for  cus- 
tomers of  a  bank  to  make  enquiries  of  this 
description  is  through  the  bankers,  because 
bankers  uniformly  refuse  to  answer  enqui- 
ries made  by  private  individuals,  strangers 
to  the  bank  from  which  the  information 
is  sought,  and  only  answer  those  made 
by  other  bankers,  while  it  is  notorious 
amongst  bankers  that  such  enquiries  are 
constantly  made  on  behalf  of  customers. 
We  think,  therefore,  that  it  must  be  in- 
tended that  the  answers  to  such  enquiries 
would  be  sent,  not  merely  for  the  use  or 
benefit  of  the  bank  making  the  enquiry, 
but  for  the  use'  and  benefit  of  the  cus- 
tomers on  whose  behalf  the  enquiry  is 
made,  and  we  think  it  must  be  taken  in 
this  case  that  the  jury  have  so  found. 

These  facts,  we  think,  bring  the  present 
case  within  the  law  as  laid  down  in  Lang- 
ridge  v.  Levi  (10),  as  it  must  be  considered 
that  it  was  within  the  contemplation  of 
the  defendants  when  this  representation 
was  made,  that  it  would  or  might  be  com- 
municated to  the  ctlstomer  of  the  bank 
on  whose  behalf  the  information  was 
sought;  and  where  that  is  so,  and  the 
person  to  whom  the  false  representation  is 
thus  communicated  acts  on  it,  and  suffers 
damage  thereby;  he  is  entitled  to  main- 
tain an  action  for  such  damf^  in  the 
same  manner  as  if  the  representation  had 
been  made  directly  to  himself. 

It  is  now  well  established  that,  in  order 
to  enable  a  person  injured  by  a  false  re- 
presentation to  sue  for  damages,  it  is  not 
necessary  that  the  representation  should 
be  made  to  the  plaintiff  directly;  it  is 
sufficient  if  the  representation  is  made  to 
a  third  person  to  be  communicated  to  the 
plaintiff,  or  to  be  communicated  to  a  class 
of  persons  of  whom  the  plaintiff  is  one, 
or  even  if  it  is  made  to  the  public  gene- 
rally with  a  view  to  its  being  actea  on, 
and  the  plaintiff,  as  one  of  the  public,  acts 
on  it  and  suffers  damage  thereby.  We 
think  that  the  law  on  this  subject  is  cor- 
rectly stated  by  Polloek,  C.B.,  in  Bedford 
V.  Bagshaw  (30)  :  "  Generally  a  false  and 

(30)  29  Law  J,  B«p.  (k.s.)  Exch.  65, 
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fraudulent  statement  must  be  made  with 
a  view  to  deceive  the  party  who  makes 
the  complaint,  or,  at  all  events,  to  deceive 
the  class  to  whom  he  may  be  supposed  to 
belong,  although  he  may  not  be  indivi- 
dually and  particularly  intended.  There 
must  always  be  evidence  that  the  person 
charged  with  the  false  statement,  and  the 
fraudulent  conduct  had  in  his  contempla- 
tion the  individual  making  the  complaint, 
or,  at  all  events,  that  the  individual 
making  the  complaint  must  have  been  one 
of  those  whom  he  ought  to  have  been 
aware  he  was  injuring  or  might  injui-e  by 
what  he  was  doing." 

In  the  present  case  it  has  been  proved 
to  be  the  usage  amongst  bankers  to  make 
enquiries  of  this  kind  on  behalf  of  their 
customers,  and  we  think,  therefore,  that 
when  Goddard  v^rrote  the  letter  of  the  9th 
of  November,  he  must  necessarily  be  con- 
sidered to  have  known  and  contemplated 
that  it  would  or  might  be  communicated 
to  the  customer  of  the  Sheffield  Bank  (if 
any)  on  whose  behalf  the  information  was 
sought ;  and  we  are  therefore  of  opinion 
that,  under  these  circumstances,  the  cus- 
tomer (though  not  individually  known  to 
Goddard),  the  representation  having  been 
communicated  to  and  acted  upon  by  him, 
and  he  having  been  injured  thereby,  may 
sue  upon  it. 

It  must,  however,  be  understood  that 
our  judgment  is  confined  to  the  case  be- 
fore us,  viz.,  the  case  of  the  customer  at 
whose  request  the  enquiry  was  actually 
made,  and  that  it  is  not  intended  to  apply 
to  any  other  customer  to  whom  the  bank 
may  nave  subsequently  communicated  the 
contents  of  the  letter.  For  these  reasons 
we  think  that  the  plaintiff  is  entitled  to 
maintain  an  action  on  this  representation. 

Lastly,  it  is  contended  on  behalf  of  the 
defendants,  that  the  signature  of  Gk)ddard 
to  the  letter  of  the  9th  of  November,  is 
not  sufficient  to  enable  the  plaintiff  to 
bring  an  action  against  both  defendants, 
as  on  a  joint  false  representation,  for  that 
it  either  binds  Goddard  personally,  and 
not  the  bank  jointly  with  him,  or  that  it 
binds  the  bank  only,  and  then  Goddard  is 
not  liable  jointly  with  the  bank ;  and  it 
was  further  objected  on  the  part  of  the 
bank,  that  the  company,  as  a  principal, 
was  not  liable  for  the  fraud  of  its  agent, 
Ck>ddard,  unless  it  authorised  the  com- 


mission of  the  fraud  or  ratified  it.  As 
to  this  last  point,  assuming  the  case 
to  be  one  in  w|iich  a  principal  is  sought 
to  be  made  liable  for  the  frapid  of  his 
agent,  we  consider  that  the  case  of  J5ar- 
wich  V.  The  English  Joint  Stock  Bank  (2) 
is  conclusive  to  shew  that  the  banking 
company  is  liable  for  the  fraudulent  re- 
presentation of  its  manager  made  in  the 
course  of*  conducting  the  business  of  the 
company. 

As  Vegards  the  objection  that  the  de- 
fendants cannot  be  sued  together  as  for  a 
joint  representation,  it  must  be  remem- 
bered  that  this  is  an  action  of  tort,  and, 
in  such  actions  all  persons  liable  for  the 
commission  of  the  tort,  whether  principals, 
agents  or  servants,  are  liable  to  be  sued 
jointly.  In  CuUen  v.  Thotnpson's  Trustees 
Mud  others  (31)  Lord  Westbury  says,  "All 
persons  directly  concerned  in  the  commis- 
sion of  a  fraud  are  to  be  treated  as  prin-  ' 
cipals ;  no  party  can  beT  permitted  to  ex- 
cuse himself  on  the  ground  that  he  acted 
as  the  agent,  or  as  the  servant  of  another." 
Besides,  in  the  present  case,  we  hold  that 
the  letter  of  the  9th  of  November  is 
signed  by  the  bank  as  well  as  by  Gt>ddard 
personally,  and  that  as  the  verdict  esta- 
blishes that  the  representation  was  false 
to  the  knowledge  of  Goddard,  his  know- 
ledge is  imputable  to  the  bank,  and  there- 
fore both  are  liable  to  be  sued  jointly. 

For  these  reasons  we  are  of  opinion 
that  both  rules  must  be  discharged,  and 
that  the  plaintiff  is  entitled  to  our  judg- 
ment. 

Judgment  for  the  plaintiff. 


Attorneys — Harper,  Broad  &  Battcock,  for  plain- 
tiff; Waterhouse  &  "Winterbotham,  for  de- 
fendant. 


(31)  4  Macq.  H.L.  43^ 
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1873. 
Jan.  31. 

County  Court — Contempt  of  Inferior 
Courts  not  Committed  in  Face  of  Court — 
Btghi  to  Pundsh  Offender — County  Courts 
Act,  9  $•  10  Vict,  c.  95.  w.  113, 114 

A  County  Court  Judge  has  no  power  to 
commit  any  one  for  contempt  which  has  not 
occurred  in  the  face  of  the  Court, 

By  the  County  Court  Act,  9  '^  10  Vict,  c, 
95.  s,  3,  County  Courts  held  under  the  Act 
are  to  he  Courts  of  Record,  By  section  113, 
the  judge  is  empowered  to  impose  a  fine  not 
&Keeding  bl,  upon,  or  to  imprison  for  a  term 
not  exceeding  seven  days,  any  person  in- 
suiting  the  judge  during  his  attendance  in, 
or  in  going  to  or  returning  from  the  Court, 
or  interrupting  the  proceedings  of  the  Court, 
or  otherwise  mishehxming  in  Court,  At 
the  hearing  of  a  judgment  summons  a 
County  Court  Judge  made  observations  re- 
flecting  upon  the  conduct  of  J,,  an  attorney. 
Hie  summons  was  adjourned,  and  while 
the  case  teas  pending,  J,  published  letters 
in  a  newspaper  accusing  the  Judge  of 
tyranny  and  injustice.  The  Judge  then 
ciied  J,  to  appear  before  him  for  contempt  of 
Court.  A  rule  for  a  prohibition  to  restrain 
the  proceedings  having  been  obtained, — 
Held,  that  the  rule  must  be  m/jde  absolute 
as  there  was  no  auihoriiy  for  the  proposi- 
tion that  the  Judge  of  wn  inferior  Court  hod 
power  to  deal  summarily  with  contempt  not 
committed  in  the  face  of  the  Court,  and 
there  was  no  reason  upon  principle  infa/vour 
of  such  a  power. 

Tor  CocKBUEK,  C.  J.,  and  Mellob,  J. — 
The  fact  that  the  County  Courts  Act,  9  Sf 
10  Vict,  c.  95  (jss,  113, 114),  gives  a  limited 
power  of  summarily  dealing  with  contempt 
ccnnmitted  in  face  of  the  Court,  but  is  silent 
as  to  contempt  committed  out  of  Court,  is  a 
strong,  if  not  conclusive,  argument  against 
the  summary  power  claimed  by  the  County 
Court  Judge, 

Rale  for  a  County  Conrt  Judge  to  shew 
cause  why  a  prohibition  should  not  issue 
to  prevent  him  from  proceeding  in  a 
matter  in  which  he  had  required  one  J.  A. 
Jollifie  to  appear  before  him,  to  be  dealt 
with  according  to  law  for  a  conteinpt  of 
Court,  upon  vhq  ground  that  the  Court 

lixw  Sjmns,  42.— 4.B. 


had  no  jurisdiction  to  hear  and  adjudicate 
upon  the  matter. 

It  appeared  from  the  affidavits  that 
Mr.  Jollifife  was  an  attorney,  and  had 
acted  for  one  W.  Larcombe,  who  was  the 
plaintiff  in  certain  Coimty  Court  proceed- 
ings. Ju4gment  was  given  against  Lar- 
combe, and  a  summons  taken  out  for  him 
to  shew  cause  why  he  should  not  pay  the 
costs  due  from  him  at  the  hearing  of  the 
summons.  The  Judge  made  some  obser- 
vations respecting  Mr.  Jolliffe,  who  ap- 
peared for  Larcombe.  The  summons  was 
adjourned  and  during  the  period  over 
which  it  was  adjourned  Mr.  Jolliffe  pub- 
lished letters  in  answer  to  the  Judge's  ob- 
servations in  4t  newspaper  called  Putman^s 
Weekly  News,  upon  which  summonses  were 
issued  for  him  and  the  editor  to  appear 
before  the  County  Court  Judge  on  a  charge 
of  contempt. 

Manisty  and  Oppenheim  shewed  cause.— 
The  County  Court  Judge  had  a  right  to 
commit  Mr.  Jolliffe  for  contempt.  A 
County  Court  is  by  Act  of  Parliament  a 
Court  of  Record  (1),  and  there  are  ex- 

(1)  By  the  County  Court  Act  (9  &  10  Vict,  c 
96.  s.  3)  County  Courts  held  under  the  Act  are  to 
be  Courts  of  Record. 

By  section  113,  "If  any  person  shall  wilfully 
insult  the  Judge  or  any  juror,  or  any  baili£^  clerk, 
or  ofl&cer  of  the  said  Court,  for  the  time  being, 
during  his  sitting  or  attendance  in  Court  or  in 
going  to  or  returning  from  the  Court,  or  shall  wil- 
fully interrupt  the  proceedings  of  the  Court  or 
otherwise  misbehaye  in  Court,  it  shall  be  lawful 
for  any  bailiff  or  officer  of  the  Court,  with  or  with- 
out the  assistance  of  any  other  person,  by  the 
order  of  the  judge,  to  take  such  offemder  into  cus- 
tody, and  detain  him  until  the  rising  of  the  Court ; 
and  the  judge  shall  be  empowered,  if  he  shall 
think  fit,  by  a  warrant  under  his  hand,  and 
sealed  with  the  seal  of  the  Court,  to  commit  any  such 
offender  to  any  prison  to  which  he  has  any  power 
to  commit  offenders  under  this  Act,  for  any  term 
not  exceeding  seven  days,  or  to  impose  upon  any 
such  offender  a  fine  not  exceeding  6/.  for  every 
such  offence,  and  in  default  of  payment  thereof, 
to  commit  the  offender  to  any  such  prison  as  afore- 
said, for  any  term  not  exceeding  seven  days,  unless 
the  said  fine  bo  sooner  paid.'* 

By  section  114,  "  If  any  officer  or  bailiff  of  any 
Court  holden  under  this  Act  shall  be  assaulted 
while  in  the  execution  of  his  duty,  or  if  any 
rescue  shall  be  made  or  attempted  to  be  made  of 
any  goods  levied  under  process  of  the  Court,  the 
person  so  offending  shall  be  liable  to  a  fine  not 
exceeding  6/.,  to  be  recovered  by  order  of  the 
Court,  or  before  a  justice  of  the  peace  as  hereafter 
proyided ;  and  it  shall  be  lawful  for  the  bailiff  of 
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press  decisions  to  shew  that  such  Courts 
may  snmmarily  punish  conduct  which 
tends  to  obstruct  their  proceedings.  It 
cannot  matter  whether  the  contempt 
was  in  or  out  of  Court. 

[CocKBUEN,  C.J. — Does  not  section  113 
of  the  County  Court  Act,  9  &  10  Vict, 
c.  95,  limit  the  power  of  committing  for 
contempt  ?] 

In  the  absence  of  express  provision  it 
must  not  be  assumed  that  a  Court  of 
Record  has  parted  with  its  jurisdiction. 
In  The  King  v.  Faulkner  (2)  the  Court 
held  that  a  commissioner  in  bankruptcy 
under  1  &  2  Will.  4.  c.  56,  had  no  power 
sitting  alone  to  fine  or  commit  for  con- 
tempt, but  that  was  because  he  had  not 
the  power  which  the  whole  Court  had ; 
here  a  sinfi^le  Judge  forms  the  whole 
Court.  Li  The  King  v.  Glenient  (3),  where 
a  fine  was  imposed  by  a  Court  of  general 
gaol  delivery,  Holroyd,  J.,  said,  p.  233, 
"  The  cases  .  .  .  establish  that  anything 
done,  either  for  the  purpose  of  obstructing 
justice,  or  which  will  have  that  effect 
may  be  punished  as  a  contempt  of  the 
Court  before  whom  the  proceedings  are 
had.  Courts,  inferior  to  the  Courts  at 
Westminster,  may  clearly  fine  and  im- 
prison for  a  contempt,  if  they  are  Courts 
of  record,  as  the  Court  of  quarter  ses- 
sions, and  the  Court  of  oyer  and  terminer." 
The  learned  judge  also  refers  to  The  King 
V.  Almon  (4),  where  it  is  shewn  that 
publications  libelling  the  Superior  Courts 
may  be  punished  as  contempt.  In  Be 
Pater  (5),  where  the  Middlesex  Sessions 
fined  a  batrrister  for  contempt,  the  order 
was  upheld  by  this  Court. 

[QuAiN,  J. — That  was  a  case  of  con- 
tempt in  the  iaoe  of  the  Court.] 

In  a  previous  case,  Be  Crawford  (6), 
this  Court  refused  a  Juibeas  corpus  to  bnng 
up  a  person  imprisoned  by  me  Court  of 

the  Court  or  any  peace  offieer  in  any  Buch  case 
to  take  the  offender  into  custody  (with  or  without 
warrant),  and  bring  him  before  such  Court  or 
justices  accordingly." 

(2)  2  Or.  M.  &  R.  255 ;  s.  c  4  Law  J.  Rep.  (k.s.) 
Exch.  308. 

3)  4B.  &  Aid.  218. 


(5)  5  B.  &  S.  299 ;  s.  c.  33  Law  J.  Rep.  (n.8.) 
M.C.  ■  ^ 


Wihnot's  Notes,  243. 


142. 


(6)  13  aB.  Rep.  613;  s.  c.-lS  Law  J.  Rep. 
(N.8.)  4.B.  225. 


Chancery  of  the  Isle  of  Man,  for  contempt, 
similar  to  that  in  the  present  case. 

[CocKBUBN,  C.J.,  referred  to  The  King 
V.  Fleet  (7),  where  there  was  a  criminal 
information  for  comments  in  a  newspaper 
upon  evidence  before  a  coroner's  jury.  J 

The  question  is  really  whether  an  in- 
ferior (Jourt  has  less  power  than  the 
superior  Courts  in  punishing  for  con- 
tempt, and  no  reason  can  be  suggested  for 
any  such  difference  between  these  tri- 
bunals. They  cited  Ex  parte  Femaiu 
dez  (S),M'Dermotty.  TJie  Judges  of  British 
Chilana  (9). 

Sir  J,  Karslahe  and  BuUen^  in  support 
of  the  rule. — County  Courts  under  9  o^  10 
Yict.  c.  95.  section  113,  possess  a  regulated 
power  of  dealing  with  contempt  com- 
mitted in /acie  curice,  but  there  is  not  the 
slightest  pretence  for  saying  that  they 
possess  or  have  ever  claimed  to  possess  a 
power  of  summarily  punishing  contempt 
committed  out  of  (3ourt,  such  as  articles 
written  in  a  newspaper.  There  is  no 
presumption  in  favour  of  the  jurisdiction 
of  an  inferior  Court.  In  Owens  v.  Breese 
(10),.  the  Exchequer  Chamber  held  that 
County  Courts  established  under  9  &  10 
Vict.  c.  95,  were  not  such  Courts  of  Re- 
cord as  were  contemplated  by  the  8  d;  4 
Will.  4.  c.  42,  that  is,  "  Courts  of  Record 
proceeding  according  to  the  course  of 
the  common  law."  And  in  Levy  v.  Moy- 
Ian  (11)  it  was  said  "  there  were  strong 
reasons  fo^  saying  that  the  Courts  held 
under  the  9  &  10  Vict.  c.  95,  are  inferior 
Courts,  although  Courts  of  Record."  It 
cannot  be  said  that  it  is  necessary  for  the 
administration  of  justice  that  inferior 
Courts  should  be  entrusted  with  the  juris- 
diction which  is  now  claimed.  They  have 
become  very  numerous,  and  a  power 
which  enables  the  Judge  to  sit  upon  the 
trial  of  his  own  case  ought  not  to  be  ex- 
tended. 

CoCKBURN,  C.J. — I  am  of  opinion  that 
the  rule  paust  be  made  absolute  for  a  pro- 

(7)  1  B.  &  Aid.  879. 

(8)  10  Com.  B.  Rep.  N.S.  3  ;  s.  c  30  Law  J. 
Rep.  (k.s.)  CJ>.  321. 

(9)  38  Law  J.  Rep.  (n.s.)  P.O.  1. 

(10)  6  Exch.  Rep.  916  ;  s.  c  20  Law  J.  Rep. 
(n.8.)  Exch.  369. 

(11)  10  Com.  B.  Rep.  189 ;  •.  c.  19  Law  J.  Rep. 
(N.8.)  C.P.  308. 
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Mbition,  on  the  gronnd  that  a  County 
Court  judge  has  no  authority  to  punish  a 
person  for  contempt  not  committed  in  the 
&ce  of  the  Court.    It  is  very  true  that  it 
is  laid  down  by  high  authorities,  and  it  is 
according  to  the  reason  of  the  thing,  that 
every  Court  of  Record  has  power  to  fine 
and  imprison  for  contempt  committed  in 
the  fieu^e  of  the  Court,  while  the  Court  is 
sitting  in  the  administration  of  justice. 
Such  a  power  is  obviously  necessary  for  the 
administrationof  public  justice,  which  may 
be  interrupted  or  obstructed  unless  there 
is  a  poller  to  summarily  repress  such  out- 
rages.    But  it  is  a  very  different  thing  to 
say  that  a  Court  shall  have  power  to  fine 
and  imprison  for  contempts  not  committed 
in  the  fsMse  of  the  Court,  and  not  amount- 
ing to  an  actual  obstruction  of  the  course 
of  jusidce,  but  only   to  the  use  of  con- 
tumelious language,  or  the  publication 
of  articles  or  comments  reflecting  on  the 
conduct  of  the  judge.    It  is  laid  down  in 
Hawkins  (Pleas  of  the  Orovm)  and  other 
writers  of  authority  that  the  power  of 
committing  for  contempts  committed  in 
the  fewje  of  the  Court  is  given  to  inferior 
Courts,  but  it  is  nowhere  said  that  they 
have  power  so  to  punish  contompte  com- 
mitted out  of  Court.   There  is  an  obvious 
distinction  between  inferior  Courte  created 
by  statute  and  superior  Courte  of  law  or 
equity.     In  these    superior  Courte    the 
power  of  committing  for  contempt  is  in- 
herent in  their  constitution,  has  been  co- 
eval with  their  original  institution,  and 
has  been  always  exercised.     The  origin 
can  be  traced  to  the  time  when  all  the 
Courte  were  divisions  of  the  great  Curia 
Regis — the  supreme  Court  of  the  sove- 
reign, in  which  he  personally,  or  by  his 
immediate  representative,  sat  to  administer 
justice.    The  power  of  the  Courte  in  this 
respect  was  therefore  an  emanation  from 
the  royal  authority,  which,  when  exercised 
personally  or  in  the  presence  of  the  sove- 
reign, made  a  contempt  of  the  Crown 
punishable   summarily,   and  this  power 
passed  to  the  superior  Courte  when  they 
were  created.     It  is  a  very  different  thing 
when  we  come  to  the  inferior  Courts, 
which  have  never  exercised  this  power, 
or  have  never  been  recognised  as  possess- 
ing it,  and  I  should  be  prepared  to  hold 
that  it  does  not  exist.  We  need  not,  how- 


ever, go  so  fiur  as  that  in  the  present  in- 
stance, for  the  statute  under  which  the 
County  Courte  are  constituted  itself 
pointe  out  what  is  the  extent  of  the  power 
to  deal  with  contempt  which  the  legisla- 
ture intended  to  confer  upon  these  Courts. 
The  County  Court  Act,  9  &  10  Vict.  c. 
95.  s.  113,  provides  that  any  person  in- 
sulting the  Judge  or  interrupting  the 
proceedings  of  the  Court  may  be  taken 
into  custody  and  deteined  until  the  rising 
of  the  Court,  and  that  the  Judge  may 
commit  him  to  prison  or  fine  him  a  sum 
not  exceeding  5/.  for  any  such  offence. 
Now  if  the  County  Courte  in  the  absence 
of  express  provision  possessed  the  same 
powers  of  committing  for  contempt  as 
the  superior  Courte,  there  would  be  an 
obvious  inconsistency  in  limiting  the 
imprisonment  for  a  gross  contempt  in  the 
face  of  the  Court  to  seven  days,  and  to 
allow  it  in  the  case  of  a  contempt  com- 
mitted out  of  Court  to  be  extended  to 
months  or  years.  I  think,  therefore,  that 
we  must  assume  that  the  Legislature  has 
provided  for  the  only  cases  in  which  it 
intended  to  invest  the  County  Courte  with 
power  to  punish  for  contempt,  and  as  it 
appears  that  these  Courte  have  never 
exercised  such  a  jurisdiction  as  that  which 
is  now  claimed,  there  is  an  additional 
reason  for  thinking  that  the  Act  intended 
there  should  be  a  difference  between  the 
two  kinds  of  contempt.  There  can  there- 
fore be  no  doubt,  but  that  there  has  been 
an  excess  of  jurisdiction,  and  the  rule 
must  be  made  absolute. 

Mellob,  J. — I  am  of  the  same  opinion, 
on  both  points.  I  think  there  can  be 
little  doubt  that  the  superior  Courte 
originally  derived  their  power  of  sum- 
marily dealing  with  contempts  fipom  their 
institution  as  part  of  the  Bang's  Court. 
In  Hawkins'  Fleas  of  the  Crmvn  (Book  2, 
ch.  3,  sec.  1)  it  is  said,  "justice  is  said  to 
have  been  administered  sometimes  by  the 
king  himself  in  person,  and  sometimes 
by  the  high  justicier." 

The  foundation  of  the  authority  of  this 
Court  is  that  it  has  existed  from  time  im- 
memorial. It  was  originally,  as  the  Aula 
Regia^  a  supreme  Court,  and  it  reteins 
many  of  the  powers  which  at  first  be* 
longed  to  it.  On  the  other  hand  no 
precedent  can  be  found  for  a  right  in 
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inferior  Conrte  to  pnnish  for  contempt, 
except  where  the  contempt  has  been  com- 
mitted in  the  face  of  the  Court.  Coming 
to  later  times,  the  County  Court  Act 
created  a  new  class  of  Courts,  and  their 
power  of  committing  for  contempt  is 
expressly  limited  by  section  113,  which 
leaves  the  Judges  of  these  Courts  to  the 
protection  afforded  by  the  general  law  in 
proceedings  by  indictment  or  information 
for  anything  done  out  of  Court. 

QuAiN,  J. — I  am  of  the  same  opinion. 
As  soon  as  it  was  conceded  by  the  counsel 
shewing  cause,  that  they  could  find  no 
case  in  which  an  inferior  Court  had  com- 
mitted for  contempt  which  did  not  occur 
in  the  face  of  the  Court,  there  was  an 
inference  that  inferior  Courts  had  no  power 
of  committing  for  such  an  offence.  If 
there  were  any  ground  for  holding  that 
the  power  did  exist,  I  should  have  some 
difficulty  in  saying  that  it  would  not 
require  express  words  in  an  Act  of  Parlia- 
ment to  take  it  away,  and  with  regard  to  the 
more  extensive  rights  possessed  by  the  Su- 
perior Courts,  it  seems  from  Wilmot's 
Notes,  p.  254,  that  "  the  power  which  the 
Courts  in  Westminster  Hall  have  of  vindi- 
cating their  own  authority,  is  coeval  with 
their  first  foundation  and  institution ;  it 
is  a  necessary  incident  to  every  Court  of 
Justice,  whether  of  record  or  not,  to  fine 
and  imprison  for  a  contempt  to  the  Court 
acted  in  the  face  of  it  (1  Vent.  1).  And 
the  issuing  of  attachments  by  the  supreme 
Courts  of  Justice  in  Westminster  Hall  for 
contempts  out  of  Court,  stands  upon  the 
same  immemorial  usage  as  supports  the 
whole  fabric  of  the  common  law ;  it  is  as 
much  the  lex  terrce,  and  within  the  excep- 
tion of  Magna  Charta,  as  the  issuing  any 
other  le^l  process  whatsoever."  This, 
too,  is  to  be  found  in  Blackstone,  vol.  4. 
pp.  283,  288.  In  these  authorities  the 
power  is  confined  to  those  Courts  which 
possess  it  by  an  immemorial  practice.  It 
has  been  urged  that  it  would  be  quite  as 
convenient  if  the  power  were  possessed 
by  a  Coun^  Court.  But  whether  this 
be  so  or  not,  such  an  extraordinary  right 
ought  not  to  be  created  by  inference. 

The  power  of  the  Judge  of  an  inferior 
Court  of  Record  is  limited  to  contempts 
actuallv  before  him,  as  appears  from  that 
of  a  sneriff,  of  whom  Hawkins  says  in 


vol.  2  of  Pleas  of  the  Grovm^  book  2.  o. 
10.  s.  16,  "  It  follows  that  he  still  con- 
tinues  a  Judge  of  Record,  and  may  im- 
pose a  fine  on  all  such  as  are  guilty  of 
contempt  in  the  face  of  the  Court."  It 
will  be  observed  that  the  contempt  here 
^)ecified  is  a  contempt  in  the  &ce  of  the 
Court.  And  as  the  power  to  deal  sum- 
marily with  contempt  out  of  Court  is  not 
given  by  the  County  Court  Act,  I  think 
that  we  ought  not  to  confer  it  by  implica- 
tion. Such  a  power  allows  the  Judge  to 
decide  in  his  own  cause,  and  unless  it 
were  absolutely  necessary,  I  do  not  think 
that  it  ought  to  be  bestowed  upon  the 
different  tribunals  at  large.  The  rule 
must  therefore  be  made  alraolute. 

Bule  absolute. 

Attorneys— R.  D.  Hughes,  agent  for  J.  H.  JolHffe, 
Crewkerno,  for  applicant;  G.  B.  Lofroy,  for 
County  Court  Judge. 


(In  the  Second  Division  of  the  Court) 

1873.     ) 
Jan  30   J     ^^^  Q^EN  v.  cousins  (1). 

Quo  Warranto ;  Information  in  the  Na- 
ture o/— TFan/  of  Grievance — Delay — Dis- 
cretio7i  of  Court— 4  ^  5  Will.  Sf  M.  c.  18.  s,  2. 

A  rule  for  an  information,  in  the  nature 
of  a  qno  warranto,  in  respect  of  an  annual 
ojjUce  of  guardian  of  the  poor,  the  election 
to  which  was  on  tlie  \4Ah  of  May,  on  the 
ground  that  the  mode  of  election  adopted  was 
not  a  proper  one,  was  not  applied  for  till  the 
ISth  of  January  following,  and  it  was  then 
not  shewn  that  any  ratepayer  had  been  pre- 
vented from  voting,  or  that  the  rostUt  of  the 
election  was  affected  by  the  m^de  adopted. 
In  the  exercise  of  its  discretion,  the  Court 
discharged  the  rule, 
« 

Finder  (on  Jan.  13)  obtained  a  rule, 
calling  upon  the  defendant  to  shew  cause 
why  an  information  in  the  nature  of  a 
qtco  warranto  should  not  issue  on  the 
ground  that  the  mode  of  taking  the  votes 
by  the  process  called  "scratching,*'  at 
the  election  on  the  14th  of  May,  1872, 
when  James  Beran  Cousins  was  elected 

(1)  Coram  Blackburn,  J.,  Lush,  J.,  and  Archi- 
bald, J. 
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one  of  the  guardians  of  the  poor  for  the 
borough  of  Plymouth,  was  unreasonable 
and  bad,  and  rendered  the  election  void. 

The  borough  of  Plymouth  was  consti- 
tuted a  corporation  under  an  Act  passed 
in  the  6  ^ne,  consisting  of  the  mayor, 
recorder,  six  magistrates,  six  common 
councillors,  and  twenty  persons  to  be 
chos^i  out  of  the  parish  of  St.  Andrew, 
and  eighteen  out  of  the  parish  of  Charles, 
to  be  «dled  guardians  of  the  poor  of  the 
town  of  Plymouth,  who  were  to  be  chosen 
by  the  major  number  of  votes  of  the  in- 
habitants of  the  said  parishes  respectively 
of  a  certain  rating  qualification,  such 
election  to  take  place  on  the  second  Tues- 
day of  May  yearly. 

The  elections  had  been  for  many  years 
made  by  a  process  called  "scratching/*  and 
this  was  adopted  at  the  election  held  on 
the  14th  of  May  last.  After  the  several 
candidates  had  been  proposed  and  se- 
conded, a  poll  was  demanded,  when  the 
names  of  the  candidates  were  written, 
each  on  separate  pieces  of  paper,  which 
were  thrown  together  in  a  hat,  and  thence 
drawn  by  the  chairman  and  read  by  him, 
while  they  were  written  down  in  a  Hst  on 
a  sheet  of  paper  in  the  order  in  which 
they  were  drawn  from  the  hat.  The 
voters  present  then  left  the  vestiy,  and 
retifmed  i^ain,  one  by  one.  On  return- . 
ing,  each  voter  perused  the  said  list  of 
candidates,  and  was  allowed  to  make  a 
scratch  or  mark  with  a  pen  against  the 
name  of  each  candidate  for  whom  he 
wished  to  vote.  When  the  voter  had 
marked  in  this  way  as  many  names  as 
there  were  persons  to  be  elected,  he  re- 
tired. If  he  reached  the  bottom  of  the 
list  without  marking  as  many  names 
as  there  were  persons  to  be  elected,  he 
was  not  allowed  to  go  back  over  the  list 
and  mark  the  name  of  a  candidate  for 
whom  he  wished  to  vote  but  whose  name 
he  had  once  inadvertently  passed  over. 
The  names  of  the  voters  were  not  taken 
down,  nor  was  there  any  means  of  iden- 
tifying a  vote  upon  a  scrutiny,  and  no 
provision  was  made  for  voting  by  electors 
who  might  be  unable  to  read.  Before 
the  voting  began  certain  ratepayers  pro- 
tested against  this  "  scratching  *'  system, 
and  did  not  vote  at  all.  The  defendant 
was  elected  at  the  head  of  the  poll.  There 


were  upwards  of  2,000  ratepayers  quali- 
fied as  electors,  but  only  182  electors 
voted  for  the  defendant,  and  only  200  or 
300  were  in  the  habit  of  voting  in  each 
parish,  in  consequence  of  the  unsatisfac- 
tory method  of  taking  the  votes. 

Kingdon  (/.  0.  Oriffits  with  him), 
shewed  cause. — Since  Darley  v.  The  Queen 
(2),  and  The  Queen  v.  Hampton  (3),  it 
cannot  be  contended  that  an  information 
in  the  nature  of  a  quo  warranto  will  not 
lie  for  such  an  office  as  this ;  but  with 
reference  to  the  discretion  of  the  Court 
as  to'allowing  it  to  be  filed,  it  is  an  annual 
office,  and  commenced  on  the  14th  of 
May  last,  and  will  expire  next  14th  of 
May,  while  the  rule  was  not  moved  for 
until  the  13th  of  January.  In  The  Queen 
V.  Hodson  (4)  the  Court  reftised  a  rule 
for  a  q7w  warranto  against  a  burgess  of  a 
borough  who  was  put  on  the  roll  in  No- 
vember, when  the  rule  was  not  applied 
for  until  the  last  day  of  the  succeeding 
Hilary  Term.  Lord  Denman,  C.J.,  there 
said,  ",We  do  not'say  that  we  will  under 
no  circumstances  entertain  such  an  appli- 
cation, but  we  shall  require  proof  of  some 
good  reason  for  the  delay,  and  it  pertainly 
is  in  the  first  instance  apparently  very 
vexatious  and  improper  that  such  a  matter 
should  be  kept  back  for  an  unnecessary 
time.**  This  mode  of  voting  has  pre- 
vailed for  ajong  period,  and  no  injustice 
is  stated  to  have  been  done.  It  is  not 
shewn  that  any  ratepayer  has  ever  de- 
manded to  go  through  the  list  a  second 
time  and  been  refused.  There  is  no  abso- 
lute right  to  a  scrutiny — Beg.  v.  Hammer^ 
smith  (5).  The  applicant  does  not  state 
that  he  has  any  grievance.  In  the  absence 
of  any  practical  injustice  or  proof  that  any- 
one entitled  to  vote  has  been  prevented 
from  voting,  the  Court  will  not  grant  the 
rule — The  Queen  v.  The  Incumbent  and 
Ohwchwardens  of  Goole  (6). 

Cole  (Finder  with  him),  in  support  of 
the  rule. — It  is  a  sufficient  grievance  if  any 
ratepayers  have  abstained  from  voting  in 

(2)  12  CI.  &  F.  620. 
(8)  8  B.  &  S.  923. 

(4)  4  Q.B.  Rep.  648;  s.  c.  U  Law  J.  Eep. 
(n.s.)  Q.B.  219. 
(6)  3  B.  &  S.  604. 
(6)  4  Law  Times  N.S.  322. 
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consequence  of  their  thinking  that  the 
mode  of  voting  was  improper.  In  The 
King  v.  The  Rector  of  Lambeth  (7)  it  is 
said  by  Lord  Denman  in  giving  judg- 
ment on  an  application  for  a  mandamus 
to  hold  a  vestry  for  the  election  of  church- 
wardens on  the  ground  that  at  a  prior 
•election  the  poll  had  been  improperly 
taken,  *'  If  any  single  person  had  been 
excluded  in  the  present  case,  it  might 
have  been  a  reason  for  demanding  that 
the  election  should  be  set  aside."  The 
statute  of  Anne  requires  the  election  to 
be  by  the  major  number  of  electors,  and 
here  a  number  objected  to  vote  by  reason 
of  the  mode  of  election  —  The  King  v. 
The  Churchwardens  of  the  Parish  of  St, 
JameSy  ClerJcenweU  (8):  An  election  to 
the  office  of  master  of  the  Company  of 
Patten  Makers  under  a  charter  was  held 
bad,  because  it  was  held  under  a  bye-law 
which  required  it  to  be  in  a  particular 
mode  not  prescribed  or  sanctioned  by  the 
charter — The  King  v.  Bumstead  (9). 

Blackburn,  J. — This  rule  must  be  dis- 
charged with  costs.  This  is  a  proceed- 
ing which  can  be  taken  by  the  Attomey- 
C^neral,  as  of  right,  to  turn  out  of  office 
a  person  alleged  to  fill  it  improperly,  or 
by  the  comnK)n  law  it  might  be  taken  by 
the  Queen's  Coroner  or  Attorney;  but 
that  power  being  found  to  be  abused  in 
practice  and  to  produce  hardship,  by 
statute  4  &  5  Will.  &  M.  c.  18.  s.  2,  the 
application  must  be  made  in  open  Court, 
and  since  then  this  Court  has  exercised 
its  discretion  in  granting  or  revising  leave 
to  file  any  such  information.  That  sec- 
tion enacts,  that  the  Clerk  of  the  Crown 
shall  not  without  express  order  to  be 
given  by  the  Court  in  open  Court  file  any 
information,  &c. 

When  the  object  is  to  turn  out  a  person 
from  an  office,  especially  an  annual  office, 
if  he  is  the  right  man  to  be  in  the  place, 
and  no  one  else  can  be  improperly  out, 
and  no  harm  is  done,  we  cannot,  in  our 
discretion,  grant  leave  to  file  the  informa- 
tion. I  express  no  opinion  as  to  this  mode 
of  voting.  If  a  voter  bona  fide  shall  by 
mistake  have   passed  over  a  person  for 

(7)  8  Ad.  &  E.  35G. 

(8)  1  Ad.  &E.317. 

(9)  2  B.  jc  Ad.  699, 


whom  he  wanted  to  vote,  and  if  he  should 
not  be  allowed  to  go  back  over  the  list  and 
mark  the  name  of  the  person  inadver- 
tently passed  over,  he  may  then  raise  the 
question.  We  are  asked  in  the  present 
case  to  give  an  opinion  upon  an  abstract 
question  as  to  this  mode  of  voting,  but 
this  we  decline  to  do.  This  Court  sits  as 
a  Court  of  Law  to  decide  contested  points, 
and  to  correct  a  mischief  in  a  paiiicular 
case,  and  not  to  give  advice. 

Lush,  J.  — I  concur.  I  express  no 
opinion  on  the  mode  of  voting.  I  do  not 
think  this  case  is  so  strong  as  The  King 
V.  The  Bectoi'  of  Lambeth  (7),  cited  by  Mr. 
Binder.  In  that  case  the  doors  were 
closed,  but  notwithstanding  that  &ct.  Lord 
Denman  says  that  it  not  appearing  that 
the  result  of  the  election  would  have  been 
difierent,  the  rule  must  be  discharged. 
My  impression  is  that,  considering  the 
office  to  be  an  annual  one,  and  expiring 
in  May,  this  application  is  too  late. 

Archibald,  J. — I  think  some  actual 
mischief  ought  to  be  shewn.  There  is 
nothing  in  the  affidavits  to  make  out  that. 
No  one  is  said  to  have  passed  over  a 
name  for  which  he  desired  to  vote  inad- 
vertently, and  been  refased  to  return  and 
record  his  vote.  Therefore  I  think  the 
rule  should  be  discharged. 

Bule  discharged, 

Attomeve— Fox  &  Bobinson,  for  plaintiff; 
Vizard  &  Co.,  for  defendant. 


(In  th^  Second  Division  of  the  Court,) 
1873.   1 

Jan.  31.  >        THE  QUEEN  V.  WABD  (1). 

Feb.  17.  J 

Puhlic  Health  Act,  1848 — Irregularity 
Immaterial  as  to  the  Result — Quo  Warranto 
—11  ^  12  Vict,  c.  63.  ss,  21,  23,  24^EleC' 
tion  of  Local  Board — Discretion  of  Court. 

W,  was  chairman  of  a  Local  Board,  and 
it  was  his  duiy  under  11  8f  12  Vict.  c.  63.  s, 
2\,  to  covduct  and  complete  the  elections  of 
members  for  the  ensuing  year,  and  by  the 
same  section  if  tlie  chairman  became  unable 
to  act,  some  other  person  was  to  be  ap- 

(1)  Coram  Blackburn,  J.;  Lush,  J.;  and 
Archibald,  J. 
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pokUed  hy  the  Local  Board  to  'perf&rm  such 
of  his  duties  as  then  remained  to  he  per- 
formed.  F.  was  appointed  hy  the  Local  Board 
to  a/stas  returning  officer  in  case  of  nominal 
Uon  of  chairman  as  a  candidate.  W.  pub' 
lished  a  notice^  fixing  day  of  election  a/ndday 
for  receiving  nomination  papers.  He  received 
a  nomination  paper  nominating  himself 
and  aftenoards  t^ynUnued  to  receive  other 
nominaiion  papers.  More  candidates  were 
nominated  than  vacancies.  W.  filled  up 
the  form  of  voting  paper  under  section  23, 
and  sent  it  to  he  printed^  with  directions 
for  the  printer  to  return  it  to  F.,  and  from 
ihal  time  forward  everything  was  done 
by  F.  W.  was  elected,  and  returned  hy 
F.  No  improper  motive  was  imputed  to 
TF.,  nor  did  his  acts  produce  any  inconve- 
nience, or  in  any  way  influence  the  result  of 
the  election.  The  Court,  in  the  exercise  of 
its  discretion,  refused  leave  to  file  an  in- 
formatum  in  the  nature  of  a  ^^  quo  war- 
ranto.** 

Crump,  on  a  former  day,  had  obtained 
a  rule,  calling  upon  James  Ward  to  shew 
cause  why  an  information,  in  the  nature 
of  a  quo  warranto,  should  not  be  exhibited, 
against  him,  to  shew  by  what  authority 
he  claims  to  exercise  the  office  of  a  mem- 
ber of  a  Local  Board  for  the  district  of , 
Sheemess,  in  the  couniy  of  Kent,  on  the 
ground  that,  at  the  time  of  his  nomina- 
tion, he  was  the  chairman  of  the  said 
Board,  and  therefore  returning  officer,  and 
ineligible  as  a  candidate. 

The  district  of  Sheemess  was  a  district 
constituted  under  the  Public  Health  Act, 
1848.  The  defendant  was  the  chairman 
of  the  Local  Board  for  that  district,  from 
September,  1871,  to  September,  1872. 
In  September,  1872,  an  election  took 
place  of  members  of  the  Local  Board  for 
the  ensuing  year.  His  term  of  office  ex- 
pired on  the  29th  of  September,  1872. 
At  a  meeting  of  the  Board,  held  on  the 
29th  of  August,  1872,  Mr.  Edward  Felkin, 
the  clerk  to  the  Board,  suggested  that  it 
was  expedient  that  a  returning  officer 
should  be  appointed  by  the  Board,  in  case 
the  chairman  should  be  a  candidate,  and 
Mr.  Felkin  was  appointed  returning  officer 
of  the  Board,  in  the  event  of  the  defend- 
ant being  nominated  for  the  office  of  a 
member  for  the  ensuing  year,  or  of  his 


not  refusing  to  serye.  The  defendant  pub- 
lished a  .notice,  pursuant  to  section  23  of 
the  Public  Health  Act,  dated  the  7th  of 
September,  1872.  The  notice  stated  that 
the  nomination  papers  were  to  be  deli- 
vered to  the  defendant  at  his  residence  on 
or  before  the  16th  of  September,  and  that 
the  number  of  persons  to  be'elected  was 
four.  On  the  10th  of  September  a  nomi- 
nation paper  was  delivered,  nominating 
himself  and  two  others;  on  the  11th 
other  nomination  papers  were  delivered, 
nominating  nine  other  persons;  on  the 
13th  a  nomination  paper  was  left,  nomi- 
nating three  other  persons*;  and  on 
the  16th  nomination  papers  were  left, 
nominating  two  other  persons.  On  the 
17th  of  September,  the  defendant  sent 
the  paper,  containing  the  names  of  the 
candidates  and  of  the  nominators,  placed 
in  the  order  in  which  he  had  received 
them,  to  the  printer,  with  directions  to 
send  them  to  the  said  Mr.  Felkin ;  and  the 
latter  person  had  the  voting  papers  pre- 
pared and  filled  up  from  the  rate  books, 
and  the  claims  to  vote  as  owners  that  had 
been  sent  to  him  as  clerk,  fourteen  days 
before  the  election  day,  viz.,  the  29th  of 
September.  After  the  16th  of  September 
notices,  refusing  to  serve  as  members  of 
.the  Board,  signed  by  eight  or  nine  per- 
sons nominated,  were  left  in  sealed  enve- 
lopes at  the  defendant's  residence,  and  by 
him  handed  over  to  Felkin.  On  the  26th 
the  voting  papers  were  given  out  at  Fel- 
kin*s  office,  at  the  Board  of  Health  offices, 
to  the  distributors  for  delivery  and  collec- 
tion ;  and  frt)m  that  time  Felkin  acted  as 
returning  officer,  and  the  defendant  did 
not  interfere  in  any  way  with  the  election 
after  receiving  the  nomination  papers  and 
making  oat  the  list.  He  was  elected  a 
member  of  the  Board,  and  at  the  next 
meeting  of  the  Board  was  elected  chair- 
man. 

Prentice  (C'Malley  with  him)  now 
shewed  cause. — The  defendant  was  law- 
fully elected  a  member  of  the  Local  Board 
at  the  election  in  September  last.  He  was 
chairman  of  the  Board  at  the  time,  and  as 
such  returning  officer  [11  &  12  Vict.  c.  63, 
8.  21  (2)] ;  but,  inasmuch  as  the  returning 

(2)  By  sect.  23  of  11  &  12  Vict,  c  63,  the  chair- 
man shall  before  erery  such  election  prepare,  sign 
and  publish  a  notice  containing  the  number  and 
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officer  oould  not  also  be  a  candidate  for 
election,  he  was,  npon  nomination,  unable 
to  discharge  the  duties  of  returning  officer. 
Felkin  was  appointed  under  the  above 
section  to  perform  such  powers  and  duties 
as  then  remained  to  be  exercised  or  per- 
formed. The  defendant  was  not  nomi- 
nated when  he  pubhshed  the  notice  re- 
quired bj  section  24,  and  he  might  not 
have  been  nominated,  so  there  was  nothing 
irregular  in  his  publishing  the  notice. 
Then  the  number  nominated  exceeding 
the  number  to  be  elected,  he  inserted  in 
the  voting  papers  the  names  of  the  persons 
nominated,  in  the  order  in  whith  the 
nomination  papers  were  received,  as  is 
prescribed  in  section  24.  It  is  said  that 
by  so  doing  he  rendered  his  election  void; 
but  that  is  not  so.  He  was  capable  of  being 
a  candidate,  and  being  nominated  and 
elected,  but  incapable  to  act  as  returning 
officer — The  Queen  y.  White  (3).  Upon  the 
acceptance  of  the  nomination  papers  he, 
ipso  facto,  vacated  the  office  of  returning 
officer — Kydd  on  Corporations,  vol.  i.  369. 

qualifications  of  the  persons  to  be  elected,  the 
persons  by  vhom  and  the  places  where  the  nomina- 
tion papers  are  to  be  received,  and  the  last  day  on 
which  they  are  to  be  sent,  and  the  mode  of  voting 
in  case  of  a  contest,  and  the  days  on  which  the 
voting  papers  shall  be  delivered  and  collected, 
and  the  time  and  place  for  the  examination  and 
casting  up  of  the  votes. 

Sect.  24.  Any  person  entitled  to  vote  may  no- 
minate any  person  so  qualified  not  exceeding  the 
number  of  persons  to  be  elected,  and  every  such 
nomination  shall  be  in  writing  and  shall  state,  &;c., 
and  be  sent  to  the  said  chairman ;  and  if  the 
number  of  persons  nominated  shall  be  the  same 
or  less  than  the  number  of  persons  to  be  elected, 
such  persons,  if  duly  qualified,  shall  be  deemed 
to  be  elected,  and  shall  be  certified  accordingly 
by  the  said  chairman  under  his  hand ;  but  if  Uie 
number  so  nominated  shall  exceed  the  number  to 
be  elected  the  said  chairman  shall  cause  voting 
papers  in  the  form  in  schedule  A  to  be  prepared 
and  filled  up,  and  shall  insert  therein-  the  names 
of  all  persons  nominated  in  the  order  in  which 
the  nomination  papers  were  received,  but  it  shall 
not  be  necessary  to  insert  more  than  once  the 
names  of  any  person  nominated;  and  the  said 
chairman  shall  three  days  before  the  day  of  elec- 
tion cause  one  of  such  votingpapers  to  be  delivered 
by  the  persons  appointed  for  the  purpose  to  the 
address  in  the  wanls  for  which  the  election  is  to 
be  held  of  each  owner  and  proxy,  and  at  the  resi- 
dence of  each  ratepayer  entitled  to  vote  therein. 

(3)  36  Law  J.  Rep.  (n.«.)  a.B.  267;  s.  c.  Law 
Rep.  2  Q3.  667. 


The  Court  has  a  discretion  to  exercise 
in  granting  this  rule,  and,  at  any  rate,  no 
injustice  has  been  shewn  to  have  been 
done,  or  that  anything  was  done  by  the 
defendant  to  affect  or  alter  the  result  of 
the  election. 

Crump,  in  support  of  the  rule.-7-The 
chairman  of  the  Board  is,  as  returning 
officer,  not  eligible.  He  cannot  be  a  can* 
didate,  and  votes  tendered  for  him  cannot 
be  received.  He  was  acting  as  returning 
officer  when  he  was  nominated,  and  he 
continued  to  receive  the  nomination  papers 
— The  Queen  v.  Oivefis  (4).  It  is  necessary 
that  the  returning  officer  should  not  be  ca- 
pable of  election,  because,  as  was  pointed  out 
in  The  Queen  v.  Parkinson  (5),  if  the  num- 
ber of  candidates  nominated  is  equal  or 
less  than  the  number  of  members  to  be 
elected  the  candidates  are  elected  without 
any  voting,  and  if  the  returning  officer 
were  allowed  to  receive  the  nomination 
papers  he  might  say  that  there  were  no 
more  candidates  than  the  number  to  be 
elected,  when,  in  fact,  more  had  been 
nominated.  It  is  not  necessary  to  shew 
that  actual  malpractices  have  existed,  it 
is  enough  if  there  be  a  danger  that  they 
may — The  Queen  v.  Owens  (4). 

[Blackburn,  J. — Is  that  sufficient  with 
reference  to  our  discretion  as  to  granting 
the  writ?] 

The  returning  officer  has  to  see  whe- 
ther the  nominator  of  the  candidate  is 
properly  qualified,  and  it  is  open  to  him 
to  say  that  they  were  not  qualified  to 
nominate,  or  their  nominees  to  be  nomi- 
nated— The. Queen  v.  Morgan  (6).  He  is 
liable  to  penalties  under  section  28. 

[Lush,  J. — Upon  these  affidavits,  we 
must  take  it  that  Mr.  Ward  did  not  do 
anything  wrong.] 

He  did  nothing  wrong,  except  so  fso*  as 
it  was  wrong  to  receive  the  nomination 
papers. 

[Aechibald,  J. — Do  you  say  it  was 
wrong,  although  he  handed  them  over  at 
once  to  his  deputy  ?] 

Yes ;  if  he  adopted  the  receipt  in  any 
way,  as  by  arranging  them  in  any  way. 

(4)  28  Law  J.  Rep.  (n.s.)  Q.B.  316. 

(6)  37  Law  J.  Rep.  (n.s.)  Q.B.  62 ;  b.  c.  Law 
Rep.  SQ.B.  12. 

(6)  41  Law  J.  Rep.  (n.s.)  Q.B.  66;  B.C.  Law 
Rep.  7  Q.B.  26. 
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If  he  handed  them  over  without  doing 
anything  he  would,  in  £Etct,  then  be  re- 
signing. It  is  submitted  that  the  nomi- 
nation is  void,  if  he  continued  ever  so 
short  a  time  afterwards  as  returning 
officer,  even  if  he  did  not  do  any  act. 

Cur,  ach.  vult, 

Blackburn,  J.  (on  Feb.  17th),  de- 
lirered  the  judgment  of  the  Court. — 
This  was  a  rule  obtained  for  leave  to  file 
an  information  in  the  nature  of  a  quo  war^ 
ranto  for  the  office  of  member  of  a  local 
board  of  health,  against  which  cause  was 
shewn  in  the  sittings  of  last  term  before  my 
brothers  Lush  and  Archibald  and  myself, 
when  the  Court  took  time  to  consider  of 
their  judgment.  We  are  of  opinion  that 
the  rale  ought  to  be  discharged.  It  is 
convenient,  in  the  first  place,  to  state  the 
hcts  as  appearing  on  the  affidavits.  The 
defendant  was  chairman  of  the  local 
board,  and  consequently  under  the  21st 
section  of  the  11  &  12  Vict.  c.  63,  he  was 
to  perform  all  the  duties  in  conducting 
and  completing  the  elections  for  members 
of  the  local  board.  That  section,  however, 
contains  a  provision  that  in  case  the  chair- 
man "from  illness  or  other  sufficient 
cause  shall  be  unable  to  act  or  shall  be 
absent  or  shall  refuse  to  act,  some  other 
person  who  shall  be  appointed  by  the 
local  board  of  health  shall  exercise  or  per- 
form such  of  the  said  powers  and  duties 
as  then  remained  to  be  exercised  or  per- 
formed." It  was  known  that  three  mem- 
bers of  the  local  board,  one  of  whom  was 
the  defendant,  were  to  go  out  of  office,  and 
that  in  the  event  of  the  defendant  being 
again  nominated  as  a  candidate,  he  would 
be  incapable  of  acting  as  returning  officer 
in  his  own  election.  On  the  29th  of 
August  the  local  board  came  to  a  reso- 
lution that  another  member  of  the  local 
board  of  the  name  of  Felkin  should  be 
appointed  under  this  section  to  act  in  the 
event  of  Ward  being  nominated  and  ac- 
cepting the  nomination. 

The  next  step  to  be  taken  was  under 
section  23,  to  prepare  and  publish  a  notice 
of  the  election.  Ward,  as  chairman,  did 
accordingly  on  the  7th  of  September  pub- 
lish a  notice  fixing  the  days  of  election 
for  the  29th  and  30th  of  September, 
directing    that    the    nomination    papers 

Haw  Sbbbs,  42.— a.B. 


should  be  delivered  at  his  own  house  and 
fixing  the  16th  of  September  as  the  last 
day  on  which  nomination  papers  should 
be  received. 

On  the  10th  of  September  a  nomination 
paper  nominating  Ward  as  a  candidate 
was  delivered  at  his  house,  and  we  think 
it  must  be  considered  that  he,  on  that 
day,  accepted  the  nomination  and  became 
a  candidate,  and  ought,  therefore,  from 
that  date  to  have  ceased  altogether  to  act 
and  to  have  called  upon  Felkin  to^perform 
all  the  duties  which  yet  remained  to  be 
performed.  He  did  not,  however,  imme- 
diately do  so,  but  continued  to  receive  the 
nomination  papers,  and  on  the  16th  of 
September  there  were  more  nomination 
papers  received  than  there  were  vacancies. 
The  24th  sect,  requires  that  in  such  a  case 
**  the  chairman  should  cause  voting  papers 
to  be  fiUed  up  and  insert  therein  the  names 
of  all  the  persons  nominated  in  the  order 
in  which  the  nomination  papers  were  re- 
ceived." Instead  of  leaving  this  to  be 
done  by  Felkin,  which  would  clearly  have 
been  the  right  course,  Ward  himself  filled 
up  the  form  of  a  voting  paper  and  sent  it 
to  the  printer's,  with  directions  to  send 
the  papers  when  printed  to  Felkin.  This 
was  done,  and  from  that  time  forward 
everything  was  done  by  Felkin.  The 
election  was  duly  held,  and  Ward  was 
elected  and  returned  by  Felkin.  There 
was  no  affidavit  in  support  of  the  rule 
affording  any  evidence  that  the  names 
of  the  candidates  were  not  inserted  in  the 
voting  paper  in  the  order  in  which  the 
nomination  papers  were  received,  and 
there  was  the  positive  and  express  affi- 
davit of  Ward  that  they  were  inserted  in 
that  order,  and  there  was  no  sugges- 
tion on  the  affidavits  that  the  election 
would  have  been  in  any  respect  different 
if  Felkin  had  begun  to  act  on  the  10th  of 
September  as  soon  as  Ward  became  a 
candidate,  instead  of  delaying  to  act  until 
the  voting  paper  had  been  sent  to  the 
printers.  It  was,  however,  contended 
that,  inasmuch  as  Ward  did  act  as  chair- 
man after  he  had  become  a  candidate,  his 
election  was,  in  point  of  law,  void,  how- 
ever short  the  time  was  during  which  he 
acted,  and  however  immaterial  in  the  re- 
sult his  acting  turned  out  to  be.  We  are 
not  prepared  to  express  an  opinion  on 
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this  point,  nor  is  it  necessary,  as  we  all 
agree  that  the  point  is  one  of  sufficient  diffi- 
culty to  make  it  proper  to  let  the  toril  (sic) 
go,  in  order  that  it  might  be  raised  on  the 
record,  if  the  only  question  were  whether 
the  election  was  stnctly  legal.  But  that  is 
not  the  only  question.  The  powerof  the  Mas- 
ter  of  the  Crown  Office,  as  attorney  for  the 
Queen  in  the  Court  of  Queen's  Bench,  had 
before  the  Bevolution  been  much  abused, 
and,  consequently,  the  legislature,  by  sta- 
tute 4  &  5  Wm.  &  Mary,  c.  18.  s.  2, 
enacted  that  he  should  not,  **  without  ex- 
press order  to  be  given  by  the  Court  in 
open  Court,"  exhibit  or  file  any  informa- 
tion.   An  information  in  the  nature  of  a 
^uo  warranto^  though  not  expressly  named 
in  the  statute,  is  within  it,  whatever  be 
the  nature  of  the  franchise  in  respect  of 
which  the  information  is  to  be  filed.     Be- 
fore the  Reform  Bill  the  return  of  mem- 
bers of  Parliament,  in  a  very  large  num- 
ber of  boroughs,    depended    upon    the 
municipal  corporation  which  made  qtto 
warraiUo  for  municipal  franchises  of  ex- 
ceptional importance,  and  there  are  sub- 
sequent statutes  regulating  the  mode  of 
proceeding  in  qtio  warranto  for  municipal 
offices  within  which    the  present    case 
would  not  fjEkU.     But  the  very  object  of 
requiring  that  the  information  should  not 
be  filed  without  express    order  by  the 
Court  of  Queen's  Bench  made  in   open 
Court  was  that  the  Court  might  in  its 
discretion  refuse  to  file  an  information 
when  it  would  be  vexatious  so  to  do.  And 
we  think  that,  in  exercising  our  discretion 
in  the  way  in  which  it  has  been  for  many 
years  exercised  by  this  Court,  we  ought 
to  refuse  to  make  the  order  in  the  present 
case.     In  The  King  v.  Stacey  (7)  Lord 
Mansfield,  speaking,  in  1785,  says,  "  I 
remember  when  it  was  so  much  the  prac- 
tice of  the  Court  to  grant  qxio  warranto 
informations  as  of  course,  that  it  was 
held  prudent  never  to  shew  cause  against 
the  rule  for  fear  of  disclosing  the  grounds 
on  which  the  party  went.      But  now, 
since  these  matters  have  come  more  under 
consideration,  it  is  no  longer  a  motion  of 
course ;  and  the  Court  are  bound  to  con- 
sider all  the  circumstances  of  the  case  be- 
fore they  disturb  the  peace  and  quiet  of 

(7)  1  Term  Rep.  1. 


any  corporation."  We  do  not  rely  on  the 
particular  circumstances  in  that  case  as 
being  in  point,  but  cite  it  for  the  prin- 
ciple laid  down  by  Lord  Mansfield,  which 
we  think  has  been  uniformly  acted  upon 
since. 

We  pass  over  the  intermediate  cases 
prior  to  The  King  v.  Parry  (8).  There,  in 
the  considered  judgment  of  the  Court,  it  is 
said,  "It  was  in  effect  asserted  that  wherever 
a  reasonable  doubt  is  raised  as  to  the  legal 
validity  of  a  corporate  title,  we  are  bound 
to  grant  leave  to  file  the  information.  The 
proposition,  however,  is  wholly  untenable. 
Eveiy  case  (and  they  are  most  numerous) 
whicn  has  turned  upon  the  interest,  mo- 
tives or  conduct  of  the  relator,  proceeds 
upon  the  principle  of  the  Court's  discre- 
tion ;  however  clear  in  point  of  law  the 
objection  may  have  been  to  the  party's 
abstract  right  to  retain  his  office,  yet  the 
Court  has,  again  and  again,  refused  to 
look  at  it  or  to  interfere  upon  one  or  other 
of  these  grounds."  Later  in  the  judgment 
the  grounds  are  stated  on  which  the  Court 
exercised  their  discretion  in  that  case. 
"  On  the  one  hand,  if  the  rule  be  made 
absolute,  the  dissolution  of  the  corpora- 
tion may  at  least  be  reasonably  appre- 
hended." Wo  may  at  once  say  that  this 
was  a  greater  inconvenience  than  any  to 
be  apprehended  in  the  present  case ;  but 
what  follows  seems  to  us  quite  applicable 
to  the  present  Case.  "  On  the  other, 
it  is  remarkable  that  the  affidavits  in  sup- 
port of  the  rule  impute  no  corrupt,  fraudu- 
lent or  indirect  motive  for  the  acts  com- 
plained of  as  irregular,  nor  do  they  allege 
that  they  have  produced  injustice,  incon- 
venience, or  even  any  one  result  different 
from  what  would  have  followed  the  fullest 
compliance  with  the  law  as  they  lay  it 
down.  They  do  not  go  the  length  of  sus- 
pecting that  a  single  vote  has  been  won 
or  lost,  or  that  the  burgess  list  would  have 
varied  in  a  single  name."  .  .  .  **In  fact, 
neither  claim  nor  objection  as  regarded 
the  Monmouth  Ward  was  made  to  the 
overseers'  list.  We  do  not  say  that  the 
Court  of  Revision  had  therefore  no  duties 
to  perform,  but,  in  fact,  they  were  not 
called  upon  to  perform  any ;  and  the  de- 
fective constitution  of  the  Court  has  been 

(8)  6  Ad.  &E.  810, 1111837. 
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in  all  respects  an  immaterial  circum- 
stance." One  argument  much  relied  on 
in  support  of  the  rule  was  that  though 
Ward,  as  chairman,  had  performed  no 
duty,  except  the  almost  mechanical  one  of 
filling  up  the  voting  paper  with  the  can- 
didates' names  in  the  order  in  which  the 
nomination  papers  were  received,  yet  the 
chairman  might  have  had  to  consider  the 
qualification  of  those  who  signed  the 
nomination  papers,  a  matter  of  a  judicial 
or,  at  least,  quasi-judicial  nature.  Pro- 
bablj  had  he  been  called  upon  so  to  do, 
he  would  have  perceived  the  propriety  of 
holdin|^  his  hand,  and  calling  on  Felkin 
to  begin  to  act ;  but  we  think,  in  exer- 
cising our  discretion,  we  may  well  adopt 
the  view  of  the  King's  Bench  in  The 
King  v.  Tarry  (8),  and  say  that  as  in 
fiict  he  was  not  called  upon  to  perform 
any  such  duty,  the  irregularity  has  been 
in  all  respects  an  immaterial  circumstance.  ' 

The  next  case  that  we  would  refer  to 
is  that  of  Ths  Queen  v.  The  Bector  of 
Lambeth  (9),  and  I  refer  to  it  principally 
because  the  office  there  in  question  was 
not  a  corporate  office,  and  that  the  incon- 
venience which  would  have  been  sustained 
from  ousting  the  churchwardens  would 
only  have  been  that  the  quiet  of  the  parish 
would  be  disturbed  by  a  new  election 
when  the  former  election  was  substan- 
tially right  though  irregular.  Yet  the 
Court  discharged  the  rule  on  the  ground 
that  nothing  was  stated  to  shew  that  the 
result  of  the  election  was  different  from 
what  it  would  have  been  if  the  irregu- 
larity had  not  taken  place.  The  same 
principle  was  acted  upon  in  The  Queen  v. 
Ooole  (10),  and  in  the  very  recent  case  of 
The  Queen  Y.  Oousim  (11)  m  this  Court,  a 
short  time  before  the  present  rule  was 
argued. 

We  think,  therefore,  that  seeing  the 
mistake  committed  here  has  produced  no 
result  whatever,  that  the  same  persons 
would  have  been  elected  if  the  election  had 
been  conducted  with  the  most  scrupulous 
regularity,  and  that  the  defendant's  title, 
if  bad  at  aU,  is  only  bad,  as  1  may  say,  on 
special  demurrer,  we  ought,  in  the  exercise 
of  our  discretion,  to  refuse  leave  to  dis- 

'(9)  8  Ad.  &  E.  356. 

(10)  4  Law  Times,  N.S.  p.  322. 

(11)  Ante,  p.  124. 


turb  the  peace  of  this  district  by  filing 
this  information. 

It  is  worth  saying  that  if  in  anv  future 
case  it  should  appear  that  the  chairman 
wilfully  and  contumaciously  acted  at  all 
in  his  own  election,  the  Coiirt  might  well, 
in  its  discretion,  order  the  filing  of  an  in- 
formation in  order  to  check  such  a  prac- 
tice. Nothing  that  we  have  said  is  in- 
tended to  apply  to  such  a  case. 

Uule  discharged. 

Attorneys  —Brook  &  Chapman,  agents  fbr  Mole, 
Sheemess,  for  relator ;  Evans,  Laing  A;  Co.,  for 
defendant. 


(In  the  Second  IHvieion  of  the  Court.) 

1872.  -] 

Nov.  21,  22.  I  THE  QUBBN  V.   THB  LOCAL 

1873.  f   BOABD  OF  GBASMEBE  (1). 

Jan.  29.     J 

Local  Government  Act,  1858  (21  ^  22 
Vict.  c.  98)— Adoption  of  the  Aci^Flace 
having  a  Known  and  Defined  Boundary—' 
26  ^  27  Vict.  c.  17— Order  o/  Local  Govern^ 
ment  Board — Oertiorari. 

By  the  Local  Government  Act,  1858 
(21 8r  22  Vict.  c.  98),  t<  is  enacted  thai  the 
Act  may  he  adopted  in  corporate  boroughs 
and  places  under  the  jurisdiction  of  aboard 
of  competent  commissionemt  and  in  aU  other 
pUices  having  a  hnown  or  defined  boundary ^ 
by  a  resolution  of  the  owners  and  ratepayers, 
subject  to  appeal  to  the  Local  Government 
Board: — Held,  that  in  interpreting  the 
words  ^^  place  having  a  known  or  defined 
boundary*'  in  the  above  statute,  the  word 
^^  place  "is  to  be  received  with  the  widest 
possible  signification,  and  is  not  restricted  to 
the  accustomed  legal  divisions  of  the  country, 
such  as  manors,  hamlets,  townships  or  par" 
ishes,  and  may,  therefore,  consist  of  por* 
iions  of  different  townships  or  parishes,  and 
a  place  so  composed  has  a  ^^hnoum  or  defined 
boundary,**  which  has  a  physical,  visible  and 
notorious  bmindary,  so  that  there  ca/n  be  no 
mistake  as  to  its  limits. 

Therefore  where  the  toumship  ofGrasmere 
contained  certain  small  detached  portions  of 
the  neighbouring  townships  of  Bydul  and 
LoughHgg  wholly  surrounded  by  portions  of 
the  toymship  of  Grasmere,  and  included 

(1)  Coram  Quain,  J.,  and  Arcbibalci,  J. 
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wltJiiu  the  houndanj  of  that  township,  the 
district  so  composed  was  held  to  he  a  place 
having  a  known  or  defined  hoicndanj  within 
the  above  statute,  and  an  order  of  the  Local 
Government  Board  made  under  section  17 
of  that  Act,  a7id  34  §•  35  Vict.  c.  70.  s.  2, 
for  the  adoption  of  the  first-mentioned  Act 
hy  such  district,  tvas  held  valid. 

Rule  calling  upon  the  Local  Govern- 
ment Board  to  shew  cause  why  a  writ  of 
certiorari  should  not  issue  to  remove  an 
order  of  that  board  for  the  adoption  of 
the  Local  Government  Act,  1858  (2),  by 
the  district  of  Grasmere. 

(2)  The  21  &  22  Vict.  c.  98.  s.  12,  enacte— 
"This  Act  may  be  adopted — 1,  in  corporate 
boroughs;  2,  in  places  under  the  jurisdiction  of 
a  board  of  competent  commissioners ;  3,  in  all 
other  places  baring  a  known  or  defined  boundary 
by  a  resolution  of  the  owners  and  ratepayers. 

"Section  13.  Meetings  for  the  preceding  sec- 
tion may  be  summoned  on  the  requisition  in 
writing  of  any  twenty  ratepayers  or  owners  .... 
in  places  having  known  and  defined  boundaries,  not 
being  corporate  boroughs  or  towns  under  the  juris- 
diction of  such  Improvement  Commissioners  as 
are  hereinbefore  mentioned  by  the  churchwardens 
or  one  of  them ;  or  if  there  are  no  churchwardens, 
the  overseers  of  one  of  them ;  or  if  there  is  none 
of  the  officers  respectively  above  enumerated,  or 
if  such  officer  in  any  case  neglects,  is  unable,  or 
refuses  to  perform  the  duties  hereby  imposed  upon 
him  by  any  person  appointed  by  one  of  Her 
Majesty's  principal  Secretaries  of  State.  2.  In 
such  places  as  last  aforesaid,  the  Summoning 
Officer  shall,  upon  such  requisition,  fix  a  time  and 
place  for  holding  such  meeting,  and  shall  forth- 
with give  notice  thereof  by  advertisement  in  some 
one  or  more  of  the  newspapers  circulated  in  the 
place. 

"  Bj  causing  such  notice  to  be  affixed  to  the 
principal  doors  of  every  church  and  chapel  in  the 
place  to  which  notices  are  usually  affixed.  4. 
The  chairman  shall  propose  to  the  meeting  the 
resolution  for  the  adoption  of  the  Act,  and  the 
meeting  shall  decide  for  or  against  such  adoption, 
&c.,  &c." 

**  Section  14.  In  cases  where  any  place  hereby 
authorised  to  adopt  this  Act  includes  within  its 
limits  any  less  place,  which  if  it  were  not  so  in- 
cluded, would  of  itself  be  authorised  to  adopt  this 
Act,  such  less  place  shall  not  be  entitled  to  adopt 
this  Act  unless  the  greater  place  within  the  limits 
of  which  it  is  included  has  refused  to  adopt  the 
same,  or  unless  it  has  been  determined  by  one  of 
Her  Majesty's  principal  Secretaries  of  State  in 
manncg^  hereinafter  mentioned,  that  such  less  place 
ought,  as  respects  the  adoption  of  this  Act,  to  be 
excluded  from  the  limits  of  such  greater  place." 

*'  Section  16.  1.  Any  place  not  haring  a  known 
or  defined  boundary  may  petition  one  of  Her 
M^'es^s  principal  Secretanes  of  State  to  settle 


The  Attorney 'General  (Lumley  "with,  him) 
shewed  cause  on  behalf  of  the  Board. 

Mani^ty  (W,  G.  Harrison  with  him), 
for  the  Local  Board  of  Grasmere. 

Inimley  Smith  supported  the  rule. 

The  facts  and  the  arguments  sufficiently 
appear  from  the  judgment  of  the  Court, 
as  well  as  the  cases  cited  in  the  judgment. 

Ex  parte  Smith  (3)  was  also  referred  to. 
Our,  adv,  wilt. 

its  boundaries  for  the  purposes  of  this  Act.  2. 
The  petition  shall  state  the  proposed  boundaries 
of  the  place,  shall  be  si^ed  by  one-tenth  of  the 
ratepayers  resident  within  such  boundaries,  and 
shall  be  supported  by  such  evidence  as  the  said 
Secretary  of  State  may  require. 

"  3.  Upon  the  receipt  of  such  petition  the 
Secretary  of  State  may  direct  inquiry  to  be  made 
as  to  the  genuineness  of  the  petition,  and  as  to  the 
propriety  of  the  proposed  boundaries,  and 

"  4.  Fourteen  days*  notice  of  the  time,  place 
and  subject  of  such  inquiry  shall  be  given  in  the 
place  to  which  it  refers. 

"6.  The  said  Secretary  of  State,  may,  upon 
consideration  of  the  matter,  either  dismiss  the 
petition  altogether,  or  make  order  as  to  the  boun- 
daries of  the  place.  He  may  also  make  order  as 
to  the  costs  of  the  proceeding  under  this  section, 
and  the  parties  by  whom  such  costs  are  to  be 
borne. 

6.  Any  place  the  boundaries  of  which  have  \ 
been  settled  in  pursuance  of  the  foregoing  pro- 
visions shall  thenceforth,  for  the  purposes  of  this 
Act,  be  deemed  to  be  a  place  with  a  known  and 
defined  boundary,  and  may  adopt  this  Act  accord- 
ingly, and  for  the  purpose  of  enabling  it  so  to  do 
a  summoning  officer  shall  be  appointed  by  the 
order  settling  the  boundaries,  whose  duty  it  shall 
be  forthwith  to  take  all  such  steps  as  may  be 
necessary  for  convening  a  meeting  of  the  rate- 
payers to  decide  as  to  the  adoption  of  the  Act,  &c" 

"Section  17.  1.  In  cases  where  a  resolution 
adopting  this  Act  has  been  passed  in  any  place,  if 
any  number  not  being  less  than  one-twentieth  of 
the  owners  and  ratepayers  of  such  place,  such 
twentieth  to  be  one-twentieth  in  number  of  the 
owners  and  ratepayers  of  the  place  taken  together, 
or  the  owners  and  ratepayers  in  respect  of  one- 
twentieth  of  the  rateable  property  in  tne  place  are 
desirous  that  the  whole  or  any  part  of  such  place 
should  be  excluded  from  the  operation  of  this  Act, 
they  may  present  a  petition  to  one  of  Her  Majesty's 
principal  Secretaries  of  State  appealing  against 
such  resolution,  and  praying  that  such  excTusion 
may  be  made." 

'*  Section  19.  Whenever  a  resolution  adopting 
this  Act  has  been  passed  in  any  place,  notice 
thereof  shall  be  given  to  one  of  Her  Majesty's 
principal  Secretaries  of  State  by  the  following 
persons,  that  is  to  say — ^Incorporate  boroughs  by 
the  mayor.  In  other  places  under  the  jurisdiction 
of  such  Improvement  Commissioners  as  aforesaid 

(3)  1  B.  &  S.  412. 
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Judgment  was  (on  Jan.  29)  delivered 
bj  Archibald,  J. — 

This  was  a  rale  obtained  at  the  instance 
of  Mary  Grace  Taylor,  calling  on  tho 
Local  Government  Board  to  shew  cause 
why  a  writ  of  certiorari  should  not  issue 
to  remove  an  order  of  the  boaixi  of  tho 
17ih  of  April,  1872,  for  the  adoption  of  the 

by  the  Chairman  of  the  Board  of  Ck>mmi8sionor8. 
In  other  places  by  the  Summoning  Officer.  Tho 
notice  so  sent  shall  be  in  writing  nnder  tho  hand 
of  the  officer  hereby  required  to  give  the  same ; 
and  it  shall  be  the  duty  of  such  last-mentioned 
officer  to  publish  a  copy  of  such  notice  in  manner 
following,  that  is  to  say — By  advertisement  for 
three  successive  weeks  in  some  one  or  more  of  the 
newspapers  circulated  in  the  place ;  by  causing  a 
copy  of  such  notice  to  be  affixed  to  the  principal 
doors  of  every  church  and  chapel  in  such  place  to 
which  notices  are  usually  affixed,  and  when  such 
notice  has  been  so  given,  and  the  time  for  such 
appeal  has  expired,  or  sudi  appeal  has  been  dis- 
missed, a  notice  shall  be  published  in  the  London 
Gazette  by  one  of  Her  MEyest/s  principal  Secre- 
taries of  State  that  this  Act  has  been  adopted 
within  such  place." 

"  Section  20.  Whenever  any  resolution  adopting 
this  Act  has  been  passed  in  any  place,  this  Act 
shall,  at  the  expiration  of  two  months  from  the 
date  of  the  passing  of  such  resolution,  or  in  the 
event  of  an  appeal,  or  of  a  division  of  the  district 
into  wards,  as  hereinafter  provided,  then  at  such 
time  as  may  be  mentioned  in  the  order  made  on 
such  appeal,  or  in  the  order  setting  out  wards, 
have  the  force  of  law  within  such  place  ;  and  the 
expiration  of  such  period  of  two  months,  or  such 
date  as  may  be  mentioned  in  the  said  order  as  the* 
time  for  this  Act  to  come  in  force,  shall  be  called 
the  date  of  the  constitution  of  the  district,  provided 
that  the  provisions  of  this  Act  relating  to  purees 
already  included  in  any  Local  Act  in  force  within 
the  district  with  relation  to  any  of  the  purposes 
of  the  Public  Health  Act,  1848,  or  this  Act,  and 
not  conferring  power  or  privileges  upon  corpora- 
tions, companies,  undertakers  or  individuals  for 
their  own  pecuniary  benefit,  notwithstanding  the 
adoption  of  the  Act  as  hereinbefore  provided,  shall 
not  come  into  operation  until  an  order  has  been 
made  and  confirmed  as  hereinafter  prescribed  for 
the  future  execution,  repeal  or  alteration  of  the 
said  Local  Act'* 

"  Section  24,  The  duty  of  carrying  into  execu- 
tion this  Act  shall  be  vested  in  a  local  board; 
and  such  local  board  shall  be — 1.  In  corporate 
bnrougbs  the  mayor,  alderman  and  burgesses  act- 
ing by  the  council.  2.  In  other  places  under  the 
jurisdiction  of  such  a  Board  of  Improvement  Com- 
missioners as  hereinbefore  mentioned,  the  Board  of 
Commissioners.  3.  In  other  places  such  number  of 
elective  members  as  may  be  determined  b^  a  resolu- 
tion of  the  owners  and  ratepavers  passed  in  manner 
in  which  resolutions  for  the  adoption  of  this  Act  are 
hereinbefore  directed  to  be  passed  at  any  meeting 
l^ld  for  the  purpose  of  ftdopUng  this  Act,  or  at 


Local  Government  Act,  1858,  by  the  dis- 
trict of  Grasmere,  in  the  county  of  West- 
moreland, against  which  caase  was  shewn 
on  the  21st  and  22nd  of  November  last. 

It  appeared  that  in  the  township  of 
Grasmere,  in  the  county  of  Westmore- 
land, certain  small  detached  portions  of 
the  neighbouring  township  of  Bydal  and 

any  meeting  to  be  summoned  by  the  Summoning 
Officer  for  the  purpose  of  this  section,  &c." 

"  By  section  46.  The  provisions  of  *  The  Town 
Police  Clauses  Act,  1547,'  with  respect  to  the 
following  matter  {inter  alia^  that  is  to  say)  —  6. 
With  respect  to  the  supply  of  water,  except  the 
proviso  thereto,  shall  be  incorporated  with  the  Act." 

"Section  77.  The  1 4th  sect  of  the  Public  Health 
Act,  1818,  shall  be  repealed,  and  in  lieu  thereof  be 
it  enacted  as  follows — ^Whenever  it  appears  de- 
sirable to  the  Local  Board  of  any  district  or  to 
the  minority  of  the  owners  and  ratepayers  in  any 
parish,  township,  hamlet  or  place  maintaining  its 
own  roads  or  its  own  poor  adjoining  any  district, 
or  to  the  majority  of  owners  and  ratepayers  in  any 
part  of  a  district,  such  majorities  to  be  ascertained 
in  the  way  herein  provided  for,  voting  with  respect 
to  the  adoption  of  this  Act : 

"  That  any  portion  of  such  parish,  township, 
hamlet  or  place  should  be  incorporated  with  tho 
district,  or  that  such  part  of  the  district  should 
be  separated  therefrom : 

"  Or  whenever  it  appears  to  the  Local  Board  of 
any  district  desirable  that  provision  should  be 
made  for  the  future  execution  of  any  Local  Acts 
in  force  within  such  district  having  relation  to  the 
purposes  of  this  Act,  and  not  conferring  powers  or 
privileges  upon  corporations,  companies,  under- 
takers or  individuals  for  their  own  pecuniary 
benefit ;  or  that  any  such  Acts  or  any  exemptions 
from  rating  derived  therefrom,  or  any  provisional 
order  or  order  in  council  applying  tlie  Public 
Health  Act,  1848,  er  Act  confirming  such  pro- 
visional orders,  should  be  wholly  or  partially  re- 
pealed or  altered.  1.  They  may  present  a  petition 
to  one  of  Her  Majesty's  principil  Secretaries  of 
State  praying  for  such  incorporation,  separation, 
provision,  repeal  and  alteration  as  aforesaid,  or  for 
any  of  such  things,  and  such  petition  shall  be 
supported  by  such  evidence  as  the  said  secretary 
requires.  3.  A  provisional  order  may  be  issued,  &c., 
and  when  the  order  provides  for  the  incorporation 
of  a  portion  of  any  such  parish,  township,  hamlet 
or  place  with  the  district,  or  the  separation  of  any 
part  from  the  district,  an  inspector  shall  proceed 
to  the  district  for  the  purpose  of  obtaining  the 
consent  to  such  order  of  the  place  of  which  it  is 
proposed  that  a  portion  should  be  incorporated  or 
of  the  part  to  be  separated,  and  also,  if  such  order 
provide  for  any  such  incorporation,  the  consent  of 
the  petitioning  district." 

"  Section  81.  All  orders  made  by  one  of  Her 
Majesty's  principal  Secretaries  of  State  in  pursu- 
ance of  this  Act  shall  be  binding  and  conclusive 
in  respect  of  the  matters  to  which  they  refer. 

26  Vict  c.  17.  s,  2  — The  adoption    of   the 
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Loughrigg  were  comprificd,  wholly  sur- 
rounded by  portions  of  the  township  of 
Gi'asmere,  and  included  within  the  boun- 
dary of  that  township.  The  detached 
portions  of  Rydal  .and  Loughrigg  consist 
of  four  fields  of  about  eight  acres  in  all, 
with  nine  houses  on  them,  and  a  popula- 
tion of  about  thirty-seven  persons  (rated 
to  the  township  of  Rydal  and  Loughrigg), 
and  of  about  a  rood  of  shingle  and  bare 
stones  at  the  mouth  of  the  river  Rothany. 
The  population  of  the  whole  of  the  town- 
ship of  Grasmero  and  of  the  detached 
portions  of  Rydal  and  Loughrigg  was  at 
the  last  census  less  than  3,000. 

It  appeared  that  on  the  4th  of  Novem- 
ber, 1871,  at  a  meeting  duly  convened 
under  section  13  of  the  Local  Govern- 
ment Act,  1858,  of  the  owners  and  rate- 
payers of  the  township  of  Grasmero  and 
of  the  detached  portions  of  Rydal  and 
Loughrigg,  as  of  a  place  having  a  known 
and  defined  boundary,  a  resolution  was 

Local  Govemmont  Act,  1858,  by  any  place  where 
that  Act  was  not  in  force  on  the  iBt  of  March, 
1863,  and  where  the  pcipulation  according  to  the 
then  last  census  is  less  than  3,000,  shall  not  be  of 
any  validity  unless  it  is  approved  by  one  of  Her 
Majesty's  principal  Secretaries  of  State  on  proof 
being  given  to  his  satisfaction  that  by  reason  of 
special  circumstances  it  is  expedient  that  such 
place  should  be  allowed  to  adopt  the  Act 

Before  signifying  his  approval  or  disapproval 
the  said  Secretary  may  cause  an  inquiry  to  be 
made  in  the  place  as  to  the  circumstances  alleged 
in  support  of  the  expediency  of  the  adoption  of 
the  Act  of  the  time  and  place,  of  which  inquiry 
fourteen  davs'  public  notice  shall  be  given,  and  on 
the  determination  of  such  inquiry  shall  give  or 
withhold,  as  he  thinks  just,  his  approval  of  the 
adoption  of  the  Act. 

*•  The  approval  or  disapproval  of  the  said  Secre- 
tary of  State  shall  be  published  by  the  said 
Secretary  in  the  Gazette^  and  such  publication 
shall  be  evidence  of  tlie  fact  of  that  approval  or 
disapproval  having  been  given."  "^ 

"Section  3.  Petitions  appealing  ngninst  the 
resolution  of  adoption,  and  praying  for  exclusion 
from  the  operation  of  the  Local  Government  Act 
under  the  17th  section  of  that  Act,  and  appeals 
from  owners  and  ratepayers  who  dispute  the 
validity  pf  the  vote  for  adoption  under  the  18th 
section  of  the  same  Act,  may  be  presented  and  had 
at  any  time  before  the  expiration  of  six  weeks 
from  the  date  of  any  resolution  adopting  tlie  Act." 

34  &  36  Vict.  c.  70.  8.  2— All  powers,  duties 
vested  in,  or  imposed  on,  one  of  tier  Majesty's 
principal  Secretaries  of  State  by  the  21  &  22  Vict. 
c.  98,  are  transferred  to,  or  imposed  on,  the  Locfd 
Qovernment  Board. 


passed  adopting  the  Act,  and  notice  of 
the  resolution  was  duly  giVen  to  the  Local 
Government  Board.  A  petition  was  after- 
wards presented  to  the  board  under  the 
17th  section  of  the  Local  Government 
Act,  1858,  by  certain  owners  and  rate- 
payers of  the  place,  appealing  against  the 
resolution,  and  praying  that  the  board 
would  not  approve  or  sanction  the  adop- 
tion of  the  Act  within  any  part  of  the 
intended  district.  An  enquiry  was  there- 
upon held,  and  in  the  result  an  order  was 
made  by  the  board  on  the  17th  of  April, 
1872,  excluding  certain  parts  (not  being 
the  detached  portions  of  Rydal  and  Lough- 
rigg above  referred  to)  fiim  the  intended 
district,  but  subject  to  such  exclusion  de- 
fining the  boundaries  of  the  district,  and 
directing  that  from  and  after  the  date  of 
the  order,  the  Act  should  come  into  force 
within  the  district.  A  Local  Board  was 
afterwards,  on  the  24th  of  May,  elected 
for  the  district  thus  constituted,  whioh 
proceeded  to  put  in  force  the  provisions 
of  the  Act,  and  it  appeared  that  upwards 
of  1,2502.  had  already  been  expended, 
chiefly  in  providing  a  supply  of  water. 
An  application  for  a  certiorari  was  ori- 
ginally made  at  chambers  before  Mr. 
Justice  Quain,  which  was  referred  by  him 
to  the  Court,  and  the  date  of  the  first 
notice  of  application  or  motion  by  the 
prosecutor  was  the  24th  of  September, 
1872. 

Under  these  circumstances  it  was  at  first 
contended,  in  shewing  cause,  that,  inas- 
much as  the  25th  section  of  the  Act  pro- 
vides that  any  order  made  on  appeal  against 
a  resolution  adopting  the  Act  shall,  after 
the  expiration  of  two  months  from  its 
date,  have  the  force  of  law,  the  order 
was  conclusive,  and  the  application  out  of 
time.  It  was  further  contended  that,  by 
virtue  of  the  81st  section  of  the  Act,  the 
order  of  the  board  upon  the  petition 
against  the  adoption  of  the  Act  was  con- 
clusive, and  in  support  of  that  contention 
Ex  parte  Bird  (4)  was  cited.  It  was  ar- 
gued that  the  remedy,  if  any  part  of  the 
proposed  district  desired  exclusion,  was 
under  the  14th  and  17th  sections  of  the 
Act,  and  that  as  an  application  had  in 
fact  been  made  under  the  latter  section 

(4)  1  E.  &  E.  931 ;  8.  c.  28  Law  J.  Rep.  (n.s.) 
Q.B.  223. 
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and  adjadicated  on^iJie  decision  of  the 
Local  Government  Board  coald  not  be 
impugned  ;  but  in  the  course  of  the  argu- 
ment we  intimated  our  opinion  that  nei- 
ther of  these  contentions  conld  be  sos- 
tained,  unless  the  district  in  Question  was 
at  the  time  of  the  resolution  a  place  having 
•*  a  known  and  defined  boundary,"  which 
we  thought  essential,  in  order  to  give 
jurisdiction  to  make  an  order  under  sec- 
tion 20,  and  the  subsequent  argument  was 
addressed  to  that  question.  On  this  point 
the  contention  on  behalf  of  the  Local  Go- 
vernment Board  was  that,  notwithstand- 
ing the  inclasion  of  the  detached  portions 
of  Rjdal  and  Loughrigg  within  the  town- 
ship of  Grasmere,  the  entire  area  was 
within  the  meaning  of  section  12,  sub- 
section 3,  "  a  place  having  a  known  or 
defined  boundary,"  viz.,  the  boundary  of 
the  township  of  Grasmere.  On  the  other 
hand,  it  was  argued  that  the  boundary  of 
that  township  could  not  be  regarded  for 
the  purposes  of  this  Act  as  the  boundary 
of  the  detached  portions  of  the  neighbour- 
ing townships ;  that  a  mere  physical 
boundary  including  such  detached  por- 
tions was  not  sufficient,  and  that  to  satisfy 
the  3rd  sub-section  of  section  12  of  the 
Act,  the  whole  of  the  district  within  the 
boundary  must  be  some  entire  district  or 
division  known  to  the  law,  such  as  a 
hamlet,  a  township  or  parish ;  and  that 
the  mere  accidental  circumstance  that  the 
detached  portions  'of  Rydal  and  Lough- 
rigg were  so  situated  that  the  township 
of  Grasmere  embraced  them  was  not  a 
sufficient  foundation  for  the  application 
of  the  Act  to  the  entire  area,  without  first 
taking  the  proceedings  directed  by  sec- 
tion 16  of  the  Act  to  have  the  boundary 
settled  by  the  Secretary  of  State  as  of  a 
place  not  having  a  known  or  defined 
boundary.  We  were  referred  to  the  cases 
of  Be  The  Matlock  Bath  District  (5),  T/w 
Queen  v.  North  Owram  (6),  and  The  Queen 
y.  Hardy  (7)  ;  but  these  cases  have  little 
if  any  bearing  on  the  precise  question  be- 
fore us,   which  we  must  endeavour  to 

(5)  2  B.  &  S.  643 ;  b.  c.  31  Law  J.  Eep.  (n.s.) 
Q^.  177. 

(6)  36  Law  J.  Rep.  (h .«.)  Q.B.  90 ;  8.  c.  Law 
Hep.  1  Q.B.  110. 

(7)  38  Uw  J.  Rep,  (vs.)  Q.B.  9 ;  a.  c.  Law 
R«l».  4  0.3. 117. 


answer  according  to  what  appears  to  us 
to  be  the  true  construction  of  the  Act. 
The  Act  unfortunately  furnishes  no  in- 
terpretation of  the  word  "  place,"  or  of  • 
"  place  having  a  known  or  defined  boun- 
daiT,"  nor  is  any  such  interpretation  to 
bo  found  in  the  Public  Health  Act,  1848 
(11  <fc  12  Vict.  c.  63)  ;  but  in  some  of  its 
sections  (see  sections  8  A  9)  the  word 
place  is  used  in  connection  with  city, 
town,  borough  or  parish.  In  the  18  &  19 
Vict.  c.  121  (to  consolidate  and  amend 
the  Nuisances  Removal  and  Diseases  Pre- 
vention Acts)  the  word  "place"  is  ex- 
pressed to  include  any  city,  borough,  dis- 
trict, parish,  township  or  hamlet,  or  part 
of  any  such  city,  borough,  district,  town, 
parish,  township  or  hamlet,  but  with  this 
exception  we  are  not  aware  of  any  inter- 
pretation of  the  word  in  the  Acts  relating 
to  the  public  health,  and  it  is  to  be  ob- 
served that  the  definition  just  referred  to 
is  inclusive  and  not  exclusive.  In  order, 
therefore  to  ascertain  the  meaning  of 
"  place,"  and  of  the  same  word  with  the 
qualification  of  "a  known  and  defined 
boundary,"  we  must  consider  the  object 
and  intention  of  the  Act.  The  object,  as 
expressed  in  the  preamble,  is  to  make 
provision  for  the  local  government  of 
towns  and  populous  districts  in  England. 
For  this  purpose,  and  with  a  view  to 
promote  public  health,  the  Act  contains 
ample  provisions  for  the  formation  and 
constitution  under  the  authority  of  the 
Secretary  of  State  (now  of  the  Local 
Government  Board),  of  areas  or  districts 
convenient  in  point  of  locality,  size  and 
limits  for  the  adoption  and  application  of 
the  Act.  The  16th  section  gives  the 
Secretary  of  State  on  petition  the  power 
to  settle,  for  the  purpose  of  this  Act,  the 
boundary  of  any  "  place  "  not  having  a 
"  known  or  defined  boundary,"  and  this 
power  is  conferred  without  being  in  any 
way  restricted  to  the  accustomed  legal 
divisions  of  the  country,  such  as  manors, 
hamlets,  townships  or  parishes.  Such 
divisions,  it  is  obvious,  might  oflen  provb 
most  inconvenient  and  impracticable  for 
the  purposes  of  sewage  and  drainage,  or 
the  exercise  of  the  other  powers  of  the 
Act,  while  the  union  of  several  distinct 
portions  of  such  adjoining  divisions  into 
one  district  might  often  be  the  only  practic- 
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able  or  nseful  course.  The  word  "place,** 
therefore,  in  the  16th  section,  mast  we 
think  be  received  with  the  widest  possible 
signification.  It  remains  then  to  con- 
sider what  is  the  meaning  of  "  known  or 
defined  boundary."  The  Act  may  (see 
section  12)  be  adopted  by  resolution. 
First,  in  corporate  boroughs,  to  which  the 
Public  Health  Act  has  not  been  applied, 
by  a  resolution  of  the  council  assembled 
at  a  meeting  held  for  the  purpose.  Second, 
in  other  places  under  the  jurisdiction  of 
improvement  commissioners,  by  a  resolu- 
tion of  the  commissioners.  And  third,  in 
all  other  places  having  a  known  or  de- 
fined boundary,  by  a  resolution  of  the 
owners  and  ratepayers ;  and  then  section 
16  points  out  the  course  to  bo  adopted 
with  respect  to  places  not  having  a  known 
or  defined  boundary.  The  two  first  sub- 
sections of  section  12  refer  to  places 
having  a  legal  status;  first,  a  borough, 
and  second,  a  place  under  the  jurisdiction 
of  commissioners,  t.e.,  commissioners  ap- 
pointed by  statute.  The  Srd  sub-section 
IS  much  more  general,  and  bearing  in 
mind  the  object  of  the  Act  and  the  pro- 
visions of  section  16,  the  word  "  place  ** 
in  this  sub-section  must  have  at  least  as 
extensive  a  meaning  as  in  section  16.  It 
may  therefore,  we  conceive,  apply  to* a 
place  consisting  of  portions  of  difforent 
townships  or  parishes.  In  Smith  v. 
Redding  (8),  a  decision  under  the  Beer 
House  Act  (3  &  4  Vict.  c.  61.  s.  15), 
Blackburn,  J.,  observed,  with  reference  to 
the  meaning  of  the  word  "  place,"  "  that 
it  may  well  be  that  if  a  collection  of 
houses  has  acquired  a  distinct  name,  it 
may  be  a  place  within  the  meaning  of  the 
statute,"  and  Lush,  J.  says,  it  may  be 
a  place  of  many  thousand  inhabitants, 
popularly  called  a  town,  made  up  of 
several  parishes  or  parts  of  parishes. 
What  then  is  the  nattu:*e  of  the  boundary 
that  is  necessary  to  satisfy  the  description 
"  known  or  defined  ?"  If  the  place  is  to  re- 
ceive a  signification  as  large  as  that  we 
have  intimated,  it  cannot  be  necessary 
that  the  boundary  should  be  some  legal 
boundary  of  the  whole  enclosed  area,  as 
of  a  legal  district,  for  such  a  boundary 
would  seldom  exist  in  fact,  and  no  such 

(8)  85  Law  J.  Rep.  (k.8.)  M«C.  202 ;  s.  c.  Law 
Rep.  1  (I.B.  489. 


qualification  as  that  of  ^'  legal "  is  attached 
to  the  phrase.  To  attribute  to  the  words 
"  known  or  defined  "  their  literal  meaning 
seems  to  us  to  accord  best  with  con- 
venience and  with  the  object  which  the 
Legislature  had  in  view,  and  we  think  it 
therefore  sufficient  if  there  be  an  actual 
known  and  defined  boundary,  or  one 
which  is  physical,  visible  and  notorious, 
so  that  there  may  be  no  mistake  as  to 
the  limits  within  which  the  Act  is  to  be 
applied.  This  we  conceive  to  be  on  the 
whole  the  true  meaning  of  the  phrase,  "  a 
place  with  a  known  or  defined  boundary," 
and  as  we  think  the  boundary  of  the 
township  of  Grasmere  answers  to  this  de- 
scription, we  think  the  Act  was  properly 
adopted  and  made  applicable  to  the  whole 
area  encircled  by  that  boundary,  including 
the  detached  portions  of  Ilydal  and 
Loughrigg.  Some  argument  was  pre- 
sented to  us,  grounded  on  the  incon- 
venience that  might  arise  from  the 
detached  portions  still  remaining  part  of 
the  neighbouring  townships  of  Rydal  and 
Loughrigg,  but  this  inconvenience  would 
equally  have  existed  if  the  boundary  of 
the  district  had  been  settled,  including 
these  detached  portions,  under  section  16, 
which  would  have  been  within  the  power 
of  the  Local  Government  Board,  if  the 
boundary  were  not  in  fact  a  known  and 
defined  one.  When  exclusion  of  any  por- 
tion included  within  a  known  and  defined 
boundary  is  desired,  there  is  a  ready 
remedy  under  the  provisions  of  section 
17,  and  in  fact  pi*oceedings  were  taken 
under  that  section  in  this  very  case, 
though  it  does  not  appear  that  exclusion 
of  the  detached  portions  was  asked  for. 
Again,  no  difficulty  arises  in  this  case 
upon  the  provisions  of  section  14,  the 
detached  portions  of  Bydal  and  Loughrigg 
having  no  power  alone  to  claim  the 
adoption  of  the  Act. 

On  the  whole,  therefore,  we  are  of 
opinion  that  the  order  sanctioning  the 
adoption  and  directing  the  application  of 
the  Act  was  valid,  and  that  this  rule  must 
be  discharged. 

BvXe  discharged  wUh  costs. 

Attorneys — Johnson  &  WeatheraHs,  for  relator; 
Sbarpe,  Porkers,  ic  Co.,  for  de^ndants. 
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[IX  THE    EXCHEQUER  CHAMBEB.] 

(Error  from  ilie  CouH  of  Queen's  Bench,) 

1873. 
Feb 


ra  1 

.4./ 


CBONSHAW  V.   THE  WIOAX 
BURUL  BOABD. 


Burial  Fees  —  Eight  of  Incumbent  — 
"  New  Parish  "  —  58  Oeo.  3.  c.  45  ;  59 
Geo.  3.  c.  134 ;  20  ^  21  VicL  c.  81.  s.  5. 

In  1851,  the  church  of  St.  T.  was  huiU 

and  consecrated.    In  1852,   an  order  in 

council  under  59  Oeo.  3.  c.  134.  s.  16,  au^ 

ihorised  services  to  he  performed  hi  tlis  new 

cJiurch,  assigned  a  district,  to  it  out  of  the 

-ancient  parish  of  IT.,  in  which  it  was  situ* 

ated^  and  granted  the  incumbent  the  fees. 

There  was  then  no  burial  ground  in  the  dis» 

irict,  and  the  persons  dying  in  it  continued  to 

he  buried  as  before  in  the  churchyard  of  the 

parish.     The  plaintiff  was  appointed  in* 

cumhent  of  this  church  in  1854,   and  in 

1856,   a   burial    ground   for    the    whole 

parish  was  consecrated^  the  district  of  the 

new  church  contributing  to  the  rates  for 

providing  it.    A  new  rector  of  the  parish 

was  appointed  tn  1864:  —  Held,  by  the 

Exchequer  Chamber^  affirming  the  judg* 

ment  of  the  Queen's  Bench^  thai  the  dis* 

trict  of  St.  T.  was  a  ^^  new  parish  "  within 

20  5*  21  Vict.  c.  81,  and  that  the  plaintiff, 

on  the  first  avoidance  of  the  rectory^  was 

entitled  to  the  burial  fees  in  respect  of  in* 

habitants  of  St.    T.    buried    within    the 

parish. 

Error  from  the  judgment  of  the  Qaeen's 
Bench  in  fEkvour  of  the  plaintiff  on  a  Spe- 
cial Case,  which  was  as  follows— 

The  action  was  for  the  recovery  of  fees 
claimed  to  be  payable  by  the  defendants 
to  the  plaintiff  for  barials  in  the  barial 
ground  provided  by  the  defendants  for 
the  borongh  and  township  of  Wigan, 
nnder  the  provisions  of  the  statutes  re* 
lating  to  the  barial  of  the  dead,  between 
the  11th  September,  1869,  and  the  23rd 
March,  1870. 

The  plaintiff  declared  for  money  re- 
ceived by  the  defendants  for  the  use  of 
the  plaintiff,  and  the  defendants  pleaded 
never  indebted. 

The  rectory  and  ancient  parish  of  Wigan 
comprises  the  borooffh  and  township  of 
Wigan, andtheseveral  outlying  townships, 

Kiw  BmauB,  42.-0.6. 


and  until  a  barial  ground  was  provided 
for  the  borough  and  township,  under  the 
statutes  relating  to  the  burial  of  the  dead, 
as  after  mentioned,  the  remains  of  the 
inhabitants  and  of  such  of  the  outlying 
townships  as  had  not  burial  grounds  at- 
tached to  their  respective  churches,  were 
interred  in  the  churchyard  of  the  ancient 
parish  church,  and  on  all  such  interments 
a  burial  fee  was  payable  by  the  custom  of 
the  parish ;  and  the  rector  was  alone  au- 
thorised and  entitled  to  perform  the  rite 
of  burial,  and  to  receive  we  fees. 

In  the  year  1851  the  church  of  St. 
Thomas  was  built  and  consecrated  in  the 
said  borough  and  township  of  Wigan,  as 
a  chapel  of  ease  nnder  the  provisions  of  the 
statutes  43  Geo.  3.  o.  108 ;  58  Oeo.  3.  c.  45 ; 
and  59  Geo.  3.  o.  134,  the  sentence  of  con- 
secration reciting  that  the  ground  enclosed 
round  the  church  was  not  intended  for 
interments. 

The  plaintiff  was  appointed  incumbent 
of  the  church  of  St.  Thomas  on  the  25tli 
March,  1854. 

By  an  order  of  her  Majesiy  in  council, 
made  on  the  llth  February,  1852,  upon 
the  recommendation  of  the  Commissioners 
for  Building  New  Churches,  under  the 
16th  section  of  the  said  statute  59  (}eo.  3. 
a  134,  and  under  and  by  virtue  of  any 
other  power  or  authority  in  that  behalf, 
vested  in  Her  Majesty  and  the  said  Com- 
missioners, a  particular  district  was  duly 
assigned  to  the  church  of  St.  Thomas,  and 
the  order  in  council  authorised  banns  of 
matrimony  to  be  published,  and  marriages, 
baptisms,  churchings  and  burials  to  be 
solemnized  and  peHbrmed  in  the  church 
of  St.  Thomas,  and  directed  that  the  fees 
to  arise  therefrom  should  be  paid  and 
belong  to  the  incumbent  of  such  cnurch  for 
the  time  being.  A  description  of  the 
bounds  of  the  district  so  assigned  was 
also  then  duly  enrolled  in  the  High  Court 
of  Chancery,  and  registered  in  the  office  of 
the  registry  of  the  diocese,  as  required 
by  the  statutes  in  that  behalf,  and  a  copy 
of  the  order  and  of  the  description  of  tne 
boundaries  so  assigned  was  inserted  in 
the  London  Gazette,  on  the  24th  Feb- 
ruaiT,  1852. 

The  plaintiff  contends  that  from  and 
after  the  passing  of  the  New  Parishes  Act^ 
1856  (19  to  20  Vict.  c.  104),  s.  14^  the 
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said  district  so  assigned  as  aforesaid  to 
the  said  chareb  of  St.  Thomas,  became  a 
separate  and  distinct  parish  for  ecclesias- 
tical purposes,  such  as  is  contemplated  in 
the  1 5th  section  of  the  New  Parishes  Act, 
184-3  (G  &>  7  Vict.  c.  37),  but  as  this  is 
not  admitted  by  the  defendants,  the  parties 
have  agreed  to  call  St.  Thomas  througb- 
oat  the  remainder  of  this  case  a  '^  district," 
withont  prejudice  to  the  question  which 
is  hereby  submitted  to  the  decision  of  the 
Court. 

There  has  never  been  any  burying 
ground  belonging  to  the  district  of  St. 
Thomas,  nor  nas  any  vestry  or  meeting 
in  the  nature  of  a  vestry  of  the  district 
appointed  any  burial  board  or  provided  a 
burial  ground  as  aforesaid,  but  the  re- 
mains of  the  parishioners  and  inhabitants 
thereof  continued  to  be  interred  in  the 
burial  ground  of  the  ancient  parish  church, 
until  a  burial  ground  was  provided  by  the 
defendants  for  the  borough  «nd  township 
of  Wigan. 

The  district  of  St.  Thomas  does  not 
separately  maintain  its  own  poor,  but 
lies  wholly  within  the  borough  and  town- 
ship of  "Wigan,  which  has  separate  over- 
seers of  the  poor,  and  separately  maintains 
its  own  poor. 

In  the  year  1854,  under  the  provisions 
of  the  various  statutes  relating  to  the 
burial  of  the  dead,  a  burial  boara  for  the 
l^rouffh  and  township  of  Wigan  was  duly 
established,  and  the  said  boara  afterwards 
duly  provided  under  the  said  statutes  a 
burial  gpx>und  for  the  borough  and  town- 
ship. 

In  the  year  1856,  the  churchyard  of  the 
ancient  parish  church  of  Wigan  was 
closed  by  the  order  of  one  of  Her 
Majesty's  Secretaries  of  State.  The 
burial  ground  so  provided  by  the  burial 
board  was,  with  a  chapel  erected  thereon, 
on  or  about  the  13th  of  August,  1856, 
duly  consecrated;  from  which  time  it 
became  the  burial  ground  for  the  said 
borough  and  township  of  Wigan,  within 
the  meaning,  and  according  to  the  pro- 
visions of  the  last  mentioned  statutes. 

Tha  district  of  St.  Thomas  contributed 
to  the  rates,  out  of  which  the  said  last 
mentioned  burial  ground  was  provided. 
At  the  time  when  the  said  last  mentioned 
burial  ground  was  so  provided  and  conse- 


crated as  aforesaid,  the  Rev.  Henry  John 
Gunning  was  rector  of  the  ancient  parish 
of  Wigan,  but  on  his  resignation  the  Hon. 
and  Rev.  George  Bridgeman  was,  on  the 
22nd  of  October,  1864,  instituted  and 
inducted  to  the  rectory  of  Wigan,  and 
has  since  continued  to  be  rector  of  the 
parish. 

The  plaintiff,  as  incumbent  of  the  dis- 
trict of  St.  Thomas,  has  since  the  avoid- 
ance of  the  rectory  of  Wigan  next  after 
the  passing  of  the  New  Parishes  Act, 
1856,  claimed  under  the  statute  20  3d  21 
Vict.  c.  81.  s.  5,  to  be  entitled  to  perform, 
and  has  offered  to  perform,  the  religious^ 
service  in  the  burials  in  the  burial  ground 
so  provided  by  the  burial  board,  of  the 
remains  of  the  parishioners  or  inhabitants 
of  the  district  of  St.  Thomas,  and  also  to 
be  entitled  to  receive  the  same  fees  in 
respect  of  such  burials  as  if  the  said 
bunal  ground  were  exclusively  the  burial 
ground  of  the  district  of  St.  Thomas. 

From  the  24th  of  February,  1868,  untit 
the  10th  of  September,  1869,  the  defen- 
dants  allowed  the  plaintiff  to  perform  the 
religious  service  in  the  chapel,  in  the  de- 
fendEints'  burial  ground,  of  the  remains 
of  the  parishioners  and  inhabitants  of  the 
district  of  St.  Thomas,  and  paid  to  him 
the  fees  arising  from  the  burials,  but 
since  the  last  mentioned  date  the  defen- 
dants, in  consequence  of  a  claim  to  the 
same  fees  being  made  by  the  rector  of 
Wigan,  have  refused  to  allow  the  plaintiff 
to  perform  any  such  rehgious  service  in 
the  defendants'  burial  grounds,  and  have 
retained  the  fees  arising  from  the  burial 
of  the  remains  of  the  parishioners  and 
inhabitants  of  the  district  of  St.  Thomas, 
until  it  shall  be  determined  by  the  Court 
whether  the  plaintiff  or  the  rector  of 
Wigan  is  entitled  to  receive  them. 

The  Court  upon  the  above  statement  ia 
authorised  to  amend  the  pleadings,  if 
necessary  for  determining  Ihe  questions 
at  issue  between  the  parties,  and  to  draw 
any  inferences  of  ^t  which  may  be 
necessary  to  the  decision  of  the  case. 

The  questions  for  the  opinion  of  the 
Court  are,  whether  the  plaintiff  is  entitled 
to  perform  the  service  on  the  burial  of  the 
dead  in  the  defendanta'  burial  ground, 
and  to  receive  the  fees  above  claimed  by 
him. 
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Brisiawe,  of  the  Chancery  Bar  (Mac 
Connell  with  him),  for  the  defendants, 
referred  to  the  statutes  mentioned  in  the 
case,  and  cited  Hornby  v.  Toxieth  Park  (1), 
Day  V.  Pecicock  (2),  and  T1i£  Qusen  v. 
WiOcot  (3). 

Manisiy  (Forbes  with  him),  for  the 
plaintiff,  cit^  Oough  v.  Jones  (4). 

Brisiowe  in  reply. 

Kellt,  C.B. — We  are  of  opinion  that 
the  judgment  should  he  afi&rmed.  Under 
the  provisions  of  59  (Jeo.  3.  c.  134,  a  dis- 
trict had  been  created  and  a  church  built, 
and  various  provisions  made,  and  acts 
done  by  means  of  an  order  in  council, 
which,  among  other  things,  provides  for 
the  publication  of  banns  of  matrimony 
and  the  solemnization  of  marriages, 
chnrchings  and  baptisms,  and  w£ch 
confers  upon  the  minister  of  St.  Thomas 
a  right  to  the  fees  upon  the  publica- 
tion and  performance  of  these  offices. 
Matters  remained  in  this  state  until 
the  passing  of  the  19  &  20  Vict.  c.  104, 
on  the  29th  of  July,  1856,  and  the 
question  which  arises  in  this  case,  impor- 
tant as  it  is,  is  whether  the  14th  section 
of  the  19  &  20  Vict.  c.  104,  commonly 
called  Lord  Blandford's  Act,  applies  to 
the  present  case.  We  are  all  of  opinion 
that  it  does  apply.  It  provides,  "  Where- 
soever banns  of  matrimony  and  the 
solemnisation  of  marria^s,  churchings 
and  baptisms  are  authorised  to  be  pub- 
lished and  performed,  in  any  consecrated 
church  to  which  a  district  shall  belong, 
.  and  the  incumbent  of  which  is  by  bvloi 
authority  entitled  to  the  entire  fees  aris- 
ing from  the  performance  of  such  offices, 
without  any  reservation  thereout,  such 
district  shall  become  a  separate  and  dis- 
tinct parish  for  ecclesiastical  purposes." 
In  this  case  there  was  a  consecrated 
church  and  a  district,  brought  into  ex- 
istence under  the  provisions  of  58  Greo.  3. 
c.  45,  and  59  Geo.  3.  c.  134,  such  district 
not  being  at  the  time  of  the  passing  of 

(1)  31  Beav.  62 ;  a.  c.  31  Law  J.  Rep.  (n.s.) 
Chftnc.  643. 

(2)  18  Com.  B.  Rep.  N.S.  702;  8.  c.  34  Law  J. 
R^.  (k.8.)  C.P.  225. 

(3)  2  B.  £c  a  655 ;  8.  c  31  Law  J.  Rep.  (k.8.) 
M.a  221. 

(4)  9  Jut.  NJS.  82. 


Lord  Blandford's  Act  a  separate  and  dis- 
tinct parish  for  ecclesiastical  purposes,  and 
the  incumbent  of  which,  under  tne  autho- 
rity of  the  order  in  council,  was  entitled 
for  his  own  benefit  to  the  entire  fees 
arising  from  the  publication  and  per- 
formance of  banns  of  matrimony,  mar- 
riage^ churchings  and  baptisms.  Now 
the  object  of  the  Legislature  was  to  give 
to  the  provisions  of  this  Act  a  geneml — 
1  might  almost  say  a  universal — opera- 
tion ;  and  when  we  find  that  the  language 
strictly  and  literally,  as  well  as  substaja- 
tially,  applies  to  St.  Thomas's,  I  am  unable 
to  see  why  it  is  to  be  excepted  out  of  the 
operation  of  this  clause,  when  it  comes 
strictly  within  its  terms.  If  this  be  so, 
the  district  became  at  the  time  of  the 
passing  of  the  Act  a  separate  and  distinct 
parish  for  ecclesiastical  purposes.  Now 
let  us  see  the  further  operation  upon  the 
case  before  us  of  the  provisions  of  20  &  21 
Vict.  c.  81.  s.  5.  We  find  in  it  a  provision 
in  these  terms—'*  Until  a  burial  ground 
shall  be  provided  for  any  new  parish, 
created  pursuant  to  19  &  20  Vict.  c.  104, 
the  incumbent  of  such  new  parish  shall 
perform  the  same  duties,  and  be  entitled 
to  the  same  fees,  in  respect  of  the  burials 
of  the  remains  of  the  parishioners  of  such 
new  parish  in  any  burial  ground  provided 
under  the  Burial  Act,  to  which  such  new 
parish  shall  have  contributed,  as  if  the 
said  burial  ground  were  exclusively  the 
burial  ground  of  such  new  parish,  re- 
serving, however,  the  rights  of  existing 
incumbents."  Now  this  provision  strictly 
and  literally  applies  to  the  present  case, 
and  is  sufficient  of  itself  to  entitle  the 
plaintiff  to  tke  judgment  which  he 
claims.  I  might  refer  further  to  the  ob- 
jects of  the  Legislature  in  passing  Lord 
Blandford's  Act,  but  any  further  reference 
to  that  Act  of  Parliament  and  the  object 
of  the  Legislature  is  altogether  super- 
fluous, when  we  remember  that  this  ques- 
tion came  before  the  late  Dr.  Lushington 
in  the  case  of  St.  Mary's,  Shrewsbury, 
Oough  V.  Jones  (4) ;  and  he  then,  under 
similar  circumstances,  held  that  the  pro- 
vision of  Lord  Blandford's  Act  applied 
in  a  new  district  like  the  present.  With 
reference  to  the  cases  cited  by  Mr.  Bris- 
towe,  they  were  all  determined  upon  the 
particular    circumstances   of  each  case, 
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and  in  none  of  them  was  there  any  direct 
constmction  put  npon  this  clause  of  Lord 
Blandford's  Act.  Upon  these  grounds 
we  are  all  of  opinion  that  the  judgment 
Of  the  Court  of  Queen's  Bench  should  be 
afiBrmed. 

MaRTIH,  B.  ;  KfiATINO,  J.  ;  PiGOTT,  B.  ; 

Bbbtt,  J. ;  Clbasby,  B.  ;  and  Grove,  J., 
concurred. 

Judgment  affirmed. 


Attorneys— Bell,  Brodrick  &  Gray*  for  plaintiff; 
Gregory,  Bowdiffes  &  Co.,  agents  for  T.  F. 
Taylor,  Wigan,  for  defendants. 


{In  the  Second  Division  of  the  Ootirt,) 


SHrra  t^.  DABBY.* 


1872.     1 
May  31.  / 

Demise  of  Mines  and  Minerals — Gom* 
pensaHon  (Hause — Bight  of  Surface  Owner 
to  Support. 

Declaration  for  negligently  excavating 
and  vmking  mines  under  and  adjacent  to 
lafid  of  the  plaintiff,  whereby  the  land  gave 
way  and  sankj  and  a  mill,  cottage  and 
other  hiUdings  became  prostrate  and  ruin* 
otis,  and  a  stream  of  water  was  diverted 
from  the  plaintiffs  land.     Plea,  that  by 
an  indenture  of  lea^e  made  before  the  plain' 
tiff  became  possessed  of  the  land  as  alleged^ 
the  owners  in  fee  demised  unto  certain  leS" 
sees,  whose  interest  afterwards  vested  in  the 
defendants,  for  thirty^eight  years  from  the 
26th  of  March,  1839,  all  ana  all  manner  of 
veins  and  seams  of  coal,  ironstone  and 
other  stone  and  minerals  of  any  manner  or 
sort  whatsoever,  that  should  or  nnght  be 
found  or  discovered  in  or  under  the  land, 
with  full  power,  liberty  and  authority  to 
get  the  coal,  irofistone  and  other  stone  and 
other  minerals  out  of  all  pits  already  sunk 
or  open,  and  the  like  liberty  and  authoriiy 
to  bore,  dig,  delve  and  sink  as  many  other 
pits  as  the  lessees  might  think  necessary, 
the  lessees  making  reasonable  satisfaction 
to  the  owners  in  fee,  their  heirs  and  assigns, 
and  their  tenants,  for  the  damage  done  to 
them  respectively  by  the  surface  of  their  land 

*  Decided  in  Easter  Term,  1872. 


being  covered  with  rubbish  or  otherwise  in- 
jured,  or  as  they  might  sustain  as  wdl  by 
the  injury  done  to  the  lands  of  the  owners 
in  fee  in  sinking  and  getting  the  mines  and 
minerals,  as  far  such  damage  or  injury  as 
might  be  done  or  caused  in  the  dwelling^ 
houses  or  other  buildings  of  the  said  owners 
by  80  doing.  The  lessees  covenanted  in  case 
of  damage  or  injury  to  such  buildings  to  re^ 
buUd  or  repair  the  same;  and  also  over 
and  besides  the  immediate  damage  to  stock 
or  crops  so  damaged,  to  pay  a  satisfaction 
for  all  damages  sustained  by  the  owners 
in  fee  after  the  rate  of  40«.  per  annum 
for  five  years  from  the  commencement 
of  the  damage,  and  after  that  time  to 
pay  such  a  price  for  the  land  so  da* 
maged  as  should  be  settled  by  arbiira* 
Hon : — Held,  that  upon  the  true  construction 
of  the  lease,  the  owners  in  fee  granted  theab* 
solute  right  to  work  the  minerals,  withmU 
regard  to  injtmj  to  the  surface,  subject  only 
to  the  obligation  to  pay  compensation  aC" 
cording  to  the  covenant. 

Declaration.— First  count,  That  the 
plaintiff  was  possessed  of  certain  land, 
and  the  defendants  wrongfoUy  and  neg- 
ligently excavated  and  worked    certain 
mines  under  and  acyacent  to  the  said 
land,    and  dug  for  and  got    and    took 
away  coals,  minerals  and  ^urth  out  of  the 
mines,  without  leaving  proper  or  suffi- 
cient support  for  the  said  land,  and  there- 
by the  land  gave  way  and  sank,  and  the 
foundations  of  a  certein  mill  and  machi- 
nery, and  the  foundations  of  a  certain 
cottage,  and  the  foundations  of   other 
buildings  erected  on  the  land  and  belong- 
ing to  the  plaintiff,  gave  way  and  sank, 
and  the  walls  of  the  mill,  cotti^  and 
other  buildmgs  fell,  and  the  nun,  &c^ 
became  prostrate  and  ruinous,  and  the 
mill  became  broken  and  useless ;  and  the 
plaintiff  incurred   ereat  expenses  in  re- 
pairing the  said  mill,  machmery,  cottage 
and   buildings,  and  in  endeavouring  to 
maintain  the  same,  and  in  repairing  the 
machinery,  and  also  lost  the  use  of  the 
land,  mill,  machinery,  cottage  and  build- 
ings for  a  long  time,  and  was  uuable  to 
let  the  same ;  and  thereby  also  a  stream 
of  water,  which  then  flowed  over  the  land 
to  the  mill,  and  was  then  used  to  supply 
water  for  working  the  same,  was  diverted 
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firom  the  land,  and  the  plaintiff  has  lost 
the  use  of  the  water. 

Second  count,  that  the  plaintiff  was 
possessed  of  land  and  of  a  mill  and  a  cot- 
ta^  and  other  boildings  erected  and 
being  on  the  land,  and  there  were  then 
certion  fonndations  of  and  supporting  the 
mill,  cottage  and  buildings  which  the 
plaintiff  had  of  right  enjoyed  and  ought 
to  enjoj,  yet  the  defendants  negligently 
and  improperly,  without  leaving  sufficient 
support,  worked  certain  mines  near  to 
and  adjoining  the  land,  whereby  the  said 
land  and  the  foundations  of  the  mill,  cot- 
tage and  outbuildings  sank  and  gave 
way,  and  the  mill,  cottage  and  buildings 
beoBone  prostrate  and  ruinous,  and  cer* 
tain  machinery  of  the  plaintiffs,  fixed  in 
the  mill,  was  broken,  and  the  plaintiff 
incurred  great  expenses  in  endeavouring 
to  repair  the  mill,  cottage,  buildings  and 
macliinery,  and  lost  the  use  of  the  same 
for  a  long  time,  and  was  unable  to  let  the 
same,  and  the  same  for  a  long  time  past 
have  been,  and  now  are,  of  no  use  or 
value  to  the  plainiiff. 

Third  count,  that  at  the  time  of  com- 
mitting the  grievances  in  this  count 
mentioned,  the  plaintiff  was  possessed  of 
certain  land,  and  of  a  mill  and  a  cottage 
and  other  buildings  erected  on  the  land, 
and  was  entitled  to  have  the  land,  mill, 
cottage  and  other  buildings,  and  the 
water,  supported  by  the  soil,  coal  and 
minerals  under  and  adjacent  to  the  land, 
mill,  cottage  and  other  buildings;  and 
the  defendants  wrongfully  and  negligently 
dug  out  and  removed  the  soil,  coeJ  and 
minerals  under  and  adjacent  to  the  mil], 
cottage  and  buildings,  without  leaving 
proper  and  sufficient  support  for  the  land, 
mill,  cottage  and  buildings,  whereby  the 
land,  mill,  cottage  and  buildings  sank 
and  gave  way,  and  the  walls  thereof  feD, 
and  the  mill,  cottage  and  buildings  be- 
came prostrate  and  ruinous,  and  certain 
machinery  of  the  plaintiff,  fixed  in  the 
mill,  became  broken  and  useless,  and  the 
plaintiff  incurred  great  expenses  in  re- 
pairing the  mil],  cottage  and  buildings, 
and  in  endeavouring  to  maintain  the  same, 
and  in  repairing  the  machinery,  and  lost 
the  use  of  the  mill,  cottage  and  buildings 
and  land  for  a  long  time,  and  was  uname 
to  let  tiie  same ;  and  the  mill,  cottage. 


buildings  and  land  aro  now,  and  for  a 
long  time  past  have  been,  of  no  use  or 
value  to  the  plaintiff. 

In  the  fourth  and  fifth  counts  the 
plaintiff  sued  for  injury  to  his  reversion. 

Third  plea  to  the  first  count, — ^Thatthe 
land  in  that  count  was  the  land  in  the 
third  count,  repeating  the  allegations 
in  the  tenth  plea,  and  further  saying 
that  the  acts  in  Uie  first  count  com- 
plained of  were  the  lawful  and  reason- 
able getting  by  the  defendants  of  coals 
and  minerals  out  of  the  mines,  in  the 
usual,  customary  and  proper  manner, 
and  without  any  wrong&l  act  or  negli- 
gence on  the  part  of  the  defendants. 

Tenth  plea  to  first,  second  and  third 
counts, — That  before  the  plaintiff  became 
possessed  of  the  lands,  mill,  cottage  and 
other  buildings,  on  the  25th  of  Maroh, 
1817,  one  Ro^rt  Slaney  and  one  Robert 
Aglionby  Slaney,  were  seized  in  fee  of  the 
land  in  those  counts  mentioned,  and  other 
land  adjacent  thereto,  and  of  the  mines 
under  the  same,  being  the  mines  in  those 
counts  respectively  mentioned,  and  Robert 
Slaney  and  Robert  Aglionby  Slaney  being 
so  seized,  did  by  indenture  of  the  above 
date,  and  between  them,  as  lessors,  of  the 
one  part,  Sarah  Darby,  R.  Darby,  Ac., 
as  lessees,  of  the  other  part,  demise  and 
lease  unto  the  lessees,  for  the  term  of 
thirty-eight  years  from  the  25th  Maroh, 
1839,  all  and  all  manner  of  veins  and 
seams  of  coal,  ironstone  and  other  stone 
and  minerals  of  any  manner  or  sort  what- 
soever that  shoula  or  might  at  any  time 
after  the  expiration  of  a  certain  therein 
recited  lease  of  the  Ist  April,  1779,  be 
found  or  discovered  in  or  under  the  said 
land,  in  those  counts  respectively  men- 
tioned, with  full  power,  liberty  and  autho- 
rity for  the  said  lessees,  their  executors, 
administrators  and  assigns,  and  their 
agents,  colliers,  servants  and  workmen, 
to  get  the  coal,  ironstone  and  other  stone 
and  other  minerals,  out  of  all  pits  already 
sunk  or  open,  and  like  power,  liberty  and 
authority  for  them,  him  or  her,  to  bore, 
dig,  delve  and  sink  as  many  other  pits  as 
they  should  think  necessaiy,  and  also  to 
erect  gins  and  engines,  and  to  drive  and 
make  soughs,  levels  and  drains,  or  to 
amend  and  repair  all  such  soughs,  levels 
and  drains  so  to  be  made,  and  to  amend 
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and  repair  all  sncb  songlis,  levels  and 
drains  as  were  already  made,  whicli  were 
ont  of  repair  and  wanted  amendment, 
and  as  often  as  the  same  should  be  oat  of 
repair  and  want  amendment,  and  to  do 
and  cause  to  be  done  everything  else  that 
might  be  necessary  and  needful  for  the 
discovering  and  getting  the  said  coals, 
ironstone  and  other  stone  and  other  mi- 
nerals, and  to  place,  stack  and  lay  such 
coal,  ironstone  and  other  stone  and  mi- 
nerals,  and  the  rubbish  and  earth,  by 
raising,  digging  for  and  getting  the  said 
coals,  ironstone  ••  and  minerals  upon  the 
enclosed  lands  or  waste  lands  of  the  said 
lessors,  or  either  of  them,  from,  out  of  or 
under  which  the  mines  and  minerals 
thereby  demised  should  be  gotten,  and 
full  liberty,  power  and  authority  for  the 
said  lessees,  their  executors,  adminis- 
trators and  assigns,  to  sell,  use  and  con- 
sume the  said  coal,  ironstone  and  other 
stone  and  minerals,  and  to  convert  the 
said  coal,  or  such  part  thereof  as  they 
should  think  proper,  into  charcoal,  they, 
the  said  lessees,  tiieir  executors,  admini- 
strators and  assigns,  from  and  after  the 
expiration  of  the  said  lease  of  the  1st  of 
April,  1779^  making  reasonable  satisfac- 
tion to  the  said  lessors,  their  heirs  and 
assigns,  and  their  tenant  and  tenants,  for 
the  damage  done  to  them  respectively  by 
the  surfiEtce  of  their  land  being  covered 
with  rubbish  or  otherwise  injured,  or  as 
he  or  they  should  or  might  sustain  as 
well  by  the  injuiy  done  to  the  lands  of 
the  said  lessors  m  sinking  and  getting 
the  said  mines  and  minerals,  and  con- 
verting *coal  into  charcoal,  as  for  such 
damage  or  injury  as  might  be  done  or 
caused  in  the  dwelling-houses  or  other 
buildings  of  the  said  lessors,  by  getting 
mines  of  coal,  ironstone  or  other  stone, 
or  other  minerals  under  or  near  to  any  of 
the  dwelling-houses  or  other  buildings  of 
the  said  lessors,  according  to  the  cove- 
nant thereinafter  contained  for  that  pur- 
pose, which  covenant  was  and  is  in  the 
words  following,  that  is  to  say — 

And,  further,  that  in  case  any  damage 
or  injury  daring  the  term  hereby  granted 
shall  happen  to  any  of  the  dwelling-houses, 
cottages  or  other  buildings  already  erected, 
or  to  any  dwelling-honsee,  cottages  or 
buildings  to  be  hereafter  erected  on  the 


estate   of  the  said  Bobert  Slaney  and 
Robert  Aglionby  Slanev,  in  the  parish  of 
Dawley  aforesaid,  in  lieu  and  stead  of 
any  of  the  present  erections  or  buildings, 
and  not  of  greater  value  than  the  present 
buildings  were  when  erected,  by  reason  of 
any  coals,  ironstone  or  other  minerals, 
being  got  under  them  or  any  of  them,  or 
so  near  to  them  or  any  of  them  as  to 
occasion    such  injury   or    damage,   that 
then  the  said  Sarah  Darby,  &c.,  their 
executors,    administrators    and    assigns, 
shall  and  will  at  their  own  costs  and 
charges,   on    six  days'    notice  to  them 
given  by  the  lessors,  their  heirs  or  as- 
signs, or    their    respective  tenants,  re- 
build, repair    and    find    materials    and 
carriage  of  materials  for  the  building  and 
repairing  any  such  messuages,  cottages 
and  other  buildings  so  damaged  and  in- 
jured by  the  means  aforesaid,  and  put 
and  make  such  messuages,  cottages  and 
other  buildings  in  as  good  state,  condition 
and  repair  as  they  were  before  such  injury 
or  damage  was  done  or  happened  to  them 
respectively.    And  further,  that  they,  the 
lessees,  their  executors,  administrators  and 
assigns  shall  and  will  yearly  and  every 
year  on  the  25th  of  March  in  each  year 
during  the  term  hereby  granted  well  and 
truly  pay  or  cause  to  be  paid  unto  the 
said  Robert  Slaney  and  his  assigns  during 
his  life,  and  after  his  decease  to  the  said 
Robert  Aglionby  Slaney,  his  heirs  and 
assigns,  over  and  besides  the  immediate 
damage  or  injury  occasioned  to  the  stock 
or  crops  of  the  tenant  or  occupier  of  the 
lands  so  to  be  damaged  (which  is  to  be 
paid  for  to  the  said  tenant  or  occupier)  a 
satisfaction  for  all  damages  and  trespasses 
which  shall  be  by  them  sustained,  or  which 
hereafter  shall  be  done  or  committed  by 
the  lessees,  their  executors,  administrators 
and  assigns,  agents,  workmen,  carriers  or 
colliers,  by  getting  the  said  mines  and 
minerals,  after  the  rate  of  forty  shillings 
per  acre  per  annum  for  and  during  the 
first  five  years  from  the  commencement 
of  such  damage,  and  so  in  proportion  for 
any  greater  or  less  quantity  than  an  acre. 
And  from  and  after  the  expiration  of  the 
said  term  of  five  years  from  the  com- 
mencement of  such  damage  shall    and 
will  well  and  truly  pav  or  cause  to  be 
paid  to  the  lessors  such  a  price  or  value 
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for  Uie  land  so  to  be  damaged,  as  aforesaid, 
as  shall  be  fizedjihereon  by  two  indifferent 
persons,  one  to  be  chosen  by  each  partj, 
and  in  case  snch  two  persons  shall  not 
agree,  then  such  a  price  as  shall  be  fixed 
by  sach  one  person  as  the  two  persons  so 
to  be  appointed  as  aforesaid  shall  name  as 
their  umpire,  whose  determination  shall 
be  final,  ^e  value  of  each  acre  of  the  said 
land  prior  to  snch  damage  done  being 
reckoned  by  the  arbitrators  or  umpire  at 
602.  per  acre ;  and  on  payment  of  such 
sum  as  such  arbitrators  or  their  umpire 
shall  so  fix,  together  with  interest  thereon, 
after  the  rate  of  51.  per  cent,  per  annum, 
after  the  expiration  of  the  said  term  of 
five  years,  when  the  said  damage  rent  of 
forty  shillings  per  acre  is  wholly  to  cease, 
to  the  time  of  the  actual  payment  of  the 
said  estimated  damage,  the  lessees  shall 
have  the  free  use,  possession  and  enjoy- 
ment of  the  land  which  shall  be  so 
damaged  for  the  tiien  residue  of  the  said 
term  of  thirty-eight  years  or  other  fur- 
ther term  to  be  granted  as  hereinafter 
mentioned  witliout  paying  any  further 
consideration  for  the  same  by  way  of  rent 
or  otherwise  howsoever. 
-  And  afterwards,  and  during  the  exis- 
tence of  the  term,  all  the  estate  and  in- 
terest of  the  lessees  became,  and  now  is, 
vested  in  the  defendants,  and  after  the 
granting  of  the  term  and  subject  thereto, 
tiie  plaintiff  became  possessed  of  the  land, 
mill,  cottage  and  other  buildings  in  the 
different  counts  mentioned,  and  the  de- 
fendants lawfully  and  properly  worked 
the  mines  under  and  according  to  the 
terms  of  the  indenture.  And  that  the 
damage  or  injury  to  the  land,  mill,  cottage 
and  other  buildings  of  the  plaintiff  in  the 
different  counts  respectively  mentioned 
and  therein  respectively  complained  of, 
happened  and  accrued  by  reason  of  the 
defendants  so  working  the  mines.  And 
that  at  the  time  of  the  doing  of  the  acts 
by  the  defendants,  and  of  the  accruing  of 
ihe  damage,  they  always  were,  and  thence 
hiUierto  nave  been,  always  ready  and 
willing  to  perform  the  covenant  on  their 
purt,  and  to  have  the  amount  of  com- 
pensation to  which  the  plaintiff  might  be 
entitled  settied  as  by  the  indenture  pro- 
vided and  to  pay  the  same,  as  the  plaintiff 
well  knew. 


Eleventh  plea,  as  to  the  fourth  and  fifth 
counts  of  the  declaration,  that  after  the 
granting  of  the  term,  and  subject  thereto, 
the  reversion  in  the  land,  mill,  cottage  and 
other  buildings  in  the  said  fourth  and 
fifth  counts  respectively  mentioned  became 
vested  in  the  plaintiff,  and  except  as  afore- 
said, repeating  the  tenth  plea. 

Second  replication  to  the  third,  tenth 
and  eleventh  pleas,  that  divers  of  the 
mill,  cottage  and  buildings  in  each  count 
of  the  declaration  mentioned  are  build- 
ings  erected  since  the  making  of  the 
lease  in  the  pleas  respectively  men- 
tioned and  referred  to,  and  were  not 
erected  in  lieu  or  instead  of  any  build- 
ings erected  on  the  land  at  the  time  of 
the  making  of  the  lease. 

Third  replication  to  the  third,  tenth 
and  eleventh  pleas,  that  the  damage  in 
the  different  counts  of  the  declaration 
mentioned,  to  which  the  same  pleas  are 
pleaded,  arose  and  accrued  in  consequence 
and  by  reason  of  the  defendants  after  the 
erection  of  the  mill,  machinery,  cottage 
and  buildings  in  those  counts  mentioned, 
having  excavated,  gotten  and  removed 
the  minerals  under  and  near  to  the  lands 
in  those  counts  mentioned,  while  the 
plaintiff  was  possessed  as  in  those  counts 
mentioned,  without  leaving  proper  and 
sufficient  support  in  that  behalf,  and  the  - 
damage  would  not  have  happened  or  ac- 
crued if  the  defendants  had  left  reason- 
able and  proper  support  for  the  land  in 
those  counts  mentioned. 

Demurrers  to  the  third,  tenth  and 
eleventh  pleas,  on  the  ground,  amongst 
others,  that  the  alleged  lease  upon  which 
they  were  based  did  not  expressly  or 
impliedly  deprive  the  plaintiff  of  the 
right  to  have  his  land  supported,  and 
that  the  covenants  set  out  merely  gave  a 
cumulative  remedv. 

Demurrers  to  tne  second  and  third  re- 
plications, on  the  ground,  amongst  others, 
that  the  defendants  were  authorised  by 
the  lease  to  work  the  minerals  without 
leaving  support  to  the  land  and  buildings 
mentioned. 

Dowdeswell  (Shaw  with  him),  for  the 
plaintiff,  cited  Harris  v.  Eyding  (1),  Hum^ 

(1)  6  Mee.  &  W.  60 ;  s.  c.  8  Law  J.  Rep.  (m.s.) 
£xcb.  181. 
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phries  V.  Brogden  (2),  Bowhotham  ^  v. 
Wilson  (3),  Smart  v.  Morton  (4),  Eoberts 
V.  Haines  (5),  Stroyan  v.  Knowles  (G), 
Berkley  v.  fii/*^/fo  (7),  Di^dale  v.  Robert^ 
son  (8). 

Bosanqttet  for  the  defendants,  reb'ed 
upon  Roberts  v.  Haines  (6)  and  Boicboiham 
V.  TTtZ^ow  (3). 

Dowdesivell  in  reply. 

Blackburn,  J. — I  think  our  judgment 
ought  to  be  for  the  defendants.  There 
can  be  no  doubt  the  right  of  a  grantee  of 
minerals  held  as  a  separate  tenement,  with 
regard  to  the  surface,  is  accurately  laid 
dowaiu  Bowbotliam  v.  Wilson  (3)  by  Lord 
Wensleydale — "There  is  no  doubt  that, 
prima  facicy  the  owner  of  the  surface  is 
entitled  to  the  surface  itself  and  all  below 
it  ea;  ^ure  naturce ;  and  those  who  claim  the 
property  in  the  minerals  below,  or  any 
interest  in  them,  must  do  so  by  some 
grant  from,  or  conveyance  by,  him,  or  it 
may  be  from  the  Crown,  as  suggested  by 
Lord  Campbell  in  the  case  of  Humphries 
V.  Brogden  (2).  The  rights  of  the  grantee 
to  the  minerals,  by  whomsoever  granted, 
must  depend  upon  the  terms  of  the  deed 
by  which  they  are  conveyed  or  reserved 
when  the  surface  is  conveyed.  Prima 
facie^  it  must  be  presumed  that  the  mine- 
rals are  to  be  enjoyed,  and,  therefore, 
that  a  power  to  get  them  must  also  be 
granted  or  reserved  as  a  necessary  inci« 
dent.  It  is  one  of  the  cases  put  by 
Shepherd  (Touc1istofi€y  chap.  5,  p.  89)  in 
illustration  of  the  maxim,  Quando  cdiquid 
eonceditur,  eonceditur  etiam  ei  id  sine  quo  res 
ipsa  non  esse  potuit,  that  by  the  ei^nt  of 
mines  is  g^ranted  the  power  to  dig  them.  A 
-  similar  presumption  j>rtma/aci^  arises  that 
the  owner  of  the  mines  is  not  to  injure  the 
owner  of  the  soil  above  by  getting  them, 
if  it  can  be  avoided.    Bat  it  rarely  hap- 

(2)  12  Q.B.  R«p.  789 ;  s.  c  20  Law  J.  Kep. 
(n3.)  Q.6.  10. 

(3)  8  H.L.  Cas.  348 ;  8.c.  30  Law  J.  Rep.  (n.s.) 
Q.B.  49. 

(4)  5  E.  &  B.  30 ;  8.  c.  24  Law  J.  Bcp.  (x.s.) 
aB.  260. 

(6)  6  E.  &  B.  648 ;  s.  c  2ft  Law  J.  Rep.  (k.8.) 
Q.a  853.  In  error,  7  £.  &  B.  62d ;  s.  c  27  Law 
J.  Rep.  (n.8.)  Exch.  49. 

(6)  6  Hurl.  &  N.  454;  s.  c.  30  Law  J.  Rep. 
(n.s.)  Exch.  102. 

(7)  16  Con.  B.  Rep.  K.S.  79. 

(8)  8  Kay  &  J.  696, 


pens  that  these  mutual  rights  are  not 
precisely  ascertained  and  settled  by  the 
deed  by  which  the  right  to  the  mines 
is  acquired;  and  then  the  only  ques* 
tion  would  be  as  to  the  construction  of 
that  deed,  which  may  vary  in  each  case." 
Li  that  case  there  had  been  separate  allot- 
ments under  an  Inclosure  Act,  of  land  and 
the  mines  under  it,  and  Pears,  the  allottee 
of  the  surfiEkce,  had  executed  the  award, 
which  provided  that  the  mines  might  be 
worked,  and  Lord  Wensleydale  held  that 
this  execution  of  the  award  would  ope> 
rate  as  a  grant  of  the  right  to  work 
the  mines,  saying,  ^  Pears  would  still  be 
bound  by  the  deed  which  he  executed, 
which  would  operate  as  a  grant  of  the 
right  to  win  the  coals  in  such  a  manner  as 
might  injure  the  superjacent  land." 

I  take  it  that  this  case,  which  is  a  deci* 
sion  of  the  highest  Court,  is  binding  upon 
us,  and  we  have  to  find  out^  from  the  con- 
struction of  the  deed  before  us,  whether 
the  parties  intended  that  the  mines  and 
right  to  work  them  should  be  granted  ab« 
solutely,  or  only  subject  to  the  grantor's 
continued  right  of  support  Prima  faciei 
it  must  be  assumed  that  the  grantee  of  the 
minerals  is  to  work  them  so  as  not  to  in- 
jure the  surface,  but  the  question  is  whe* 
ther  such  a  presumption  is  excluded  by 
the  present  deed.  Now,  looking  at  this 
deed,  does  it  sufficiently  appear  what  the 
intention  of  the  parties  was  P  It  i^pears 
that  at  the  time  of  the  grant  there  were 
houses  on  part  of  the  surfieu^e,  and  the 
deed  gives  a  power  to  work  the  mines, 
"making  reasonable  sati^aotion  to  tiie 
lessors,  their  heirs  and  assigns,  and  their 
tenant  or  tenants,  for  the  damage  done 
to  them  respectively  by  the  sur&ce  of 
their  land  being  covered  with  rubbish  or 
otherwise  injured,  or  as  he  or  they  should 
or  might  sustain,  as  well  by  the  injury 
done  to  the  lands  of  the  said  lessors  in 
sinking  and  getting  the  said  mines  and 
minends,  and  converting  coal  into  char- 
coal, as  for  such  damage  or  injury  as 
might  be  done  or  caused  in  the  dwelling 
houses  or  other  buildings  of  the  said 
lessors,  by  getting  mines  of  coal,  ironstone, 
or  other  stone,  or  other  minerals  under  or 
near  to  any  of  the  dwelling  houses  or 
other  buildings  of  the  said  lessors,  accord- 
ing to  the   covenant  thereinafter  con- 
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tained."  Does  this  mean  an  absolute 
grant  without  provision  as  to  support? 
Now,  where  there  is  a  grant  of  minerals, 
whether  this  is  a  grant  of  the  right  to  in- 
terfere with  the  surfiskce  is  a  question  of 
intention,  and  prima  facte,  you  are  to  work 
the  minerals  so  as  to  support  the  surface. 
Here  houses  have  been  built  on  part  of 
the  sur&ce,  and  the  question  is,  does  the 
deed  say  you  may  work  the  minerals  ab- 
solutely ?  I  think  that  nothing  turns  on 
the  use  of  afi&rmatiye  or  negative  words. 
^  If  the  owner  of  a  horse  say,  "  You  may 
take  the  horse  for  201."  the  person  taking 
the  horse  and  paying  the  money  could  not 
be  sued  for  trespass  in  taking  the  horse, 
because  it  sufficiently  appears  that  there 
was  an  intention  lo  buy  and  sell  the 
horse.  So  here,  I  think,  it  does  sufficiently 
appear  that  the  lessee  of  the  minerals  was 
to  get  them,  though  at  the  risk  of  injuring 
the  surface.  Prima  facie,  the  words  of  the 
covenant  mean  that  the  lessor  is  tobe  com- 
pensated by  the  lessee  for  not  leaving  suffi- 
cient support  for  the  houses  on  the  surfisice. 
The  award  amounts  to  this — ^y ou  have  pur- 
chased coals  on  these  terms,  that  if  you  take 
away  coals  which  support  you  must  pay 
compensation  to  the  tenants,  and  a  right  to 
take  away  minerals  damaging  the  surface 
is,  if  necessary,  sold  to  the  lessee,  upon  the 
terms  that  for  five  years  he  shall  pay  a 
fixed  compensation.  The  grant  is,  you 
shall  have  the  minerals,  ^ot  on  the  usual 
terms,  but  with  a  right  to  take  them  abso- 
lutely, but  if  you  do  damage  in  taking 
them  away  you  jnust  pay  compensation. 
I  think,  therefore,  that  the  pleas  are  good 
and  the  replication  bad. 

Mellob,  J.,  concurred. 

Lush,  J.  ~ I  am  of  the  same  opinion.  It 
is  well  established  by  the  cases  that  a 
grant  of  minerals  is  to  be  read  as  if  it  were 
a  grant  of  all  minerals  that  can  be  taken 
away  without  disturbing  the  surface.  K 
compensation  clauses  are  contained  in  the 
grant,  they  must  be  read  as  if  they  were 
confined  to  acts  on  the  surfiEbce,  the  pre- 
sumptioii'  being  that  the  grantor  did  not 
intend  to  be  deprived  of  the  support  for  the 
surface  soiL  But  the  words  here  cannot 
be  read  so  as  to  be  limited  to  acts  done  on 
the  surface.  The  grant  is  expressed  in 
general  terms,  and  the  compensation  clause 
is  as  follows — *'  making  reasonable  satis- 

29kw  Ssbeu,  42.— a.B. 


faction  for  injury  to  the  lands  of  the 
lessors,"  &c,  "Ekd.  it  stopped  there  I 
should  have  agreed  with  Mr.  Dowdes- 
well  that  the  words  might  have  been  con- 
fined to  injury  done  on  the  surface  ;  but 
the  words  which  follow  as  to  injury  to 
dwelling  houses  or  buildings  cannot  be  so 
limited.  The  parties  clearly  contemplated 
that  the  mining  operations  authorised  by 
the  lease  might  result  in  injury  to  the  sur- 
face and  the  houses  upon  it.  Taking  the 
whole  of  the  deed  together,  I  think  that 
it  is  clear  that  what  the  parties  meant 
was  that  the  lessees  should  have  a  right  to 
remove  the  minerals,  even  to  the  extent 
of  injuring  the  surfoce,  provided  they 
made  compensation  according  to  .the 
grant. 

Judgment  for  tlie  defendants. 


Attorneys — C.  J.  Holmes,  for  plaintiff;  W.  Potts, 
agent  for  Potts  &  Son,  Broseley.'for  defend- 
ants. 


1873.  \ 
Jan.  22.  J 


6AILET,  appdla/nt  v. 
WILLIAMSON,  re^ondent. 


Parks  Begulation  Act,  1872  (36  8f  36 
Vict  c.  15),  88.  4,  9,  Sch.  1,  Begulations  8 
^  19 — Rules  not  laid  before  Parlia/ment'^ 
Bight  of  Meeting  in  Royal  Parks. 

By  tJie  Parks  Begulation  Act,  1872,  35 
^  36  Vict.  c.  15  (passed  June  27,  1872), 
8.  4i,^^  If  any  person  does  any  act  in  con* 
traveniion  of  any  regulation  contained  in 
the  first  schedule  annexed  hereto,  he  shall, 
on  conviction  by  a  Court  of  swnmary  juris^ 
diction,  he  liable  to  a  penalty  not  exceeding 
five  pounds ;  but  the  regulations  contained 
in  the  said  schedule  shall  not  take  effect 
until  the  expiration  of  one  calendar  month 
after  the  passing  of  this  Act."  By  sec.  9, 
"  Any  rule  made  in  pursuance  of  the  first 
schedule  to  this  Act  shall  be  forthwith  laid  be* 
fwe  both  Houses  of  Parlianusnt,  if  Parliament 
be  sitting,  or  if  not,  then  within  three  weeks 
after  the  beginning  of  the  tlwn  next  ensuing 
session  of  Parliament ;  and  if  amy  such  rules 
sluiU  be  disapproved  of  by  either  Souse  of 
Parliament  within  one  month  after  the  same 
shall  have  been  so  laid  before  Parliament, 
such  rules,  or  stich  parts  thereof  as  shall  be 
U 
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disapproved  of,  shall  not  he  enforced"  By 
Regulation  8  in  schedule  1,  "jN^o  person 
shall  deliver,  or  invite  any  person  to  deliver, 
any  pvhlic  address  in  a  park,  except  in  oc- 
cordajice  with  the  rules  of  the  park;  **  and 
hy  Eegulation  19,  "  Rules  of  the  Park " 
mean  rules  made  hy  the  Ranger  as  to 
matters  within  his  jurisdiction,  and  as  to 
other  maMers,  rules  made  hy  the  Oommis^ 
Burners  of  Works  and  PMic  Buildings, 

Rules  for  Hyde  Park  were  made  and 
published  on  dhe  \st  of  October,  1872, 
signed  hy  the  Ranger  and  under  the  seal  of 
the  Commissioners  of  Works,  By  rule  11, 
"  No  public  address  may  he  delivered,  eaj- 
oept  within  forty  yards  of  the  notice-hoard 
on  which  this  rule  is  inscribed,"  By  rule 
13,  **  No  public  address  may  he  delivered 
urdess  a  written  notice  of  the  intention  to 
deliver  the  same,  signed  with  the  names 
and  addresses  of  two  householder's  residing 
in  the  metropolis,  he  left  at  the  office  of  the 
Commissioners  of  Her  Majesty^ s  Works  and 
Public  Buildings,  at  least  two  clear  days 
before :  such  notice  must  state  the  day  and 
hour  of  intended  delivery.  After  such  a 
notice  has  been  received,  no  other  notice  for 
the  delivery  of  any  other  address  on  the 
same  day  wiU  he  valid,^* 

The  appellant^  in  the  Novemher  following, 


and  before  the  meeting  of  Parliament,  deli- 
vered  a  public  address  m  Hyde  Park,  more 
than  forty  yards  from  a  notice-board  on 
which  the  rule  above  mentioned  was  in^ 
scribed,  and  having  been  summoned  before 
a  police  magistrate  was  cotivieted  and 
fined : — 

Held,  that  the  conviction  was  right,  as  U 
was  the  inlentioti  of  the  legislature  thai 
tlie  rules  should  come  into  operation  in  the 
recess,  and  before  the  approval  of  Parlia^ 
ment  had  been  obtained,  and  that  in  case 
Parliament  should  disapprove  of  them,  they 
should  cease  to  be  further  enforced;  thai 
the  rules  were  sufficiently  authoiticated  by 
having  the  signature  of  the  Ranger  and 
the  seal  of  the  Commissioner  attached  to 
the  same  copy ;  that  they  were  within  the 
jurisdiction  of  either  the  Ranger  or  the 
Commissioner  ;  and  that  there  was  nothing 
in  section  11  which  prevented  the  appellant 
from  being  convicted,  as  ai  the  date  of  the 
act  there  was  no  right  of  way  or  of  holding 
public  meetings  in  Hyde  Park. 

[For  the  report  of  tlie  above  case  see 
42  Law  J.  Rep.  (n.s.)  M.C.  p.  49.] 


END  OF  HILAKY  TERM,  1873. 


Digitized  by 


Google 


CASES  AKGUED  AND  DETERMINED 


ni  THB 


Court  of  ^nttn'&  Bene!) 


▲KD  lie  THB 


€jct\^tqntx  €\^ambtx  and  i^ou^e  of  Corb£( 

ON  EKROR  AND  APPEAL  IN  CASES  IN  THE  COURT  OF  QUEEN'S  BENCH. 


EASTEE  TEEM,  36  yiCTOELE. 


.} 


LAWRENCE  V.  JENKINS. 


1873 

Jan.  17 
April  22 

Negligence — Ohligatlon  to  repair  Fence — 
Etcajpe  of  Cattle — Bight  to  Notice  of  Fence 
being  out  of  B^air, 

The  plaintiff  and  the  defenda/nt  were  the 
occupiers  of  adjoining  closes  of  land  s&pa^ 
rated  by  afence,  which  was  situated  on  the 
defendanVs  close^  and  was  the  property  of 
the  defendant.  There  was  evidence  that 
for  more  than  forty  years  the  fence  had  been 
repaired  whenever  repairs  were  necessary  by 
the  owner  and  occupiers  of  the  defendants 
land,  and  that  on  several  occasions  the  fence 
had  been  repaired  by  the  defendant  and 
his  predecessors  in  title  upon  notice  front 
the  occupier  for  the  time  being  of  the 
plaintiffs  close.  The  defendant  sold  the 
faUage  of  the  wood  on  his  close  to  one  J?., 
who  proceeded  to  fell  tlie  trees,  and  some  of 
his  servants  felled  a  tree  in  so  negligent  a 
manner  that  it  caused  a  gap  in  the  fence, 
through  which  the  plaintiffs  cattle  etitered 
the  defendant's  dose,  and  hamng  eaten 
some  of  the  foliage  of  a  yew  tree  there,  died 
in  consequence.  In  an  action  in  the  County 


Court  the  Judge  fownd  as  a  fact  that  there 
was  an  obligaMon  on  the  part  of  the 
defendant  to  keep  the  fence  in  repair  for 
the  purpose  of  preventing  cattle  lawfuUy  in 
the  plaintiffs  close  from  escaping  into  the 
defendant's  close,  and  that  the  escape  of  the 
cattle  was  caused  by  the  negligence  of  the 
servants  of  H.,  but  that  the  defendant  had 
not  received  notice  that  the  fence  was  broken 
down.  Upon  these  facts  tlie  Judge  held 
that  the  defendant  was  not  responsible  for 
the  injury  to  the  plaintiff : — Held,  that  the 
decision  was  wrong,  as  it  appeared  from  the 
evidence  that  the  defendant  was  bound  at 
his  peril  at  all  times  to  maintain  the  fence 
and  without  notice  to  repair  it,  and  the 
damage  done  to  the  cattle  was  proximately 
due  to  the  defective  state  of  the  fence. 

This  was  an  appeal  from  the  judgment 
of  the  County  Court  Judge  of  Monmouth- 
shire, holden  at  Newport. 

The  action  was  to  recover  40Z.  damages 
against  the  defendant  for  the  loss  of  two 
cows  of  the  plaintiff  under  the  circum- 
stances hereinafter  mentioned. 

The  plaint  stated  that  the  plaintiff 
claimed  4iOZ.,  the  damages  sustamed  by 
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reason  of  two  of  his  cows  being  killed 
from  eating  the  foliage  of  a  yew  tree  which 
had  been  then  recently  felled  in  a  wood 
of  the  defendant  which  adjoined  the 
plaintiff's  land,  and  into  which  wood  the 
cows  escaped  from  the  plaintiff's  land  in 
consequence  of  the  neglect  of  the  de- 
fendant to  repair  a  fence  belonging  to  him 
dividing  the  wood  and  land,  and  which 
fence  tno  defendant  of  right  ought  to 
maintain  in  repair. 

Dunne  all  the  time  hereinafter  men- 
tioned, me  plaintiff  was  possessed  of  and 
occupied  a  close  of  land,  part  of  a  farm, 
and  the  defendant  was  possessed  of  and 
occupied  another  close  of  land  (being 
woodland)  adjoining  the  close  of  the 
plaintiff  and  separated  therefrom  by  a 
lence  which  was  situate  on  the  defend- 
ant's close,  and  was  the  property  of  the 
defendant. 

In  October,  1871,  the  defendant  sold 
the  fallage  of  the  wood  on  his  close  to 
one  Higgins,  who,  accordingly,  by  his 
servants,  felled  the  trees  and  underwood 
growing  thereon ;  but  the  defendant  did 
not  part  with  any  portion  of  the  soil  of 
his  close,  whieh  he  continued  to  occupy 
as  aforesaid. 

A  short  time  before  the  27th  of  De- 
cember, 1871,  some  servants  of  Higgins 
felled  a  beech  tree  standing  near  the 
fence  in  such  a  manner  that  it  fell  over 
the  fence  and  broke  down  a  large  part 
thereof.  The  beech  tree  was  felled  m  a 
negligent  manner. 

Whilst  the  beech  tree  lay  on  the  fence, 
the  branches  of  the  tree  filled  up  the  gap 
made  by  its  fall ;  but  a  few  days  after- 
wards those  branches  were  removed  by 
some  servants  of  Higgins,  and  afber  they 
were  so  removed,  until  the  27th  of  De- 
cember, there  was  a  considerable  gap  or 
opening  in  the  fence  sufficiently  large  for 
cattle  to  pass  from  one  close  to  the  other 
through  the  same;  during  all  which 
time  the  fence  was  out  of  repair,  but  it 
was  not  brought  to  the  knowledge  of  the 
defendant  or  his  bailiff  that  the  fence  had 
been  so  broken. 

On  the  26th  of  December  some  ser- 
vants of  Higgins  felled  a  certain  yew 
tree,  being  a  few  yards  from  the 
fence,  and  near  the  spot  where  the  beech 
tree  had  been  felled.    The  yew  tree  was 


allowed  to  remain  during  the  night  of 
the  26th  in  the  place  where  it  had  been 
felled. 

During  the  night  of  the  26th,  the  plain- 
tiffs cows  then  being  lawfully  upon  the 
plaintiff's  close,  escaped  through  the  gap 
or  opening  in  the  fence  out  of  the  close 
of  the  plaintiff  into  that  of  the  defendant, 
and  in  the  morning  of  the  27th  they 
were  found  on  the  close  of  the  defendant 
near  the  yew  tree. 

About  mid-day  on  the  27th  the  cows 
died,  and  the  Couniy  Court  Judge  found 
that  they  died  from  eating  some  of  the 
foliage  of  the  yew  tree,  which,  when  eaten 
to  excess,  is  destructive  to  cattle.  At  that 
time  of  the  year  there  was  veiy  little  ver- 
dure or  green  food  in  the  fields,  and  the 
cows,  from  being  foddered  on  dry  food, 
were  the  more  inclined  to  browze  the 
green  foliage. 

Evidence  was  given  that  for  more  than 
forty  years  the  fence  had  been  repaired 
whenever  repairs  were  necessary  by  the 
owner  and  occupiers  of  the  defendant's 
wood,  and  also  that  on  several  occasions 
during  the  last  nineteen  years  the  fence 
had  been  repaired  by  the  defendant  and 
his  predecessors  in  estate,  upon  notice 
being  given  to  him  or  his  bailiff  by  the 
occupier  for  the  time  being  of  the  plain- 
tiff's close;  whenever  the  fence  was  so 
repaired  it  was  for  the  purpose  of  pre- 
venting cattle,  lawi^Uy  being  in  the  plain- 
tiff's close,  from  escaping  out  of  the  same 
into  the  close  of  the  defendant. 

It  was  contended  for  the  plaintiff,  first, 
that  the  facts  established  an  obligation  on 
the  part  of  the  defendant  to  repair  and  keep 
in  repair  the  fence  for  the  purposes  afore- 
said ;  secondly,  that  the  damage  was  not 
too  remote  to  enable  the  plaintiff  to  main- 
tain this  action ;  thirdly,  that  the  defen- 
dant was  liable  in  this  action.  Each  of 
these  points  was  contested  by  or  on  be- 
half of  the  defendant,  who  also  contended 
that  the  damage  was  attributable  to  the 
felling  of  the  yew  tree,  relying  on  Butler 
V.  Hunter  (1). 

The  Judge  found  as  a  fact  that  there 
was  an  obligation  on  the  part  of  the  de- 
fendant to  repair  and  keep  in  repair  the 

(1)  7  Hurl  &  N.  826;  s.  c  31  Law  J.  Eep. 
(n.s.)  Exch.  214. 
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fence,  for  the  purpose  of  preventing  cattle, 
lawfnlly  being  in  the  plaintiff's  close, 
from  escaping  out  of  the  same  into  the 
close  of  the  defendant. 

He  also  considered  that  the  damage 
was  not  too  remote  to  enable  the  plain- 
tiff to  maintain  this  action. 

And  he  found  as  a  &ct  that  the  escape 
of  the  cows  from  their  own  pasture  was 
caused  by  the  negligence  of  the  servants 
of  Higgins,  either  in  not  so  felling  the 
beech  as  to  prevent  its  falling  on  the 
hedge,  or,  if  that  was  not  preventible,  in 
not  temporarily  fencing  round  the  gap 
until  the  tree  could  be  moved,  and  the 
gap  be  properly  stopped;  and  he  was 
of  opinion  that  it  was  the  duty  of  Higgins 
to  so  cut  and  remove  the  wood  as  not  to 
injure  the  rights  of  the  plaintiff.  He  also 
found  that  neither  defendant  nor  his  bailiff, 
to  whom  the  numagement  of  this  wood- 
land was  entrusted,  received  notice  of  the 
fence  having  been  broken  down,  and  he 
held,  on  the  authority  of  Longmeid  v.  HoU 
liday  (2),  and  Bidler  v.  Hunter  (1)  that 
Mr.  Higgins,  and  not  the  defendant,  was 
responsible  for  the  loss  of  the  cows,  as 
the  result  of  his  servants'  negligence,  and 
directed  a  nonsuit  to  be  entered. 

In  case  of  this  decision  being  reversed 
on  appeal,  he  assessed  the  plaintiff's  da- 
mages at  40Z. 

The  question  for  the  opinion  of  the 
Court  of  Queen's  Bench  was,  wheth^ 
the  defendant  was  liable  in  this  action. 

Hei'schell  {P  ether  am  with  him),  for 
the  appellant. — The  nature  of  the  de- 
fendant's obligation  to  repair  the  fence, 
as  found  by  the  Cotmty  Court  Judge,  is 
described  in  Gale  on  Easements,  4fth  edit, 
p.  460,  as  "  a  spurious  kind  of  easement, 
obliging  an  owner  of  land  to  keep  his 
fences  in  a  state  of  repair,  not  only  suffi- 
ciently  to  restrain  his  own  cattle  within 
bounds,  but  also  those  of  his  neighbours, 
and  rendering  him  liable  for  any  injury 
which  his  neighbours'  cattle  may  sustain 
in  consequence  of  the  non-repair  of  the 
fences,  which,  unless  an  easement  had 

(2)  6  Exeh.  Bep.  761 ;  s.  c.  20  Law  J:  Kep. 
(na)  Ezch.  430. 

(8)  4  HnrL  &  G.  263 ;  8.  c  35  Law  J.  Bep. 
(N.S.)  Ezch.  154. 


been  acquired,  he  clearly  would  not  be." 
It  is  no  excuse  for  the  defendant  that 
some  person  to  whom  he  has  conceded 
certain  rights  has  allowed  the  fence  to 
get  out  of  repair.  The  defendant  has  his 
remedy  over  against  Higgins,  but  the 
plaintiOf  had  no  control  over  any  one  in 
the  defendant's  close,  and  was  unable  to 
prevent  the  mischief.  The  case  of  Flet^ 
cher  V.  Bylands  (3)  is  an  authority  to 
shew  that  if  the  defendant  is  bound  to 
keep  his  close  in  such  a  condition  as  not  to 
injure  that  of  his  neighbours,  it  is  no 
defence  that  he  has  employed  a  compe- 
tent contractor.  It  is  unnecessary  to 
raise  any  question  as  to  whether  Higgins 
and  those  whom  he  employed  were  the 
defendant's  servants.  He  cited  Bullen 
and  Leakeys  Precedents  of  Pleadings^ 
p.  329. 

Michael,  for  the  defendant. — It  is  true 
that  the  case  finds  that  there  was  aa. 
obligation  to  repair  the  fence  on  the  part 
of  the  defendant ;  but  a  defect  in  the  fence 
caused  by  the  mere  collateral  act  of  a 
stranger  is  no  breach  of  this  obligation. 
It  is  not  found  in  the  case  that  any 
reasonable  time  had  elapsed  between  the 
injury  to  the  fence  and  the  accident  to  the 
plaintiff's  cows.  In  Hole  v.  The  Sitting^ 
bourne  and  Sheemess  Railway  Oirmpany 
(5)  Pollock,  C.B.,  says,  where  the  act 
complained  of  is  purely  collateral,  and 
arises  incidentally  in  the  course  of  the 
performance  of  the  work,  the  employer  is 
not  liable,  because  he  never  authorised 
that  act,  the  remedy  is  against  the  person 
who  did  it. 

[CocKBURN,  C.J. — In  what  sense  do 
you.  use  the  word  "  collateral  ?  "] 

The  defendant  merely  sold  the  trees, 
which  he  had  a  perfect  right  to  do.  The 
breaking  of  the  fence  was  collateral  in 
this  sense,  that  it  was  not  incident  to  the 
engagement  with  Higgins.  There  is  no 
proof  that  there  was  any  reasonable 
opportunity  of  repairing  the  fence  in  the 
time  between  the  removal  of  the  branches 
and  the  entry  of  the  cattle.  He  cited 
Boyle  V.  Tandy n  (6). 

Hei'schell  in  reply. 

Cur,  ado.  vult, 

(5)  6  Hurl.  &  N.  497;  s.  c.  30  Law  J.  Rep. 
(n.8.)  Exch.  81. 

(6)  6  B.  &  C.  329. 


Digitized  by 


Google 


150 


COURT  OF  QUEEN'S  BENCH: 


[N.S, 


Thejndgment  of  the  Court  (7)  was,  on 
April  22nd,  read  by — 

Mellob,   J. — The  only  point  in    tliis 
case  as  to  which  we  felt  any  degree  of 
hesitation  at  the  time  of  the  argument 
was  the    question   whether  or  not  the 
defendant  was  entitled  to  a  reasonable 
time  to  repair  the  fence  after  he  might 
or   ought  to  have  had   notice  that    it 
had  been  broken  down.      For,  assum- 
ing   that   the    obhgation  to    which    he 
was    subject    was    to    maintain    at    all 
times,  and  without  notice  to  repair  it,  a 
sufficient  fence  for    the    benefit    of  the 
plaintiff's  close,  we  had  no  doubt  that  the 
learned  Judge  of  the  County  Court  was 
wrong  in  holding  that  the  defendant  was 
not  legaUy  responsible  for  the  loss  of  the 
plaintiff's  cows.     We  concur  in  opinion 
with  the  learned  Judge  that  the  damage 
was  not  too  remote,  but  we  think  that 
the    cases   cited    by    him — Longmeid  v. 
Holliday  (2)   and  Butler  v.   Hunter  (1) 
— are  inapplicable  ;  and  without  express- 
ing   any    opinion   as    to    the    liability 
of  Higgins,   we   are  of  opinion  that  if 
the  obligation  to  maintain  the  fence  be 
such  as  we  haye  assumed,  the  defendant 
would  be  liable  in  this  action.     On  further 
consideration  we  have  come  to  the  con- 
clusion, upon  the  evidence  set  forth  in 
the  case,  that  the  defendant  was  bound, 
at  his  peril,  to  maintain  at  all  times,  and 
without  notice  to  repair  it,  a  sufficient 
fence;  and  that,  except  in  the  case  of 
damage  by  the  act  of  God  or  vis  majors 
he    would   be   answerable    for    damage 
sustained  by  cattle    escaping  from  the 
plaintiff's  close  by  reason  of  the  defective 
state  of  the  fence,  and  proximately  due  to 
that  cause.    At  common  law  the  owners 
of  adjoining  closes  are  not  bound  to  fence 
either  against  or  for  tho  benefit  of  each 
other ;  bat  in  the  absence  of  fences,  each 
owner  is  bound  to  prevent  his  cattle  or 
other  animals  from  trespassing  on    his 
neighbour's  premises.      By  prescription, 
however,  a  hmdowner  may  be  bound  to 
maintain  a  fence  upon  his  land  for  the  bene- 
fit of  the  occupier  of  the  adjoining  close. 
This  obligation  is  described  by  Gale,  in  his 
work  on  Easements  (4th  edit.  p.  460), 

(7)  Cockburn,  CJ.;  Mollor,  J.;  and    Archi- 
bald, J. 


citing  Star  v.  BooJceshy  (8)  and  Boyle  v. 
Tamlyn  (6),  as  in  the  nature  of  a  spuri- 
ous easement  affecting  the  land  of  the 
party   who   is    bound   to    maintain   the 
fence.     A  party  entitled  by  prescription 
to  the  benefit  of  the  fence  might  for- 
merly have  compelled  the  adjoining  owner 
to  repair  it  by  means  of  a  writ  of  de 
curia  claudenda  (Fiizherhert,  Nat.  Brev. 
127),  and  have   recovered  damages  as 
well  for  the  non-repair ;  and  a  plea  in 
an  action  of  trespass  for  injury  done  by 
cattle  that  the  plaintiff  is  bound  by  pre- 
scription to  fence  against  the  defendant's 
cattle,  is  a  good  plea — Nowel  v.  Smith 
(9)  ;  the  party  bound  by  prescription  to 
maintain  the  fence  being  answerable  to 
the  owner  for  whose  benefit  it  is  main- 
tained for  all  damage  reasonat>ly  attribut- 
able to  its  defective  condition.     It  was 
held,  therefore,  in  an  Anonymous  Case  (10) 
that  where  a  horse  of  the  plaintiff  escaped 
into  the  defendant's  field  through  defect 
of  a  fence  which  the  defendant  was  bound 
to  maintain,  and  was  killed  by  &lling 
into  a  ditch  in  the  field,  that  the  de- 
fendant was  liable ;  and  in  a  later  case, 
Booth  V.   Wilson  (11),  that  it  made  no 
difference  that  the  plaintiff  was  only  a 
gratuitous  bailee    of  the    horse   which 
escaped  and  was  killed.      The  same  view 
of  the  law  was  acted  upon  in  the  case  of 
Powell  V.  Salisbury  (12),  where  the  de- 
fendant was  held  liable  for  the  loss  of 
cattle  which  escaped  from  an  adjoining 
field  through  a  defective  fence  which  he 
was  bound  to  repair,  and  were  killed  on 
his  premises  by  the  falling  of  a  hay-stack. 
In  all  these  cases,  however,  the  prescrip- 
tion to  maintain  and  repair    obviously 
implies  the  pre-existence  of  the  fence,  and 
the  right  consequently  to  have  it  always 
existing  as  a  fence ;  in  other  words,  in  a 
condition  sufficient  both  to  prevent  the 
cattle  of  the  owner  entitled  to  it  from 
escaping  out  of  his  close  and  also  to  pro- 
tect him  from  trespasses  by  his  neigh- 
bour's cattle,  and  renders  it,  we  think, 
incumbent  on  the   party   on   whom  the 
prescriptive  obligation  is  imposed  to  re- 

(8)  1  Salk.  335. 

(9)  Cpo.  Elk.  709. 

(10)  1  Vent.  264. 

(11)  IB.  &  Aid.  59. 

(12)  2  You.  &  J.  391. 


Digitized  by 


Google 


Vol.  42.] 


EASTER  TERM,  1873. 


151 


pair  it  in  time  to  prevent  its  becom- 
ing defective,  and  subjects  him  to  all 
risks  of  injury  that  may  be  done  to 
it  by  strangers  and  ti^passers.  We 
think,  therefore,  that  as  the  true  nature 
of  the  prescription  is  that  the  defendant 
was  bound  at  his  own  risk  to  have  a 
sufficient  fence  always  existing,  he  was 
liable  to  the  plaintiff  notwithstajiding  he 
had  no  knowledge  of  the  injury  done  to 
the  fence,  and  consequently  that  the  de- 
cision of  the  County  Court  should  be 
reversed,  and  judgment  given  for  the 
plaintiff. 

Jtidgment  for  the  plaintiff. 


Attorneys — Jones  &  Starling,  agents  for  Cathcart 
&  Vaughan,  Newport,  Monmouthshire,  for  plain- 
tiff; White  &  Sons,  for  defendant. 


DIE  ELBTNOEB  ACTIEN   GESELL- 

1873.    J        scHAFr     pDb     fabrication 

April  18.  I  YON  EISENBAHN-MATEBIBL  V, 

L         CLAYB. 

TTinci;pal  and  Agent — Foreign  Corre- 
spondent—Commission Merchant  —  Bight 
of  Principal  against  Third  Person. 

Where  a  foreign  correspondent  instructs 
his  English  agents  to  order  goods  for  him 
in  this  country,  the  person  contracting  with 
the  agent  to  supply  such  goods  is  not,  in 
the  absence  of  express  agreement,  although 
he  knew  for  whom  the  goods  were  intended, 
liable  to  a/n  action  for  breach  of  his  con- 
tract  at  the  suit  of  the  principal. 

Declaration  by  the  plaintiffs,  a  G^erman 
corporation,  for  breach  of  an  agreement 
on  the  part  of  the  defendant  to  deliver  a 
number  of  Russian  wheels  and  axles. 
Special  damage  that  the  plaintiffs  were 
thereby  prevented  from  fulfilling  a  con- 
tract with  a  Russian  railway  company, 
and  incurred  penalties,  &c. 

Second  plea — denial  of  the  agreement. 

Joinder  of  issue. 

At  the  trial  before  Mellor,  J.,  at  the 
London    Sittings    after    Hilary    Term, 


1872,  it  appeared  that  the  plaintiffs  were 
a  German  company,  formed  for  the  manu- 
facturing of  railway  carriages  and  rolling 
stock,  and  in  December,  1872,  entered 
into  a  contract  with  a  Russian  railway 
company  for  the  supply  to  them  of 
1,000  covered  railway  waggons.  Five 
hundred  of  the  waggons  were  to  be 
delivered  before  the  1st  of  May  (old 
style),  and  the  plaintiffs  agreed  to  pay 
two  roubles  per  day  for  each  waggon  n6t 
dehvered  by  the  stipulated  time.  In  order 
to  fulfil  their  contract  they  instructed 
Messrs.  Seebeck,  Wolff  &  Co.,  their  Lon- 
don  agents,  to  procure  the  wheels  and 
axles  from  ironfounders  in  England.  In 
January,  1872,  Mr.  Hambruck,  one  of 
the  directors  of  the  plaintiffs*  company, 
came  to  England,  and  was  present  at  an 
interview  between  Mr.  Seebeck  and  the 
defendant,  which  ended  in  the  defendant 
writing  different  memoranda,  one  of 
which  was  as  follows : 

"Mr.  Claye  also  offers  to  supply  160  sets 
of  feet  Russian  wheels  and  axles,  five  feet 
gauge,  with  iron  tyres  and  axles,  but  cast- 
iron  bosses,  to  be  delivered  during 
February  and  March  this  year,  at  the  price 
of  31 Z.  per  set  of  four  wheels  and  two 
axles,  delivered  f.  o.  b.  in  Hull,  less  2^ 
per  cent,  commission,  payment  in  three 
months,  banker's  bill  (at  par),  or  1^  per 
cent,  discount  for  cash  payment  fourteen 
days  after  shipment  from  Hull. 

"  Three  years*  guarantee. 

«  S.J.  Claye. 

"  This  offer  to  remain  open  until  Satur- 
day, the  3rd  of  February." 

The  defendant  was  informed  at  this 
interview  of  the  Russian  contract  and  of 
the  penalties  to  which  the  plaintiff!)  would 
be  liable  if  it  were  not  fulfilled. 

On  the  3rd  of  February  Seebeck  &  Co. 
jlegraphed  to  defendant— 

"  We  confirm  order  for  1 50  sets  of  wheels 
and  axles  (Russian  pattern),  with  cast- 
iron  bosses,  at  your  price  of  31 Z.,  less  2^ 
and  1^,  delivered  f.  o.  b.  in  Hull  during 
February  and  March  this  year,  with  your 
guarantee  for  the  wheels  and  axles  of 
three  years. 

"  Seebeck,  Wolff  &  Co.*' 

And  on  the  same  day  they  wrote  a  letter 
to  the  defendant  confirming  the  telegram. 
The  defendant  did  not  deliver  the  wheels 
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and  axles  at  the  time  appointed,  and 
owing  to  the  delay,  the  plaintiffs  were 
compelled  to  pay  a  large  sum  in  respect 
of  the  penalties  under  the  Russian  con- 
tract. At  the  close  of  the  plaintiffs'  case 
it  was  objected  that  there  was  no  proof 
of  a  contract  between  them  and  the 
defendant. 

The  learned  Judge  left  to  the  jury  the 
question  whether  the  defendant's  contract 
was  made  with  Seebeck  &  Co.  or  the 
plaintififo. 

The  jury  found  a  verdict  for  the  de- 
fendant. 

.  BvM  (Gohen  with  him),  now  moved  for 
a  new  tnal  on  the  ground  of  misdirection, 
and  that  the  veidict  was  against  the 
weight  of  evidence.  It  is  not  disputed 
that  Seebeck  <fe  Co.  might  have  sued  the 
defendant,  but  the  plaintiffs  as  principals 
were  also  at  liberty  to  sue  him,  and  the 
learned  Judge  ought  to  have  directed  the 
jury  that  either  the  plaintiffs  or  Seebeck 
&  Co.  might  have  maintained  this  action. 
In  BaUton  v.  Hodgson  in  a  note  to  Addison 
V.  Oandasequi  (1),  Mansfield,  C.J.,  is  re- 
ported to  have  said — "  Suppose  a  prin- 
cipal authorises  a  &ctor  to  sdl  goods,  and 
he  sells  in  his  own  name,  the  principal 
may  call  upon  the  vendee  for  payment." 

[Blackburn,  J. — ^This  was  a  contract 
between  the  defendant  and  Seebeck  &  Co. 
who  were  commission  agents  acting  for  a 
foreign  correspondent.  Seebeck  &  Co. 
had  no  authority  to  pledge  the  credit  of 
the  plaintiff,   and  there  was  no  actual 

Srivity  between  the    plaintifis  and   the 
efendant.] 

In  Armstrong  Y,  Stohes  (2),  Blackburn,  J., 
thus  states  the  law — "  It  is  we  think  too 
firmly  established  to  be  now  questioned, 
that  where  a  person  employs  another  to 
make  a  contract  of  puronase  for  him,  he 
as  principal  is  liable  to  the  seller,  though 
the  seller  never  heard  of  his  existence, 
and  entered  into  the  contract  solely  on 
the  credit  ©f  the  person  whom  he  believed 
to  be  the  principibl  though  in  fact  he  was 
not."  It  follows  that  the  plaintiffs,  if  they 
had  fEuled  to  pay  the  defendant  for  his 
goods  might  have  been  sued  directly  by 


him  and  by  a  parity  of  reasoning  they  are 
entitled  to  sue  him  for  the  non-delivery  of 
these  goods. 

Blackburn,  J. — I  think  that  no  suffi- 
cient case  has  been  made  out  for  granting 
this  rule.  The  facts  of  the  case  are  that 
Seebeck  &  Co.  received  instructions  from 
the  plaintiffs,  their  foreign  correspondents, 
to  order  a  quantity  of  wheels  and  axles  in 
England.  The  defendant  offered  to  exe- 
cute this  order,  and  Seebeck  &  Co.  them- 
selves accept  this  offer.  Mr.  Butt  has 
contended  that  an  agent  may  enter  into  a 
contract  binding  boUi  him  and  his  prin- 
cipal, and  there  can  be  no  doubt  that  this 
is  so,  but  it  has  been  long  settled  that 
where  a  foreign  principal  instructs  a  com- 
mission merchant  to  execute  an  order  for 
him  in  this  country,  that  there  is  a  usage 
so  prevalent  as  to  amount  to  law,  by  which 
no  privity  of  contract  is  established  be- 
tween the  foreign  correspondent  and  the 
persons  contracting  with  his  agent.  This 
IS  distinctly  pointed  out  in  Armstrong  v. 
Stokes  (2).  So  far,  therefore,  from  thmk- 
ing  that  my  brother  Mellor  was  wrong  in 
leaving  the  question  of  contract  or  no 
contract  to  the  jury,  my  only  doubt  is 
whether  he  ought  not  to  have  directed 
them  that  there  was  no  evidence  of  any 
such  contract.  It  is  therefore  impossible 
to  say  that  the  verdict  was  wrong. 

MsLLORy  J.,  and  Lush,  J.,  concurred. 

Bute  refused. 

Upon  a  subsequent  day  application  was 
made  for  leave  to  appeal,  but  this  was  re- 
frised,  Blackburn,  J.,  saying  that  the  law 
was  now  well  settled. 


Attorneys — Thomas  &  HolkiTOs,  for  plaintiflfs; 
F.  T.  Dubois,  for  defendant 


(1)  4  Taunt  676. 
(2)4 


41  Law  J.  Bep.  (ir.8.)  Q.B.  253,  256. 
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[IN  THE  HOUSE  OF  LORDS.] 
1873.     1  THB  TAI7  YALB  RAILWAY  COMPANY 
llaj  12.  J  y.  MAGNABB. 

Covena/ni — Cofutrudion — Limitation  of 
Covenant  in  its  Terms  Chneral — What  is  a 
Branch  of  a  BrnkooAj — Leased  Line, 

The  Taff  Vale  Bailway  obtained  a  lease 
front  the  trustees  of  the  Bute  Docks  at  Oar- 
dAff  of  land  which  they  required  fon  the 
purposes  of  their  railway.     The  lease  toas 
for  250  years.     With  a  view  to  securing 
thai  the  proposed  railway  should  not  he 
used  so  as  to  take  custom  from  the  docks  in 
which  they  were  interested^  the  trustees  in* 
serted  a  eovena/nt  in  the  lease^  on  the  part 
of  the  railway^  that  the  company^  so  far  as 
they  were  dble^  should  cause  all  minerals 
whAch  should  be  conveyed  upon  their  line^ 
or  any  part  or  branch  of  it^  for  shipment^ 
to  he  shipped  into  vessels  in  the  Bute  ship 
canal  (^West  Bute  Dock)^  or  in  some  basin 
or  cut  thereto  belonging.  Also^  that  when  any 
minerals,  8fc.,  whach  should  have  been  con* 
veyed  along  the  Taff  Yale  Railway,  or  any 
part  or  branch  thereof  should  he  shipped  into 
any  vessel  in  any  dock  or  ba^sin  whatsoever 
other  than  the  said  Bute  ship  canal  (West 
Bute  Dock),  or  in  some  dock,  basin,  or  cut 
belonging  thereto,  the  Taff  Vale  Railway 
Company  should  pay  to  the  owners  of  the 
said  Bute  Ship  Ca^al  for  the  time  being 
the  same  wharfage  dues  in  respect  of  such 
minerals  as  would  have  been  payable  for 
the  same  if  such  minerals  had  been  shipped 
at  the  said  Bute  Ship  Canal ;  also  the  same 
lockage  dues  in  respect  of  every  vessel  which 
should  enter  into  such  other  dock  or  basin  as 
would  ha/ee  been  payable  by  the  owner  of  such 
vessel  if  it  had  entered  into  or  passed  out  of 
the  Bute  Ship  Canal.     The  covenant  ex- 
tended  as  well  to  minerals  imported  as  to 
those  estported.    After  the  line  of  railway 
had  been  constructed  on  the  land  so  leased 
to  the  Taff  Vale  Bail/way  Company,  the 
company  took  a  lease  of  another  line  {the 
Penarth  Railway)   wMch    terminated    at 
Penarth  Docks  on  the  south-west  side  of  the 
river  Ely,  the  Bute  Docks   being  on  the 
north-east  side  of  that  rioer.     The  Penarth 
Docks  and  the  Penarth  Railway  were  one 
concern;  the  whole  was  leased  by  the  Taff 
Vale  Railway  Company.  The  two  were  con- 
neeted  at  a  station  on  the  Taff  Vale  Rail- 
way: — Held,   that  the  Penarth  Railway 
Sww  Sbbiss,  42.— aB. 


was  not  a  part  or  branch  of  the  Taff  Vale 
Radlway  ;  thai  the  words  in  the  covenant, 
*^any  dock  or  basin  whatsoever,"  must  becon- 
trolled  by  some  limitation,  and  so  controlled, 
the  eovenarU  must  he  confined  to  any  dock 
or  basin  in  connection  with  the  Taff  Vale 
Railway  or  some  part  or  branch  of  it  ter- 
minating in  or  at  a  dock  or  basin,  and  that 
as  the  Penarth  Railway  was  not  a  part  or 
branch  of  the  Taff  Vale  Railway,  the  cove- 
nant  did  not  apply  to  minerals  shipped  or 
unshipped  at  Penarth  Harbour,  though 
they  were  carried  for  a  certain  distance 
along  the  Taff  Vale  Railway. 

This  was  an  appeal,  on  a  joint  case,  from 
a  jnd^ent  of  the  Exchequer  Chamber 
reversing  one  of  the  Court  of  Qaeen*s 
Bench.  The  action  was  brought  in  the 
names  of  the  trustees  of  the  will  of  the 
late  Marquis  of  Bute  to  recover  damages 
for  alleged  breaches  of  covenants  con. 
tained  in  an  indenture  of  lease  made  to 
the  appellant  company  in  1847  for  a  term 
of  250  years  of  certain  land,  on  which 
the  appellant  company  afterwards  con- 
structed a  line  of  railway,  and  which 
land  was  situate  at  Cardiff,  on  the  east 
side  of  a  dock  belonging  to  the  Marquis  of 
Bute,.caUed  the  West  Bute  Dock.  The 
following  are  the  material  facts  of  the 
case  as  stated  in  the  Special  Case  agreed 
upon  between  the  parties. 

In  1840  the  Marquis  of  Bute  con- 
structed, under  the  powers  of  divers  Acts 
of  Parliament,  the  Bute  Dock  at  Cardiff. 
)ij  these  Acts  the  Marquis  was  aul  horlsed 
to  receive  rates  and  duties  upon  vessels 
passing  into  or  out  of  the  dock,  and  also 
to  construct  wharves,  quays  and  landing 
places,  and  to  receive  additional  rates  and 
charges  in  respect  of  minerals,  merchan- 
dise or  other  goods  landed  or  loaded  upon 
or  from  such  wharves,  quays  and  landing 
places.  The  appellants  in  1836  were  em- 
powered by  Act  of  Parliament  to  make  a 
railway  from  Merthyr  Tydfil  to  Cardiff, 
terminating  near  the  west  side  of  Bute 
Dock,  together  with  a  branch  to  a  place 
called  Cogan  Pill,  on  the  west  bank  of 
the  river  Ely.  At  the  time  of  the  date  of 
the  lease  upon  which  the  questions  arose, 
the  Taff  Vale  Company  had  a  small  dock 
near  to  their  terminus.  The  Taff  Vale 
Company  intended  to  construct  shipping 
.    X 
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paces  at  'or  near  to  Cogan  Pill,  which 
would  probably  have  diverted  some  of  the 
traffic  nrom  the  Bate  West  Dock.  They 
were  desirous  of  forming  a  branch  rail- 
way to  the  east  side  of  the  Bute  West 
Dock,  and  of  obtaining  on  this  side  of 
the  dock  whar&ge  and  other  accommo- 
dation there  for  shipping  and  unshipping 
goods  and  minerals  conveyed  by  or  along 
their  railway.  In  this  state  of  circum- 
stances an  agreement  was  entered  into 
between  the  Marquis  of  Bute  and  the 
Taff  Vale  Company,  by  which  the  com- 
pany agreed  to  abandon  the  formation  of 
the  Cogan  Pill  branch  of  their  railway, 
and  the  Marquis  agreed  to  grant  to  the 
company  a  lease,  which  was  afterwards 
effected  by  an  indenture  of  the  1st  Decem- 
ber, 1849.  The  agreement  contained  the 
following  clause—"  The  Taff  Vale  Rail- 
way Company  to  bind  themselves  to  ship 
all  goods  coming  or  going  by  the  railway 
as  fEir  as  they  shall  be  enabled  at  the  Bute 
Docks,  but  under  any  circumstances  the 
company  are  to  include,  in  calculating  the 
amount  payable  to  Lord  Bute,  wharfage 
and  lockage  dues  on  all  goods  exported  or 
imported  at  the  railway  dock  adjoining  or 
in  the  terminus  at  the  same  rates  as  on 
goods  exported  or  imported  at  the  Bute 
Docks,  whether  the  Taff, Vale  Railway 
charge  such  rate  or  not." 

In  1848  the  Marquis  of  Bute  died,  and 
in  the  following  year  a  lease  purporting 
to  carry  out  me  aboee  agreement  was 
executed  between  the  trustees  of  the  will 
of  the  late  Marquis  and  the  company. 

The  lease  was  granted  under  the  autho- 
rity of  an  Act  of  Parliament,  9  &  10  Vict, 
c.  cccxciii.  It  was  for  a  term  of  250 
years  of  certain  lands  on  the  east  side  of 
the  West  Bute  Docks,  and  of  certain 
wharves  and  quays  there,  with  a  redden- 
dum (amongst  other  things)  of  a  rent  or 
royalty  of  the  yearly  sum  of  Ibl,  lawful 
money  of  Great  Britain  for  every  10,000 
tons  of  minerals,  goods  and  merchandise 
which  should,  beyond  or  exceeding  100,000 
tons  for  that  particular  year,  be  in  each  or 
any  year  conveyed  along  or  upon  any  part 
of  the  branch  railway  to  be  constructed 
and  maintained  upon  the  said  piece  of 
land  and  premises  therein  described  and 
demised,  and  whether  such  minerals, 
goods  or  merchandise  be  conveyed  to  or 


from  the  said  Bate  Ship  Canal  or  the 
wharves  therein.  The  lease  contained 
the  following  covenants  on  the  part  ot 
the  railway  company,  viz.,  that  the  com- 
pany and  their  successors  should  from 
time  to  time,  and  at  all  times  duriug  the 
continuance  of  the  demise,  ^'  cause  and 
procure,  so  £Ekr  as  they  should  be  able, 
all  minerals,  merchandise  and  other  goods 
which  shall  be  conveyed  upon  or  along 
the  Taff  Vale  Railway,  or  any  part  or 
branch  thereof^  for  the  purpose  of  being 
brought  to  sea  coast  for  shipment  to  be 
shipped  into  vessels  in  the  Bute  Ship 
Canal  (West  Bute  Dock),  or  in  some 
dock,  basin  or  cut  belonging  thereto." 
Then  follows  the  covenant  upon  which 
this  litigation  arose  :  '*  And  also  that  when 
and  so  often  from  time  to  time  during  the 
continuance  of  the  said  term  as  any 
minerals,  merchandise  or  other  goods 
which  shall  be  or  have  been  conveyed  or 
transported  upon  or  along  the  said  Taff 
Railway,  or  any  part  or  branch  thereof^ 
shall  be  shipped  or  unshipped,  loaded  or 
unloaded  into,  upon  or  out  of  any  ship, 
boat,  barge,  crafb  or  other  vessel  in  the 
dock  or  basin  now  belonging  to  the  said 
railway  company,  situate  at  or  adjoining 
their  terminus,  or  in  any  basin,  dock, 
canal  or  cut  whatsoever  other  than  the 
said  Bute  Ship  Canal  (West  Bute  Dock), 
or  some  dock,  basin  or  out  belonging 
thereto,  they,  tiie  said  Taff  Vale  Railway 
Company  and  their  successors,  shall  and 
will,  nevertheless,  pay  or  cause  to  be  paid 
to  the  said  Onesiphorus  Tyndall  Bruce  and 
James  MunroMacnabb, their  executors,  ad- 
ministrators, or  assigns,  or  other  the  owner 
or  owners  for  the  time  being  of  the  said 
Bute  Ship  Canal,  the  same  aforesaid 
several  whar&ge  dues  for  and  in  respect 
of  all  and  every  such  minerals,  mer- 
chandise and  other  goods  as  would  have 
been  payable  for  tibe  same  respectively 
under  the  covenants  in  that  behalf  herein- 
before contained  if  such  minerals,  mer- 
chandise or  other  goods  had  been  actually 
shipped  or  unshipped,  loaded  or  unloaded 
in  or  at  the  said  Bute  Ship  Canal,  and 
also  the  same  lockage  dues  for  in  respect 
of  every  ship,  boat,  barge,  craft  or  other 
vessel  which  shall  enter  into  or  pass  out 
of  the  said  railway  dock  or  such  other 
basin,  dock,  canal,  or  cut  as  aforesaid  as 
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would  have  been  payable  bj  tbe  owner 
or  owners  of  snch  ship,  boat,  barge,  craft 
or  other  vessel  if  the  same  had  entered 
into  or  passed  ont  of  the  said  Bate  Ship 
Canal." 

By  an  Act  of  Parliament  passed  in  the 
year  1856,  the  Ely  Tidal  Harbour  and 
Railway  Company  was  empowered  to 
make  a  railway  from  the  Taff  Yale  Rail- 
way, 5^  mfles  from  Cardiff,  terminating 
on  the  north-east  bank  of  the  river  Ely, 
and  to  convert  part  of  the  river  Ely  into 
a  tidal  harbonr.  By  a  snbseqnent  Act, 
the  Ely  Company  was  changed  to  the 
^'Penarth  Harbonr,  Dock  and  Railway 
Company,"  and  they  were  empowered  to 
construct  certain  ra^ways  and  a  dock  on 
the  river  Ely  between  Cogan  Pill  and 
Penarth  Head  Inn.  Under  these  Acts  a 
dock  called  the  Penarth  Dock,  and  the 
railways  thereby  authorised,  were  con- 
structed by  the  Penarth  Company.  The 
raflways  consist  of  a  main  line  and  two 
branches,  one  of  which  leads  from  the 
Penarth  Dock  and  the  other  from  the 
Penarth  Tidal  Harbour.  By  an  Act  of 
Parliament  passed  in  1863,  the  Penarth 
Company  were  empowered  to  grant,  and 
the  Taff  Yale  Company  to  accept,  a  lease 
of  the  undertaking  of  the  Penarth  Com- 
pany, in  conformity  ¥rith  an  agreement 
scheduled  in  the  Act  The  Taff  Yale 
Companv  accordingly  took  a  lease  of  the 
undertaking  of  the  Penarth  Company  for 
999  years.  Since  this  lease  the  Taff  Yale 
Company  had  been  conveying  minerals 
and  other  goods  along  the  Taff  Yale  Rail- 
way to  and  upon  the  main  line  of  the 
Penarth  Railway  and  upon  the  branches 
of  the  Penarth  Dock  and  the  Harbour. 
The  main  question  raised  by  the  action 
and  argued  on  this  appeal  was,  whether 
minerals  and  other  goods  conveyed  to  the 
Penarth  Dock  and  Harbour,  partly  over 
the  Penarth  line,  though  principally  over 
ihe  Taff  Yale  Railway,  could  be  held 
to  be  minerals  and  goods  conveyed  or 
transported  upon  or  ^ong  the  Taff  Yale 
RaOway,  or  any  part  or  branch  thereof, 
to  be  shipped  or  unshipped,  &c.,  in  the 
dock  or  harbour  now  belonging  to  the 
railway  company,  or  in  any  basin,  dock, 
canal  or  cut  whatsoever  other  than  the 
said  Bute  Ship  Canal,  or  some  dock,  &c., 
belonging  thereto. 


The  Court  of  Queen's  Bench  (1)  had 
g^ven  judgment  in  favour  of  the  railway 
company  on  the  ground  that  as  to  the 
covenant  that  the  company  would,  so  far 
as  they  should  be  able,  cause  or  procure 
minerals,  <fec.,  conveyed  for  shipment  along 
their  line  to  be  shipped  at  the  Bute  Dock, 
there  was  no  evidence  as  to  the  company's 
ability ;  and  as  to  the  covenant  that  the 
company  would  pay  wharfage  and  lock- 
age dues  in  respect  of  goods  conveyed 
along  any  part  or  branch  of  their  line  for 
shipment,  although  such  goods  might  be 
shipped  at  some  dock  other  thsm  the 
Bute  Dock,  the  Court  was  of  opinion 
that  the  only  basin  or  dock  to  which  the 
covenant  was  applicable  was  the  small 
dock  belonging  to  the  company ;  because 
if  it  was  extended  to  every  dock  in  the 
kingdom,  it  would  be  too  general,  and  . 
there  was  no  other  alternative  mode  of 
construction  which  would  not  require  the 
introduction  of  words  which  were  not  in 
the  covenant;  such  as  "adjacent"  or 
"  near  to  Cardiff." 

On  error  to  the  Exchequer  Chamber, 
that  Court  (2)  reversed  the  judgment  of  the 
Court  of  Queen's  Bench,  but  Cleasby,  B., 
and  Bramwell,  B.,  dissented,  and  were  of 
opinion  that  the  judgment  appealed  from 
should  be  affirmed. 

On  appeal  to  this  House, 

Sir  John  Ka/rslake,  H,  MaMhewa  and 
Charles  Hall  appeared  for  the  appellants. 

The  SolicitoT'Qeneral  (Sir  George  Jessel), 
Hardinge  Qiffard^  Henry  James,  and 
Edward  Clarke  appeared  for  the  de- 
fendants. 

The  arguments  of  the  learned  counsel 
sufficiently  appear  from  the  following 
opinions  of  their  Lordships. 

Lord  Chelmsford,  after  stating  the 
nature  of  the  case  and  the  facts,  and 
reading  the  covenants  above  set  forth, 
said — Before  considering  the  question  of 
the  covenants  it  will  be  proper  to  advert 
to  some  objections  which  were  urged 
in  argument  against  tbe  validity  of  the 
lease  itself.  It  was  argued  that  tbe 
taking  of  the  lease  upon  the  terms  agreed 

(1)  Coram  Blackburn,  J.;  Mellor,  J.;  and 
Hannen,  J. 

(2)  Kelly,  C.B. ;  Willes.  J. ;  Keating,  J. ;  Smith, 
J. ;  Brett,  J. ;  Bramwell,  B. ;  and  Cleabby,  B. 
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upon  was  ultra  vires  of  tbe  directors  of 
the  Taff  Vale  Company.  By  the  Act  em- 
powering  the  Taff  Vale  Company  to  take 
a  lease  they  were  required  to  assume  all 
the  obligations  of  the  Penarth  Company. 
Under  i£eir  Act  that  company  are  bound 
to  apply  the  harbour  rate  entirely  to  pre- 
serying,  maintaining  and  improving  the 
harbour  and  the  navigation.  The  Board 
of  Trade  may  reduce  the  harbour  rate, 
but  cannot  increase  it.  If,  then,  the 
Taff  Vale  Company  are,  under  the  lease 
from  the  Bute  Trustees,  bound,  as  con- 
tended,  to  pay  to  them  for  all  the  traffic 
taken  to  Penarth  Dock,  the  wharfage,  <fec., 
which  would  have  been  payable  if  it  had 
been  brought  to  Bute  Dock,  they  have  a 
lease  without  an  income.  But  there  is 
some  confusion  in  this  argument.  The 
lease  from  the  Bute  Trustees  was  made  in 
1849,  many  years  before  the  lease  of  the 
Penarth  undertaking.  It  was  made  upon 
conditions  and  stipulations  which  were 
sanctioned  by  Act  of  Parliament,  and 
was  therefore  within  the  power  of  the 
Directors  of  the  Taff  Vale  Company  to 
accept.  The  question  of  ultra  vires  must 
apply,  if  at  all,  to  the  taking  the  lease  of 
the  Penarth  undertaking,  with  a  know* 
ledge  of  the  conditions  of  the  lease,  from 
the  Marquis,  which  compelled  the  com- 
pany to  pay  for  the  whole  of  the  traffic 
brought  to  Penarth  Harbour  without  de- 
riving the  smallest  advantage  from  it. 
How  this  can  affect  the  validity  of  the 
lease  taken  from  the  Bute  Trustees  I  am 
at  a  loss  to  imagine.  % 

It  was  contended  that  the  covenant,  for 
the  breach  of  which  the  action  was 
brought,  was  void  as  being  in  restraint  of 
trade.  No  doubt  if  a  person  is  without 
consideration  prohibited  from  carrying  on 
trade,  either  absolutelv  or  within  an  un- 
reasonable distance  nom  another,  the 
prohibition  is  against  public  policy  and 
void.  But  I  cannot  see  how  the  covenant 
in  question  fiills  within  that  principle. 
The  trustees  lease  to  the  company  land 
on  the  east  side  of  the  Bute  Dock,  to  en- 
able them  to  use  the  dock  for  the  shipping 
and  unshipping  of  the  traffic  conveyed  to 
and  from  their  railway.  The  trustees 
grant  to  them  the  privilege  of  using  the 
dock  and  the  land  leased,  and  afford  them 
facilities  for  the  use  upon  a  payment  to 


be  made  in  a  particular  mode.  It  may 
be  that  this  mode  of  payment  is  not  a  de- 
sirable one,  and  that  more  is  exacted  in 
the  way  of  consideration  than  ought  m 
prudence  to  have  been  agreed  to,  but  how 
it  can  be  considered  to  be  in  restraint  of 
trade  I  cannot  conceive.  It  is  not  a  pro- 
hibition but  a  permission  to  carry  on 
trade.  The  company  tie  their  hands 
only  by  saying  that  in  consideration  of 
the  advantages  they  will  enjoy  by  the  use 
of  the  docl^  if  they  carry  their  goods 
anywhere  else  they  will  pay  as  if  they  had 
used  the  dock.  We  now  come  to  the 
main,  indeed  in  my  view,  the  only  ques- 
tion in  the  cause,  viz.,  whether  the  taking 
of  the  lease  of  the  Penarth  undertaking 
by  the  Taff  VaJe  Company,  and  carrying 
the  minerals  and  goods  to  Penarth  Dock 
and  Harbour  for  shipment  and  receiving 
them  after  unshipment  in  the  docks,  and 
carrying  them  alone  the  Penarth  Railway 
on  to  the  Taff  Vale  line  and  conveying 
them  to  their  destination,  is  a  breacn  of 
the  covenant.  I  think  there  can  be  no 
doubt  that  the  object  of  the  covenant  waa 
to  prevent  the  use  by  the  Taff  Vale  Com- 
pany of  any  dock  other  than  the  Bute 
Dock.  The  Taff  Vale  Company  had  pro- 
posed to  construct  shipping  places  at 
Cogan  Pill,  which  would  probably  have 
drawn  off  some  of  the  traffic  from  the 
Bute  Dock.  The  abandonment  of  this 
intended  branch  of  their  railway  by  the 
Taff  Vale  Company  seems  to  have  been 
one  of  the  inducements  to  granting  the 
lease  by  the  trustees.  But  another  branch 
might  have  been  made  which  would  have 
been  equally  prejudicial  to  thep,  and, 
therefore,  they  determined  to  require  a 
covenant  from  the  company  not  only  to 
restrain  them  from  using  the  small  dock 
which  then  belonged  to  them  but  also  to 
prevent  their  constructing  anv  other 
which  might  become  a  rival  to  the  Bute 
Dock.  The  covenant  was  accordingly 
made  to  apply  not  only  to  the  dock  or 
basin  *'  now  belonging  to  the  company," 
but  in  the  most  general  and  extensive 
terms  to  "  any  basm,  dock,  canal  or  out 
whatsoever,  other  than  the  Bute  ship 
canal,  or  some  dock,  basin  or  out  belong- 
ing thereto."  K  tiiese  words  aldbe  are 
regarded,  the  covenant  would  seem  to  ex- 
tend to  any  dock,  however  distant  from 
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the  Bate  Dock,  altbongb  it  could  not 
pofflibly  interfere  with  tokffic  that  would 
find  its  way  to  the  Bute  Dock.  But  a 
Kmit  is  placed  upon  the  words  by  the 
previous  part  of  the  covenant,  which  con- 
fines its  provisions  to  minerals  or  other 
goods  which  shall  have  been  conveyed  or 
transported  npon  or  along  the  Tf^  YeAe 
Railway,  or  any  part  or  branch  thereof, 
to  be  shipped  or  unshipped  in  the  dock 
now  belonging  to  the  company,  or  in  any 
dock,  Ac,f  whatsoever,  other  than  the 
Bute  Dock.  It  would  appear,  therefore, 
that  the  large  words  "  dock,  Ac,  what- 
soever,"  must  i^fer  to  some  dock  which  is 
within  the  range  of  the  line  of  the  Taff 
Yale  Railway  in  its  communication  with 
some  place  of  shipment  or  unshipment. 
But  assuming  that  the  language  of  this 
part  of  the  covenant  has  a  more  extensive 
meaning  than  I  have  attributed  to  i^  has 
the  Taff  Vale  Company  broken  the  cove- 
nant by  their  conveyance  of  minerals  to 
the  Penarth  Dock  and  Harbour  for  ship- 
ment ?  In  other  words,  has  the  Penarth 
hne,  by  the  lease  of  it  to  the  Taff  Vale 
Company,  become  part  of  the  Taff  Vale 
Railway  P  It  was  argued  by  Sir  John 
Karslake  that  if  the  Taff  Vale  Company 
had  made  anew  branch,  and  conveyed  goods 
for  shipment  to  some  other  dock  than  the 
Bute  Dock,  it  would  not  have  been  a  breach 
of  covenant.  But  I  caninot  agree  in  this 
view  of  the  covenant.  Whatever  doubt 
may  be  suggested  as  to  its  proper  construc- 
tion, there  can  be  none  upon  this  point — 
that  its  object  was  to  restrain  the  com- 
pany from  using  their  own  dock,  and 
from  making  a  branch  to  communicate 
with  any  other.  It  is  impossible  to  avoid 
the  impression  that  the  lease  was  taken 
by  the  Taff  Vale  Company  as  the  means 
by  which  they  proposed  to  extricate  them- 
selves fix)m  a  covenant  which  they  may 
have  thought  pressed  too  hardly  upon 
them.  But  whatever  their  motive  may 
have  been,  it  cannot  affect  the  construc- 
tion of  the  covenant.  I  cannot  consider 
the  Penarth  Railway  as  a  part  of  the  Taff 
Vale  Railway ;  and,  therefore,  as  the  ship- 
mmts  and  unshipments  must,  to  come 
within  the  covenant,  be  from  or  to  the 
Taff  Vale  Railway,  I  think,  upon  the 
proper  construction  of  the  convenant, 
there  has  been  no  breach  of  it  by  the 


appellants,  and  that  the  judgment  of  the 
Cfourt  of  Exchequer  Chamber  ought  to  be 
reversed. 

Lord  Coloksay. — The  difficulty  in  this 
case  arises  upon  the  construction  of  the 
covenant,  and  especially  that  section  of 
it  which  has  reference  to  the  conveyance 
of  minerals  and  other  goods,  and  the  par^ 
ticular  limitation  which  is  to  be  put  upon 
the  broad  terms  of  that  covenant.  That 
there  must  be  some  limitation  put  upon 
them  I  think  is  unquestionable,  and  I  do 
not  find  that  that  is  doubted  by  any  of 
the  Judges  in  either  of  the  courts  below 
who  have  expressed  their  opinions  in  this 
case.  The  words  as  they  stand,  if  read 
in  their  frdl  and  broad  sense,  would  lead 
to  very  extraordinary  results.  They 
would  come  to  this:  That  so  often  as 
any  minerals,  or  other  goods,  which  shall 
be  conveyed  or  transported  upon  or  along 
the  said  Taff  Vale  Railway,  or  any  part 
or  branch  thereof,  shall  be  shipped  or  un- 
shipped, loaded  or  unloaded,  mto,  upon 
or  out  of  **  any  vessel  in  the  dock  or  basin 
now  belonging  to  the  railway  company, 
or  in  any  basin,  dock,  canid  or  cut  what- 
soever other  than  i^e  said  Bute  Ship 
Canal,"  or  one  of  the  docks,  basins,  or 
cuts  connected  with  it,  the  railway  com- 
pany shall  pay  all  the  dues  as  if  those 
goods  had  been  shipped  in  the  dock  or 
ship  canal  of  the  respondents  in  this  case. 
Now,  if  that  were  to  be  the  construction, 
what  would  it  lead  to  ?  The  words  are, 
**  upon  or  along  the  said  Taff  Vale  Rail- 
way, or  any  port  or  branch  thereof."  It 
is  part  of  the  case  as  it  is  put  before  us 
that  the  **  railway  is  in  communication  at 
different  points  thereof  with  the  Newport, 
Abergavenny  and  Hereford  Railway,  the 
Brecon  and  Merthyr  Tydfil  Railway,  and 
with  the  South  Wales  Railway,  as  well 
as  with  the  Rhymney  Railway,  and  the 
defendants  have  received  for  carriage  and 
transmission  large  quantities  of  goods, 
which,  after  having  been  conveyed  by 
the  defendants  along  some  part  of  the 
said  Taff  Vale  Railway,  have  been,  by 
means  of  one  or  other  of  the  said  rail- 
ways, and  of  the  other  railways  with 
which  they  are  connected,  conveyed  to 
Milford  Haven,  Swansea,  Birkenhead, 
Newport,  Southampton,  and  other  places 
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on  the  sea  coaat  for  shipment,  and  have 
been  there  shipped  and  loaded  in  ships 
and  vessels  in  various  docks  or  cnts  other 
than  the  said  Bute  West  Dock.  The  de- 
fendants have  never  paid  any  dues  upon 
those  goods.  I  think  it  is  impossible  to 
suppose  that  the  words  I  have  read  from 
the  covenant  were  intended  to  cover  such 
cases  as  are  here  mentioned.  J£  they 
were  held  to  do  so,  it  would  lead  to  very 
extravagant  results  with  regard  to  the 
traffic  interchanged  with  other  railways. 
And  there  is  also  another  extravagant 
result  to  which  it  would  lead.  Suppose 
goods  were  carried  even  into  Cardiff 
which  were  not  at  the  time  intended  to 
be  shipped,  but  which  the  parties  who 
had  possession  of  them  and  who  had  stored 
them  there,  afterwards  chose  to  ship, 
changing  their  views  as  to  the  disposal 
of  the  goods,  perhaps  after  an  interval  of 
twelve  months ;  those  words  are  wide 
enough,  if  read  in  their  broad  sense,  to 
subject  the  Eailway.  Company  to  dues 
upon  those  goods.  All  of  these  ore  ex- 
travagant propositions,  and  I  am  led  to 
the  conclusion  that  it  is  necessary  to  put 
some  limit  upon  this  covenant.  What 
the  limit  to  be  put  upon  the  covenant  is 
to  be  is  the  difficulty.  Upon  that  point 
I  find  that  the  Judges  in  the  Court  below 
have  varied  very  much  in  their  opinions. 
The  limit  put  upon  this  covenant  by  the 
Judges  in  the  Court  of  Queen's  Bench  is 
different  from  those  put  upon  it  by  some 
of  the  Judges  in  the  Court  of  Exchequer 
Chamber ;  and  the  Judges  in  the  Court  of 
Exchequer  Chamber  disagreed  as  to  the 
limit  that  was  to  be  put  upon  it.  There- 
fore it  is,  and  must  be,  a  matter  of  con- 
siderable difficulty  to  know  what  is  the 
proper  limit  to  put  upon  it,  and  the  pro- 
per construction  to  be  given  to  the  cove- 
nant. It  appears  to  me  that  the  true 
construction  is  very  much  that  which  has 
been  put  upon  the  covenant  by  the  Court 
of  Queen's  Bench  and  by  Mr.  Baron 
Bramwell,  which  constructions  practi- 
cally come  to  the  same  result,  although 
they  are  differently  expressed,  with  that 
which  has  been  put  on  it  by  my  noble 
and  learned  friend  who  has  just  spoken. 
Mr.  Baron  Channell  has  suggested  vaiious 
difficulties  connected  with  this  covenant. 
He  says,  *This  provision  of  the  deed  is  cer- 


tainly most  unskilfully  framed,  as  it  would 
include  cases  which  it  never  could  have 
been  intended  to  include."  Then  he  put 
illustrations  such  as  those  I  have  men- 
tioned, and  then  he  suggests  a  different 
construction.  He  says  that  he  thinks  if 
the  construction  adopted  by  the  Court  of 
Queen's  Bench  were  given  to  these  words 
it  would  be  fitvourable  to  the  plaintiffis, 
although  they  made  it  the  basis  of  their 
judgment  for  the  defendants.  Again  he 
says,  "There  is,  however,  a  good  deal 
to  be  said  in  £a>vour  of  interpreting 
it  to  refer  to  the  docks  belonging  to 
or  under  the  control  of  the  defendants, 
remembering  that  the  Taff  Yale  Dock 
was  the  only  one  belonging  to  the  de- 
fendants at  the  time."  Then  he  illus- 
trates that,  but  he  says,  "  I  do  not  say 
this  is  the  true  interpretation  of  the 
covenant,  but  I  think  that  it  would  not 
be  an  unreasonable  one."  Then  he  says, 
'*  Indeed  the  covenant  is  so  drawn  that  it 
is  difficult,  if  not  impossible,  to  say  what 
it  does  mean,"  and  finally,  "  I  think  that 
at  all  events  it  does  include  docks  at  or 
near  the  port  of  Cardiff,  belonging  to  the 
defendants,  under  their  control  and  di- 
rectly connected  with  their  line  of  rail- 
way." I  quote  this  to  shew  what  a  great 
difficulty  there  is  in  fixing  any  particular 
construction  upon  this  covenant.  We 
must  endeavour  to  get  at  the  true  con- 
struction by  looking  at  what  was  the 
condition  of  matters  at  the  time  when  the 
covenant  was  entered  into,  what  were  the 
prospects  of  the  parties  in  regard  to  it, 
and  what  were  the  particular  objecte 
sought  to  be  attained  by  the  different 
provisions  which  were  introduced  into  it. 
Now,  excluding  the  idea  that  goods  which 
have  passed  sJong  any  part  of  the  Taff 
Vale  Railway,  wherever  destined  to,  if 
they  are  to  reach  the  sea  coast,  are  with- 
in this  covenant^  I  think  it  is  pretty  clear 
that  it  was  intended  to  meet  the  case  of 
the  Taff  Vale  Railway  Company  con- 
veying  goods  by  a  part  of  their  own  main 
line,  or  a  branch  of  it,  to  a  place  where 
they  might  be  shipped  at  a  dock  of  their 
own,  and  shipping  them  there  instead  of 
in  these  Bute  Docks.  If  they  had  a  dock 
themselves  near,  it  is  excluded,  and  any 
other  dock  or  basin  whatsoever  is  also 
excluded  for  the  same  reason.     I  think 
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that  is  the  reasonable  limit  that  can 
be  pnt  nppn  these  words.  If  the  Taff 
Yale  Bailway  Company  had  extended 
their  branches  so  as  to  go  to  any  other 
port  wbicb  wonld  have  been  injurions  to 
the  objects  which  the  plaintiff  songht  to 
secure  by  this  covenant,  that  case  might 
have  come  within  the  covenant ;  bat  tibat 
the  covenant  did  not  contemplate  the  case 
of  goods  going  over  some  part  of  the  Taff 
Yale  Railway,  and  then  passing  to  another 
railway,  and  going  by  that  other  railway 
to  another  port  or  place,  I  think,  is  dear. 
I  tiiink  the  covenant  as  to  the  keeping  of 
books  and  accounts  makes  that  very  clear. 
That  covenant  provides  that  the  railway 
company  are  to  keep  accounts  of  all  the 
goods  shipped  and  '*  the  tonnage  measure- 
ment of  idl  and  every  such  ships,  boats, 
barges,  craft  and  other  vessels  upon,  or 
into  or  out  of^  or  from  which  "  any  min- 
erals, merchandise  or  other  goods  shall 
be  shipped,  or  from  which  they  shall  be 
unloaded.  They  are  to  keep  such  books 
and  accounts,  at  Cardiff.  How  could  they 
keep  such  books  and  accounts  with  re- 
£Brenoe  to  goods  with  which  they  have  had 
nothing  to  do,  beyond  passing  them  along 
part  of  their  railway,  and  which  have  gone 
thence  on  to  another  railway,  and  so  on  to 
the  port  of  shipment,  or  wmch  have  come 
by  another  railway  in  order  to  pass  on  to 
this  port  ?  But  frurther,  I  think  the  cove- 
nant requiring  the  defendants  to  use 
their  endeavours  to  have  traffic  brought 
to  the  Bute  Ship  Canal  or  Docks  at 
Cardiff  has  also  a  bearing  upon  this  point. 
If  the  railway  company  were  liable  for 
the  whole  of  the  dues  upon  goods  that  are 
within  this  main  provision  that  we  have 
been  talking  of — ^if  they  were  liable  for 
the  whole  rates  upon  these  goods,  whether 
they  were  shipped  in  the  Bute  Ship  Canal 
or  not,  I  do  not  see  any  advantage  in  re- 
quiring that  they  shall  bring  traffic  there. 
This  (dEMise,  however,  provides  that  they 
shall  '*  cause  and  procure,  so  far  as  they 
shall  be  able,  all  merchandise  and  other 
goods  which  shall  be  unshipped  at  or  near 
ihe  port  of  Cardiff,  and  carried  or  trans- 
ported to,  or  conveyed  upon  or  along  the 
said  Taff  Yale  Ra^way,  or  any  part  or 
branch  thereof,  to  be  unshipped  in  the 
said  Bute  Ship  Canal,  or  in  some  dock, 
basin  or  cut  belonging  thereto."     '*The 


Port  of  Cardiff"  is  said  to  be  a  wide  term ; 
it  comprehends  Penarth,  and  therefore  it 
is  said  they  are  evading  the  covenant  here, 
and  evadmg  the  other  one  also,  by  ship- 
ping goods  or  letting  goods  be  shipped  or 
landed  and  conveyed  from  Penarth.  But 
if  this  covenant  is  meant  to  apply  to  goods 
for  the  dues  of  which  the  railway  com- 
pany are  not  made  liable,  then  it  is  clear 
that  there  is  some  place  or  other  upon  the 
sea  coast,  and  some  place  which  may  be 
truly  described  as  "  at  or  near  the  port  of 
Cardiff,"  for  shipment,  at  which  they  were 
not  to  be  liable  for  dues.  They  were  only 
by  this  covenant  to  use  their  endeavours 
to  get  the  traffic  carried  to  the  Bute 
Docks ;  and,  therefore,  the  question  comes 
to  be,  whether  this  condition  of  matters, 
which  has  now  arisen  at  Penarth,  is  that 
condition  of  matters  which  subjects  them 
to  the  provision  as  to  the  liability  for 
dues?  What  is  the  reason  why  they 
should  be  liable  for  dues  under  one  of 
these  covenants,  and  only  bound  to  use 
their  endeavours  under  another  P  It  must 
be  that  that  other  covenant  has  reference 
to  some  other  place  than  one  to  which 
they  have  a  branch  or  main  line.  That 
being  so,  I  think  it  follows  that  unless  it 
can  be  made  out  that  they  have  now  a  line 
or  branch  to  Penarth  the  plaintiffs  cannot 
succeed.  The  judgment  of  the  majority  of 
the  Judges  in  the  Court  of  Exchequer 
Chamber  assumes  that  for  the  purposes 
of  this  case  the  Penarth  Railway  is  truly 
a  branch  of  the  Taff  Yale  Railway.  Now 
that  is  a  view  which  I  cannot  hold.  The 
only  reason  why  they  say  so  is,  I  suppose, 
that  the  Taff  Yale  Company  have  taken  a 
lease  of  it.  I  fancy  that  is  the  only  ground 
upon  which  they  go.  But  it  is  not  the 
same  railway.  The  Penarth  Railway  is  a 
Parliamentary  entity  of  itself.  The  Taff 
Yale  Railway  is  another.  They  are  two 
separate  things.  The  Penarth  Railway 
cannot  be  a  branch  of  the  Taff  Yale  Rail- 
way. You  could  have  no  branch  of  the 
Taff  Yale  Railway  except  what  was  made 
such  by  authority  of  Parliament.  There- 
fore the  two  are  totally  distinct  railways, 
and  I  cannot  hold  to  the  view  that  be- 
cause the  Taff  Yale  Railway  Company 
have  taken  a  lease  of  the  Penarth  Rail- 
way, and  because  that  lease  extends  over 
a  long  period,  therefore  the  Penarth  Rail- 
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way  has  become  a  part  of  ttie  Taff  Vale 
Railway.  I  do  not  see  that  it  is  contended 
that  it  would  have  been  so  if  it  had  been 
a  short  lease ;  and  I  do  not  see  that  the 
fact  of  its  being  a  long  lease  makes  any 
diflference.  As  I  have  said,  they  are  two 
separate  entities,  and  I  therefore  hold  that 
this  Penarth  Railway  is  not  any  ''pai*t 
of  the  Taff  Vale  Railway  or  branch 
thereof."  It  is  said,  however,  that  it  is 
nnder  the  control  of  the  Taff  VaJe  Com- 
pany, and  that  they  are  diverting  the 
traffic  and  not  complying  with  the  cove- 
nant they  have  enteretl  mto,  which  pro- 
vides that  they  shall  nse  their  endeavours 
to  get  the  traffic  brought  to  the  Bute  Ship 
Canal  or  Docks.  We  have  no  materials  for 
dealing  with  that  qaestion.  It  is  scarcely 
before  us.  It  is  a  part  of  the  case  before 
us  that  the  traffic  psAsing  over  the  Taff 
Vale  Railway  has  so  increased,  and  is  now 
so  large,  as  to  be  more  than  sufficient  for  the 
Bute  West  Dock.  We  have  no  materials 
before  us  to  enable  us  to  determine  this. 
It  may  be  an  element  for  consideration  if 
the  question  be  raised  in  another  place. 
I  have  therefore  been  unable  to  bring  my* 
self  to  the  conclusion  that  this  Penarth 
Railway  is  a  part  of  the  Taff  Vale  Rail- 
way,  or  that  the  covenant  extends  to  goods 
carried  for  shipment  by  a  railway  which 
is  not  a  part  or  branch  of  that  Taff  Vale 
Railway.  .The  words,  "  any  goods  carried 
on  part  of  the  Taff  Vale  Railway,"  would 
be  satisfied  by  this.  But  goods  coming 
from  Cardiff  into  the  Bute  West  Dock, 
or  apparently  to  be  shipped  at  the  Bute 
West  Dock,  though  not  shipped  or  put  on 
the  railway  at  the  main  western  extremity 
of  the  line,  but  put  upon  a  branch  of  it, 
would  be  within  the  covenant.  That  would 
satisfy  the  words  of  the  covenant.  Upon 
the  whole,  I  do  not  think  that  there  are 
sufficient  grounds  here  for  holding  the 
railway  company  liable  for  the  demand 
now  made. 

LoBD  Cairns. — This  case  is  one  of  very 
great  importance  to  the  interests  involved 
in  it,  and  it  is  unnecessary  to  say  that  it 
is  one  which  appears  to  me  to  be  of 
very  considerable  difficulty.  I  say  it  is 
unnecessary  to  say  that  the  case  is  one  of 
difficulty,  because  it  has  already  undergone 
the  scrutiny  of  eleven  learned  judges,  and 


of  those  eleven  five  have  been  in  favour 
of  the  appellants  at  your  Lordships'  bar, 
and  six,  as  I  r^kon,  have  been  in  &vour 
of  the  respondents.  Not  only  is  there  a 
difference  of  opinion  among  the  learned 
Judges  as  to  the  parties  for  whom  judge- 
ment should  be  entered  in  the  action,  but 
there  is  a  greater  divergence  of  opinion  as 
to  the  construction  of  this  covenant,  not 
merely  between  the  Judges  who  take 
different  views  of  the  result,  but  among 
those  who  agree  in  their  views  as  to  the 
result  of  this  action,  than  I  ever  remem- 
ber to  have  seen  in  any  former  case.  I 
do  not  propose  to  read  the  covenants  at 
length,  but  I  would  comment  upon  the 
various  constructions  which  have  been 
put  upon  the  third  covenant,  which  is  the 
one  that  presents  the  principal  difficulty 
in  the  case.  There  is  one  construction  by 
which,  if  you  read  that  covenant,  it  would 
imply  that  if  goods  carried  over  any  part, 
however  small,  of  the  Taff  Vale  Railway, 
should  be  afterwards  shipped  in  any  dock 
whatsoever,  the  dues  shall  become  pay- 
able, that  is  to  say,  if  the  goods  passed 
over  half  a  mile,  or  any  poridon  through 
the  whole  length  of  the  Taff  Vale  Railway, 
and  if  they  afterwards  were  shipped  in 
any  dock  whatsoever  in  the  kingdom,  the 
dues  should  become  payable.  As  to  this 
construction,  I  may  mention,  none  of  the 
learned  Judges  to  whom  I  have  referred 
have  adopted  it.  It  was  put  forward,  as 
I  understood,  by  the  Solicitor-General  in 
his  argument  at  the  bar ;  and  your  Lord- 
ships will  observe  that  if  this  were  adopted 
it  would  get  rid  altogether  of  any  question 
whatever  of  limitof  thecovenant,  and  make 
it  absolutely  and  entirely  unlimited.  If  this 
were  to  be  adopted  as  the  construction  of 
the  covenant,  I  own  that  it  appears  to  me 
.that  it  would  raise  in  a  very  grave  form 
the  question  of  the  validity  of  the  cove- 
nant, having  regard  to  the  Parliamentary 
power  which  was  given  to  the  nUlway 
company  (a  body  otherwise  not  possessing 
the  power)  to  take  a  lease  of  the  Bute 
Docks.  But  as  I  read  that  Parliamentary 
power  it  appears  to  me  that  a  covenant  so 
wide,  so  extensive,  so  unconnected  with 
the  Bute  Docks,  so  unnecessary  for  the 
purpose  for  which  the  Parliamentary  power 
was  given,  would,  to  say  the  least  of  it,  be 
questionable  as  to  whether  it  was  tdira  or 
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Mra  vires  thus  given  to  the  railway  com- 
panj.  Bat  I  do  not  dwell  longer  upon 
that,  becaose  it  appears  to  me  that  this 
is  a  oonstmction  which  cannot  be 
adopted,  as  virtnallj  it  would  reduce  not 
only  this  covenant,  but  one  of  the  other 
covenants,  to  what  would  be  an  utter  im- 
possibility.  Neither  the  Railway  Company 
nor  the  Bute  Trustees  could  ever  tell 
whether  goods  which  had  passed  over 
some  portion  of  their  railway  would  after- 
wards  come  to  be  shipped  at  some  of  the 
remote  and  distant  ports  of  the  kingdom. 
They  never  could  tell  how  many  goods 
were  so  shipped,  or  what  were  the  dues 
that  were  to  be  payable  in  respect  of  them. 
They  never  could  ear-mark  the  goods, 
or  follow  them,  or  trace  their  his- 
tory as  they^  passed  through  the  differ- 
ent ramifications  of  the  various  rail- 
ways of  the  kingdom.  The  question 
would  arise  "shipped  at  any  dock,"  at 
what  time  ?  at  any  period,  however  re- 
mote from  the  period  of  their  transit  over 
the  railway  ?  or  how  far  must  the  two 
things  be  coDuected  together — ^the  transit 
over  a  portion  of  the  railway  and  their 
shipment  in  the  dock.  The  company  is 
required  by  a  later  covenant  to  keep  an 
account  at  Cardiff  of  the  goods  "  shipped 
in  any  other  dock,  basin,  canal  or  cut  as 
aforesaid,"  referring  to  the  former  cove- 
nant. How  would  it  be  possible  for  the 
company  to  keep  at  Cardiff  an  account  of 
the  goods  which  might  pass  over  some 
small  portion  of  their  railway,  and  which 
might  afterwards  be  shipped  at  some  re- 
mote dock  or  docks  in  the  kingdom? 
The  covenant  would  be  in  point  of  fact 
impossible,  and  the  construction  is  odc  so 
unwarranted  that  I  do  not  wonder  that 
none  of  the  learned  Judges  in  the  court 
below  adopted  it.  Passing  therefore  from 
this  general  and  unbridled  construction  of 
the  covenant,  you  are  driven  to  find  a 
Hmit  for  the  general  words  of  the  cove- 
nant iu  some  other  way.  Now,  what  are  the 
limits  of  constmction  of  the  covenant 
that  are  proposed  P  I  will  take  first  the 
limits  that  are  proposed  by  the  learned 
Judges  who  are  infiftvour  of  the  appellants, 
and  who  think  that  the  judgment  should 
be  entered  for  them.  ^&.  .mstice  Black- 
bum,  as  I  understand  his  judgment,  pro- 
poses that  the  covenant  should  in  sub- 
New  Sbbus,  42.— ^B.    , 


stance  be  construed  thus — ^that  it  should 
mean  "any  other  dock  close  by  the  Bute 
Dock  and  of  the  same  kind."  Upon  that 
construction,  I  ask,  what  is  the  meaning 
of  *•  close  by  ?  "  Who  is  to  determine  it  ? 
If  those  words  had  been  expressed  in  the 
covenant,  would  it  have  been  possible  to 
give  them  an  intelligible  and  definite 
meaning?  Then,  who  again  is  to  say 
whether  the  dock  is  of  the  same  kind,  and 
to  what  extent,  and  in  what  respect  is  it 
to  be  the  same  ?  But  with  regard  to  all, 
I  observe  the  words  of  the  covenant  are 
"  any  other  dock,"  and  by  what  authority 
are  we  to  introduce  those  other  words, 
"  any  other  dock  close  by  and  of  the  same 
kind  ?  "  Turning  from  the  suggestion  of 
Mr.  Justice  Blackburn  to  that  of  Mr. 
Justice  Mellor,  I  find  still  more  difficulty 
in  adopting  Mr.  Justice  Mellor's  construc- 
tion. He  proposes  that  the  general  words, 
"  any  dock,"  should  be  r^  as  if  they 
meant  this — "  any  new  dock  constructed 
by  the  Taff  Vale  Railway  Company  "  so 
as  to  be  an  evasion  of  the  covenant.  Any- 
thing more  ambiguous,  anything  more 
unlike  the  reducing  of  a  covenant  to 
precision  I  cannot  imagine,  and  I  may 
observe  that,  introducing  the  element  that 
the  dock  must  be  constructed  by  the  Taff 
Vale  Railway  Company,  might,  in  a  case 
which  clearly  would  come  within  the 
spirit  of  the  covenant,  altogether  defeat 
its  operation  ;  but  it  is  sufficient  for  me  to 
say  that  there  are  no  such  words  as  these 
to  be  found  in  the  covenant,  and  I  find  no 
authority  for  introducing  them.  Then, 
Mr.  Baron  Cleasby  proposes  to  limit  the 
covenant  thus  :  He  proposes  to  read 
the  words,  "  at  Cardiff  town  "—at  Cardiff 
proper — iiiat  is  to  say,  not  at  Cardiff  port, 
but  at  Cardiff  town — so  that  the  words 
would  run,  "  any  dock  at  Cardiff  town ;" 
but,  I  say,  you  cannot  find  any  principle 
for  the  introduction  of  these  words  any 
more  than  for  the  introduction  of  the  other 
words  I  have  referred  to.  Those  con- 
structions would  not,  any  of  them,  suit 
the  contest  of  the  respondents,  but  I  have 
adverted  to  them  for  the  purpose  of  saying 
that  I  am  unable  to  adopt  them  as  the 
ratio  decidendi  in  the  present  case.  Passing 
over  for  the  moment  the  opinion  of  Mr. 
Baron  Bramwell,  and  turning  to  the 
opinions  of  the  learned  Judges  who  think 
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that  the  judgment  ought  to  be  entered  for 
the  respondents,  I  find  the  judgment  of 
Mr.  Baron  Channell  is  this :  He  proposes 
thatthe  words,  '*  any  otherdocks,*'  should 
be  modified  thus :  '*  Any  other  dock  at  or 
near  Cardiff  under  the  control  of  the  Taff 
Vale  Railway.  Company. '*  Now,  here 
again  I  ask,  who  is  to  say  what  is  a  dock 
near  Cardiff  ?  Would  it  be  possible  that 
such  a  covenant  could  have  effect  given 
to  it  ?  Again,  what  is  to  justify  the 
introduction  of  the  words,  "  under  the 
control  of  the  TaffVale  Railway  Company?" 
The  Chief  Baron  and  the  learned  Judges 
whose  opinions  coincided  withhis,  read,  as  I 
understand  the  covenant,  as  if  the  words, 
"shipped  or  unshipped,'*  were  followed 
by  these  words,  "at  or  near  the  port  of 
Cardiff,*'  so  that  the  covenant  would  be 
limited  thus,  "goods  shipped  or  unshipped 
at  or  near  the  port  of  Cardiff."  But  here 
again  we  have  the  ambiguity  occasioned 
by  the  introduction  of  the  word  "near," 
and  we  have  the  introduction  of  the  words, 
"  Port  of  Cardiff,"  for  which,  as  it  seems 
to  me,  there  is,  in  point  of  construction, 
no  authority  whatever.  We  have  thus  a 
general  and  unlimited  construction,  to 
which  I  in  the  first  instance  referred,  and 
we  have  five  other  constructions,  which  I 
have  endeavoured  to  enumerate.  I  am 
unable  to  adopt  any  one  of  those  six  con- 
structions, and  I  come  to  the  only  other 
construction  to  which  I  have  referred,  and 
which,  in  my  opinion,  is  the  proper  con- 
struction  to  be  put  on  this  covenant.  In 
my  opinion  this  covenant  is  intended  to 
describe  a  continuous  operation ;  it  is  in- 
tended to  describe  the  case  of  goods  con- 
veyed along  the  TaffVale  Railway,  that  is 
to  say,  conveyed  along  the  whole  length  of 
the  railway,  or  conveyed  on  any  part  of 
the  railway,  that  is,  on  any  part  ending  in 
shipment,  and  then  shipped  in  any  dock 
whatever,  so  that  the  generality  of  the 
word  dock  is  limited  by  the  £Eict  that  it 
must  be  a  dock  in  connection  with  some 
part  of  the  Taff  Vale  Railway.  It  appears 
to  me  that  the  parties,  at  the  time  they 
entered  into  this  covenant,  thought,  as 
events  have  proVed,  incorrectly,  that  this 
would  be  a  sufficient  and  practical  limit  to 
grive  to  the  covenant,  that  they  looked  upon 
5ie  TaffVale  Railway  as  the  railway  with 
which  they  were  dealing,  as  the  railway 


which  had  one  outlet,  and  might  have 
more,  to  the  seaboard ;  and  if  i£ey  pro- 
vided that  goods,  which  thus  by  means  of 
the  Taff  Vale  Railway  reached  the  sea- 
board, were  intercepted  and  made  to  pay 
dues,  that  would  accomplish  their  object. 
This  is  the  construction  adopted  by  Mr. 
Baron  Bramwell,  in  which  I  own  I  entirely 
agree.  Your  Lordships  will  observe  that 
it  is — I  do  not  say  the  correct,  but  the 
requisite  construction — ^that  it  complies 
with  the  rule  of  construction,  which  for- 
bids you  to  introduce  words  unless  you 
are  absolutely  compelled  by  the  context. 
It  takes  the  words  as  it  finds  them.  It 
leaves  the  words,  "  any  dock,"  perfectly 
general,  but  it  controls  them,  describing 
tiie  continuous  operation  to  which  I  have 
referred. 

The  question  then  remains,  is  the 
Penarth  Railway,  under  the  circum- 
stances under  wluch  it  was  made,  and  the 
circumstances  under  which  it  was  worked, 
the  Taff  Vale  Railway,  "  or  any  part  or 
branch  thereof,"  within  the  meaning  of 
that  covenant  ?  I  do  not  adopt  the  view  of 
Sir  John  Karslake,  who  contended  that 
the  words,  "any  branch,"  would  only 
apply  to  the  branches  then  existing,  and 
would  not  include  future  branches  of  the 
Taff  Vale  Railway.  In  my  opinion,  the 
words,  "  the  Taff  Vale  Railway  or  any 
part  or  branch  thereof,"  would  include 
any  future  branch,  or  any  future  extension 
or  any  future  addition  to  the  Taff  Vale 
Railway ;  but  it  appeara  to  me  that  the 
Penarth  Railway  is  neither  a  part  nor  a 
branch  of,  nor  addition  to,  the  Taff  Vale 
Railway.  No  doubt  it  is  worked  by  the 
Taff  Vale  Railway  Company,  but  the 
words,  "  the  TaffVale  Railway,"  speak 
of  a  thing  in  hand,  capable  of  ascertain- 
ment as  the  proper  and  legitimate  descrip- 
tion of  that  which  has  a  legal  existence, 
and  a  proper  legal  definition.  I  think 
that  your  Lordships  have  no  right  to  de- 
part from  that  which  is  the  just  and 
natural  meaning  of  the  term,  "  the  Taff 
Vale  Railway,"  and  to  hold  it  is  equiva- 
lent to  a  denoting  of  the  loose  and  popu- 
lar expression,  "  Railways  in  connection 
with,  or  worked  by,  the  Taff  Vale  Rail- 
way Company.*'  The  result  is,  that  in 
my  opinion  judgment  must  be  entered  for 
the  appellants  in  the  case.    I  cannot  help 
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feeling  some  regret  at  the  result  at  which 
I  am  obliged  to  arrive.  It  appears  to  me 
that  if  the  parties  to  the  arrangement 
which  terminated  in  the  lease  had  foreseen 
the  eyents  which  have  since  happened,  it 
would  have  been  required  on  the  part  of 
the  Bute  Trustees,  that  the  covenant 
shonld  extend  and  be  made  to  cover 
those  places ;  and  that  snch  requirement 
would  at  that  time  have  been  willingly 
acceded  to  by  the  Taff  Vale  RaUway 
Company.  It  appears  to  me,  by  what 
has  been  done,  the  Taff  Vale  Railway 
Company  have  departed  in  a  clear  and 
striking  manner  .from  the  good  faith  of 
the  arrangement  which  was  made  by  this 
lease,  and  &om  the  good  faith  of  the 
covenants  contained  in  it ;  but  they  have, 
in  my  opinion,  kept  themselves  free  from 
the  obligation  of  the  letter  of  the  cove- 
nants, and  that  is  all  your  Lordships  have 
to  deal  with  ;  and,  therefore,  in  my  opinion 
judgment  must  be  entered  for  the  appel- 
lants. 

Judgment  appealed  frmn  reversed, 
and  judgment  to  be  entered  for  the 
plaintiffs  in  error^  defendants  in 
the  original  action. 


Attorneys — Field,  Roscoe  &  Co.,  agents  for  Ben- 
jamin Mathews,  Cardiff,  for  plaintiffs  in  error ; 
F.  S.  Gooling,  agent  for  Luaid  &  Sherloy, 
Cardiff,  for  defendants  in  error. 
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April  22 

Interpleader — Mortgage  of  Trade  Fix^ 
tures — Megistration  under  Bills  of  Sale  Act 
—17  ^18  Vict,  c.  36. 

An  indenture  of  lease,  for  a  temi  of  which 
nbout  sixteen  years  were  to  run,  was  assigned 
in  the  year  1868  to  H,,  and  by  the  indenture 
of  assignment  the  trade  fixtures  upon  the 
premises  were  absolutely  assigned  to  him. 
By  an  indenture  of  mortgage,  dated  20th 
March,  1872,  H.  demised  the  premises  to 
the  plaintiffs  for  the  residue  of  the  said  term 
except  the  last  two  days,  and  also  assigned 


to  them  the  trade  fixtures,  subject  to  re- 
demption on  payment  of  the  amount  of 
mortgage  debt  and  interest.  The  indenture 
of  mortgage  was  not  registered  wider  the 
BiUs  of  Sale  Act.  A  judgment  having  been 
obtained  against  H.,  the  sheriff,  on  14:th 
April,  1872,  by  virtue  of  afi.fa.  seized  the 
said  trade  fixtures,  as  well  as  the  moveable 
arid  unfixed  machinery  and  effects,  all  of 
which  were  at  the  time  of  the  seizure  in  the 
appareni  possession  of  H,  The  plaintiffs 
thereupon  claimed  the  trade  fixtures  oa 
being  their  property  : — Held,  upon  an  vnter* 
pleader  issue,  thai  the  indenture  of  mortgage 
of  20th  March,  1872,  ought  to  have  been 
registered  under  17  ^  18  Vict.  c.  36,  and 
that  the  plaintiffs  were  not  entitled  to  claim 
the  trade  fixtures  which  had  been  assigned 
to  hini. 

This  was  a  Case  stated  by  order  of  a 
Judge,  bearing  date  the  11th  day  of  Octo* 
ber,  1872,  on  the  hearing  of  an  inter- 
pleader summons  issued  by  the  Sheriff 
of  Middlesex. 

1.  The  defendants  recovered  judgment 
against  one  Frederick  Hamilton,  on  the 
14th  day  of  September,  1872,  for  the  sum 
of  261.  5s.  8d.,  and  $1.  Ss.  costs  of  suit^* 
making  together  the  sum  of  28Z.  ISs.  Sd. 

2.  On  the  same  day  on  which  judgment 
was  signed  a  writ  o^  fieri  facias  was  issued 
by  the  said  defendants  against  the  said 
Frederick  Hamilton,  indorsed  to  levy  the 
said  total  sum  of  282.  ISs.  8d.,  and 
11.  6s.  costs  of  the  said  writ  of  ^.  fa. 

3.  The  said  Frederick  Hamilton  was, 
at  the  time  of  the  issuing  of  the  said  writ, 
an  ironfounder  carrying  on  his  business 
at  the  Hercules  Foundry,  Golden  Lane, 
in  the  county  of  Middlesex,  which  said 
premises  were  held  by  the  said  Frederick 
Hamilton  under  an  indenture  of  lease  for 
a  term  of  which  about  sixteen  years  are 
unexpired,  which  indenture  of  lease  was 
assigned  to  the  said  Frederick  Hamilton 
by  indenture  in  the  year  1868,  and  by 
which  indenture  of  assignment  the  fixed 
and  moveable  machinery,  plant,  fixtures, 
implements,  utensils  and  effects  fixed  to 
or  placed  upon  or  used  in  ihe  said  pre- 
mises were  absolutely  assigned  to  the 
said  Frederick  Hamilton. 

4.  By  an  indenture  of  mortgage,  bear- 
ing  date  the  20th  day  of  March,  1872, 
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the  said  Frederick  Hamilton  demised  to 
the  above  named  plaintiffs  the  said  pre- 
mises for  the  residue  of  the  said  term 
except  the  last  two  days,  and  assigned  to 
the  above  named  plaintiffs  "  all  and 
singular  the  fixed  and  moveable  ma- 
chinery, plant,  fixtures,  implements, 
utensils  and  effects  then  or  thereafter  to 
be  fixed  to  or  placed  upon  or  used  in  or 
about  the  said  premises,  and  then  or 
thereafter  belonging  to  the  said  Frederick 
Hamilton,  subject  to  redemption  on  pay- 
ment  of  the  amount  of  mortgage  debt 
and  interest  in  the  said  indenture  men- 
tioned. 

5.  The  said  fixed  machinery,  plant 
and  fixtures  assigned  by  the  said  in- 
denture  of  assignment  of  the  year  1868, 
and  by  the  said  indenture  of  mort- 
gage of  March,  1872,  consisted  solely 
of  such  articles  as  are  known  as  trade 
fixtures. 

6.  The  mortgage  debt,  with  interest, 
is  still  owing  to  the  plaintiffs. 

7.  The  indenture  of  mortgage  referred 
to  in  paragraph  4  has  not  been  registered 
under  the  Bills  of  Sale  Act. 

8.  On  or  about  the  said  14th  day  of 
April,  1872,  the  Sheriff  of  Middlesex,  by 
virtue  of  the  writ  of  fi,  fa.  referred  to  in 
paragraph  2,  seized  the  fixed  machinery, 
plan^  fixtures  and  effects,  as  well  as  the 
moveable  or  unfixed  machineiy  and  effects, 
all  of  which  wore  at  the  tmie  of  such 
seizure  in  the  apparent  possession  of  the 
said  Frederick  Hamilton,  and  the  plaintiffs 
thereupon  duly  claimed  the  fixed  articles 
as  their  property  under  the  indenture  of 
mortage  referred  to  in  paragraph  4. 
After  the  sheriff  had  issued  the  inter- 
pleader summons  the  plaintiffs  paid  into 
Court  the  sum  of  86Z.,  under  the  said 
order  of  11th  October,  1872,  to  abide 
the  decision  of  this  Court  upon  this  case. 

9.  The  above-named  plaintiffs  contend 
that  registration  under  the  Bills  of  Sale 
Act  of  their  said  indenture  of  mortgage 
is  unnecessary  in  respect  to  the  fixed 
machinery,  plant  and  fixtures,  and  that 
the  same  became  duly  vested  in  them  by 
the  said  indenture  of  mortgage,  and  are 
not  liable  to  seizure  for  a  debt  of  the  said 
Frederick  Hamilton. 

10.  The  above-named  defendants  con- 
tend that,  in  consequence  of  the  non- 


registration under  the  Bills  of  Sale  Act 
of  the  indenture  of  mortgage  referred  to 
in  paragraph  4,  the  fixed  machinery,  plant 
and  fixtures  are  liable  to  be  seized  under 
the  said  writ  of  ^.  fa, 

11.  The  qufestion  for  the  opinion  of  the 
Court  is,  whether  the  above-named  plain- 
tiffs are  entitled,  under  the  said  indenture 
of  mortgage,  to  the  said  fixed  machinery, 
plant  and  fixtures,  or  whether  the  defen- 
dants are  entitled  to  them  under  the  said 
writ  of  ^.  fa, 

12.  If  the  Court  is  of  opinion  in  fovour 
of  the  plaintiffs,  then  a  rule  or  order  of 
this  Court  is  to  be  drawn  up  entitling 
them  to  the  repayment  of  the  sum  of  36?. 
paid  into  Court  to  abide  the  decision  of 
the  Court. 

13.  If  the-  Court  is  of  a  contrary  opi- 
nion, then  a  rule  or  order  of  this  Court  is 
to  be  drawn  up  entitling  the  defendants 
to  the  payment  of  the  said  sum  of  362. 

14.  And  in  either  event  the  costs  of 
and  relating  to  this  Special  Case,  and  all 
other  costs,  are  to  be  in  the  discretion  of 
the  Court. 

The  following  portions  of  the  indenture 
of  mortgage  of  the  20th  of  March,  1872, 
are  material — 

"And  this  indenture  also  witnesseth 
that  in  forther  pursuance  of  the  said  agree- 
ment and  for  the  consideration  aforesaid, 
he,  the  said  Joseph  Gh-eenhow,  by  the 
direction  of  the  said  F.  Hamilton,  testified 
by  his  execution  hereof,  doth  hereby  as- 
sign, so  far  as  he  lawfully  can,  and  he, 
the  said  F.  Hamilton,  doth  hereby  demise 
and  confirm  unto  the  said  William  Haw- 
trey  and  Walter  Hawtrey,  their  executors, 
administrators  and  assigns,  all  that  the 
said  piece  or  parcel  of  ground,  messuages 
or  tenements,  hereditaments  and  other  the 
premises  comprised  in  and  expressed  to 
be  demised  by  the  hereinbefore  recited 
indenture  of  lease  of  the'  24th  day  of 
January,  1828,  and  the  rights,  easements 
aud  appurtenances  thereto  belonging.  To 
have  and  to  hold  all  the  said  premises 
unto  the  said  William  Hawtrey  and  Wal- 
ter Hawtrey,  their  executors,  administra- 
tors and  assigns,  for  the  residue  of  the 
said  term  of  634  years  granted  by  the 
said  indenture  of  lease,  except  the  last 
two  days  of  such  term,  discharged  from 
the  mortgage  of  the  26th  day  of  May, 
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1868,  and  all  moneys  intended  to  be  se- 
cared  thereby,  but  subject  to  the  proviso 
for  redemption  hereinafter  contained,  and 
subject  to  the  under-leases  dated  the  SOth 
day  of  November,  1829,  and  the  15th  day 
of  June,  1863,  as  to  the  premises  com- 
prised in  such  under-leases  respectively. 
And  this  indenture  also  witnesseth  that 
in  further  pursuance  of  the  said  agree- 
ment, and  for  the  consideration  aforesaid, 
he,  the  said  Joseph  Qreenhow,  by  the 
direction  of  the  said  F.  Hamilton,  testified 
by  his  execution  hereof,  doth  hereby,  so 
far  as  he  lawfully  can,  assign,  and  he, 
the  said  F.  Hamilton,  doth  hereby  assign 
and  confirm  unto  the  said  William  Haw* 
trey  and  Walter  Hawtrey,  their  executors, 
administrators  and  assigns,  all  and  singular 
the  fixed  and  moveable  machineir,  plant, 
fixtores,  implements,  utensils  and  effects, 
now  or  hereafter  to  be  fixed  or  placed  upon, 
or  used  in  or  about  the  said  demised  here- 
ditaments, messuages,  or  tenements  and 
premises,  and  now  or  from  time  to  time 
hereafter  belonging  to  the  said  F.  Hamil- 
ton, his  executors,  administrators  or 
assigns,  and  all  the  estate,  rij?ht,  title, 
interest,  claim  and  demand  of  him,  the 
said  F.  Hamilton,  in,  to  and  upon  the 
same  premises.  To  hold  the  same  unto 
the  said  William  Hawtrey  and  Walter 
Hawtrey,  their  executors,  administrators 
and  assigns,  absolutely  discharged  from 
the  said  mortgage  of  the  26th  day  of 
May,  1868,  and  all  moneys  intended  to  bo 
secured  therel)y,  but  subject  to  the  proviso 
of  redemption  hereinafter  contained." 

Pearccy  for  the  plainti&. — The  question 
is  whether  the  mortgage  ought  to  have 
been  registered  under  the  17  £  18  Vict.  c. 
36  (1).    It  is  contended  that  registration 

(1)  Section  1  enacts,  "  Every  bill  of  sale  of 
pereonal  chattels  made  after  the  passing  of  this 
Act,  cither  absolutely  or  conditionally,  or  subject 
or  not  subject  to  any  trusts,  and  whereby  the 
grantee  or  holder  shall  have  power,  either  with 
or  without  notice,  and  either  immediately  after 
the  making  of  such  bill  of  sale  or  at  any  future 
Vime,  to  sfeiae  or  take  possession  of  any  property 
and  efifocts  comprised  in  or  made  subject  to  such 
bill  of  sale;  and  every  schedule  or  inventory 
which  shall  be  thereto  annexed  or  therein  referred 
to,  or  a  true  copy  thereof,  and  of  every  attestation 


was  not  necessary,  and  that  the  plaintiffs 
are  entitled  to  succeed. 
[Blackburn,  J. — Is  not  the  question 

of  the  execution  thereof,  shall,  together  with  an 
affidavit  of  the  time  of  such  bill  of  sale  being 
made  or  given,  and  a  description  of  the  residence 
and  occupation  of  the  person  making  or  giving 
the  same,  or,  in  case  the  same  shall  bo  made  or 
given  by  any  person  under  or  in  the  execution  of 
any  process,  then  a  description  of  the  rouidonce 
and  occupation  of  the  person  against  whom  such 
process  shall  have  issued,  and  of  »very  attesting 
witness  to  such  bill  of  sale,  be  filed  with  the  officer 
acting  as  clerk  of  the  docquets  and  judgments  in 
the  Court  of  Queen's  Bench,  wiihin  twenty-one 
days  after  the  making  or  giving  such  bill  of  sale 
(in  like  manner  as  a  warrant  of  attorney  in 
any  personal  action  given  by  a  trader  is  now  by 
law  required  to  be  filed) ;  otherwise  such  bill  of 
sale  shall,  as  against  all  assignees  of  the  estate 
and  effects  of  the  person  whose  goods  or  any  por- 
tion of  them  are  comprised  in  such  bill  of  sale 
under  the  laws  relating  to  bankruptcy  or  insol- 
vency, or  under  any  assignment  for  the  benefit  of 
the  creditors  of  such  person,  and  as  against  all 
sheriffi}*  officers  and  other  persons  seizing  any 
property  or  effects  comprised  in  such  bill  of  sale 
in  the  execution  of  any  process  of  any  Court  of 
law  or  equity  authorising  the  seizure  of  the  gootla 
of  the  person  by  whom  or  of  whose  goods  such 
bill  of  sale  shall  have  been  made,  and  against 
every  person  on  whose  behalf  such  process  shall 
have  been  issued,  be  null  and  void  to  all  intents 
and  purposes  whatsoever,  as  far  as  regards  the 
property  in  or  right  to  the  possession  of  any  per- 
sonal chattels  comprised  in  such  bill  of  sale, 
which,  at  or  after  the  time  of  such  bankruptcy, 
or  of  filing  the  insolvent's  petition  in  such  insol- 
vency, or  of  the  execution  by  the  debtor  of  such 
assignment  for  the  benefit  of  his  creditors,  or  of 
executing  such  process  (as  the  case  may  be),  and 
after  the  expiration  of  the  said  period  of  twenty- 
one  days,  shall  be  in  possession  or  apparent  pos- 
session of  the  person  making  such  bill  of  sale,  or 
of  any  person  against  whom  the  process  shall 
have  issued  under  or  in  the  execution  of  which 
such  bill  of  sale  shall  have  been  made  or  given, 
as  the  case  may  be." 

Section  7  enacts,  *•  In  construing  this  Act  the 
following  words  and  expressions  shall  have  the 
meanings  hereby  assigned  to  them,  unless  there 
be  something  in  the  subject  or  context  repugnant 
to  such  constructions  (that  is  to  say),  the  expres- 
sion '  personal  chattels '  shall  moan  goods,  fumi- 
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answered  by  Holland  v.  Hodgson  (2), 
where  the  Court  of  Exchequer  Chamber 
thought  that  a  deed  transferring  the  fix- 
tures as  part  of  the  land  did  not  require 
registration  ?] 

That  case  is  in  favour  of  the  plaintiffs. 

Wilbetforce  contra. — Holland  v.  Hodg- 
son  (1)  was  a  different  case  in  this  respect, 
that  there  the  mortgagor  was  the  owner 
in  fee,  as  well  as  occupier  of  the  mill,  and 
he  mortgaged  in  fee  to  the  plaintiffs  the 
mill  and  the  fixtures  affixed  to  the  pre- 
mises. But  here  the  mortgagor  was 
only  a  leaseholder.  In  HolUmd  v.  Hodg^ 
son  (2),  Blackburn,  J.,  in  delivering  the 
considered  judgment  of  the  Court,  said, 
"  We  wish  to  guard  ourselves,  by  stating 
that  our  decision  (so  £Eir  as  regards  the 
registration)  is  confined  to  the  case  before 
us,  where  the  mortgagor  was  owner  to 
the  same  extent  of  ^e  fixtures  and  of  the 
land.  If  a  tenant,  having  only  a  limited 
interest  in  the  land,  and  an  absolute 
interest  in  the  fixtures,  were  to  convey 
not  only  his  limited  interest  in  the  lana, 
and  his  right  to  enjoy  the  fixtures  during 
the  term  so  long  as  they  continued  a  part 
of  the  land,  but  also  his  power  to  sever 
those  fixtures  and  dispose  of  them  abso- 
lutely, a  very  different  question  would 
have  to  bo  considered.    As  it  does  not 

ture,  fixtures  and  other  articles  capable  of  com- 
plete transfer  by  delivery,  and  shall  not  include 
chattel  interest  in  real  estate,  or  shares  or  in- 
terest in  the  stocks,  funds  or  securities  of  any 
government,  or  in  the  capital  or  property  of  any 
incorporated  or  joint-stock  company,  nor  choses  in 
action,  nor  any  stock  or  produce  upon  any  farm  or 
land  which  by  virtue  of  any  covenant  or  agree- 
ment, or  of  the  custom  of  the  country,  ought  not 
to  bo  removed  from  any  farm  where  the  same 
shall  be  at  the  time  of  the  making  of  such  bill  of 
sale. 

**  Personal  cliattols  shall  bo  doomed  to  bo  in 
tho  •  apparent  pos.si>8si<jn  *  of  the  person  making 
or  giving  tlio  bill  of  sale,  ko  long  as  tliey  shall  re- 
main or  bo  in  or  ujwn  any  house,  mill,  warehouse, 
building,  works,  yard,  land  or  other  premises  occu- 
pied by  him,  or  as  tliey  shall  be  used  and  enjoyed 
by  him  in  any  place  whatsoever,  notwithstanding 
that  formal  p0£  session  thoroof  may  have  been 
taken  by  or  given  to  any  other  person." 

(2)  41  Law  J.  Rep.  (k.s.)  C.P.  146 ;  s.  c.  Law 
Rep.  7  C.P.  328. 


arise,  we  decide  nothing  as  to  this.    We 
are  not  to  be  understood  as  expressing 
dissent  &om  what  appears  to  have  been 
the  opinion  of  Wood,  V.C,  in  Boyd  v. 
Shorrock   (3),   but  merely  as    guarding 
against  being  supposed  to  confirm  it." 
But  further,  Boyd  v.  Shorrock  (3)  was 
dissented  from  byMalins,  V.C,  in Beghier. 
Fenvnck  (4),  in  which  the  deed  was  almost 
exactly   the  same  as  the  present  deed, 
having  two  witnessing  parts,  one  convey- 
ing the  land  and  the  other  the  fixtures. 
In  Boyd  v.  Shorrock  (3)  there  was  not  an 
absolute  assignment  of  the  fixtures.     In 
Beghie  v.  Fenunck  (4)  Malins,  V.C,  said, 
"  The  deed  of  1858  is  in  the  same  form  as 
the  subsequent  deeds ;  there  are  two  sepa- 
rate witnessing  parts,  by  one  of  which 
the  leasehold  property  is  assigned  with 
its  appurtenances  for  the  residue  of  the 
term,  and  by  the  other  all  machinery  of 
every  description  was  assigned.     I  appro* 
hend  that  the  proper  construction  of  this 
deed  is  that  the  fixtures  did  not  pass  by 
the  first  witnessing  part.     The  mortgagee 
does    not  get   them    because    they    are 
annexed  to  the  freehold,  and  cannot  be 
severed  without  his   consent.    He  gets 
them  by  a  totally  different  assignment,  a 
separate  contract.     The  deed  gives  him 
two  things,  the  leasehold  property  firsts 
and  secondly  all  the  machinery  of  every 
description.     Where  they  pass  by  one 
witnessing  part  the  case  of  Boyd  v.  Shor» 
rock  (3)  would  apply.  There  Wood,  V.C 
— although    I    must    confess    I  do  not 
understand  the  ground  of  his  decision — 
decided  not    only  that    fixtures    passed 
under  the  assignment  in  that  case,  but 
that  the  assignment  was   good  against 
assignees  in  l^kruptcy,  although  it  was 
,  not    registered    under   17   &   18    Vict, 
c.   36."     The  Vice-Chancellor  then  re- 
ferred to   WaterfaU  v.  Pcnistone  (5),  as 
shewing  that  tho  assignment  ought  to  be 
registered  in  order  that  tho  goods  might 
bo  taken  out  of  the  order  and  disposition 
of  the  trader,  and  prevent  them  passing 
to  his  assignees,  and  then   continued — 

(3)  37  Law  J.  Rep.  (n.s.)  Chanc  144 ;  s.  c  Law 
Rep.  6  Eq.  72. 

(4)  24  Law  Times  N.S.  69. 

(6)  6  E.  &  B.  876 ;  e.  c.  26  Law  J.  Rep.  (k.8.) 
Q,B.  100. 
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I*  This  caae,  therefore,  is,  in  my  opinion, 
in  complete  opposition  to  the  decision  of 
Wood,  V.C,  in  the  case  of  Boyd  v. 
Shorroek  (3),  where  he  held  that  where 
machinery  aJffixed  for  the  purposes  of 
trade  was  assigned,  and  loose  machinery 
also,  it  was  void  as  to  the  loose  machineiy 
becaose  it  was  not  registered,  bat  that 
the  registration  was  not  necessary  as  to 
the  othOT.  I  cannot  think  that  Wood, 
V.C,  wonld  have  come  to  that  conclusion 
if  he  had  adverted  to  WaterfaU  v.  Penu 
stone  (5),  unless  he  was  prepared  to 
overrule  it.  It  is  a  remarkable  thing  that 
in  Boyd  v.  Shorroek  (3)  the  very  ground 
stated  for  the  non-registration  of  the  deed 
is  that  the  mortgagor  said  it  would  injure 
his  credit;  that  is,  his  compliance  with 
the  law  by  registering  the  assignment  of 
mere  personal  chattels  would  injure  his 
credit,  when  the  very  object  of  the  Act  is 
to  prevent  persons  who  had  done  so,  ob- 
taimng  ^Ehlse  credit  upon  that  which  has 
been  actually  assigned.  The  point,  how- 
ever,  in  WtUerfaU  v.  PerUstone  (6),  upon 
which  my  decision  turns,  is  this:  that 
where  freehold  or  leasehold  property  is 
made  the  subject  of  one  contract,  and 
fixtures  are  the  subject  of  another,  the 
assignment  must  be  registered.  In  my 
opinion,  in  the  present  case,  the  deeds 
most  distinctly  shew  that  the  leasehold 
property  was  one  subject  of  security,  and 
this  machinerv  another.  The  deeds  being 
mere  bills  of  sale  with  regard  to  this 
machinery,  did  in  my  opinion  require 
registration."  In  Wulff  v.  Jay  (6)  the 
deed  was  identical  with  the  present 
deed,  and  the  Court  thought  that  the 
omission  to  register  it  constituted  such 
laches  as  would  release  a  surety  from 
liability. 

[Lush,  J. — Suppose,  in  the  present  case, 
there  had  been  simply  a  mortgage  of  the 
fixtures ;  would  not  registration  have  been 
•necessary  P  If  so,  inasmuch  as  the  case 
states  that  the  things  in  question  were 
trade  fixtures,  it  is  difficult  to  see 
how  registration  could  be  dispensed 
with.] 

Yes,  and  the  Court  will  adopt  that 
view,   and   will    follow  the  decision  in 

(6)  41  Law  J.  Bep.  (k.8.)  aB.  322 ;  s.  c.  Law 
Be^.  7  Q^.  756. 


Beghie  v.  Femoich  (4),  which  appears  to 
be  precisely  a  case  in  point. 

Pearce,  in  reply,  referred  to  Mather  v. 
Frazer  (7). 

Blackbuen,  J. — I  think  that  our  judg- 
ment ought  to  be  for  the  defendants,  on 
the  ground  that  the  indenture  of  mort- 
gage is  a  bill  of  sale  of  fixtures  within  the 
meaning  of  17  &  18  Vict.  c.  36,  and  con- 
sequently  is  void  in  consequence  of  not 
having  been  registered.  The  interpre- 
tation clause  in  section  7  states  that  the 
expression  "  personal  chattels,"  used  in  the 
enacting  clause, "  shall  mean  goods,  fomi- 
ture,  fixtures  and  other  articles  capable 
of  complete  transfer  by  delivery,  and  shall 
not  include  chattel  interests  in  real  es- 
tate,''  &c.  The  things  which  have  been 
seized  in  the  present  case  are  found  to  be 
"  trade  fixtures,"  and  are  therefore  per- 
sonal chattels.  The  legislature  provides 
that  every  bill  of  sale  of  personal  chattels 
shall  be  filed,  otherwise  such  bill  of  sale 
shall,  as  against  assignees  in  bankruptcy, 
and  as  against  sheriff's  officers  and  every 
person  on  whose  behalf  process  shall  have 
been  issued,  be  null  and  void  so  fitr  as 
regards  the  property  in  the  personal 
chattels  comprised  in  such  bill  of  sale, 
which  shall  be  in  the  possession  or  appa- 
rent possession  of  the  person  making  such 
bill  of  sale,  Ac.  There  have  been  several 
cases  in  which  the  question  has  been  dis- 
cussed, as  Holland  v.  Hodgson  (2),  in 
which  I  prepared  the  judgment  of  the 
Court,  and  Mather  v.  Frazer  (7),  which, 
in  my  opinion,  was  correctly  decided.  In 
Holla/nd  V.  Hodgson  (2),  Boyd  v.  Shorroek 
(3)  was  referred  to,  and  we  guarded  our- 
selves against  being  supposed  to  confirm 
it.  I  think  that  under  the  circumstances 
of  that  case,  the  mortgage  deed  would 
require  registration.  [His  Lordship  stated 
those  circumstances.]  The  deed  was  not 
registered  because  the  mortgagor  feared 
that  it  might  injure  his  credit.  Upon 
this  point  Malins,  V.C,  said  in  Beghie  v. 
Fenwick  (4)  that  it  was  "  a  remarkable 
thing  that  the  very  ground  stated  for  the 
non-registration  of  the  deed  is,  that  the 
mortgagor  said  it  would  injure  his  credit, 

(7)  2  Kay  &  J.  636 ;  s.  c  26  Law  J.  Rop.  (if.s.) 
Chanc  361. 
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that  is,  his  compliance  with  the  law 
by  registering  the  assignment  of  mere 
personal  chattels,  would  injnre  his  credit ; 
when  the  very  object  of  the  Act  is  to 
prevent  persons  who  had  done  so,  from  ob- 
taining felse  credit  upon  that  which  has  been 
actuaUy  assigned."  In  Boyd  v.  Shorrock 
(3)  the  mortgagors  became  bankrupt,  and 
the  question  arose  as  to  the  effect  of  the 
mortgage  deed,  and  whether  certain 
looms  passed  to  the  mortgagees.  The 
attention  of  Wood,  V.C.,  seems  to  have 
been  principally  directed  to  the  question 
of  whether  the  looms  were  fixed  to  the 
land  or  not,  and  he  held  that  they  were 
fixtures  which  passed  with  the  property, 
and  therefore  did  not  require  a  bill  of 
sale.  I  rather  agree  with  Malins,  V.C,  in 
Beghio  v,  Fmtmck  (4)  that  it  is  difficult  to 
follow  that  course  of  reasoning.  Begbis 
V.  Fenvnck  (4)  appears  to  have  been  care- 
fully considered,  and  the  Vice- Chancellor 
arrived  at  a  different  conclusion  from  that 
which  Wood,  V.C,  had  arrived  at,  and 
held  that  the  deeds,  being  mere  bills  of 
sale  with  regard  to  the  machinery,  did 
require  registration.  I  think  that  he  was 
right,  and  that  in  this  case  there  must  be 
judgment  for  the  defendants,  the  mort- 
gage deed  requiring  registration. 

Mbllob,  J. — ^I  am  of  the  same  opinion. 
I  think  that  the  policy  of  the  Bills  of 
Sale  Act  is  carried  out  by  the  construction 
which  we  put  upon  this  case.  That  Act 
provides  that  every  bill  of  sale  of  personal 
chattels  made  afber  the  passing  of  the  Act 
shall  be  filed,  Ac.  Then  the  words  "  per- 
sonal chattels  "  are  by  the  interpretation 
clause  to  mean  fixtures  which  would  not 
necessarily  pass  upon  the  conveyance  or 
assignment  of  real  estate.  The  Special 
Case  finds  that  the  things  in  question  are 
"  trade  fixtures,'*  and  if  these  alone  had 
been  assigned,  the  deed  would  require  re- 
gistration, and  I  think  that  the  fact  of  the 
assignment  being  part  of  another  trans- 
action by  which  the  real  estate  also  is 
mortgaged  makes  no  difference.  I  think 
that  the  case  is  within  the  policy  of 
the  Act,  and  that  the  things  assigned 
are  expressly  within  the  enacting  and 
interpretation  clauses.  In  Boyd  v.  ShoT" 
rock  (3)  the  attention  of  Wood,  V.C,  does 
not  seem  to  have  been  called  to  the  inter- 
pretation clause,    and    although    I    am 


prepared  to  treat  his  decision  with  the 
utmost  respect,  when  I  find  that  it  has 
been  already  dissented  from  by  another 
Vice-Chancellor,  who  seems  to  me  to  have 
adopted  a  construction  more  in  accordance 
with  the  Act,  I  think  that  we  are  quite  in 
a  condition  to  decide  the  case  in  the 
manner  which  seems  to  us  to  be  correct. 
Lush,  J. — I  am  of  the  same  opinion. 
The  question  which  we  have  to  determine 
is,  whether  this  mortgage  is  or  contains 
anything  which  amounts  to  a  bill  of  sale 
of"  personal  chattels,"  which  expression 
we  learn  from  the  interpretation  clause  is 
to  mean  among  other  things  "  fixtures." 
It  is  a  mortgage  of  the  residue  of  a  term 
of  sixteen  years,  but  it  goes  on  to  assi^ 
the  absolute  property  in  the  goods  to  the 
mortgagee,  and  that  comes  expressly 
withm  the  enacting  part  of  the  Act.  It 
contains  what  would  not  pass  by  the 
conveyance  of  the  term.  I  accept  the 
ruling  of  Malins,  V.C,  as  being  the  sound 
interpretation  of  the  statute  rather  than 
that  of  Wood,  V.C,  and  I  think  that  the 
defendants  are  entitled  to  judgment. 

Judgment  for  the  defendants. 

Attorneys— N.  S.  E.  Steinberg,  for  plaintiff; 
J.  W.  SykoB,  for  defendant. 


1873.  1  BURTON  (appellant)  v,  eydbn 
April  23.  J  (respondent). 

Friendly  Society  —  Sickness  entitling 
Member  to  Belief — Insanity. 

By  the  rules  of  a  fHmdly  society  estab^ 
lished  under  18  ^  19' Vict,  c.  63.  s.  9, 
a  member  under  certain  conditimis  was 
entitled  to  recevoe  eight  shUUngs  a  week 
during  cmy  sickness  or*accident  that  might 
befaU  himfty  unless  by  rioting  or  d^^unhen- 
ness,  8^c. : — Held,  vn  the  absence  of  words 
shewing  a  different  intention,  that  insanity 
was  a  sickness  which  entitled  a  member  to 
relief  under  the  above  rule, 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Rep.  (n.s.)  M.C  115.] 
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Ctbe  qubin  on  the  proseeuiuM 
1878.    J      of  Homrietta  Fraser  v.  thb 

April  28.  I       GABNATIO    BAILWAT     COMPAHT 

Married  Woman^s  Property  Act,  1870, 
33  A-  84  Vict.  e.  93.  es.  4,  d^EegietrcUion 
of  8Ux^  in  Name  of  Married  Woman — 
TiOe. 

Upon  the  application  of  a  married  woman 
under  the  Married  Woman's  Property  Act^ 
1870,  «.  4,  that  shares  in  a  joint  stock  com^ 
pony  may  he  registered  in  her  na/me  as  a 
married  woman  entitled  to  her  separate  use^ 
it  is  the  duty  of  the  company  to  in/vestigate 
and  recogrvise  her  title,  and  a  mandamvus  to 
enforce  the  p&rfoi'mance  of  this  duty  will  be 
granted  by  the  Court, 

This  was  amle  calling  upon  the  Camatio 
Bailway  Company  (Limited),  to  shew 
cause  why  a  rrumdamus  should  not  issue 
directed  to  them,  commanding  them  to 
register  in  the  books  of  the  company,  in 
the  name  of  Henrietta  Fraser,  as  a  mar- 
ried woman,  entitled  to  her  separate  use, 
pursuant  to  the  stat.  33  &  34  Vict.  c.  93. 
s.  4  (1),  certain  guaranteed  five  per  cent. 

(1)  The  83  &  34  Vict  c.  93.  s.  4,  enacts 
that — "Any  mArried  woman,  or  any  voman 
abont  to  be  married,  may  aj^ly,  in  writing,  to 
the  directon  or  managers  of  any  incorporated 
or  joint  stock  company,  that  any  folly  paid  np 
shares,  or  any  debenture  or  debenture  stock,  or 
any  stock  of  such  company  to  the  holding  of 
which  no  liability  is  attached,  and  to  which  the 
woman  so  applying  is  entitled,  may  be  registered 
in  the  books  of  the  said  company  in  the  name  or 
intended  name  of  the  woman  as  a  married  woman 
entitled  to  her  separate  use ;  and  it  shall  be  the 
duty  of  such  directors  or  managers  to  register 
such  shares  or  stock  accordingly,  and  the  same 
upon  being  so  registered  shall  be  deemed  to  be  the 
separate  property  of  such  woman,  and  shall  be 
transferred,  and  the  dividends  and  profits  paid  as 
if  she  were  an  unmarried  woman ;  provided  that  if 
any  such  investment  as  last  mentioned  is  made  by  a 
married  woman,  by  means  of  moneys  of  her  hus- 
band, without  his  consent,  the  Court  may,  upon 
application,  under  section  9  of  this  Act,  order 
such  investment,  and  the  dividends  apd  profits 
thereon,  or  any  part  thereof,  to  be  transferred  and 
paid  to  the  husband." 

Kbw  Sbbos,  42.— a.B. 


stock  numbered  863  in  the  oompany'B 
register,  of  the  nominal  value  of  1,225L,  to 
wmch  the  said  Henrietta  Fraser  is  en^ 
titled. 

It  appeared  from  the  affidavits  that 
previous  to  1872  B.  S.  Fraser  was  ite 
registered  owner  of  the  stock  described 
in  the  rule.  On  the  18th  of  April,  1872, 
a  transfer  of  the  stock  in  the  usual  form 
by  him  to  Henrietta  Fraser,  was  pre- 
sented to  the  company.  It  was  objected 
that  the  proposed  transferee  was  not 
described,  and  in  April  the  same  transfer 
was  again  presented  with  the  following 
description  after  the  name  Henrietta 
Fraser,  "  wife  of  the  above  R.  S.  Fraser." 
The  transfer  was  then  roistered.  It  also 
appeared  that  in  March,  1872,  Mr.  Fraser 
executed  a  post-nuptial  settlement  of 
certain  securities,  including  the  stock  in 
question.  The  stock  was  by  this  settle- 
ment assigned  to  trustees  upon  trust  to 
pay  the  income  to  Mrs.  Fraser  during  the 
joint  lives  of  herself  and  her  husband  for 
ner  separate  use,  to  the  wife  if  she  sur- 
vived and  afterwards  to  her  husband. 
This  settlement  was  duly  executed,  but 
the  stock  was  never  transferred  into  the 
names  of  the  trustees.  In  April,  1872, 
the  husband  a^d  wife  executed  a  deed 
reciting  the  previous  settlement,  and  that 
the  pa^es  were  desirous  of  putting  an 
end  to  the  trust,  and  that  the  shares,  &c., 
should  be  vested  in  Ibhe  wife,  and  declar- 
ing and  agreeing  that  the  trustees  should 
re-assign  the  property  comprised  in  the 

By  section  9 — "  In  any  question  between  hus- 
band and  wife  as  to  proper^  declared  by  this  Act 
to  be  the  separate  property  of  the  wife,  either 
party  may  apply  by  summons  or  motion  in  a  sum- 
mary way,  either  to  the  Court  of  Chancery  in 
England  or  Ireland,  according  as  such  property  is 
in  England  or  Ireland,  or  in  England  (irrespec- 
tive of  the  value  of  the  property)  to  the  judge  of 
the  County  Court  of  the  district  in  which  either 
party  resides ;  and  thereupon  the  judge  may  make 
such  order,  direct  such  inquiiy,  and  award  such 
costs  as  he  shall  think  fit,  provided  that  any  order 
made  by  such  judge  shall  be  subject  to  appeal  in  the 
same  manner  as  the  order  of  the  same  judge  made 
in  a  pending  suit,  or  on  an  equitable  plaint  would 
have  been ;  and  the  judge  may,  if  either  party  so 
require,  hoar  the  application  in  his  private 
room." 
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troBt  to  Mrs.  I^er,  and  that  in  the 
meantime  and  until  snch  re-assignment 
the  tmstees  should  hold  the  property  for 
her  separate  use.  The  trustees  were  not 
parties  to  this  deed.  It  was  after  the 
execution  of  the  deed  that  the  transfer 
of  the  shares  by  the  husband  to  the 
wife,  previously  mentioned,  was  made. 
Mrs.  fVaser  afterwards  agreed  to  sell  the 
stock,  but  the  company  refused  to  register 
a  transfer  from  her  without  the  concur- 
rence of  her  husband,  which  was  refosed. 
The  company  also  declined  to  register  the 
wife  according  to  the  terms  of  the  rule. 

Watkin  Williams  (0,  Bowen  with  him) 
shewed  cause. — The  company  ought  not 
to  be  compelled  to  register  Mrs.  Fraser 
in  the  manner  proposed.  If  it  should 
turn  out  that  she  is  not  entitleel  to  dispose 
of  the  stock,  the  company  by  recognising 
her  as  absolute  owner  may  expose  them- 
selves to  the  risk  of  being  compelled  to  give 
compensation  to  those  who  purchase  the 
stock — In  re  The  Bahia  a/nd  8<m  Francisco 
Baihoay  Oompamy  ^2).  It  cannot  be  said 
that  she  has  furnisned  the  company  with 
sufficient  proof  of  her  title,  for  it  appears 
that  her  husband  has  refused  to  sanction 
any  dealings  by  her  with  the  stock. 

[Blackbusn,  J.— -Your  argument  is 
rawer  against  the  enactment.  It  is  the 
duty  of  the  company  to  ascertain  whether 
Mrs.  Fraser  is  reaHy  entitled  to  the 
stock.] 

It  has  not  been  shewn  that  she  is  entitled 
to  the  stock,  the  deed  re-assigning  it  was 
never  executed  by  the  trustoes. 

^Blackbubn,  J.— The  only  transfer  of 
this  stock  was  by  Mr.  Fraser  to  his 
wife.  It  was  never  transferred  to  the 
trustees,  and,  as  the  company  are  not 
bound  to  recognise  trusts,  they  are  quite 
safe  in  acting  on  the  transfer.] 

Secondly,  a  mandamms  is  not  the 
proper  remedy.  The  dispute  between 
Mrs.  Fraser  and  the  company  is  one 
which  ought  to  have  been  settled  under 
section  9. 

Witi^  in  support  of  the  rale,  was  not 
heard. 

Blackbubn,  J. — Before  the  passing  of 

(2)  9  B.  &  a  844 ;  8.  c  87  Uw  J.  Bep.  (K.8.) 
Q,B.  17a.  *-  V      / 


this  Act  the  company  would  have  been 
riffht  in  refusing  to  register  a  transfer  of 
this  stock  by  Mrs.  l^user  without  her 
husband's  assent,  but  nothing  can  be 
clearer  than  that  the  Act  has  thrown  a 
burden  on  companies  which  they  did  not 
bear  under  the  previous  law.  It  has  now 
become  their  duty  to  investigate  a  mar- 
ried woman's  title  to  shares,  and  if  it  is 
made  out,  they  are  bound  to  register  her 
as  the  owner.  As  the  defendants  fedl  to 
shew  that  Mrs.  Fraser  is  not  entitled  to 
the  stock,  the  rule  for  a  ma/ndamus  must 
be  made  absolute. 

QuAiK,   J.,  and    Abchibald,   J.,    con- 
cuired. 

B/tde  dbsohde. 

Attorneys — ^Pritchard  &  Sons,  for  prosecution; 
Ereshfields,  for  defendants. 


THE  QUEEN  V.  THE  JUSTICES  OF 
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1873.  1 
May  1./ 

Quarter  Sessions — Notice  of  Appeal — 
Signature  to  Notice— 12  ^  13  Vict.  c.  45. 
s,  1. 

By  12  ^  13  Vict.  c.  45.  s.  1,  trt  every 
case  of  appeal  {except  as  thereinafter  men- 
Honed)  to  the  General  or  Quarter  Sessions 
of  the  FeacCj  the  notice  of  appeal ''  shaU  he 
in  writing  signed  by  the  person  or  persons 
giving  the  same^  or  by  hisy  her  or  their 
aMomeyy  on  his^  her  or  their  behaiV,**  ^c : 
— Held,  that  a  notice  of  appeal  stgnedj  in 
the  name  of  the  appellant,  by  a  derk  to  the 
appellant* s  attorney ,  by  the  authority  of  the 
appellant^  and  afterwards  acknowledged  by 
him,  was  sujfficimtly  signed, 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Rep.  (n.s.)  M.0. 112.] 


1873.     1  GBEOO  (appellant)  v,  smith 
April  30.  J  (respondent). 

Pedlars  Act,  1871,  34  &•  35  Vict.  c.  96. 
ss,  3  and  4f— Carrying  a  Missionary  Basket 
— Trading. 

The  respondent  and  other  ladies  pur- 
chased  materials,  which  they  made  into 
aprons,  handkerchiefs  and  other  articles  of 
\oearing  apparel.    These  the^  carried  from 
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docf  to  door  for  sale  in  a  haeket^  caUed  the 
ffUsiionary  hcukeiy  and  applied  the  proceeds 
of  the  sale  to  nUesionary  purposes : — ^Held, 
thctt  the  respondent  did  not  come  within  the 
deBcription  of  ^^pedkur  **  in  the  Pedlan  Act^ 
1871,  and  did  not  require  a  eert^icaie  under 
thai  Ad. 

[For  ihe  report  of  ihe  abore  oaaoi  see 
42  Law  J.  Bep.  (n.8.)  M.0.  121.] 


1873      "i 

Aiwil  25    I  HiEMS  V.  NICKBBBON. 

Auction  and  AucHoneer — Ooods  with- 
drawn from  Sale — LiahiUiy — Indenmity. 

The  defendant  adoertiaed  in  newspapers 
thai  asciehy  aMctionwould  take  place  on 
a  particular  day  in  a  country  town.  He 
also  droaUUed  caialogues  specifying  the 
articles  to  he  sold.  Theplamtiff  attended 
(he  salOf  intending  to  buy  certain  articles 
speckled  in  the  caialogue,  hut  on  the  day  of 
Oie  sale  they  were  withdrawn  hy  the  de- 
fendant : — ^Held,  that  there  was  no  implied 
contract  on  the  part  of  the  defendant  to 
indemnify  the  plaintiff  against  the  expense 
and  inconvenience  which  he  had  incurred. 

Plaint  to  recover  21.  16s.  Qd.^  con- 
Bistiiig  of  the  following  items  of  ac- 
coiint :  For  two  days*  loss  of  time  by  the 
plaintiff  at  request  of  the  defendant, 
on  his  the  plaintiff  attending  at  a  pnblic 
sale  by  auction  advertised  by  the  de- 
fendant in  the  London  newspapers,  to  be 
held  at  Bury  St.  Edmunds,  Suffolk,  on 
the  Uth  of  Augi^t,  1872,  for  the  dis- 
posal  of  certain  goods  and  office  fittings 
under  bills  of  sale,  and  on  the  faith  of 
which  plaintiff  duly  attended  and  was 
ready  to  purchase  in  pursuance  of  such 
request  and  public  notification,  but  the 
defendant  in  breach  thereof  at  the  time 
and  place  of  sale  so  appointed,  suddenly 
and  without  notice  withdrew  the  goods 
and  office  fittings  from  the  sale  and  com- 
petition, by  which  the  plaintiff  lost  not 
only  his  two' days*  time  and  railway  fiure, 
but  the  additional  expense  of  two  days* 
board  and  lodging. 


First,  to  two  days'  loss  of  time    . 

Second,  third  class  railway  &re   . 

Third,    two    days'    board    and 

lodging        .... 


£    9.    d. 

1     1     0 

0  14     6 

1  1     0 

2  16    e 
The  cause  came  on  for  bearing  on^ 

the  15th  of  November,  1872,  when  it  was* 
proved  that  the  sale  was  advertised  as 
stated  by  the  plaintiff;  and  catalogues 
circulated  and  distributed.  A  copy  of 
the  catalogue  is  to  be  taken  as  forming 
part  of  t^  Oase.  It  was  also  proved 
that  ihe  plaintiff  had  a  commission  to 
purchase  at  the  sale  the  '*  office  furni- 
ture **  advertised  to  be  sold. 

The  plaintiff  went  to  Bury  St.  Ed- 
munds and  attended  the  sale  and  pur- 
chased lots  other  than  those  described  in 
the  catalogue  as  '*  office  fdmiture." 

The  articles  described  as  '^  office 
furniture  *'  were  not  put  up  for  sale  but 
were  withdrawn. 

0^  these  facts  the  County  Court  Judge 
gave  judgment  for  the  plaintiff;  but  at 
the  requ^  of  the  defendant  gave  him 
leave  to  appeal  under  the  statute. 

K  the  Court  is  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover,  the 
judgment  is  to  be  set  aside  and  a  nonsuit 
entered. 

(The  catalogue  contained  the  usual 
conditions  of  sale  by  auction,  one  of 
which  was  to  the  effect  that  eacdi  article 
was  to  be  sold  to  the  highest  bidder.) 

Macrae  Moir^  for  the  appellant. — ^There 
was  no  contract  to  put  these  articles  up 
for  sale;  the  advertisements  amounted 
merely  to  an  offer  to  contract  with  per- 
sons making  bids  at  the  sale.  Warlow  v. 
Harrison  (1;  does  not  apply  to  the  present 
case,  for  there  the  plaintiff  actually  made 
a  bid  for  a  mare  advertised  to  be  sold 
without  reserve^  and  the  owner  bought  her 
in.  These  the  Exchequer  Chamber  held 
the  defendant,  the  auctioneer,  might 
have  been  liable  on  a  declaration  com- 
plaining of  his  breach  of  contract  to  sell 
without  reserve.  Lord  Campbell,  in  de^ 
livering  tiie  judgment  of  the  Queen's 
Bench,  said,  "The  case  of  Payne  v.  Oave(2) 

(1)  1  E.  &  R  295 ;  fi.  c.  28  Law  J.  Bep.  (k.s.) 
Q3.  18 ;  s.c  20  Law  J.  Bep.  (n.8.)  Q.B.  14. 

(2)  8  Term  Bep.  148. 
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has  been  considered  good  law  for  nearly 
seveniy  years.  That  case  decided  that  a 
bidding  at  an  auction,  instead  of  beii^  a 
conditional  purchase,  is  a  mere  offin* ;  tnat 
the  auctioneer  is  the  agent  of  the  vendor ; 
that  the  assent  of  both  parties  is  neces- 
•saiy  to  the  contract ;  that  this  assent  is 
signified  by  knocking  down  the  hammer ; 
and  that  till  then  either  party  may  re- 
tract"  i'    y      y 

[Blackburn,  J.,  cited  Mavnprice  v. 
WesOey  (8).] 

There  a  sale  by  anction  was  adver- 
tised, and  it  was  held  that  no  contract  on 
which  the  auctioneer  conld  be  sued  per- 
sonally was  proved. 

Wartoriy  for  the  plamtiff. — In  Warlow  v. 
Harrison  (l)Martm,  B.,  sajrs,  in  delivering 
themdgment  of  the  majority  of  the  Court, 
'^  We  cannot  distinguish  the  case  of  an 
auctioneer  putting  up  property  for  sale 
upon  such  a  condition  (that  the  propertv 
shall  be  sold  to  the  high&t  biader; 
from  the  case  of  a  loser  of  property  offer- 
ing a  reward,  or  that  of  a  railway 
compjmj  publishing  a  time-table  stating 
the  times  when,  and  the  places  to  which, 
the  trains  run.  It  has  been  decided 
that  the  person  giving  the  information 
advertised  for,  or  a  passenger  taking  a 
ticket)  may  sue  as  upon  a  contract  with 
him— Denton  v.  The  Great  Northern  EaU- 
way  Company  (4).  Upon  the  same  prin- 
ciple, it  seems  to  us  that  the  highest  bona 
fide  bidder  at  an  auction  may  sue  the 
auctioneer  as  upon  a  contract  that  the 
sale  shall  be  without  reserve."  In  Spencer 
▼.  Hardmg  (6)  the  defendants  issued  a 
circular  whidi  stated, "  We  are  instructed 
to  offer  to  the  wholesale  trade  for  sale  by 
tender  the  stock-in-trade,"  4c.,  Willes,  X, 
in  his  judgment  said, ''  If  the  circular  had 
gone  on, '  and  we  undertake  to  sell  to  the 
highest  bidder,'  the  reward  cases  would 
have  applied,  and  there  would  have  been 
a  ffood  contract." 

TBlaoeburn,  J.—- Do  you  say  that  at  an 
ordinary  sale  by  auction,  there  is  an  im- 
plied undertaking  to  go  on  with  the  sale  P] 

8)  6  B.  ^  a  420;  t.  e.  34  Law  J.  Hep.  (n.8.) 

(4)  6  R  &  R  860;  i.c  26  Law  J.3ep.  (na) 
a.B.  120.  ^ 

(6)  80  Law  J.  Bep.  (k.8.)  C.P.  882 ;  s.  c  Law 
Rc^  6  C  J>.  661. 


The  defendant  ou^t  at  any  rate  to 
have  given  reasonable  notice  of  the  witii- 
drawal  of  the  goods  from  the  sale. 

Blackbubn,  J. — ^There  can  be  no  doubt 
but  that  our  judgment  must  be  for  the 
appellant^  and  tlukt  the  decision  of  the 
Judge  in  the  Court  below  was  wrong.  It 
appears  that  a  sale  by  auction  had  been 
advertised,  and  catalogues  distributed,  in 
which  it  was  stated  that  certain  classes  of 
articles  would  be  offered  for  sale.  The 
plaintiff  attended  the  sale,  but  it  seems 
that  the  seller  chan^red  his  mind,  and  that 
certain  of  the  articles  were  withdrawn 
from  the  auction.  The  plaintiff  now  says, 
"  As  I  attended  the  sale,  I  am  entitled  to 
recover  damages  Ibr  being  deprived  of 
the  opportunity  of  purchasing  these  ar- 
ticles." It  has  been  contended  that  there 
was  a  contract  that  they  should  actually 
be  put  up  for  sale,  and  that  the  plaintiff 
should  have  an  opportunity  of  buying 
them.  But  it  would  be  intolerably  in- 
convenient if  the  law  were  that  any  shop- 
keeper who  closed  his  shop  without  giving 
notice,  or  the  proprietor  of  a  theatre  who 
closed  the  theatre,  should  be  liable  to  an 
action  at  the  suit  of  anyone  who  had  been 
disappointed.  It  would  be  most  incon- 
venient, and  there  is  no  authority  to  lead 
us  to  think  that  it  is  the  law.  Ajb  for  the 
case  of  Warlow  v.  Harrison  (1),  I  give  no 
opinion  as  to  whether  the  decision  was 
right  or.  wrong.  It  may  plausiblv  be 
argued  that  where  a  sale  has  been  adver- 
tii^  "without  reserve,"  and  the  auc- 
tioneer says,  in  spite  of  the  advertisement, 
"  I  will  knock  down  the  articles  to  their 
owner,  notwithstanding  your  remon- 
strances," it  may  plausibly,  I  r^)eat,  be 
argjued  that  in  such  a  case  an  action  is 
maintainable.  But  this  would  not  support 
the  present  action,  unless  we  go  further 
and  extend  the  decision  to  a  case  where 
the  sale  is  not  "  without  reserve."  I  am 
dearly  of  opinion  that  the  decision  of  the 
County  Court  Judge  must  be  reversed.^ 

QuAiN,  J. — I  am  of  the  same  opinion. 
To  uphold  the* decision  of  the, Judge  in 
the  Court  below  it  would  be  necessary  to 
go  to  this  extent,  that  whenever  a  person 
advertises  goods  for  sale  he  must  be  held 
to  be  not  at  liberty  to  withdraw  from  tiie 
sale,  or  to  be  liable  to  an  action,  even 
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thongh  the  person  bringing  it  may  have 
gone  generally  to  the  sale  and  bought 
other  goods  there.  I  think  that  to  intro- 
duce such  a  principle,  without  strong  au- 
tiiority  for  it,  would  be  vexy  mischieyous. 
It  is  not  according  to  the  ordinary  prac« 
tioe,  because  every  one  knows  that  at 
sales  by  auction  it  is  common  to  find  that 
some  one  of  the  articles  advertised  for 
sale  has  been  withdrawn,  or  that  it  has 
already  been  disposed  of  hv  private  con- 
tract. The  case  is  quite  different  firom 
tiiose  of  advertisements  offering  a  reward 
for  information,  Ao,  Here  the  articles 
were  never  put  up  for  sale,  there  was 
never  anv  bidding  for  them,  and  conse- 
quently uiere  is  no  evidence  of  any  con- 
tract. No  authority  has  been  cited  which 
is  really  in  fii^vonr  of  the  plaintiff.  TForw 
hw  v.  Harrison  (1)  has  not  been  con- 
sidered a  satisfebctory  decision,  and  Spencer 
V.  Harding  (5),  so  £Eur  as  it  g^oes,  .is  an 
authority  against  the  action.  To  decide 
in  fiBkvour  m  the  plaintiff  would  render 
every  person  offering  goods  for  sale  by 
aactK>n  liable  to  indemnify  every  one 


attending  the  sale  against  the  expenses  of 
his  attendance  if  one  single  article  were 
withdrawn  from  the  sale. 

Arghibau),  J.  —  I  am  of  the  same 
opinion.  I  can  quite  understand  that  if 
a  flBJse  and  fraudulent  representation  were 
to  be  made  that  a  sale  hiad  been  fixed  for 
a  certain  day,  and  persons  were  thereby ' 
induced  to  go  to  the  place  appointed,  so 
as  to  lose  their  time,  that  they  might  be 
entitled  to  bring  an  action  against  the 
person  making  the  representation.  But 
here  the  proposition  of  the  plaintiff  is  that 
the  defendant;  is  bound  generally  to  in- 
demnify anyone  who  has  attended  a  sale 
from  which  some  of  the  articles  advertised 
are  withdrawn.  I  do  not  think  that  any 
such  contract  of  indemnity  can  be  im- 
plied. 

Judgment  for  the  defendant. 

Attomejs— H.  Sydney*  for  plaintiff;    Tonng, 
Jones,  Boberts  and  Hale,  tot  defendant 


END  OF  EASTEB  TERM,  1878. 
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KELLOCK  V.  ENTHOVEN. 


Joint  Stock  Oompany — Wmdin^  ttp — 
Oontrihutory — Trcmsfer  of  Bha/res — Zrta- 
hiUty  of  Transferee — Implied  Oontract  to 
indemnify  Trcmsferor — Ba/nJeruptcy — In* 
spectorship  Deed  —  Bcmkrvpt  Ad^  1861 
(24  ^  25  Vict  e.  134.  e.  153). 

On  the  4ith  ofSeptemher^  1865,  the  plavn^ 
Uf  sold  to  the  defenda/nt  twenty  shares  in 
a  joint'StocJc  company.  On  the  Sth  he 
executed  a  transfer  to  the  defendant^  who 
paid  the  purchase  money ^  a/nd  caused  the 
transfer  to  he  registered  by  the  compamj  on 
the  4ih  of  December.  On  the  20th  of  March, 
1866,  the  defendami  transferred  the  shares 
toM.  On  the  18th  of  AprU,  1866,  the  com^ 
pcmj  sUmped  payment,  arid  on  the  Sth  of 
May,  1866,  was  ordered  to  he  wound  up.  On 
the  24ith  of  July,  1866,  M.  was  placed  on 
the  A,  Ust  of  contrihutories,  heing  the  Ust  of 
existing  menxhers.  On  the  ZOth  of  October, 
1866,  if.  executed  a  deed  of  inspectorship. 
An  order  was  made  upon  M,  to  pay  a  call 
of  401.  a  ehare,  hut  he  did  not  pay,  and 
the  UgtUdators  failed  to  get  any  payment 


out  of  his  estate.  On  the  Gih  of  December, 
1867,  the  plaintiff  and  defendant  were 
placed  in  respect  ^  the  shares  on  B.  list  of 
contrihulories,  heing  the  list  of  past  meiii* 
hers.  On  the  27th  of  December,  1866,  the 
defendant  had  executed  a  deed  of  in- 
spectoTship,  under  s.  192  of  the  Bank' 
ruptcy  Act,  1861,  which  was  registered  on 
the  29th  of  December,  1867.  On\the  20lh 
of  March,  1869,  the  Court  ordered  the  de- 
fendant U>  pay  a  call  of  40Z.  a  shxire,  but  he 
did  not  do  so,  and  on  the  \Oth  of  May  the' 
plaintiff,  in  pursuance  of  an  agreement  of 
compromise  made  between  himself  and  the 
official  liquidator,  paid  the  sum  of  151.  per 
share  in  respect  of  the  twenty  shares  sold 
by  him  to  the  defendant : — ^Held,  that  he 
nod  a  right  to  recover  from  the  defendant 
the  sums  paid,  upon  an  implied  contract  by 
the  defendant  to  indemnify  him  against  loss 
and  liability  upon  the  shares  transferred. 

Special  Oa8E  stated  for  the  opinion  of 
this  Oonrt. 

In  the  summer  of  the  year  1865,  a 
banking  company  called  "  Bained's  Bank- 
ing Company,  Limited,''  was  formed,  re* 
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ffisiered  and  inoorporated  under  tbe 
Companies  Act,  1862,  with  a  capital  of 
2,000,0002.,  divided  into  40,000  shares  of 
501.  each,  and  with  the  liability  of  the  mem- 
bers of  the  company  limited  to  the  amonnt 
of  the  shares  respectivelj  held  by  them. 

4.  The  plaintiff  became,  and  was  the 
original  holder,  and  a  registered  member 
of  the  said  company,  in  respect  of  fifty 
shares  in  the  company,  which  were  allotted 
to  him. 

5.  On  the  4th  of  September,  1865,  the 
plaintiff  sold  to  the  defendant  twenfy  of 
the  said  shares,  upon  each  of  which  the 
sum  of  101.  had  been  paid,  at  the  price  of 
121.  per  share.  And  on  the  8th  of 
September,  1865,  the  defendant  paid  the 
purchase  money  to  the  plaintiff,  and  the 
plaintiff  executed  and  delivered  to  the 
defendant  a  transfer  of  the  said  twenty 
shares,  and  the  defendant  having  also 
executed  the  said  transfer  procured  the 
same  to  be  registered  by  the  said  companv 
on  the  4th  of  December,  1865,  and  his 
name  to  be  entered  in  the  register  of 
members  of  the  company  as  a  registered 
member  of  the  company  in  respect  of  the 
Baid  twenty  shares. 

6.  The  said  transfer  was  in  the  form 
prescribed  by  the  regulations  of  the  said 
company,  and  was  in  the  usual  form, 
ixansferring  to  the  defendant  the  said 
shares  to  be  held  subject  to  the  several  con- 
ditions on  which  the  plaintiff  held  them. 

7.  On  the  20th  of  March,  1866,  the  de- 
fendant executed  a  transfer  of  the  said 
twenty  shares,  together  with  1,335  other 
shares  in  the  said  company,  to  one  Lewin 
Bamed  Mozley,  of  Liverpool,  who  having 
also  executed  the  said  transfer  on  the 
same  day  procured  the  same  to  be  regis- 
tered by  the  said  company,  and  his  name 
to  be  entered  in  the  register  of  members 
of  the  company,  as  a  registered  member 
in  respect  of  the  said  twenty  shares.  The 
defendant  was  in  fact  the  trustee  and 
nominee  of  the  said  Lewin  Bamed  Mozley, 
but  he  concealed  this  &ct  from  the  plain- 
tiff^ who  was  never  informed  or  became 
aware  of  it. 

8.  The  last  mentioned  transfer  was  also 
in  the  form  prescribed  by  the  regulations 
of  the  said  company,  and  in  the  same 
form  mtdaiis  mutandis  as  that  from  the 
plaintiff  to  thp  defendant. 


9.  On  the  18th' of  April,  1866,  tlie  said 
Compaq  stopped  payment,  and  before  the 
plaintiff  had  ceased  to  be  a  member  of  the 
company,  in  respect  of  any  of  the  said  fifty 
shares  so  allotted  to  him  as  aforesaid,  for 
a  period  of  one  year,  the  company  was, 
on  the  8th  of  May,  1866,  ordered  by  the 
Court  of  Chancery  to  be  wound  up  com- 
pulsorily  by  the  Court,  under  the  pro- 
visions of  the  Companies  Act,  1862. 

10.  At  the  time  when  the  said  com- 
pany was  ordered  to  be  wound  up  as 
aforesaid,  the  said  lOh  per  share,  and  no 
more,  had  been  paid  or  called  up  on  the 
said  twenty  shares. 

11.  On  the  24th  of  July,  1866,  the  said 
Lewin  Bamed  Mozley  was  placed  on  the 
list  of  contributories  of  the  said  company 
settled  by  the  said  Court,  being  the  Hst  of 
existing  members  belonging  to  Class  A., 
as  an  "  existing  member  "  of  the  company 
in  respect  of  the  said  twenty  shares  and 
other  shares  of  the  company. 

12.  On  the  30fch  of  October,  1866,  the 
said  Lewin  Barned  Mozley,  and  his  then 
late  co-partner,  executed  an  inspectorship 
deed  'under  and  in  accordance  with  the 
provisions  of  the  192nd  section  of  the 
"  Bankruptcy  Act,  1861,"  and  the  same 
having  b^an  assented  to  by  the  requisite 
majority  of  creditors  (including  the  official 
liquidators  of  the  said  company),  was 
duly  registered  on  the  26th  of  November, 
1866,  and  was  and  is  binding  on  all  the 
joint  and  separate  creditors  of  the  said 
Lewin  Bamed  Mozley  and  his  co-partner, 
the  plaintiff  not  admitting  that  he  or  the 
defendant  were  or  are  such  creditors  (1). 

13.  On  the  9th  of  February,  1867,  the 
said  Court  made  a  call  of  402.  per  share 
upon  the  contributories  in  Class  A.,  and 
niiade  an  order  upon  the  said  Lewin 
Bamed  Mozley,  to  pay  the  said  call  in  re- 
spect of  the  said  twenty  shares,  and  the 
other  shares  in  the  said  company  held  by 
him. 

(1)  It  is  not  necessaiy  to  set  out  th«  deed  of 
inspectoreliip,  or  the  agreement  of  compromise  re- 
ferred to  in  the  case.  One  of  the  pleas  set  ont  the 
inspectorship  deed,  and  there  were  demurrers  to 
be  argued  with  the  special  case»  but  it  was  agreed 
by  the  respective  counsel  that  the  same  points 
were  inYolved,  and  that  the  judgment  upon  the 
Special  Case  should  decide  the  demuxzen. 
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14  The  official  liqtddators  of  Uie  said 
campany  proved  under  the  said  deed 
against  the  estate  of  the  said  Lewin 
Barned  Mozlej,  but  no  part  thereof  has 
hitherto  been  paid  by  me  said  Lewin 
Barned  Mozley  out  of  his  estate. 

15.  The  '^ existing  members"  of  the 
said  company  settled  on  the  said  list  of 
contribatories  in  Class  A.,  were  unable  to 
satisfy  the  contributions  which  were  re- 
quired to  be  made  by  them  as  aforesaid, 
and  the  amount  of  the  sums  paid  or  re- 
covered  in  respect  of  the  said  call  was 
insufficient  to  pay  the  debts  of  the  com- 
pany, and  this  having  been  made  manifest 
to  the  said  Court  by  a  certificate  or  order 
made  and  dated  the  6th  day  of  December, 
1867,  the  said  Court  settled  on  the  list  of 
oontributories  of  the  said  company,  the 
"  past  members  "  of  the  company,  that  is 
to  say,  those  persons  who  had  not  ceased 
to  be  members  for  a  period  of  one  year  or 
upwards,  prior  to  the  date  of  the  winding 
up  of  the  company,  including  the  de- 
fendant, who  was  placed  on  the  said  list 
of  oontributories  as  a  past  member  of  the 
company  in  respect  of  the  said  tweniy 
shares,  and  other  shares  of  the  company 
which  had  been  held  by  him,  and  abo 
including  the  plaintiff  who  was  placed 
thereon  as  a  past  member  of  the  company, 
in  respect  of  the  said  twenty  shares,  and 
the  other  shares  which  had  been  allotted 
to  him  as  aforesaid. 

The  Ust  of  past  members  was  dis- 
tinguished as  Class  B. 

16.  On  the  27th  of  December,  1866,  the 
defendant  and  his  partners  in  basiness 
executed  a  deed  of  inspectorship  under 
and  in  accordance  with  the  provisions  of 
the  192nd  section  of  the  Banloruptcy  Act, 
1861,  which  having  been  assented  to  by 
the  requisite  majority  of  creditors  (in- 
cluding the  official  liquidators  of  the  said 
company)  was  duly  registered  on  the  29th 
of  December,  1867,  and  was  and  is  bind- 
ing on  all  the  joint  and  separate  creditors 
of  the  defendsBJit  and  his  partners,  the 
plaintiff  not  admitting  that  he  or  the  said 
Lewin  Barned  Mozley  were  or  are  such 
creditors. 

18.  On  the  20th  of  March,  1869,  the 
Court  ordered  the  defendant  to  pay  a 
call  of  40Z.  per  share  in  respect  of  the 
said  twenty  shareef,  and  the  said  official 


li(|uidator8  proved  for  the  amount  of  the 
said  oall  affainst  the  estate  of  the  defiBod- 
ant,  but  me  same  has  not,  nor  has  any 
part  thereof,  been  paid  by  the  defendant^ 
nor  realised  out  of  his  estote. 

19.  Negotiations  took  place  between 
the  plainl^  and  the  official  liquidators  of 
the  company  in  reference  to  tne  liability 
of  the  plaintiff  as  a  contributozy  in  Glai» 
B.,  and  before  any  order  for  a  call  had 
been  made  on  the  plaintiff,  an  agreement 
of  compromise  in  reference  to  such  lia- 
bility was  ultimately  come  to  between 
them. 

This  agreement  of  compromise  was 
afterwards  approved  o^  and  sanctioned  by 
the  Court  of  Chancery. 

Such  agreement  was  entered  into  be- 
tween the  plaintiff  and  the  official  liqui- 
dator of  the  company  without  the  previous 
knowledge  or  consent  of  the  defendant. 

20.  Accordingly  on  the  10th  of  May, 
1870,  the  plaintiff  paid  to  the  ofidal 
liquidators  of  the  company,  in  pursuance 
of  the  said  agreement,  the  sum  of  15Z. 
per  share  in  respect  of  the  said  twenty 
shares  sold  and  transferred  by  the  plain- 
tiff to  the  defendant  as  aforesaid. 

21.  The  plaintiff  claims  to  recover  in 
this  action  the  sum  of  8002.,  being  the 
amount  so  paid  by  him  as  aforesaid  in 
respect  of  the  said  twenty  shares,  together 
wiUi  interest  thereon  at  the  rate  of  five 
per  cent,  per  annum,  from  the  10th  day 
of  May,  1871,  the  date  of  the  said  pay- 
ment, until  judgment. 

22.  There  are  debts  and  liabilities  which 
were  contracted  by  the  said  company  be- 
fore either  the  defendant  or  the  phontiff 
ceased  to  be  a  member  of  the  company, 
in  respect  to  the  said  twenty  shares  still 
outstanding  and  unsatisfied,  the  total 
assets  of  the  company,  includii^  the  whole 
amount  recovered  in  respect  of  calls  fix>m 
the  oontributories  in  Clai^  A.  and  Class 
B.,  having  been  sufficient'to  pay  only  5#. 
in  the  pound  to  the  creditors  of  the 
company. 

23.  The  plaintiff  had  not,  until  after  the 
making  of  the  said  agreement  of  com- 
promise, notice  that  tiie  defendant  had 
executed  a  deed  of  inspectorship,  or  that 
he  had  transferred  his  said  shares  to  the 
said  Lewin  Barned  Mooley. 

The  question  for  the  opinion  of  the 
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Court  ii|  "vrhetlm  the  plaintiff  is  entitled 
to  recover  against  the  drfendant  in  this 
aeUoAi 

BuH  (OoAan  with  him),  for  the  plaintiff. 
— ^First,  is  there^  apart  from  the  deed,  any 
lii^iliiy  npon  ihe  defendant  to  save  the 
transfiaror,  the  plaintifi^  harmless  from 
caUa  in  respect  of  the  shares  transferred? 
ifottle  ▼.  OiMrreU  (2)  was  a  case  where 
there  had  been  an  assignment  of  a  lease, 
and  the  plaintiff,  the  lessee,  waa  sned  by 
the  lessor  in  respect  of  breaches  of  cote- 
nant  oommitted  while  the  defendants 
were  assignees.  He  was  compelled  to 
pay,  (md  the  Court  held  that  he  waa 
entitled  to  i^oover  against  the  defendants. 
Willea,  J.,  said,  ''  Where  two  parties  have 
become  boond,  the  one  by  contract  and 
the  other  l^  estate^  to  perform  the  same 
oorenant^  fche  former  is  entitled  to  indem- 
mty  against  the  latter  to  the  extent  of  his 
interest,  idthongh  there  is  no  immediate 
priyify  of  contract  between  them."  That 
principle  applies  to  the  present  case ;  both 
plaintiff  and  defendant  are  npon  the  B 
list,  and  the  defendant  is  bonnd  to  .in- 
dmnnify  the  jdaintiff  against  calls.  It 
most  be  taken  that  a  contract  existed  be- 
tween them  in  accordance  with  the  pro- 
yisions  of  the  statute,  see  25  ft  26  Vict. 
0.  89.  ss.  88, 102, 109,  4  160.  But  fur- 
ther there  is  no  substantial  distinction 
between  this  case  and  Boheris  y.  Crowe  (3) . 
The  only  differenee  is  that  in  Roberta  y. 
0row6  (8)  there  was  only  one  transferi 
namely,  from  the  plaintiff  to  the  defendant, 
while  in  the  present  case  the>  defendant 
had  re-transferred  the  shares  to  Mozley, 
but  such  re^transfer  cannot  make  any 
difference  as  to  the  liability  of  the  de- 
fiBodant.  If  the  defendant  had  paid  the 
call  of  402.  tiie  plaintiff  would  not  haye 
been  called  upon,  and  would  not  haye 
been  driyen  to  make  a  compromise  with 
the  liquidator. 

[Blacdxjbn,  J.— The  re-transfer  can 
hardly  make  the  defendant  better  off. 
You  may  at  present  assume  that  there  is 
an  implied  contract  between  the  transferor 
and  the  transferee.] 

(2)  41  Law  J.  Bep.  (n.8.)  Exdi.  62 ;  s.  c  Law 
Bep.  7  Exch.  104. 

(3)  41  Law  J.  Bep.  (ha)  C.P.  198^ 
|f«waBiB9,4?.-Q.^ 


Next,  the  inspectorship  deed  may  be 
taken  to  be  good  under  s.  192  of  the 
Bankrupt  Aoty  1861,  but  it  does  not 
follow  that  it  can  be  set  up  as  a  defence 
to  the  present  action.  Both  the  transfers 
were  made  before  the  winding  up  order. 
The  plaintiff  and  defendant  were  placed 
on  the  B  list  on  the  6th  of  December,  1866. 
The  deed  was  registered  the  29th  Decem« 
ber,  1867.  On  the  20th  of  March,  1869,  a 
call  of  402.  was  made  on  the  persons  on 
the  B  list;  On  the  10th  of  May,  1870,  the 
plaintiff  paid  152.,  carrying  out  the  terms 
of  the  compromise  which  he  had  effected 
with  the  liquidator.  BoberU  y.  Grows 
(8)  is  decisiye  as  to  the  yalidity  of  such 
compromise.  The  question  then  arises 
whether  the  plaintiff  was  such  a  creditor 
as  under  the  Bankrupt  Act,  1861  (24 
&  25  Vict.  c.  184),  would  be  bound  by 
the  deed.  The  important  section  is  the 
158rd,  which  proyides  that  if  any  bank- 
rupt Bhal\  at  the  time  of  adjudication,  be 
liable  by  reason  of  any  contract  or  promise 
to  a  demand  in  the  nature  of  damages, 
which  hi^ye  not  been  and  cannot  be  other- 
wise liquidated  or  ascertained,  it  shiJl  be 
lawful  for  the  Court  to  direct  such 
damages  to  be  assessed  by  a  jury,  and  the 
amount  of  damages,  when  assessed,  shall 
be  proyable  as  if  a  debt  due  at  the  time 
of  the  bankruptcy.  But  the  plaintiff 
could  not  ayail  himself  of  that  proyision ; 
he  had  no  claim  against  the  defendant  at 
the  time  of  the  registration  of  the  deed. 
Ex  parte  Mendel^  in  re  Moor  (4)  shews 
that  the  158rd  section  applies  only  where 
there  is  a  breach  of  contract  preyious  to 
adjudication.  In  this  case  the  registra- 
tion of  the  deed  may  be  taken  to  be  the 
same  as  adjudication  in  a  bankruptcy, 
and  there  was  no  breach  of  contract  be- 
fore the  registration. 

[QuAm,  J. — ^This  cause  of  action  would 
not  arise  until  there  had  been  actual 
damnification.] 

No;  it  is  clear  that  the  plaintiff 
could  not  have  proved  under  the  deed — 
Ex  parte  WUmoty  in  re  Thompson  (6), 
Hohies  y.  Symons  (6). 

(4)  83  Law  J.  Rep.  (n.8.)  Bankr.  14. 
(6)  36  Law  J.  Bep.  (k.8.)  Bankr.  17 ;  s.  c.  La\r 
Bep.  2  Ch.  Ap.  795. 
(6)  41  Law  J.  Bep.  (k.s.)  Chanc  69.    . 
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Oharlea  BiuseU  (EerscheU  and  BereS" 
ford  with  him),  for  the  defendant.  «-^ 
Bciberk  y.  Orowe  (3)  differs  firom  the  pre- 
gent  ease  in  two  pcHnts — ^first,  that  the 
defendant  in  Boherts  y.  Ormoe  (8)  was 
the  holder  of  the  shares ;  and  secondly, 
that  the  present  defendant  has  executed 
a  deed  which  has  giyen  to  the  company 
a  statutory  discha^.  It  is  dear  that 
there  is  no  express  contract  to  indemnify, 
and  can  one  he  implied  in  law  ?  No  snoh 
liability  could  have  been  contemplated  at 
the  time  of  the  transfer.  No  liability 
could  be  incurred  by  the  contributories 
upon  List  B  till  there  had  been  a  failure 
to  pay  the  call  upon  the  part  of  those  on 
List  A. 

[Archibald,  J. — ^It  cannot  be  supposed 
that  the  plaintiffs  transferred  the  whole 
benefit  of  the  shares  to  the  defendant, 
and  yet  that  he  was  to  remain  liable  to 
the  burthens.] 

But  the  deJendant  had  parted  with  the 
shares.  This  distinction  is  pointed  out 
by  Wightman,  J.,  in  deliyering  the  judg- 
ment of  the  Court  in  Walker  y.  Ba/rdett 
(7),  where  he  said,  *'  It  must  be  admit- 
ted  that,  in  prindnle,  no  substantial  dis- 
tinction can  be  taken  between  that  case 
and  the  present,  except  this,  that  in 
Hwmble  y.  La/ngsUm  (8)  the  plaintiff 
claimed  to  be  indemnified  by  tiie  defend- 
ant against  all  future  calls,  eyen  though 
made  after  the  deflandant  had  himseV 
transferred  the  shares  to  other  persons ; 
and  the  Court  of  Exchequer,  at  ilie  end 
of  the  judgment,  obseryes  that  if  there 
were  any  analogy  in  principle  between 
the  case  of  BwmeU  y.  Lynch  (9)  and  that 
before  the  Court,  the  defendants*  implied 
promise  would  only  be  to  indemnify 
against  such  calls  as  should  be  made 
whilst  he  was  beneficially  interested, 
whilst  the  plaints  Humble  claimed  an 
indemnity  against  calls  made  affcer  the 
defendant  had  parted  with  his  interest. 
This,  no  doubt,  is  a  yery  important  dis- 
tinction." 

(7)  18  Com.  B.  Eep.  845 ;  s.  c.  25  Law  J.  Rep. 
(K.8.)  O.P.  268. 

(8)  7  Mee.  &  W.  617 ;  s.  c.  10  Law  J.  Rep. 
(H.S.)  Exch.  442. 

(9)  6  B.  *  C.  689 ;  s.  c  4  Law  J.  Rep,  (k.8.) 
RB,  274 


Next,  the  deed  is  a  de&noe,  inasmuch 
as  the  plaintiff  might  haye  proyed  under 
it.  The  nrimary  liabilily  nas  been  got 
rid  of  by  tne  deed,  and  it  would  be  stnumra 
if  the  secondary  liability  remained.  The 
liquidator  has  proyed  under  the  deeds  of 
the  defendant  and  of  Mozley  for  20«.  in 
the  pound.  The  plaintiff  might  haye 
proyed  (see  ss.  74,  75,  77  of  25  &  26 
Vict.  c.  89) ;  and  under  the  circumstances 
there  was  great  probability  that  there 
would  be  a  call — Be  Pickering  (10). 
Hohnea  y.  Symona  (6)  is  no  doubt 
against  the  defendant  on  the  question  of 
proofc 

BuH  was  not  called  upon  to  reply. 

Blacebubn,  J.— -I  think,  eyen  if  Boberts 
y.  Orowe(S)  did  not  decide  the  matter,  that 
it  is  perfectly  clear  upon  the  principle  laid 
down  in  Walker  y.  BartHeU  (7),  and  also 
upon  general  principles,  that  when  these 
shares  were  transferred  from  the  plain- 
tiff to  the]  defendant,  and  there  was  tiie 
contract  to  purchase  the  shares  from  the 
yendor,  there  was  also  a  contract  that 
the  yendee  would  hold  the  yendor  harm- 
less from  all  the  burdens  of  the  property 
which  he  had  purchased.  The  transferee 
was  to  get  all  the  benefits  of  the  properiy; 
he  would  haye  them  as  long  as  the  posses- 
sion of  l^e  nroneri^  was  l^eficial,  and  I 
think  that  tiie  law  implies  trom  that  that 
he  contracts  to  indemnify  the  transferor 
against  all  the  burdens  of  the  property 
which  he,  the  transferee,  has  taken.  *^QnU 
senHt  commodnim  senHre  debet  et  omu.** 
That  being  so,  I  do  not  think  that  liabi- 
]ity  is  ffot  rid  of  by  the  person  who  has 
taken  me  property  and  entered  into  that 
contract,  passing  oyer  the  property  to 
another  who  would  enter  into  a  sixnilar 
contract  of  indemnity  as  between  those 
two,  and  would  consequentiy  be  liable. 
I  do  not  see  how  that  relieyes  the  defen- 
dant from  the  contract  to  indemnify  the 
plaintiff  at  all.  Now  here  it  turns  out  on 
the  facts  that  the  defendant  haying  sold 
or  transferred  to  another  person,  he  can- 
not be  on  the  A  list.  But  as  theyearhad 
not  elapsed,  both  the  plaintiff  and  the  de- 
fendant are  put,  in  respect  of  the  same 

(10)  88  Law  J.  Rep.(N.8.)Baiikr.  1 ;  a.  c  Law 
Rep.  4  Cbano,  App.  68, 
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ahareff^  as  fiff  as  the  twenty  Bhares  are 
oonoemed,  npon  the  B  list.  The  effect 
of  that  isy  that  the  defendant  is  the  per- 
son first  liable  to  pay  the  calls  to  the 
plaintiff,  though  they  are  both  liable  to 
pay  them.  I  think,  by  the  terms  of  the 
Act  of  Parliament^  th^  are  both  debtors 
for  Uie  calls— -debtors  inpresenUj  though 
ihe  time  of  the  payment  has  not  actually 
arisen. 

Jn  that  state  of  things,  if  the  de- 
fendant had  paid  the  amount  unpaid 
on  the  shares,  which  is  the  amount  for 
which  the  call  is  made,  to  that  amount 
the  plaintiff  could  not  be  called  on  to 
pay«  But  the  defendant  did  not  pay,  and 
consequently  the  plaintiff  was  liable  to 
pay  t^e  40^  a  share.  Then  the  plaintiff 
made  an  arrangement  with  the  official 
Hquidator,  by  which,  instead  of  their 
exacting  the  402.  a  share  from  him,  they 
were  content  to  exact  only  15Z.  a  share. 
Thatdiminishes  thedamages,  and  therefore 
on  the  twenty  shares  the  sum  claimed  is 
800Z^  instead  of  800^  In  respect  of  that 
amount  he  can  recorer,  unless  the  deed 
made  with  the  creditors,  and  which  binds 
the  creditors  at  that  time,  prevents  it. 
The  defendant  has  to  shew  that  the  plain- 
tiff is  one  of  the  creditors.  I  think,  in 
order  to  do  that,  the  first  step  is  to  shew 
that,  under  the  Bankrupt  law  in  force 
at  the  time,  the  plaintiff  was  a  person 
who  could  have  proved  at  all*  The  legis- 
lature has  in  the  different  Bankruptcy 
Acts  been  enlarging  the  sphere  of  proof, 
and  consequently  they  have  enlarged  the 
description  of  persons  who  are  classed  as 
creditors.  But  with  regard  to  the  Act 
of  1861,  the  only  section  which  there  is 
any  pretence  for  saying  has  the  effect 
oonteiided  for  here,  is  the  ISSrd  section, 
and  upon  the  decisions  that  have  been 
cited,  and  upon  the  words  too,  it  is  quite 
plain  that  does  not  apply  in  tiie  present 
case.  I  look  in  vain  for  any  such  provision. 
The  153d  section  is,  '*]f  any  bankrupt 
diall  at  the  time  of  adjudication  be  liable 
by  reason  of  any  contract  or  promise  to  a 
demand  in  the  nature  of  damages  which 
have  not  been  and  cannot  be  otherwise 
liquidated  or  ascertained,"  then  he  may 

Soveforit.    In  Ex  pwrte  MendeU  ;  in  re 
oar  (4),   which  was  cited  for  Lord 
Westbuxy'B  judgment^   the   decision  is 


(which  on  looking  at  the  words  of  the 
Act  is  pretW  clear),  that  the  breach  of 
contract  which  gives  rise  to  the  unliqui- 
dated demand  must  accrue  before  the 
time  of  the  adjudication.  That  is  verv 
much  fortified  by  seeing  that  the  154m 
section  makes  a  person  a  creditor, 
who  may  prove,  provided  he  be  liable 
to  pay  fixed  sums  of  money,  yearly 
or  otherwise,  payable  at  fixed  times. 
That  shews  that  the  legislature  was  quite 
well  aware  that  to  meet  the  case  of  a 
contract  not  yet  broken,  it  was  necessary 
to  say  so  in  express  woids,  but  it  confines 
it  to  cases  of  fixed  sums.  It  seems,  there- 
fore, that  this  particular  class  of  liabilities 
has  not  been  made  provable  under  the 
Bankrupt  Act,  and  consequently  this 
deed  is  no  defence  at  all. 

Mr.  Bussell  has  endeavoured  to  argue^ 
that  because  the  official  liquidator  is 
made  to  prove  under  this  deed,  though  he 
may  only  have  got  a  shilling  in  the  pound, 
that  we  are  to  consider  the  debt  as  paid, 
and  that  therefore  the  plaintiff  is  to  be 
treated  as  having  been  paid  the  debt  by  the 
defendant.  But  that  is  not  so.  The 
amount  is  unpaid  in  the  sense  that  any 
creditor  or  debtor  would  understand  i^ 
that  is,  unpaid  by  actual  payment.  It 
does  not  mean  that  it  shall  be  considered 
as  paid  if  Uie  person  liable  for  it  becomes 
bankrupt  and  has  got  a  discharge.  Even 
if  there  were  not  the  decision  of  BohertB 
V.  Orowe  (3),  I  should  have  no  hesitation 
in  holding  tiiat  the  defendant  £uls  on  all 
the  poin&,  and  that  the  plaintiff  is  en- 
titled to  judgment  for  the  sum  of  8002. 

QuAm,  J.— I  am  of  the  same  opinion. 
It  is  clearlv  established  by  a  series  of 
decisions,  of  .which  BoherU  v.  Orowe  (S) 
is  the  lasty  tiiat  there  is  a  contract  to  in- 
demnify the  transferor  in  respect  of  any 
liability  that  could  arise  afterwards,  and 
that  applies  either  when  the  transferor  is 
put  on  the  A  List  or  the  B  listi  and  the 
cases  shew  it  is  the  same  thing  when,  as 
in  the  present  case,  both  the  transferor 
and  tiunsferee  are  put  on  the  B  List. 
Mr.  Bussell  sought  to  pobt  out  a  distinc- 
tion in  this  case,  from,  the  &ct  that  the 
defendant  had  transferred  his  shares  to 
another.  He  says  that  the  contract  of 
indemnity  is  not  to  hold  the  tomsferee 
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liarmlesB  against  any  liabilities  which  he 
may  incur  as  having  been  the  holder  of  the 
shfl^g  within  a  year  before  the  winding 
up,  but  that  the  liability  is  to  be  limitea 
to  the  time  dnring  which  the  transferee  is 
in  the  actual  possession  of  the  shares, 
and  ceases  when  he  transfers  them. 
There  is  nothing  in  the  cases,  or  the  Act 
of  Parliament,  or  the  nature  of  things, 
which  ffoes  so  to  limit  the  liability,  be- 
cause i£e  liability  arises  from  the  statute, 
which  enacts  that  the  transferor  shall  re- 
main liable  for  twelve  months  after  he  has 
transferred  the  shares.  That  point  did 
not  exist  in  the  case  of  BumeU  y.  Lynch 
(9),  nor  in  the  case  of  WaUcer  v.  j§arf- 
Uu  (7)  ;  there  the  liability  ceased  at  once 
when  the  transfer  took  place,  but  here  the 
^tute  expressly  says  that  it  shall  not 
cease  until  twelve  months  afterwards. 
It  is  out  of  that  that  the  liabilify  arises, 
therefore,  firom  the  nature  of  things,  there 
Oflomot  be  any  such  limitation  of  liability 
on  the  part  of  the  defendant  as  Mr. 
Bussell  contends  for. 

Then  the  other  point  is  whether  this 
liabili^'on  the  part  of  the  defendant  to  the 
plaintiff  was  in  existence  at  the  date  of 
the  composition  deed,  or  at  the  time  of 
its  registration.  It  seems  on  the  autho- 
rities to  be  quite  clear  that,  as  between 
two  creditors,  that  is  not  so,  and  that  the 
debt  did  not  arise  until  long  after,  and  it 
was  only  then  that  the  damages  could 
arise  in  respect  of  this  matter.  It  is 
dear  that  i^e  plaintiff  is  not  brought 
under  the  15drd  section,  because,  as  Lord 
Westbnry  says,  in  Ex  parie  MendeU  (4), 
there  is  no  cause  of  action  complete 
at  the  time ;  it  did  not  arise  until  two 
years  afterwards.  Therefore  we  have  to 
come  back  to  the  old  <|ue8tion  in  tiiese 
cases,  which  is,  if  the  claim  was  proveable 
it  is  discharged,  but  if  it  was  not  prov&> 
able  it  is  not  dischai'ged;  tiiere  was 
no  proveable  debt  here.  For  these 
reasons,  I  agree  with  my  brotiier  Black- 
bum  that  our  judgment  ought  to  be  for 
the  plaintiff. 

AbchibaIiD,  J.— *The  two  questions  in 
this  case  appear  to  be,  what  is  the  nature 
and  extent  of  the  liability  incurred  by 
way  of  indemnity,  upon  the  transfer  of 
iifae  shares  F  and  next»  to  what  extent,  if 


at  all,  is  the  deed  of  inspeotorship  a  de- 
fence P  With  regard  to  the  Brst  point, 
I  think  it  is  quite  clear,  upon  the  decided 
cases,  that  the  contract  of  indemnity 
must  extend  to  relieve  the  transferor,  as 
between  him  and  the  transferee,  entirely 
of  the  whole  future  burdens  of  the  pro- 
perty. The  very  reason  of  the  thing 
seems  to  be  in  accordance  with  that  view, 
because  tiie  transferor,  parting  with  the 
whole  benefit  of  the  shares^  and  trans- 
ferring that  to  the  transferee,  as  between 
him  and  tiie  transferee,  the  coily  imi)lica* 
tion  must  be  that  the  transferee  is  to 
hold  the  transferor  harmless  as  regards 
all  future  calls.  The  legislature  hM  left 
him  liable  to  the  company,  pi  jmarily,  for 
a  year  after  the  transfer,  but  that  does 
not  affect  the  question  as  between  trans- 
feror and  transferee.  Therefore,  both 
upon  reason  and  as  settied  by  the  de- 
cided cases,  the  point  is  perfectiy  dear 
that  though  he  has  transferred  to  some- 
body else,  he  cannot  by  that  means  g^t 
rid  of  his  liability  to  the  transferor. 

As  regards  the  second  point,  as  to  the 
effect  of  the  inspectorship  deed,  the  ques- 
tion ia  whether  there  was  a  .liability 
which  could  be  proved  under  the  deed  by 
the  plaintiff.  I  think,  when  we  look  it 
the  language  of  the  158rd  section,  which 
says,  ''If  any  bankrupt  shall,  at  the  time 
of  adjudication,  be  liable  to  a  demand  in 
the  nature  of  damages,"  it  is  clear  that 
it  means  a  legal  liability  which  has  ac- 
crued at  the  time.  That  is  the  effect  of 
the  decision  by  Lord  Westbury,  and  I 
confess,  upon  the  language  of  the  statute^ 
I  should  think  one  can  have  very  little 
doubt  that  that  is  the  meaning  of  it ;  it 
means  that  a  right  of  action  must  have 
accrued  at  the  time,  and  unless  that  has 
taken  place,  there  is  no  right  to  jP^ve 
under  the  deed.  Here  the  plaintiff  had 
no  right  to  prove  under  the  deed,  because, 
though  the  remedies  on  behalf  of  the  com- 
pany are  much  larger,  so  that,  under  some 
of  the  sections,  they  may  prove  aminat 
persons  on  the  A  list  even  before  caUs  are 
made,  when  there  is  a  liability,  which  is 
a  liability  to  pay  in  the  future,  that 
makes  no  difference  at  all  as  regards  a 
case  ot  this  kind.  The  liability  being 
that  of  the  transferee  at  the  time  the  de^ 
fendant  executed  the  deed,  the  plaintiff 
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would  have  no  right  to  pror^  at  all.  I 
ilimk,  on  both  these  groonds,  the  defen- 
dant haa  £uled  here,  and  that  onr  jadg- 
ment  mnst  be  for  the  plaintifil 

Jmdgmm^for  theplainiiff. 

AttomejB — Qregoiy  9c  Ck>.,  agents  for  Duncan, 
HiU  &Oo^ofIiTeno61,forpljaintii&;  Elmslej, 
Foosyth  ^  Oon  to  dflf indaiits. 


17.) 


BmrOLDS  AHD  AHOTHBB 
V.  HOWELL. 


1878. 
Jwae 

Staying  Proceedings -^  Action  brought 
foi&umt  Authority, 

If  offt  attcmey  hrvng$  an  ooMm  ta  the 
name  cf  a  person  who  has  iu>t  given  him 
amy  andhorHy  to  do  soj  sueh  person  is 
eakUed  to  have  the  proceedings  stayed. 

Bnle  calling  npon  the  defendant  npon 
notice  of  the  mle  to  be  giyen  to  his  aU 
tomey,  ioshewcanse  why  all  proceedings 
in  ihe  action  shonld  not  be  stayed. 

It  i^meared  from  the  affidavits  that^  on 
the  24th  of  April,  1878,  the  defendant 
gave  notice  to  the  plaintifis  to  proceed  to 
the  trial  of  the  action.  The  attorney  who 
had  brooght  the  action  in  the  names  of 
theplaiTitifffl  was  one M. 

The  pJaJntifft  were  two  sisters  carryine 
on  bosmess  in  Sonth  Andley  Street,  ana 
they  swore  in  their  affidavit,  amongst 
other  things,  as  follows*-"  We  positively 
say  that  we  never  authorised  the  said 
U&.  M.  to  bring  this  action  or  any 
other  action  against  the  defendant,  and 
that  the  same  has  been  brought  without^ 
our  knowledge  or  authoriiy.  We  were 
not  aware  of  the  action  having  been 
brought  until  the  8rd  day  of  May  mstant, 
when  we  received  from  the  said  Mr. 
M«  a  notice  to  proceed  to  the  trial  of 
the  cause  which  mid  been  served  on  him 
on  the  part  of  the  defendant." 

Murphy  shewed  cause  against  the  rule. 
—(He  first  urged  that  the  affidavits  were 
not  sufficient  to  shew  that  the  plaintiffs 
had  not  authorised  the  attorney  to  bring 
the  action  for  them.)  The  rule  ought  to 
be  discharged  on  ike  authority  of  tiie 


case  of  Mudry  y.  Nevmum  (1),  where  it 
wajs  held  to  be  no  answer  to  a  rule  for 
judgment  as  in  case  of  a  nonsuit  that  the 
action  was  brought  by  an  attorney  with* 
out  the  knowledge  or  authority  of  the 
plaintiff.  Parke,  B.,  there  said  that  he 
feared  that  the  plaintiff's  only  remedy 
was  against  the  attorney.  Hubbart  ▼. 
PhiUips  (2)  was  cited  in  moving  for  the 
rule,  but  that  case  is  no  authority  in  sup- 
port of  the  present  rule,  the  aj^plication 
naving  been  made  by  the  df^enaanL 

[Blackbuin,  J. — That  is  so,  but  BoU 
son  y.  Eaton  (8)  was  cited  by  Parke,  B., 
and  is  very  strongly  in  £Ekvour  of  making 
the  present  rule  absolute.] 

It  must  be  admitted  tliat  there  is  diffi- 
culty in  distinguishing  that  case  from  the 
present. 

FuUertonf  in  s^^rt  of  the  rule.— -The 
affidavit  is  sufficient,  and  Bobson  y 
Eaion  (8)  is  decisive  of  the  question,  as 
to  the  power  of  the  Court  to  stay  the 
proceedmgs. 

Blaoebubk,  J.— The  affidavit  is  not  so 
precise  as  one  could  wish,  but  I  think 
that  we  may  act  upon  it,  and  that  we 
cannot  suppose,  in  the  teeth  of  such  an 
affidavit,  thai  the  attorney  had  authority 
to  bring  the  action  in  the  names  of  the 
plainti&.  The  next  question  is  one  of 
law,  namely,  assuming  that  the  attorney 
acted  without  authority,  have  the  plain- 
tiffii  a  right  to  call  upon  us  to  stay  the 
proceedings  P  In  the  Anonymous  Case  in 
1  Salk.  p.  86,  Holt,  C.  J.,  said,  that  where 
an  attorn^  takes  upon  him  to  appear 
the  Court  looks  no  farther,  but  proceeds 
as  if  the  attorney  had  sufficient  authority, 
and  leaves  the  party  to  his  action  against 
him.  The  Court  seems  to  have  thought 
that  the  judgment  vras  regular,  and  tibat 
the  remedy  was  by  action  against  the 
attorney  who  acted  without  authority,  and 
at  pem  88  the  question  would  seem  to  be 
whewer  or  not  the  attorney  was  solvent, 
but  there  is  the  case  otBobson  y.  Eaton  (8) 
which  is  distinctly  contrary.  There  the 
action  was  brought  in  the  Uourt  of  King's 

(1)  1  CM.  &  B.  402 ;  8. c.  8  Law  J.  Bep.  (va.) 
Exdi.  856. 

(2)  18  Hee.  &  W.  702;  8.  c  14  Lsv  J.  Bep. 
(k.8.)  Ezch.  101. 

(I)  1  Term  Bep.  62. 
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Bench,  and  the  defendant  pleaded  that 
after  the  making  of  the  promises  in 
the  declaration  mentioned,  the  plaintiff, 
by  WiUiam  Hodgson,  his  attorney, 
impleaded  the  defendant  for  the  very  same 
cause  of  action.  That  in  the  conrse  of 
that  suit  it  was  ordered  by  the  Court 
that  the  defendant  should  pay  to  the 
plaintiff  the  sum  of  622.,  if  the  plaintiff 
would  accept  thereof  in  discharge  of  the 
suit,  and  if  not,  that  the  defendant  should 
immediately  pay  the  same  into  Court. 
That  in  pursuance  of  that  order,  he  did 
pay  the  same  into  Court,  and  that  the 
said  William  Hodgson,  the  attorney  for 
the  plaintiff  in  tlmt  suit^  took  the  same 
out  of  Court.  Then  there  was  a  repli- 
cation  €hB,i  William  Hodgson  was  never 
retained  by  the  plaintiff  to  implead  the 
plaintiff,  or  empowered  by  the  plaintiff  to 
receive  the  money  out  of  Court  for  him. 
B.ejoinder  (not  denying  that  Hodgson 
was  not  retained  by  the  plaintiff,  but) 
saying  i^t  the  said  William  Hodgson  was 
admitted  and  received  on  record  by  ihe 
said  Court  of  Common  Pleas  as  the  at- 
torney of  the  plaintiff,  and  permitted  by 
the  said  Court  to  receive  the  said  money 
out  of  Court.  To  this  there  was  a  de- 
murrer. In  fact  one  Davis  having  pro- 
cured a  foreed  power  of  attorney  had 
commiseioned  Hodgson  to  bring  the 
action,  and  the  money  paid  into  Court 
had  been  paid  by  Hodgson  to  him«  Lord 
Mansfield,  C.J.,  said — *'  There  can  be  no 
doubt  upon  this  case.  The  attorney  who 
trusted  to  the  warrant  of  attorney  ifi 
liable,  and  Davis,  who  committed  the 
forgery,  is  liable  to  him.  The  record  of 
tiie  Common  Pleas  amounts  to  no  more 
than  this,  that  the  attorney  prosecuted  the 
suit  in  iiie  plaintiff's  name,  but  it  does 
not  state  the  authority  ffiven  to  him  by 
the  plaintiff  for  so  doing.^'  Therefore  the 
Court  came  to  ihe  conclusion  that  judg- 
ment must  be  given  for  the  plamitiff. 
This  was  quite  inconsistent  with  the 
decision  in  Salkeld,  and  it  decides  that  as 
long  as  the-  attorney  acted  without  au- 
thority the  proceeding  was  a  nulli^  alto* 
gether.  Then  the  question  arises  whether 
we  can  impose  any  terms  when  the  pro* 
oeeding  is  a  nullify.  In  Mttdry  v.  JVdt^- 
i?iaii(l),  Bobion  v.  Baton  (3)  was 
not  brought   to   the   attention   of  the 


Court,  nor  in  Ba/rherr.  WUhms  (4),  when 
Parke,  B.,  was  sitting  alone.  In  Bayley 
V.  BwMomd  (5)  it  was  cited,  and  upon 
the  authority  of  Huhhwrt  v.  PhUUps  (2), 
in  which  case  Parke,  B.,  had  mentioned 
and  referred  to  it,  the  Court  decided  that 
the  judgment  was  irregular  and  must  be 
set  aside.  The  point  was  raised  in  Stem' 
hope  V.  Firmfn  (6),  but  what  became  of 
it  I  donotknow.  Wemust  takeitintiiiB 
case  that  the  action  was  brought  witibiout 
authority  from  the  plaintiff,  and  that  it 
must  be  stayed.  Of  course  whenever  a 
person  hears  thatan  attorney  has  brought 
an  action  in  his  name  without  any  autho- 
rity, he  should  repudiate  it  as  soon  as 
possible. 

Archibald,  J. — I  am  of  the  same 
opinion*  In  some  of  the  cases  the 
decision  has  turned  upon  the  question 
whether  or  not  the  attorney  was  solvent^ 
but  in  those  cases  Bobson  v.  Eaton 
(3)  was  not  brought  to  the  attention 
of  the  Court.  The  law  is  settled  b^ 
that  case,  and  the  only  question  which 
we  have  to  decide  is  one  of  hot 
whether  the  attorney  is  shewn  to  have 
acted  without  authority  or  not.  I  Haink 
it  does  su£&ciently  appear  that  he  did  so 
act  without  authorify,  and  that  the  plain- 
tiffs are  entitled  to  have  the  proceedings 
stayed. 

Bide  ahsohUe  vnihotU  cosU, 

AttomeyB  — Bod   &   Longstaflfe,  for  plaintifis; 
Field,  Boseoe  &  Co.,  for  defendanU. 


1873 
May  31 


'.{ 


TH£  QUEBN  V.  THE  CHS8HIBS 

LINES  COMMITTEE. 

THE   SAME  t;.  THE  SAME. 

Bpedal  Oonetaible — AppointmerU  o/— 1  §r 
2  WiU.  4.  e.  41— Order  for  Payment  of— 
1^2  Vid,  c.  80 — BigU  to  he  heardagainH 
such  Orders  being  made. 

Under  1^2  WtU.  4.  c.  41,  justices  of  the 
peace  may  appoint  special  constables^  if  it 

(4)  6  Dowl.  P.C.  805. 

(5)  I  £zch.  Bep.  1 ;  s.  o.  16  Law  J.  Hep.  (k.s.) 
Ezch.  204. 

(6)  I  Bing.  N.O.  801 ;  b»  c,  6  Law  J,  Hep. 
(ir.8.)  CJ>.  176. 
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i$madeto  appear  io  {hem  upon  ocdh  of  any 
ctedMe  mtkeee  {luU  a  fwimU  or  riot  may 
he  reaeonably  apprehended^  and  if  ihey  are 
of  opinion  thci  ihe  ordinary  offioen  ap^ 
poMedforpreeervrng  the  peace  are  noi  suffix 
eieni. 

Under  1^2  Vioi.  o.  80,  jwHeee  are 
empowered^  vpon  being  eaUsfied  upon  the 
oaths  of  three  credible  wHnes$e$f  that  the 
appoinimeni  cf  such  epecfidt  constables  was 
occasioned  by  the  behamour^  and  reasonable 
apprehension  of  the  behaviour^  of  persons 
employed  upon  ra/Hway  worhs^  to  make  an. 
order  for  the  payment  of  such  special  con* 
stables  vpon  ihe  treasurer  or  other  qffieer 
hannng  the  control  of  the  funds  of  any  com^ 
pony  carrying  on  such  works : — 

Qeld,  that  before  such  last^menHoned 
order  is  made,  an  opportunity  must  be 
awarded  to  the  persons  vpon  whom  it  is 
proposed  to  be  made  to  be  heard  agamst  it. 

[For  the  report  of  the  above  cftse  see 
42  Law  J.  Bep.  (n.s)  M.G.  100.] 


1878.  1  CBOUCH  V.    THS  OBBDIT  FOKCIIB 

July  5.  J  OOMPAHT. 

Joint  Stock  Company — Debenture — ^JVIs- 
gotiable  Instrument. 

A  company  incorporated  under  the  Oom» 
ponies  Act,  1862  (25  ^  26  Vict.  o.  89), 
issued  a  debenture  under  the  seal  of  the 
eompany  and  coimtersigned  by  two  of  the 
directors andtheseeretary.  By itthe company 
promised,  subject  to  conditions  endorsed,  to 
pay  to  ihe  bearer  the  sum  of  100{.  upon  the 
\st  of  May,  1872,  or  upon  amy  earlier  day 
upon  which  it  should  be  entUled  to  be  j^aM 
off  or  redeemed  according  to  the  conditions. 
By  the  conditions  the  company  contracted 
not  only  to  pay  the  money,  but  also  to  cause 
a  portion  of  the  debenture  to  be  draum  in  a 
sOpviaied  manner.  Of  late  years  a  custom 
of  trade  has  prevailed  to  treat  such  bonds  as 
negotiable  instruments: — ^Held,  that  the 
debenture  was  not  a  negotiable  instrument, 
and  thai  therefore  where  it  had  been  stolen 
from  ihe  owner,  no  action  could  be  mom* 
tained  upon  it  against  the  company  by  a 
person  who  claimed  through  ihe  thief  who 
stdUit. 


Declaration  that  tbd  defencUnte  made 
their  certain  debenture  in  the  words  and 
figores  following — 
"No.B.499. 
'<  The  Credit  Foncier  of  England, 
Limited. 

^'Incorporated  nnder  the  Cknnpany's 
Act  of  1862. 

"  £100  Debenture  iSlOO. 

<*  The  OreditFonder  of  England,  Limited, 
hereby  promise  (subject  to  the  conditions 
endoraed  on  this  debenture)  to  pay  to  the 
bearer  the  sum  of  1001,  on  the  1st  day  of 
May,  1872,  or  upon  any  earlier  day  upon 
which  this  bona  shall  oe  entitled  to  be 
paid  off  or  redeemed,  according  to  the 
said  printed  conditions  endorsed  hereon, 
such  payment'  to  be  made  at  Messrs. 
Smith,  Payne  &  Smiths,  bankers,  Ko,  1, 
Lombard  Street,  London. 

"  And,  subject  to  the  said  endorsed  con- 
ditions, the  Credit  Foncier  of  Bngland, 
Limited,  hereby  further  promise  to  pay  to 
the  bearer  interest,  at  the  rate  of  eight  per 
cent,  per  annum,  npon  the  said  sum  of 
1001.  hereby  secured,  by  equal  half-yearly 
payments  on  the  Ist  of  November  and  the 
Ist  of  May  in  each  year,  according  to  the 
coupons  hereto  annexed,  the  first  of  such 
half-yearly  payments  to  be  made  on  the 
Ist  day  of  Kovember,  1869,  and  to  be 
continued  half-yearly  up  to  the  Ist  day 
of  May,  1872,  unless  this  debenture  shall 
be  entitied  to  be  paid  off  or  redeemed 
upon  any  earlier  day  than  the  1st  day  of 
May,  18/2,  in  which  case  the  payment  of 
such  interest  shall  be  made  up  to  such 
earlier  day  only.  And,  subject  to  the 
said  endorsed  conditions,  the  Credit  Fon- 
der of  England,  Limited,  hereby  ftirther 
promise  to  pay  to  the  bearer  as  and  by 
way  of  additional  interest  or  bonus  upon 
the  said  principal  sum  of  1002.  hereby 
secured,  the  fmiher  sum  of  101,,  such 
payment  to  be  made  at  the  same  time  and 
place  as  the  said  principal  sum  of  100/. 
shall*  become  payable  according  to  tha 
tenor  of  this  bond  and  the  condttions 
hereon  endorsed. 

'*  In  witness  whereof,  the  comnioD  teal 
of  the  Credit  Foncier  of  Ihiglaod,  IhmU^ 
has  been  afifized  this  19tb  daw  of  liar. 
1869.  ^ 

ran. 
la.f.^ 


"  Directors. 
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'*  Henry  J.  Badheri  Fmandal  Secre- 
tary. 

"  Conditions  npon  whioh  this  debenture 
is  issued— 

<*  1.  This  debenture  is  one  of  the  series 
B.  of  debentures  of  lOOZ.  each,  Nos.  81  to 
1,140  induBiye,  issued  by  the  Credit 
Foncier  of  England,  Limited. 

"  2.  The  debentures  of  the  several  series 
amount  together  to  200,0001.,  and  are 
issued  in  amounts  of  5()0!.|  1001.,  502., 
202.  and  101.  as  follows— 

Series    A.  80  debeniures,  No.  1  to  80 

of  600/.  each.  •  .  .  d(40,000 
n      B.   1,060  debenturefl,  No.  81  to 

1,140  of  100/.  each  •  •  106,000 
„       C.  790  debentures,  No.  1,141  to 

1,930  of  50/.  each  .  .  89,500 
„       B.  380  debentures,  Ko.  1,931  to 

2,810  of  ^0/.  each        .        .  7,600 

„       £.  690  debentures,  Ko.  2,811 

to  8,000  of  10/.  each     •        .  6,900 


8,000 


^^200,000 


"  3.  The  debentures  will  be  paid  off  or 
redeemed  according  to  the  following  table 
shewing  the  times  when  such  redemptions 
are  to  oe  made,  and  the  aggregate  prin- 
cipal sums,  exclusive  of  bonus  or  ad« 
ditional  interest,  to  be  paid  off  on  each 
occasion — 


Dates  of  Bedemption. 

Amount. 

1870.  1st  of  May 

.      £40,000 

Ist  of  November 

40,000 

1871, 1st  of  May 

40.000 

let  of  November 

40,000 

1872,  Ist  of  May 

40,000 

£200,000 

"  4.  A  proportionate  number  of  deben- 
tures of  eaon  series  will  be  drawn  for 
redemption  at  each  periodical  drawing. 

<'  6.  The  directors  of  the  Credit  Fon- 
cier  of  Eneland,  Limited,  however  reserve** 
to  themserves  the  right  to  pay  off  the 
whole  of  the  debeninires  at  any  earlier 
period  than  those  specified  above,  on 
giving  thirty  days*  notice  by  advertise- 
ment  in  a  lionaon  daily  newspaper  of 
their  intention  so  to  do ;  should  such 
right  be  exercised  both  the  amount  of 
interest  then  accrued  and  a  bonus  equal 
to  102.  per  cent,  on  the  amount  of  the 
debenture  by  way  of  additional  interest 
will  be  paid  at  the  san^e  time, 


''  6.  The  particular  debebtures  to  be 
paid  off  on  each  occasion  will  be  deterw 
mined  in  the  following  manner. 

^*  (a)  The  drawings  will  take  place 
half-yearly  at  the  office  of  the  C&edit 
Foncier  of  England,  Limited,  St.  Glem«it*s 
Housed  St.  Clement's  Lane,  in  the  City 
of  London,  or  other  the  head  office  of  that 
company  for  the  time  being,  in  the  pre- 
sence of  a  notary  public  of  the  City  of 
London,  at  least  twenfy-one  days  before 
the  respective  half-yearly  days  on  which 
the  debentures  are  to  be  paid  off  or 
redeemed. 

*^  (h)   Public  notice  of  such  drawmg 
wiil  be  given  by  the  company  at  least  ten 
days  previously  by  advertisement  in  a  . 
London  newspaper. 

*'  (c)  Forthwith,  after  each  drawing, 
notice  will  be  given  by  advertisement  in  a 
London  daily  newspaper  of  the  numbers 
and  amounts  of  the  debentures  drawn  to 
be  paid  off  the  next  half-yearly  day  for 
redemption. 

'*  7.  All  the  debentures  not  previously 
drawn  will  become  payable  on  the  Ist  day 
of  May,  1872. 

*'  8.  Every  debenture  is  entitled  to 
interest  on  the  principal  sum  at  the  rate 
of  eight  per  cent,  per  annum,  payable  on 
the  1st  day  of  November  and  uie  1st  day 
of  May,  the  first  of  such  payments  to  oe 
made  on  the  1st  day  of  November,  1869, 
and  to  be  continued  until  the  1st  of  May, 
1872,  unless,  in  the  meantime,  the  deben- 
ture shall  become  entitled  to  be  paid  off 
or  redeemed,  and  in  that  case  interest 
shall  only  be  paid  up  to  the  day  on  which 
the  debenture  is  entitled  to  be  so  paid  off; 
at  the  time  of  payment  of  any  coupon  for 
interest  such  coupon  is  to  be  delivered  up 
to  the  company. 

**  9.  Every  debenture,  as  it  becomes 
payable,  will  be  paid  to  the  bearer,  to- 
gether with  a  bonus  by  way  of  additional 
interest  equal  to  ten  per  ceni  on  the 
amount  of  the  debenture  at  Menrs. 
Smith,  Payne  A  Smiths,  No.  1,  Lombard 
Street,  London,  but  the  person  presenting 
it  vrill  be  required  to  surrendcor  it  up  i^ 
the  time  of  payment,  together  with  all 
coupons  for  future  interest  thereon  as 
hereafter  mentioned. 

**  10.  When  i^y  debenture  is  drawn  or 
adyertised  to  be  paid  off  or  redeemed^  the 
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wofonB  axmexed  io  it  purportmg  to  be  for 
interest  aooming  due  after  the  day  on 
which  the  de1)entiire  is  entitled  to  be  paid 
offer  redeemed  beoome  nuU,  and  must  be 
deliyered  np  to  the  company  at  the  same 
time  as  the  debraitare  itself." 

And  the  plajntiffs  became  the  lawfhl 
bearers  of  the  said  debenturci  and  all 
things  happened,  and  all  times  elapsed, 
and  all  conditions  were  fnlfilled,  necessary 
to  entitle  the  plaintiff  to  a  perfiormance  of 
the  said  promises  of  the  defendants,  and 
to  payment  of  the  said  snm  of  lOOL  in 
the  stud  debentore  mentioned,  and  to  the 
interest  thereon  for  one  half  of  a  year, 
whidi  became  payable  thereon  on  the  1st 
day  of  May,  a.d.  1872,  and  to  the  bonna 
by  way  of  additional  interest  therein  ex- 
pressed to  be  payable,  and  to  maintain  this 
action  for  the  breach  thereof  hereinafter 
alleged,  and  nothing  happened  to  prevent 
the  p]iui((dff  from  maintaining  this  action 
for  uie  same :  Yet  the  defend^ts  have  not 
paid  the  said  sum  of  lOOZ.  in  the  said 
debenture  mentioned,  or  the  said  interest 
on  the  said  bonos  or  any  part  thereof. 

Pleas— 

1.  That  the  debentnre  is  not  the  deed 
of  the  defendants. 

2.  That  the  plaintiff  did  not  become, 
nor  was,  at  the  commencement  of  this 
snit,  the  lawfnl  bearer  of  the  said  deben- 
ture, as  alleged. 

3.  On  equitable  grounds,  that  afler  the 
making  and  issuing  of  the  said  deben- 
ture, the  same  became  and  was  the  law- 
ful property  of  one  James  Macken,  as  the 
bearer  thco'eof,  and  before  the  plaintiff 
became  possessed  thereof  as  hereinafber 
is  mentioned,  the  same  debenture  was 
feloniously  stolen  from  the  said  James 
Macken,  and  that'the  said  debenture  was, 
at  i^e  tune  of  the  said  felony,  and  still  is, 
tixe  property  of  the  said  James  Macken, 
and  that  the  plaintiff  was  not,  nor  is  he 
a  bona  fide  holder,  for  value  received,  of 
the  said  debenture ;  and  that  the  plaintiff 
had,  before  and  at  the  time  of  taking 
the  sud  debenture,  notice  and  know- 
ledge ctf  the  premises ;  and  the  plaintiff 
also  first  took  and  received  the  same 
aitet  it  had  become  overdue  and  pav- 
able ;  and  the  plaintiff  is  not,  nor  is  no 
entitled  to  the  said  debenture,  or  to  sue 
npon  or  enforce  payment  of  the  same ; 

)iinr8pBiif,4|.-^3, 


and  the  defendants  say  that  they  refused 
and  still  refhse  payment  of  the  said  de- 
benture and  moneys  in  the  dedaratbn 
mentioned,  at  the  re(|uest  of  the  said 
James  Macken,  whioh  is  the  breach  com- 
plained of. 

4.  As  to  the  42.,  parcel  of  the  money 
in  the  declaratioa  claimed  as  and  for  one 
half-year's  instalment  of  interest,  pay- 
able on  the  1st  of  May,  1872,  the  de- 
fendants say  that  the  debentnre  was, 
according  to  the  said  conditions  endorsed 
thereon,  as  in  the  declaration  alleged, 
duly  drawn,  to  be  paid  off  on  the  1st  of 
November,  1870,  and  that  the  defendp 
ants  have  paid  interest  on  the  said  deben- 
ture according  to  the  said  conditions  up 
to  the  said  1st  of  November,  1870 ;  and 
that  such  notices  were  given  of  the  said 
drawing  as  are  required  by  the  said  con- 
ditions. And  the  defendants  further  say 
that  all  conditions  have  been  fulfilled,  and 
all  things  have  happened,  and  times 
elapsed,  necessanr  to  entitle  the  defend- 
ants to  the  benefit  of  the  said  conditions, 
in  respect  of  the  matters  herein  pleaded 
to,  and  that  they  are  not  liable  to  pay  the 
said  interest  upon  the  said  debenture 
since  the  said  1st  of  November,  1870. 

Replication — ^Issue  thereon. 

At  the  trial,  which  took  place  at  the 
Summer  Assizes  for  Kent,  1872,  before 
BramweU,  B.,  it  appeared  that  the  de- 
fendants had,  in  May,  1869,  sold  ten 
debentures  for  1001.  each,  including  the 
one  set  out  in  the  declaration,  to  one 
James  Macken,  who  never  parted  with 
these  debentures.  In  July,  1869,  his 
house  was  broken  into,  and  the  ten  de- 
bentures were  stolen.  He  gave  imme- 
diate notice  to  the  defendant,  and  they, 
on  his  indemnity,  agreed  to  stop  the  pay- 
ment of  the  stolen  debentures,  and  gave 
him  other  debentures  with  corresponding 
numbers,  in  the  place  of  those  stolen. 
In  October,  1870,  the  debenture  in  ques- 
tion was  drawn  as  one  of  those  to  be 
paid  off  on  the  1st  of  November,  1870, 
according  to  the  conditions  printed  on 
the  back,  and  the  amount  was  paid  to 
the  holder  of  the  substituted  debenture 
of  that  number.  In  the  end  of  1871  the 
plaintiff  purchased  the  debenture  from  a 
person  called  Stanley,  who  has  since  ab- 
sconded. The  company  refused  to  pay  it, 
2B 
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and  this  action  was  bronglit,  Maoken,  in 
pnrsaanoe  of  his  indemnity,  defending  the 
action  in  the  name  of  the  company. 

The  jnry  fonnd  that  the  plainti£f  gave 
value  for  the  debenture,  and  wiiuont 
notice.  The  verdict  was  entered  for  the 
plaintiff  for  1102.,  except  as  to  the  4th 
plea,  leave  being  reserved  to  the  defends 
ant  to  move  to  enter  the  verdict  for 
him. 

Snbseqnentlj  a  role  nisi  was  obtained, 
calling  npon  me  plaintiff  to  shew  cause 
why  me  verdict  obtained  by  him  should 
not  be  set  aside,  and  the  verdict  entered 
for  the  defendants  instead  thereof^  on  the 
grounds,  first,  that  the  instrument  de- 
clared on  was  not  negotiable,  or  one 
where  the  holder  could  acquire  a  better 
title  than  his  transferor;  secondly,  that 
the  instrument  having  been  drawn  for 
payment,  was  overdue,  and  imported 
notice  to  every  subsequent  holder. 

Chvrth  and  F.  Tu/mer  shewed  cause 
against  the  rule  (on  May  6).  [The  case  is 
so  folly  gone  into  in  the  judgment,  that 
it  is  not  necessary  to  set  out  the  argu- 
ments.] They  referred  to  the  foUowmg 
authorities  and  statutes — 

OorgierY. MieviUe  (1)  ;  BeThelmp&rial 
Lamd  Oom^any  of  MwneiUes  (2)  ;  Morton 
V.  The  Westminster  Improvement  OommU" 
sionere  (3) ;  Partridge  v.  The  Bank  of 
Englmid  (4i);  Be  The  Blakely  Ordnance 
Company  (6)  ;  Dixon  v.  BovUl  (6) ;  In  re 
The  Naial  Ifwesfment  Company  (7) ;  Cole^ 
hwn  V.  Coolce  (8)  ;  Bylee  on  BHUs  Eaiford 

(1)  8  B.  &  0. 46. 

(2)  40  Law  J.  Bep.  (ka)  Ohane^  98;  s.e.  Lair 
Bxf^  11  Eq.  478. 

(8)  7  Bzch.  Bep.  780;  8«  e.  21  Law  J.  Bep. 
(K3.)  Ezeh.  297. 

(4)  9  QJB.  Bep.  896;  8.  o.  16  Law  J.  Bep.  (n.8.) 
Q3.  896. 

(6)  87  Law  J.  Bep.  (k.s.)  Ohano.  418;  8.0. 
Law  Bep.  8  Oh.  160. 

(6)  8  Macq.  HX.  Gas.  1. 

(7)  87  Law  J.  Bep,  (w.8.)  Ohanc,  862;  e.  c. 
Law  Bep.  8  Ch.  866. 

(8)  WiUea,  393. 

(9)  16  03.  Bep.  442;  8.C  20  Iaw  J.  Bep. 
(xa)  QA  160. 


V.  Cameeron^i  Coalhrooh  Steam  Coal  Oom^ 

ry  (9)  ;  30  ^  31  Vict,  c  131.  $.  37; 
The  Oenefiral  Estates  Company  (10); 
Bttrhridge  v.  Manfiers  (11) ;  Carhn  v. 
Kenealoy  (12). 

PhUbrick^  in  support  of  the  rule,  com- 
mented on  the  cases  cited  above,  and,  in 
addition,  referred  to  Miller  v.  Dibble^  cited 
in  a  noibm Byles  on  Bills,  10th  edit.  207 ; 
26  5-  26  Vict.  0.  89.  s.  47 ;  CRyn  v.  Baker 
Lang  v.  Smyth  (14)  ;  Miller  v.  Baee 
Higgs  v.  The  Northern  Assam  Tea 
Company  (16)  ;  Be  The  Bahia  and  Ban 
Frandsoo  Baihoay  Company  (17). 

Uwr.  adv.  tmU. 


25  ^S 


The  judgment  of  the  Oourt  (18)  was 
delivered  (on  July  6)  by 

Blacxbubk,  J.  —  This  was  an  action 
brought  by  the  plaintiff  in  his  own  name, 
as  holder  of  an  instrument  called  a  de- 
benture, against  the  Credit  Foncier,  a 
company  incorporated  under  the  Com* 
panics  Act,  1862.  It  was  defended  in 
the  name  of  the  defendants  by  one  Macken, 
to  whom  the  defendants  had  oriffinially 
issued  the  debenture,  and  who  had  in- 
demnified the  defendants. 

The  instrument  was  under  the  seal  of 
the  company,  countersigned  by  two  di- 
rectors and  the  secretary.  The  form  of 
the  instrument,  as  fisur  as  is  material  to 
the  points  we  have  to  decide,  is  as  fol- 
lows— ^It  is  headed  with  the  name  of  the 
company,  "The  Credit  Foncier  of  Eng- 
land (Inmited),  incorporated  under  the 
Companies  Act^  1862." 

It  is  called  a  debenture,  and  is  num- 
bered B  499.    It  then  proceeds — 

"  The  Credit  Foncier  of  England  here* 

(10)  Law  Bep.  8  Ch.  768*. 

(11)  8Gampb.l94. 

(12)  12  Mee.  «c  W.  189 ;  8.  c  18  Law  J.  Bep. 
(k.8.)  Exch.  64. 

(18)  18  East,  609. 

(14)  7  Bing.  284,  294. 

(16)  1  Smith's  Leading  Oases,  890. 

(16)  88  Law  J.  Bep.  {vs.)  Eich.  288;  8.  e. 
Law  Bep.  4  Exch.  887. 

(17)  9  B.  «c  a  844;  8.  c  87  Law  J.  Bep.  (ma) 
03. 176. 

(18)  BlaGkbiiiD,  J.,  Qoaio.  J.iaiul  Axohibaftd,  J. 
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by  promise,  subject  to  the  conditions  en* 
doraed  on  this  debenture,  to  pay  to  the 
bearer  the  siun  of  1001,  on  the  1st  day 
of  May,  1872,  or  npon  any  earlier 
day  npon  which  this  l)ond  sliall  be  en* 
titled  to  be  paid  offer  redeemed,  accord- 
ing to  the  said  printed  conditions  endorsed 
hereon,  snch  myment  to  be  made  at 
Messrs.  Smith,  P^ne  &  Smiths',  bankers, 
No.  1,  Lombard  Street."  [Then  follow 
some  stipulations  as  to  interest  and  bonus, 
which  we  need  not  notice.] 

*'  In  witness  whereof  the  common  seal  of 
ihe  Credit  Foncier  of  England  (Limited) 
has  been  affixed,  this  19ih  day  of  May, 
1869." 

«  n;,.^^«i  /  "  G-  Balfour, 
Directors.  |  *c  a.  F.  Cunningham, 

**  Henry  Barber, 

'*  Financial  Secretary." 

The  conditions  printed  on  the  back,  as 
ffir  as  material  to  notice,  are  as  follows : 
[His  Lordship  read  some  of  them,  and 
then  stated  the  £Etcts  as  they  appeared  at 
the  trial,  and  as  they  are  above  set  out.] 

The  question  left  to  the  jury  was,  whe- 
ther the  plaintiff  gave  value  for  this  de- 
benture  without  notice,  and  the  jury  found 
this  in  &vour  of  the  plaintiff^  and  no 
motion  has  been  made  to  question  that 
verdict. 

The  question  of  law  reserved  for  this 
Court  was  whether  the  plaints  could, 
under  such  circumstances,  maintain  this 
action,  it  being  admitted  tiiat  the  deben- 
ture had  been  stolcD,  and  that  the  plaintiff 
derived  title  from  the  thief. 

No  evidence  was  given  at  the  trial  as 
to  whether  similar  documents  are  in 
practice  treated  as  negotiable,  nor  was 
anv  express  admission  made  as  to  this 
pomt,  but  from  my  brother  Bramwell's 
report  we  think  that  we  must  take  it  to 
have  been  tacitly  admitted  at  ike  triiJ 
that  they  are  so  treated,  and  we  must  in 
this  case  assume  that  this  admission  is 
correct  As  instruments  of  this  kind 
have  only  come  Into  use  within  the  last 
few  years,  a  custom  or  usage  to  treat  them 
as  negotiable  can  only  have  begun  re- 
cently, but  we  must,  in  deciding  tms  case, 
proceed  on  the  assumption  that  they  have 
acquired  whatever  degree  of  negotiabilily 
can  be  created  by  any  such  recent  custom 
^  tnde*    As  we  pfooeed  entirely  on  this 


admission,  it  is  not  to  be  taken  in  any 
ftiture  case  that  any  custom  was  in  this 
case  established. 

The  general  role  is  not  disputed  that  a 
choee  in  action  cannot  be  transferred  at 
law  at  all,  but  that  in  equity  it  may  be 
assigned,  though  the  action  at  law  must 
be  brought  by  the  assignee  in  the  name  of 
the  original  contractee,  in  this  case, 
Macken.  Eauity  will  compel  the  con- 
tractee if  he  has  assigned  the  contract  to 
allow  his  name  to  be  used  for  this  pur- 
pose, on  an  indemnity  against  costs.  Had 
Macken  assigned  this  contract  to  the  plain- 
tiff, either  directly  or  through  the  medium 
of  interveningi  assignees,  the  question 
whether  i^e  plaintiff  was  able  to  sue  in 
his  own  name,  or  was  obliged  to  sue  in 
the  name  of  Macken,  wo^d  have  been 
purely  technical.  But  the  general  role, 
both  at  law  and  in  equity,  is  that  no 
person  can  acquire  title  either  to  a  ehoee 
in  acHon  or  any  other  property  from  one 
who  has  himself  no  title  to  it,  and  there- 
fore the  plaintiff  could  not,  in  equity, 
have  compelled  Macken  to  permit  his  name 
to  be  used,  unless,  to  borrow  the  language 
of  Tindal,  C.J.,  in  Brcmdaoy.  Ba/meti{l9), 
*'  such  an  instrument  as  this  fiJls  withm 
that  description  of  property,  to  which  a 
good  title  may  be  acquired  by  a  party 
who  takes  it  bona  fide  for  value,  notwith- 
standing tOLj  defect  of  title  in  the  party 
from  whom  it  is  taken." 

In  the  present  case  the  plaintiff  has 
taken  upon  himself  the  burthen  of  estab- 
lishing both  that  the  property  in  the 
debentore  passed  to  him  py  delivery,  and 
that  the  riffht  to  sue  in  his  own  name  was 
trmsferred  to  him.  The  two  propositions 
are  veiy  much  connected,  but  not  iden- 
tical The  holder  of  an  overdue  bill  or 
note  may  confer  the  right  on  the  trans- 
feree to  sue  in  his  own  name,  but  he 
conveys  no  better  title  than  he  had  him- 
self. So  the  assignee  of  a  Scotch  bond, 
which  is  assignable  by  the  law  of  Scotland, 
may  sue  in  his  own  name  in  the  courts  of 
this  country — see  Innea  v.  Dwdop  (20), 
but  he  has  not  a  better  title  than  tiiose 
from  whom  he  took  the  bond,  unless 
(perhaps)  if  tiie  contract  is  by  the  law  of 

(19)  1  Man.  k  Gr.  008, 9^. 

(20)  8  Term  Bep.  ^6* 
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Sootland  not  merely  assignable,  bat  also 
negotiable.  As  to  this,  in  Diaon  v.  BovtU 
(6),  Lord  Cranworth,  tben  Lord  Chan- 
cellor, in  delivering  the  jndgment  of  the 
House  of  Lords,  in  a  Scotch  case,  as  to 
iron  scrip  notes,  says :  '*  I  have  no  hesi- 
tation in  saying  that  independently  of  the 
law  merchant,  and  of  positive  statute, 
within  neither  of  which  classes  do  these 
scrip  notes  range  themselves,  the  law  does 
not,  either  in  Scotland  or  in  England, 
enable  any  man  by  a  written  engagement 
to  give  a  floating  right  of  action,  at  the 
suit  of  any  one  into  whose  hands  tbe 
writing  may  come,  and  who  may  thus 
acquire  a  ri^ht  of  action  better  than  the 
ri^t  of  him  under  whom  he  derives 
title." 

But  the  two  questions  go  very  much 
together,  and  indeed  in  the  notes  to  MiUer 
▼.  Bace  (15),  where  all  the  authorities  are 
collected,  tiie  very  learned  author  says : 
"  It  may,  therefore,  be  laid  down  as  a  safe 
rule,  that  where  an  instrument  is  by  the 
custom  of  trade  transferable,  like  cash, 
by  delivery,  and  is  also  capable  of  being 
sued  upon  by  the  person  holdiog  it  pro 
tempore^  there  it  is  entitied  to  the  name  of 
a  negotiable  instrumevU^  and  the  property 
in  it  passes  to  a  bona  fide  transferee  for 
value,  though  the  transfer  may  not  have 
taken  place  in  market  overt.  But  that 
if  either  of  the  above  requisites  be 
wanting,  t.d.,  if  it  be  either  not  accustom- 
ably  transferable,  or  though  it  be  accus- 
tomably  transferable,  yet  ^  its  nature  be 
such  as  to  render  it  incapable  of  being 
put  in  suit  by  the  party  holding  it  pro 
tempore^  it  is  not  a  negoUahle  inetrumentj 
nor  will  deliveir  of  it  pass  the  properi^ 
of  it  to  a  vendee,  however  bona  fide^  if 
the  transferor  himself  have  not  a  good 
titie  to  it,  and  the  transfer  be  made  out  of 
market  overt." 

Bills  of  exchange  and  promissoiy  notes, 
whether  payable  to  order  or  to  beiurer,  are 
by  the  law  merchant  negotiable  in  both 
senses  of  the  word.  The  person  who  by 
a  ffenuine  indorsement  or  where  it  is  pay- 
ame  to  bearer,  by  a  delivery  becomes 
holder,  may  sue  in  his  own  name  on  the 
contract,  and  if  he  is  a  bona  fide  hcdder 
for  value,  he  has  a  Rood  titie  notwith* 
standing  any  defect  of  title  in  the  party 
(whether  indoreer  or  deliverer)   from 


whom  he  took  it.  The  first  qnestioo, 
therefore,  is,  whether  this  instroment  is  a 
promissory  note. 

It  is  tmder  seal,  and  therefore  is  prima 
facie  a  covenant,  not  a  promise,  and  it  is 
quite  clear  that  a  covenant  to  pay  money 
is  not  negotiable  by  the  custom  of  merw 
chants. 

When  a  corporation  is  established  for 
trading  purposes,  it  is  from  its  nature 
capable  of  drawing  a  bUl  of  ezchuige  and 
making  the  promise  implied  by  law  from 
making  a  bill,  and  is  liable  to  be  sued  in 
assumpsU  on  the  bill,  though  a  body  cor- 
porate—see Murray  v.  2%e  Eati  India 
OoffTifomy  (21). 

Tliis  is  not  by  virtue  of  any  statute  but 
upon  the  common  law.  But  all  such  bills 
of  exchange  in  practice  always  have  been 
made  under  hand  by  an  agent  authorised 
to  €baw  or  acc^t,  as  the  case  may  be. 

The  East  Lima  Company  draw  by  their 
secretary.  The  Bank  of  England,  as  any 
one  who  looks  at  a  Bank  of  England  note 
may  see,  make  their  notes  by  an  agent, 
and  there  is  no  case  in  tiie  books  where  a 
bill  of  exchange  made  under  seal  has  been 
sued  upon. 

The  negotiability  of  promissory  notes 
depends  (in  part  at  least)  upon  the  statute 
3  &  4  Anne  c.  9,  and  it  seems  to  have 
been  the  opinion  of  Lord  Justice  Wood  in 
Be  The  General  Estates  Company  (10),  and 
of  Malins,V.C.,in2%eI»?ip©naI2ia«(i  Oow- 
pany  of  Marseilles  (2),  that  inasmuch  as 
that  Act  enacts  that  "  all  notes  in  writing 
that  shall  be  made  and  signed  by  any 
person  or  persons,  body  politic  or  corpo- 
rate, or  by  the  servant  or  aeent  of  any 
corporation,  banker,  goldsmiw,  merchant 
or  trader  who  is  uaually  intrusted  by 
him,  her  or  them,  to  sign  such  promissorv 
notes  for  hirn^  her  or  them,  whereby  such 
person  or  persons,  body  politic  or  corpo- 
rate, his,  her  or  their  servant  or  agent  as 
aforesaid,  doth  or  shall  promise  to  pay 
any  sum  of  money,"  shall  be  indorsable 
as  bills  of  exchange  are  by  the  custom  of 
merchants,  it  follows  that  a  corporation 
fixing  its  seal  to  a  written  promise  to  pay, 
must  be  considered  as  signing  the  pro- 
mise, not  as  covenanting  under  sea)  to 
fulfil  it^  and  so  that  the  statute  by  impU« 

(ai)  6  Ear  Aid.  904. 
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cittoii  eaaeto  thftt  what  wonld  at  oommon 
law  be  their  oovenant  to  pay  is  their 
promise  to  pay.  In  8larh  y.  The  Highgate 
Archway  Oomjpany  (22)  a  similar  qaestion 
was  raised  but  not  decided.  There,  how- 
eTer,  the  Act  authorised  the  making  of 
notes  under  the  seal  of  the  corporation. 
But)  although  intimating  their  opinion, 
neither  of  the  learned  persons  referred  to 
gave  any  decision  on  tne  point,  as  it  was 
not  necessary  for  the  purpose  of  the  case 
before  them.  Neither  is  it  necessary  for 
us  to  decide  it,  as,  for  reasons  which  will 
[nresently  be  given,  the  instrument  in 
question,  even  if  under  hand,  could  not  be 
a  promissoxT  note ;  but  we  wish  to  point 
out  that  in  uU/n  v.  Baker  (13)  the  form  of 
the  East  India  bond  was  that  the  East 
India  Company  acknowledged  to  have 
reoeiyed  of  G.  W.  Sibley  1002.,  which  the 
C(nnpany  promised  to  rej^j  to  Sibley,  his 
executors  or  assigns,  by  mdorsement. 

It  was  therefore,  in  form,  a  promissoiy 
note  for  value  received  payable  to  order, 
and  had  it  been  signed  as  such  by  an 
agent  of  the  East  India  Company,  would 
have  been  negotiable.  But  it  was  a  bond 
under  the  seal  of  the  East  India  Com- 
pany, and  Le  Blanc  says,  "  It  is  clear  no 
action  could  have  been  maintained  on  this 
bond  but  by  Sibley  the  obligee  or  in  his 
name ;  or  if  he  died,  in  the  name  of  his 
executors."  The  alarm  occasioned  by 
this  decision  was  so  great  that  within  a 
month  afterwards  an  Act  (51  Geo.  3.  c.  64) 
was  passed  to  make  East  India  Bonds 
negotiable  like  promissory  notes.  It  seems 
not  to  have  occurred  to  anyone  that  it 
would  be  said  that  this  was  already  done 
by  virtue  of  the  statute  of  Anne,  the 
promise  in  writing  being  signed  by  the 
East  liidia  Company's  smI.  This  seems 
a  strong  autiioriiy  for  saying  that  instru- 
ments under  tiie  seal  of  a  body  oorporate 
are  not  exceptions  firom  the  general  rule 
laid  down  in  Byles  on  BiUsy  p.  67n.,  that 
at ''  common  law  bills  of  exchange  and 
promissory  notes,  being  simple  contracts, 
cannot  be  under  seal  at  least  so  as  to  re- 
tain their  negotii^ble  qualities."  And  it 
certainly  is  very  desirable  that  it  should 
not  be  left  doubtful  on  the  &ce  of  an 
instrument  whether  it  is  a  covenant  or  a 


promise. 


(22)  6  Toont.  792. 


But  it  is  not  necessary  to  decide  in  the 
present  case  whether  an  instrument  under 
the  seU  of  a  corporation  can  be  a  pro- 
missory note,  for  the  contract  of  the 
Credit  Foncier  is  not  merely  to  pay  the 
money,  but  also  to  cause  a  portion  of  the 
bonds  to  be  drawn  in  the  stipulated  man- 
ner, and  any  one  entitled  to  sue  on  the 
contract  contained  in  this  instrument 
would  be  entitled  to  sue  for  damages,  if 
the  company  did  not  fairly  give  him  his 
chance  of  having  his  bond  diawn  accord- 
ing to  the  stipumted  conditions.  And  it 
is  obvious  that  such  a  contract,  as  that 
cannot  be  a  promissory  note.  It  is  not 
pretended  that  there  is  any  statute  appli- 
cable to  such  a  class  of  instruments  as 
the  present.  We  have,  therefore,  to  see 
whether  it  falls  within  any  other  principle. 

Foreign  and  Colonial  Governments  nre- 
quently  create  a  public  debt,  the  title  to 
portions  of  which  is  by  them  made  to 
depend  on  the  possession  of  bonds  ex- 
pressed to  be  transferable  to  the  bearer  or 
holder. 

There  can  hardly  properly  be  said  to  be 
any  right  of  action  on  such  instruments 
at  all,  though  the  holder  has  a  claim  on  a 
foreign  government.  In  Ths  Attorney^ 
Oeneral  v.  Bouwene  (23),  it  was  found  in 
the  special  verdict  as  to  Russia,  Danish 
and  Dutch  Bonds,  that  those  securities 
have  always  been  dealt  with  as  transfer- 
able withm  this  kingdom  by  delivery 
only,  that  it  is  not  necessary  to  do  any  act 
out  of  England  to  render  such  a  transfer 
valid,  and  that  the  bearers  of  the  bonds 
have  always  been  treated  and  dealt  with 
by  the  agents  of  the  three  sovereigns  as 
entitled  to  the  money  payable  under  the 
bonds. 

The  Court  in  that  case  held  the  bonds 
transferable  in  England,  so  as  to  render 
the  executors  liable  to  probate  duty  in 
respect  of  them.  And  the  Court  of  King's 
Bench  in  Oorgier  v.  MieviUe  (1)  decided 
that  a  Prussian  bond  of  similar  descrip- 
tion was  negotiable.  We  have  no  int^- 
tion  to  throw  the  least  doubt  on  this 
decision,  but  we  do  not  think  it  applicable 
to  an  English  instrument  made  in  Eng- 
land, ana  we  express  no  opinion  as  to 
what  might  be  the  law  as  to  obligations 

(23)  4  Mee.  &  W.  171 ;  0.  o.  7  Law  J.  Bep. 
(x.8.)  Eseh.  297. 
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made  by  Bnbjects  abroad,  wMch  by  the 
law  of  tne  country  where  they  were  made 
are  negotiable  in  that  coxintiy. 

We  confine  our  judgments  to  the  case 
before  us,  which  is  that  of  an  English 
instrument  made  by  an  English  company 
in  England. 

"We  think  that  the  form  'of  the  instru- 
ment shews  that  the  defendauts  did  con- 
tract with  Macken,  to  whom  they  origin- 
ally issued  this  instrument,  to  pay  the 
money  to  the  bearer  of  this  instrument, 
and  (wholly  irrespectiye  of  any  custom) 
they  were  competent  to  make  any  stipu- 
lations they  pleased  with  Macken,  that 
would  affect  their  own  rights  and  his 
only.  If  Macken  had  sued  them,  a  plea 
that  the^  had  paid  the  money  to  the 
bearer  without  any  notice  that  he  was  not 
entitled  to  it,  would  be  good,  if,  on  the 
true  construction  of  the  instrument,  it  is 
stipulated  that  the  receipt  of  the  bearer 
giving^  up  the  instrument  should  be  a 
sufficient  discharge  for  the  company,  for 
they  were  quite  competent  to  stipulate  to 
that  effect.  And  if  Macken  were  suing  in 
his  own  name  for  the  benefit  of  an  assig- 
nee, as  in  Higgs  y.  The  Northern  Assam 
Tea  Oompam^f  (16),  or  if  the  assignee  were 
proceeding  in  equity  in  his  own  name,  as 
in  Be  The  BXakdy  Ordnance  OompamAj  (5), 
Be  The  Natal  Investment  Company  (7),  Ex 
parteThe  OityBamk (24)  Kn^BeThe Impe- 
ruU  La/nd  Company  of  Marseilles  (2),  and 
the  defendants  set  up  some  equito.ble  de- 
fence, good  against  the  original  contractee, 
and  therefore  generally  good  against  the 
assignee  also,  it  would  be  a  good  answer 
to  say  that  the  defendants  had,  with  ayiew 
to  induce  persons  to  become  assignees  of 
such  instruments,  represented  that  there 
were  no  such  equities,  and  that  the  now 
holder  was  induced  to  take  this  instru- 
ment on  the  &ith  of  that  representation. 
That  would  amount  toan  estoppel  at  law — 
see  The  Bahia  a/nd  San  Fra/ncisco  Bailway 
Company  (17)  ;  and  in  The  Blakdy  Ord- 
nwnce  Company  (6)  it  was  held  that  it 
was  a  good  answer  in  equity.  In  B^ 
The  Natal  Investment  Company  (7),  Lord 
Cairns,  as  we  understand  him,  tiiought 
that  the  mere  fact  of  making  au  inyest- 
ment  payable  to  order  did  not  amount  to 

(34)  Lav  Rep.  S  Ch.  766. 


such  a  representation,  but  he  did  not  dis- 
pute that  if  made  out  it  would  produce 
the  effect  contended  for,  or  say  that  such 
a  proyision  was  beyond  the  competency 
oi  the  parties.  We  haye  not  now  to  con- 
sider whether  the  form  of  this  debentnre 
is  such  as  to  amount  to  such  a  representa- 
tion or  not.  K  it  does,  the  Credit  Pon- 
cier  had  full  power  to  alter  or  abandon 
their  own  rights,  but  the  plaintiff  is 
obliged  to  contend  in  this  case  that  they 
had  also  power  to  alter  and  abandon  the 
rights  of  those  who  might  become  holders 
of  the  instruments,  and  to  declare  that 
such  persons  should  (contrary  to  the 
general  rule  of  law)  hold  their  properhr 
on  a  precarious  title,  liable  to  be  diyerted, 
if  a  thief  or  finder  could  find  a  bona  fide 
purchaser  for  the  debentnre.  No  autho- 
rity has  been  cited  to  shew  that  it  is 
within  the  competency  of  priyate  peisons 
by  their  contract  to  attacn  such  an  inci- 
dent to  any  property. 

He  is  also  obUged  to  contend  that  the^ 
could  giye  a  right  of  action  in  his  own 
name  to  any  holder,  though  the  general 
law  would  giye  no  such  right  of  action 
to  the  holders. 

There  is  no  decision  or  anthorify  that 
it  is  competent  to  a  party  to  create  by  his 
own  act  a  transferable  right  of  action  on 
a  contract.  It  is  enough  to  refer  to 
Pttron  y.  Bovill  (6)  and  Thompson  V. 
BomMvy  (25)  as  authorities  that  he  cannot 
(irrespectiye  of  custom)  so  create  it. 

We  haye  only  further  to  consider  whe- 
ther the  custom  or  practice  of  trade  to 
treat  such  instruments  as  negotiable 
makes  any  difference.  We  must  take  it 
as  admitted  (whether  truly  or  not  we 
know  not)  that  such  a  cueton  has  pre- 
yailed  of  late  years,  but  as  the  instru- 
ments themselyes  are  only  of  recent 
introduction  it  can  be  no  psoi  of  the  law 
merchant. 

Incidente  which  the  parties  are  com- 
petent by  express  stipulation  to  introduce 
into  their  contracts,  may  be  annexed  hf 
custom,  howeyer  recent,  proyided  that  it 
be  general,  on  the  ground  that  they  are 
tacitly  incorporated  in  the  contract.  If 
the  wording  of  an  instrument  is  such  as 
to  exclude  this  tacit  incorporation,  no 

(25)  14  Mee.  dc  W.  403  8.  o.  14  Law  J.  Bep. 
(ir.8.)  Ezch.  320. 
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oan  aonez  tbe  incident.  Bat 
wliere  the  incident  is  of  snch  a  nature 
that  the  parties  are  not  themselves  com. 
petent  to  introduce  it  by  express  stipn- 
btaon,  no  snch  incident  can  be  annexed 
by  the  tacit  stipulation  arising  from  usage. 
It  may  be  so  annexed  by  the  ancient 
law  merchant  which  forms  part  of  the 
law,  and  of  which  the  courts  take  notice. 
Nor  if  the  ancient  law  merchant  annexes 
the  incident,  can  any  modem  usage  take 
it  away.  Thus  in  Edie  v.  The  East  India 
Company  (26)  there  was  a  verdict  of  the 
jury  founded  on  strong  evidence  that,  ac- 
cording to  usage  in  London,  an  indorse- 
ment to  an  indorsee  by  name  without  any 
further  words  was  restricting,  but  the 
Court  of  King's  Bench  decided  that  the 
evidence  should  not  have  been  admitted, 
the  law  merchant  being  known  to  the 
Court  to  be  that  it  was  not  restrictive, 
and  in  Pariridge  v.  The  Bank  of  England 
(4)  there  was  the  exact  converse. 

There  i^e  dividend  warrants  of  the 
Bank  of  England  were  in  the  form  of 
cheques  payable  to  a  particular  person, 
Partridge,  without  any  words  to  make 
them  tnuosferable,  which  therefore  were 
by  the  general  law  merchant  not  trans- 
ferable. 

The  Court  of  Exchequer  Chamber  gave 
judgment  non  obstante  veredicto  on  a  plea 
on  which  it  had  been  found  that  by  custom 
for  sixty  years  such  dividend  warrants 
were  negotiable. 

We  have  abeady  intimated  our  opinion 
that  it  is  beyond  the  competency  of  the 
partieB  to  a  contract  by  express  words  to 
con&r  on  the  assignee  of  that  contract  a 
right  to  sue  in  his  own  name.  And  we 
also  tldnk  it  beyond  the  competency  of 
the  parties  by  express  stipulation  to  de- 
prive the  assignee  of  either  the  contract 
or  the  property  represented  by  it,  of  his 
right  to  tase  Imck  iiis  property  from  any 
one  to  whom  a  thief  may  have  trans- 
ferred it,  even  tibough  that  transferee  took 
it  bona  fide  and  for  value. 

As  these  stipulations,  if  express,  would 
have  been  ineffectual,  the  tacit  stipu- 
lations  implied   Arom  custom  must  be 
Ehlly  ineffectual. 
To  think,  therefore,  that  the  rule  to 

(26)  %  Bon.  1216. 


enter  a  verdict  for  the  defendani^  ought 
to  be  made  absolute. 

My  brother  Bramwell,  in  reserving  the 
question,  provided  that  there  shomd  be 
no  app^  without  leave  of  this  Court. 
We  give  that  leave  on  two  conditions : 
first,  that  the  plaintiff  within  a  month 
give  security  to  the  satisfaction  of  the 
master  for  the  costs  in  appeal,  as  well  as 
the  costs  below ;  and,  secondly,  that  he 
consents  that  the  court  of  error  shall  have 
liberty  to  disregard  the  form  of  the  pleas 
and  decide  on  tiie  real  question. 

Bule  aibsolute. 


AttorneyB — ^T.  H.  Barville,  for  plaintiff;  Erana 
&  Co.,  for  defendant 


[IN  THE  EXCHBQUEB  CHAHBER.] 
(Error  from  the  Court  of  Queen* $  Benek.) 
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Marine  Ineuranees — Gfeneral  Average-^ 
Damage  to  Cargo  by  Water  to  extinguish 
Fire — Practice  of  Averaae  Btaters^-Bill 
of  Lading — ^^  Average^  if  awy^  to  be  ad^ 
justed  according  to  British  Custom.** 

A  ship  was  lying  at  anchor  in  port  vnth 
a  general  cargo  on  boards  when  afire  broJce 
out  in  theforehold.  Every  effort  was  made^ 
but  without  success  J  to  exHnguish  the  fire  by 
throwing  water  doum  the  hatchways  and 
upon  the  cargo.  FvnaUy^  a  hole  was  out  in 
the  side  of  the  vessel^  and  her  fore  compart* 
ment  filled  with  water.  This  extinguished 
the  fire^  amd  if  it  had  not  been  done  the 
cargo  would  have  been  destroyed^  and  the 
ship  seriously  damaged  if  not  rendered 
a  total  wreck.  Part  of  a  quantity  of 
bark^  shipped  on  board  by  the  plaintiffs^ 
was  damaged  or  destroyed  by  the  wcUer 
thus  poured  or  lei  vrUo  the  vessel  to 
extinguish  the  fire.  The  bark  was  shipped 
under  a  biU  of  lading^  which  contained 
the  wordSf  "a/verage^  if  an/t/^  to  be  aA- 
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juiied  acdorUng  to  BrUiih  cuikm:*  B 
is  ihepraeHee  of  Briiieh  average  adjusien 
in  ctdfuiUng  loifsa  to  treat  a  loss  oeoananed 
by  tocUer  in  the  manneT  above  described  as 
not  a  general  average  loss : — ^Held,  affirnu 
ing  the  judgment  of  the  Queen* s  Bench^ 
but  without  determining  whether  the  loss  was 
acoorddng  to  the  general  law  of  England 
the  su^eot  of  ageneral  average  contribution^ 
thai  the  words  *^  British  custom^*  in  the 
bUl  of  lading  vMtst  be  taken  to  mean  (he 
^a/dice  of  British  average  adjusters^  so 
that  the  claim  for  general  average  was 
expressly  excluded. 

Error  from  tiie  judgment  of  the  Queen's 
Bench,  reported  anie^  page  8^  where  the 
special  case  is  set  out.  For  the  purpose 
of  this  report  the  &ct8  are  sumcientiy 
stated  in  the  head  note. 

The  case  was  argued  (on  June  17,  28) 
by— 

BuU  (WiOrins  with  him),  for  the  plain- 
tiffs. 

MHward  (B.  G.  WitUams  with  him), 
for  the  defendants. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  (1)  was 
delivered,  on  the  27th  of  June,  by 

Beett,  J.^-lf  it  were  necessary  in  this 
case  to  determine  whether  the  destruction 
of  merchandise  by  water  cast  upon  it 
in  the  course  of  throwing  water  to  ex- 
tinguish a  fire  which  is  burning  other 
merchandise  in  the  same  ship,  is  tne  sub« 
ject  of  general  average,  we  should  desire 
further  time  to  consider  a  question  which 
is  no  doubt  of  great  importance,  and 
upon  which  we  know  of  no  direct  autho- 
rity in  the  law  of  this  countir. 

But  the  bill  of  lading  whidbi  in  express 
terms  provides  that  aventge,  if  any,  ia  to 
be  adjusted  according  to  "Sritish  custom" 
appears  to  us  to  admit  of  no  other  con- 
struction than  that  which  has  been  put 
upon  it  by  the  Court  of  Queen's  Bench. 
The  custom  or  usage  prevailing  among 
average  staters  in  England  is  uniform 
and  invariable  that  eoods  thus  dami^ed 
or  destroyed  are  not  brought  into  account 

(1)  KeUj,  C3.;  Matin,  B.;  Cleasby,  B.; 
Brett,  J. ;  Grore,  J. ;  slid  DMonan,  J, 


in  an  average  adtfustment  We  agree 
with  the  Court  below  that  the  phrase 
''British  custom"  in  this  bill  of  jading 
was  intended  to  refisr,  and  upon  a  true 
oonstruction  does  refer,  to  this  custom  or 
usage,  even  if  it  be  different  from  the 
Briti^  law,  a  point  which  in  this  case  we 
do  not  detemune. 

The  iudgment  of  the  Queen's  Bench 
must,  therSbre,  be  aflSrmed. 

Judgment  affirmed. 


Attorneys— mine,  Biddle  &  MeIlor»  fbr  plaiatift ; 
Chester  ds  Urquhait,  agents  for  Haigh  &  Ga, 
Lifozpool,  for  defendants. 


1873 
June  7 


>■{ 


THS  AEBiTBD  BBBAD  COMPIKT 

(ajppeUants)  v.  gbiqo  (re* 
spondent). 


Bread  — -  Sale  of  otherwise  than  by 
WeigU^Q  ir  7  WUl.  4  c.  87.  s.  4. 

The  appellant  was  convicted  undei^Q  ^  7 
Wm.  4.  c,  37.  s.  4,  for  selling  bread  from  a 
van  unthout  having  a  beam  or  scales.  The 
material  of  which  the  bread  was  made  was^^ 
in  aU  respects^  the  same  as  ordinary  breads 
except  that  carbonic  add  gas  was  forced 
into  iL  B  was  crusty  aU  rounds  and  vhu 
known  in  the  trade  as  French  or  fancy 
breads  but  in  no  way^  except  tJ^  manner  of 
baking  in  separate  loaves,  resembled  what 
was  called  li'ench  or  fancy  bread  at  the  time 
of  the  passing  of  the  Act : — ^Held,  that  the 
conviction  was  right,  as  the  proviso  ins.^ 
could  not  be  construed  to  apply  to  bread  cf 
such  a  description. 

The  Queen  v.  Wood  (38  Law  J.  Rep. 
(n.s.)  M.C.  144)  observed  upon. 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Eep.  (n.b.)  M.C.  117.] 
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BASAB  B0B80N  V.  TBI 
SHBOFSHIBa  USION  BAILWAT8 
urn  CAHAIi  OOMFANT. 


[m    THE  EXOHEQUBB    CHAMBER.] 

(Error  from  the  Ovart  of  Queen' t  Bench.) 

■  1878, 
Jane 
16, 

Joint  Stock  Company — Trustee  and  Ges- 
Udque  Trust — SJiare  Oertificatea — Holder 
6f—Ohligaiion  to  Begister, 

H.  and  P.^whoicere  directors  of  thedefend* 
ants*  railway  company^  were  the  registered 
holders  of  shares.  They  held  the  shares  as 
ktuiees  for  the  company.  After  the  death  of 
P^  H.  hecanie  the  rey&tered  holder  of  stock 
into  which  {he  shares  had  been  converted^ 
amd  which  he  held  as  trustee.  The  coupons 
or  certificates  for  the  stock  were  obtained  by 
JJ.,  and  he  deposited  them  in  a  bank  asase* 
eurify  for  an  advance  of  money.  The  money 
was  advanced  by  B.  at  the  request  of  JOT., 
who  assertedthat  he  wasthe  real  proprietor. 
E.  received  the  ceriificaies  from  ihe  iank. 
Nodeed  of  tramfer  was  executed  in  the  life 
Hme  of  B.f  but  after  his  death  his  widow^ 
ihe  prosecutrix^  required  E.  to  execute  a 
transfer^  which  he  did.  Neither  the  ba/nk 
norB.  had  given  any  notice  to  the  defendants 
thai  they  had  any  claim  on  the  stocky  and 
ihedefeindamUhadregulaflrlyreceioed  thedivi* 
dends.  As  soon  as  ^  defendants  discovered 
the  fraud  committed  byH,^  they  gave  notice 
to  &e  prosecutrix  that  H.  had  no  right  to 
mortgage  the  stocky  as  it  stood  in  his  name 
merely  as  trusteCf  and  they  refused  to 
enter  her  name  upon  the  register  as 
proprietor  of  the  stock: — Held,  that  H.^ 
as  a  trustee^  had  no  right  to  hold  the  cer* 
Oficaites;  thai  the  defendants  by  allowing 
him  to  hold  them  had  enabled  him  to  hold 
hmsdf  out  as  the  proprietor  of  the  stock  ; 
and  that  the  prosecutrm  was  entitled  to  a 
mandamus  commanding  the  defendants  to 
enter  her  name  as  proprietor  of  the  stock. 

This  was  an  application  for  a  man- 
daiDiu  by  Emma  Sarah  Bobson,  -as  the 
ezeontriz  of  Christoplier  Bobaon,  de» 
oeased,  agabst  the  defendants,  calling 
npon  them  to  register  a  transfer  of  certain 
consolidated  stock  in  the  defendants' 
company  firom  one  George  Holyoake  to 
theproBOcaMz* 

TiMO  Goort  of  Qaeen's  Bench  made 
absohite  the  mle  for  the  mandamus  and 

NjswSsiuks,  42.-Q3, 


ordered  the  writ  to  issue,  and  the  fsiots 
of  the  case  to  be  stated,  after  the  return, 
in  the  form  of  a  Special  Case.  Judgment 
was  given  for  the  defendants  in  the  Court 
below.  The  prosecutrix  sued  out  a  writ 
of  error, 

OASR 

1.  The  prosecutrix  is  the  widow  and 
sole  executrix  of  the  late  Christopher 
Bobson,  solicitor,  of  No.  27,  Sackville 
Street,  Middlesex.  The  defendants  are  a 
company,  subject  to  the  provisions  of  the 
Acts  of  Parhament  of  9  &  10  Yict.  cc. 
822,  323  and  G24. 

la.  In  the  year  1845,  the  company  of 
proprietors  of  the  Birmingham  and  Liver- 
pool  Junction  Canal  Navigation  was  in- 
corporated with  the  United  Company  of 
F^prietors  of  the  Ellesmere  and  Chester 
Canal  by  Act  8  Yict.  c.  2,  and  the  shares 
of  the  Birmingham  and  Liverpool  Com- 
i^ny  were  exchanged  into  shares  of  the 
Ellesmere  and  Chester  Canal  Company. 
In  the  year  1846,  the  Ellesmere  and 
Chester  Canal  Company  became  the  Shrop- 
shire Union  Bailways  and  Canal  Com- 
pany under  the  provisions  of  the  Acts  of 
Parliament  refeired  to  in  the  first  para- 
graph, and  the  shares  of  the  Ellesmere 
and  Chester  Canal  Company  were  ex- 
changed into  shares  of  the  Shropshire 
Union  Bailwavs  and  Canal  Company. 

2.  Under  tne  said  Acts  of  Parliament 
mentioned  in  paragraph  1,  and  the 
other  Acts  of  Parliament  relating  to  the 
Shropshire  Union  Bailways  and  Canal 
Companv,  and  the  Acts  incorporated 
{herewith,  the  said  company  rai^  cer- 
tain capital  by  the  creation  and  issue  of 
shares,  which  shares  were  fully  paid  up. 

8.  After  the  formation  of  the  said 
company,  and  in  or  about  the  year  1846, 
ninety-nine  shares  in  the  same,  of  the 
value  of  87Z<  10^4  each,  were  registered  in 
the  share  register  of  the  said  company 
(in  lieu  of  shares  which  had  been  origi- 
nally Birmingham  and  Liverpool  Canal 
shares)  in  the  names  of  the  late  Earl  Powis 
and  Qeorge  Holyoake  (who  then  were 
directors  of  the  said  Shropshire  Union 
Bailways  and  Canal  Company),  as  trustees 
for  the  company,  and  they  held  the  said 
ninety-nine  shures  as  trustees  for  the  said 
company  and  not  in  their  own  right 

4.  The  said  Earl  Powis  died  in  the  year 
2C 
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1847,  and  the  said  nineij-nine  Bhares 
sabseqnentlj  to  bis  death  remained  re- 
gistered in  the  names  of  the  said  Earl 
Powis  and  (^eor^e  Holjoake,  and  con* 
tinned  to  be  held  by  the  said  (George 
Holyoake,  in  tmst  for  the  said  Shropshire 
Union  Railways  and  Canal  Company  nntil 
the  year  1854,  when  the  said  shares  were 
converted  into  3,7122.  10^.  consolidated 
stock  of  the  said  last-mentioned  company 
nnder  the  name  or  title  of  the  '*  Shrop- 
shire Union  Bailways  and  Canal  Com- 
pany Consolidated  £to6k,  1854,"  which 
said  consolidated  stock  was  registered 
in  the  proper  books  of  the  said  company 
in  the  names  of  the  said  Earl  Powis  and 
George  Holyoake,  and  the  said  George 
Holyoake  continned  to  hold  the  same  as 
tmstee  for  the  said  last-mentioned  com- 
pany and  in  no  other  capacity  whatsoever. 

5.  In  the  year  1847,  an  Act  10  <fe  11 
Vict.  c.  121,  was  passed,  anthorising  a 
lease  of  the  nndertiJdng  of  the  Shropshire 
Union  Redlways  and  Canal  Company  to 
the  London  and  North- Western  Bailway 
Company,  and  providing  for  the  manage- 
ment from  and  after  the  passing  of  that 
Act  of  the;  undertaking  of  the  Slm)p6hire 
Union  Company  by  a  joint  committee 
consisting  of  eight  Shropshire  Union  and 
eight  London  and  North  Western  Di- 
rotors,  and  from  that  time  the  nnder^ 
taking  haa  been  managed  by  such  Com- 
mittee. 

5a.  The  said  G^rge  Holyoake  was  a 
director  of  the  Birmingham  and  Liverpool 
Canal  Company,  and  also  treasurer  of  that 
comTOkny  and  a  partner  in  the  firm  of 
Sir  F.  Goodrick,  Holyoake  &  Co.,  who 
were  the  bankers  of  that  company.  On 
the  incorporation  of  the  Birmingham  and 
Liverpool  Compuiy  with  theEUesmere  and 
Chester  Canal  Company,  he  became  a  di» 
rector  of  that  oom|Mmy,  and  his  firm  were 
its  bankers,  andin  like  manner  on  the  for<- 
mation  of  the  Shropshire  Union  Company 
he  became  a  director  of  that  oompaiiv  and 
continned  to  be  so  until  March,  1869,  and 
on  the  passing  of  the  above-mentu}]^ 
Act  of  10  &  11  Yict.  was  appointed  one 
of  the  Shropriiire  Union  members  of  the 
joint  Committee,  and  continued  to  be  so 
•until  the  last  mentioned  date.  Ho  was  a 
very  active  member  of  the  board,  and  his 
boaking  firm  were  the  bankers  oC.the 


Shropshire  Union  Company  and  (€.  the 
joint  committee  until  May,  1863. 

56.  The  finfd  settlement  of  a  lease  of 
the  Shropshire  Union  Company's  under- 
taking to  the  London  and  North- Western. 
Bailway  Company,  was  the  sul^ject  of 
much  discussion  and  negotiation,  and, 
amongst  other  disputed  points,  the  Lon« 
don  and  North- Western  Bailwav  Com* 
pany  laid  claim  to  the  said  sum  of  8,7121 
lOs.  stock,  as  being  part  of  the  property 
of  the  Shropshire  Union  Company  which, 
they  would  be  entitled  to  on  the  execution 
of  the  lease.  This  claim  was  strenuously 
resisted  by  the  directors  of  the  Shrop-i 
shire  Union  Company,  and  more  especially 
by  Mr.  Holyoake  as  one  of  such  durectors^ 
and  in  the  end  the  claim  of  the  London 
and  North- Western  Bailway  Company 
was  waived.  The  lease,  though  dated 
the  25th  of  March,  1857,  was  not  actually 
completed  until  1860,  and  its  proviaiona 
were  extended  and  explained  by  an  agree- 
ment also  dated  the  25th  of  March,  1857| 
and  executed  at  the. same  time  as  the 
lease.  The  7th  and  8th  sections  of  the 
last«mentioned  agreement  are  as  follows: 

''  7th.  Subjectto  the  right  of  the  Shrop- 
shire  Union  Bidlways  and  Canal  Company 
to  have  realised  therefrom  such  sum  and 
sums  as  may  be  necessary  to  enable  them 
to  satisfy  their  covenant  hereinbefore  con- 
tained, to  reduce  their  debenture  and 
land  debts  to  724,207Z.,  and  to  satiaf^^  the 
other  sums  in  such  covenant  mentioned 
as  to  be  paid  by  the  said  Shropshire 
Union  Bailways  and  Canal  Company,  all 
balances,  whewer  of  principal  or  interest, 
standing  to  the  oredit  of  the  Shropshire 
Union  Bailways  and  Canal  Company  at 
bankers,  and  ail  shares  and  calls  on  sharea» 
and  all  interest,  dividends  and  other 
moneys  due  or  hereafter  to  be  due  or  ror 
oei  ved  or  recovered  in  respect  of  oniseued 
or  forfeited  or  forfeitable  shares,  which 
fcrfeited  shares  are  to  be  forthwith  sold, 
the  same  b^ag  firstoffered  to.theLondah 
end  North-T^tem  Bailway  Company, 
at  the  price  of  45L  for  eve^  1002.  of 
consolidated  stodc  in  the  Shropshin 
Union  Bailways  and  Canal  Company,  aod 
all  unclaimed  dividends  and  all  otiier 
realised  or  unrealised  earnings,  property^ 
efifocts  and  credits  of  the  same  or  toe  like 
4)r  of  any  other  land  belonging  to  the 
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same  compaay,  or  held  or  possessed  by 
or  in  trust  for  them,  or  in  which  they  are 
or  maj  be  interested,  shall  be  deemed  to 
be  inmaded  in  the  said  lease,  and  shall 
W08  tharewith  to  the  said  London  and 
North* Western  Bail  way  Company,  bnt  be 
under  the  management  and  direction  of 
tiie  joint  committee  as  part  of  the  lease 
oapHal  acoonnt,  and  any  interest  or  other 
profit  which  mayaccme  or  be  made  in 
Kspect  of  any  balance  which  may  at 
any  time  be  standing  to  the  credit' of 
the  lease  capital  account,  shall  eyery 
faalf'-ysar  be  acconnted  for,  and  form 
put  of  the  current  profits  of  the  work- 
mg  of  iihe  undertalong  of  the  Shrop- 
8lm*e  Unionltaihf  ays  and  Canid  Company, 
provided  that  this  clause  shall  not  include 
or  ap^y  to  3,7002.  of  old  Birmingham 
and  Inyerpool  Canal  Stock  standing  in 
the  names  of  the  Earl  of  Po wis  and  George 
Holyoake,  Esq.,  as  trustees,  and  provided 
that  as  regards  ihe  past,  no  charge  shall 
be  made  apinst  the  London  and  North* 
Western  Kailway  Company  in  respect  of 
ihe  diyidends  as  unissued  or  forfeited 
ahaies. 

"8i^.  Proyidedalwaysthatallre^sters 
of  shareholders  of  the  Shropshire  Union 
Company,  and  other  books  connected 
therewith,  shall  belong  to  and  be  in  the 
enstody  of  the  Shropehire  Union  Com- 
pany, but  the  London  and  North-Western 
Company  shall  haye  the  riffht  to  inspect 
the  same,  and  all  deeds  and  other  docu* 
ments  of  the  Shropshire  Union  Company 
eball,  durinff  the  continuance  of  the  said 
lease,  be  hcdd  by  l^e  loint  conunittee  for 
the  xwe  and  benefit  of  both  the  companies, 
parties  hereto,  but  shall  remain  the  pro- 
perfy  of  die  Shropshire  Union  Company." 

This  agreement  was  confirmed  by  ''  the 
London  and  North-Westem  (Additional 
Powers)  Aot^  1861,"  24  A  26  Vict.  o. 

5e.  In  the  month  of  March,  1852,  tiie 
flhare  registers  and  transfer  books,  and 
other  books  connected  with  the  registra- 
tion of  shares  in  the  Said  Shropshire 
t^Doon  Bailways  andCanal  Company,  were^ 
with  the  authority  of  the  directors  of  the 
said  last  fiientioned  company,  remoyed 
.firmn  4iieir  offices  to  the  offices  of  the 
Lokkbn  and  North-Westem  Batlway 
C^npany  at  Basion   Square,  and   the 


business  relating  to  the  transfer  of  shares 
and  of  the  consolidation  of  the  same  into 
stock,  and  of  the  transfer  of  such  stock, 
and  the  issuing  of  share  certificates,  was 
conducted  entirely  under  the  control  and 
management  of  the  officers  at  the  Euston 
Station  of  the  said  London  and  North- 
Westem  Beilway  Company  until  after 
the  execution  of  the  said  agreement,  and 
in  £iBM3t  until  the  month  of  March,  1863, 
the  Shropshire  Union  Bailways  and  Canal 
Company  haying  been  compelled  to  take 
legal  proceedings  to  enforce  the  perform- 
ance, by  the  London  and  North-Westem 
Railway  Company,  of  the  8th  section  of 
the  said  agreement,  which  proceedings 
were  actiyely  supported  by  Mr.  Holyoako. 

bd.  In  May,  1859,  the  said  (Jeorge  Holy- 
cake  applied  at  the  offices  of  the  London 
and  North-Westem  Bailway  Company 
for  Stock  Coupons  representmg  the  said 
8,712Z.  10«.  consohdated  stoc^  and  the 
said  London  and  North  Western  Bailway 
Company  sent  the  coupons  representing 
the  said  stock  to  Mr.  Alfred  Wragge  (the 
then  acting  Secretary  of  the  Shropshire 
Union  Bailway  and  Canal  Company)  for 
Mr.  Holyoake.  Mr.  Holyoake  haying  re- 
ceiyed  the  coupons  from  Mr.  Wragge, 
trith  the  object  of  temporarily  increasing 
the  nominal  amount  of  the  qualification 
of  Mr.  Henry  Tootal,  who  was  at  that 
time  Depuhr-Chairman  of  the  Shropshire 
Union  Railways  and  Canal  Company,  on 
the  3rd  of  December,  1859,  transferred 
the  said  stock  to  the  said  Henry  Tootal,  to 
whom  stock  coupons  in  respect  thereof 
were  issued  fiiom  the  offices  of  the  London 
and  North-Westem  Railway  Company, 
such  stock  forming,  in  the  books  of  the 
Shropshire  Union  Railways  and  Canal 
Company,  one  account  with  other  stock 
then  held  by  the  said  Henry  Tootal. 
This  stock  was  re-transferred  by  the  said 
Henry  Tootal  into  the  joint  names  of  the 
said  George  Holyoake  and  Lyttleton 
Robert  Holyoake  on  the  4th  of  January, 
1861,  to  be  held  by  them  as  tmstees  for 
the  said  Shropshire  Union  Railways  and 
Canal  Company,  and  stock  coupons  in 
their  names  were  issued  by  the  London 
and  North  Western  Railway  Company. 

5^.  Under  ttie  lOdi  section  of  the  said 
agreement  of  the  25th  of  March,  1857, 
the  shareholders  in  the  Shropshire  Union 
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Company  are  entitled  at  any  time  to  ex- 
change their  stock  in  that  company  for 
stock  in  the  London  and  North-Western 
Railway  Company,  at  the  rate  of  lOOZ.  of 
Shropshire  Union  Stock  for  501,  of  Lon- 
don and  North  Western  Stock. 

In  March,  1861,  the  said  George  Holy- 
oake  (he  then  being  owner  and  proprietor 
of  other  stock,  amounting  to  1,185Z.  10*., 
standing  in  his  own  name  in  the  Shrop- 
shire Union  Company)  and  the  said  Lyt- 
tleton  Robert  Holy  oake,  without  the  actual 
knowledge  or  consent  of  the  said  Shrop- 
shire Union  Company,  the  transfer  books 
being  then  kept  at  Euston  Station,  con- 
verted 3,000Z.  of  the  said  trost  stock  into 
London  and  North  Western  Stock,  and 
disposed  of  the  same.  At  this  time  he 
was  still  a  director  and  banker  of  the 
Shropshire  Union  Company,  and  his 
banking  firm  always  held  in  hand  large 
sums  of  money  belonging  to  snch  com- 
pany. 

5/.  In  October,  1861,  some  of  the  then 
London  and  North  Western  members  of 
the  Shropshire  Union  Joint  Committee 
called  attention  to  the  &ct  that  3,0002.  of 
the  said  trust  stock  had  been  converted 
and  sold.  A  communication  was  subse- 
quently made  to  Mr.  Holyoake  by  the 
Chairman  of  the  Shropshire  Union  Com- 
pany, the  present  Earl  Powis  (son  of  the 
deceased  earl),  cidling  his  attention  to  the 
circumstance.  On  ike  26th  of  Februaryi 
1862,  Mr.  Holyoake  wrote  to  Lord  Powis 
that  this  particular  stock  had  been  con- 
verted in  consequence*  of  its  having  be- 
come mixed  up  with  his  own,  and  that  he- 
would  take  steps  to  replace  it.  He  also 
stated  afterwards  to  the  secretary  of  the 
Shropshire  Union  Company  that  he  found 
difficul^  in  buving  back  Shropshire 
Union  Stock  in  d^e  market,  a  large  pro- 
portion of  such  stock  having  been  con- 
verted into  London  and  North-Westem 
Stock, 

6g.  The  said  George  Holyoake  had  at 
this  time  standing  in  his  own  name 
Shropshire  Union  Stock  amounting  to 
1,1852.  lOa.,  and  in  the  joint  names  of 
himself  and  the  said  Lyttleton  Robert 
Holyoake  stock  amountiDg  to  062Z.  10«., 
of  which  7122.  10^.  was  part  of  the  said 
trust  stock.  In  order  to  make  up  the 
amount  of  the  trust  stock,  the  said  George 


Holyoake  and  the  said  Lyttleton  Robert* 
Holyoake  transferred  from  their  joint 
names  into  the  name  of  the  said  George> 
Holyoake  stock  amounting  to  9312.,  par- 
cel of  the  said  9622.  10^.,  and  the  said 
George  Holyoake  purchased  in  his  own 
name  other  stock,  which,  added  to  the 
said  1,1852.  lOs.  and  9312.,  made  up  the 
whole  of  the  said  3,7122. 10«.  stock,  whidi 
from  that  time  he  has  held  as  trustee  in 
trust  for  the  scid  Shropshire  Union  Baal-' 
ways  and  Canal  Company,  and  in  no 
other  capacity  whatsoever,  and  £rom 
thenceforth,  from  time  to  time,  all  the 
dividends  which  have  beoome  payable  on 
the  said  stock,  were  invested  in  the  names 
of  the  chairman  of  the  said  company  and 
other  directors  thereof  who  have  held  ih9 
same  as  trustees  of  the  said  company. 

bh.  When  the  said  George  Holyoake 
was  called  upon  to  re^dace  the  trust  stock, 
he  was  in  possession  of  coupons  for  the 
said  1,1852. 10«.  stock,  and  he  oontmued 
to  hold  the  same.  On  the  transfer  of  the 
9312.  into  his  own  name,  as  mentioxied  in 
the  last  paragraph,  coupons  were  issued 
to  him,  and  in  respect  of  the  1,5962,  stock 
purchased  by  him  to  make  up  the  3,7122. 
10a.  stock,  coupons  were  from  time  to 
time  issued  to  him,  the  whole  of  whieb 
stock  he  held  in  trust  for  the  said  Shrop- 
shire Union  Railways  and  Canal  Com- 
pany. 

6.  In  the  year  1865  the  said  George 
Holyoake  was  informed  by  the  seoretarf 
of  the  said  company,  in  reply  to  a  letter 
from  the  said  C^rge  Holyoake  to  himi 
that  there  was  not  an^  Shropshire  Union 
Stock  standing  in  his,  the  said  George 
Holyoake*s  own  name  solely,  except  de 
said  3,7122. 10a.  consolidated  stock  m^-^ 
tioned  in  the  preceding  paragraph  of  tiiis 
case. 

7.  Before  the  date  of  the  deposit  of 
stock  coupons  in  the  lOth  paragraph  men^ 
tioned,  the  said  George  Holydiake  being 
in  fact  trustee  for  the  said  o(Mnpany  of  the 
said  3,7122.  10«.  of  the  said  consolidated 
stock,  had  been  and  then  was  registoed 
B/B  the  holder  thereof  on  the  register  of 
the  stockholders  of  the  said  company,  and 
certain  stock  coupons  had  been  issued  to 
tiie  said  George  Holyoake.  It  is  cxaUm^ 
ary  to  issue  stock  coupons  to  the  f^^gis* 
tered  holders  of  all  oonsc^dated-  stocky 
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and  it  b  neyer  the  practice  to  set  out  or 
notioe  on  the  &toe  of  such  conpons  that 
the  registered  propri^rs  are  tniBtees. 

&  The  said  GoOTge  Holjoake,  notwith- 
gtandiTig  he  was  such  tmstee  for  the  said 
company,  and  without  the  knowledge 
and  in  firand  of  the  said  company,  l^ 
tween  Febraary,  1868,  and  April,  1866, 
deposited  the  said  coi^x>ns  for  the  said 
stodc  m>  held  by  him  in  trust  for  the  said 
company  with  the  Union  Bank  of  London 
as  seennty  for  a  loan  of  1,5002.  or  there- 
abonts,  made  by  the  said  bank  to  the  said 
(George  Holyoe3ce. 

9.  Upon  the  request  of  the  said  (Jeor^e 
Hohroake,  the  said  Christopher  Bobeon  paid 
to  the  said  bank  the  said  sum  of  1,5002., 
and  upon  the  payment  of  the  said  sum  of 
1,500^.  the  said  Christopher  Bobson 
teoeiyed  from  the  said  bank  the  coupons 
for  the  said  trust  stock.  The  said  sum  of 
1,6002.  so  paid  to  the  said  Imnk  forms 
part  of  the  said  sum  of  2,0002.  in  the 
agreement  and  memorandum  in  the  10th 
paragraph  mentioned,  adyanced  by  the 
said  Christopher  Bobson  to  the  said 
George  Holyoake,  and  the  said  coupons 
were  deliyered  to  the  said  Christopher 
Bobeon,  as  securely  for  the  said  sum  of 
2^0001. 

10.  On  the  5th  day  of  April,  1866,  the 
said  (George  Holyoake,  then  being  such 
trustee  for  the  said  company,  as  aforesaid, 
without  the  knowledge,  consent  or  priyity, 


and  in  firaud  of  the  said 


company, 


af. 


footed  to  deal  with  ihe  said  trust  stock 
by  executing  a  memorandum  in  the  words 
following— 

"  Memorandum,— That  I,  the  tmdeiv 
signed,  George  Holyoake,  of  Neachley 
]^U,  Neaditey,  in  the  counbr  of  Shrop- 
ahirci  Esquire,  am  possessed  of,  as  my 
own  property,  and  unincumbered,  the 
Mkrwmg  stock  in  the  Shropshire  Union 
BailwajTS  and  Canal  Company,  namely, 

[Then  followed  the  numbers  of  shares, 
whi<^  need  not  be  set  out  here.] 

"  And  whereas  1  haye  drawn  and  en- 
4ofBid  a  prednssoi^  note  for  the  sum  of 
2,0002.  bearing  eyen  date  herewith,  pay* 
M»  to  my  oraer  at  three  months  after 
the  d^  thereof,  andl  haye  deposited  the 
aboye  mentioned  shares  as  collateral 
aaenrity  fi>r  the  diie  payment  of  the  said 
aote^  1  hereby  undertake  and  promise 


on  re(][uest  to  execute  a  legal  mortgage  of 
the  said  shares,  and  such  mortgage  deed 
is  to  contain  a  power  of  sale,  and  all 
usual  and  customary  coyenants  in  such 
deed,  and  the  same  is  to  be  prepared  by 
the  solicitors  of  the  holder  of  the  said 
note  at  my  expense.  As  witness  my  hand 
this  5th  day  of  April,  1866. 

"  (Signed)  G.  Holyoake. 

"  Witness,  H.  Edgar  Tidy,  soUcitor,  27, 
Sackyille  Street,  PiccadiUy." 

11.  The  said  Christopher  Bobson  sub- 
sequently made  a  further  adyance  of  the 
sum  of  1,0002.  to  the  said  George  Holy- 
oake  upon  the  security  of  the  said  trust 
stock,  and  also  upon  some  shares  in  the 
Wheal  Phoenix  tuning  Company,  and  at 
ihe  time  of  the  said  adyance,  and  in  con- 
sideration of  adyances  preyiously  made, 
and  extension  of  the  time  for  payment  of 
the  same,  certain  memoranda  of  deposit 
relating  to  the  same  were  entered  into  by 
the  said  George  Holyoake,  notwithstand- 
ing he  was  such  irostee,  without  the 
knowledge^  priyity  or  consent,  and  in  fraud 
of  the  stud  company. 

12.  Afterwaras  the  said  Christopher 
Bobson  died.  No  deed  of  transfer  was 
executed  in  [his  lifetime.  The  said  sum 
of  2,0002.  which  had  been  adyanced  under 
the  agreement  of  the  5th  of  April,  1866, 
and  interest  thereupon,  remained  due  and 
unpaid ;  and  the  said  further  sum  in  the 
10th  paragraph  mentioned  also  remained 
due  and  unpaid,  and  the  said  coupons 
were  in  his  possession  up  to  and  at  the 
time  of  his  death.  The  prosecutrix, 
Emma  Sarah  Bobson,  as  the  executrix 
of  the  said  Christopher  Bobson,  was  en- 
titled to  the  said  moneys  and  interest,  and 
the  same  being  unpaid,  she  required  the 
said  George  Hdyoake  to  execute  a  deed 
of  transfer  of  the  sud  stock  pursuant  to 
the  terms  of  the  agreement  and  memo- 
randum of  the  5th  of  April,  1866,  in  the 
10th  paragraph  mentioned,  which  the 
said  George  Holyoake  accordingly  exe- 
cuted. It  is  duly  stamped,  and  is  in 
manner  and  terms  following — 

*%  George  Holyoake,  of  STeaehley,  near 
Shifnal,  in  the  counly  of  Salop,  gentle^ 
man,  in  consideration  o£  the  agreement 
to  execute  the  transfer  hereinafber  set  out, 
and  of  the  sum  of  2,0002.  paid  to  me  by 
Christoph^  Bobsoui  late  of  Sackyille 
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street,  Picoadillyy  in  the  oonniy  of 
Middlesex,  gentleman,  deceased,  during 
his  lifetime,  do  herehy  bargain,  sell,  as- 
sign and  transfer  to  Emma  Sarah  Bobson, 
of  No.  24,  Dorset  Square,  in  the  county 
of  Middlesex,  executrix  under  the  will  of 
the  said  Christopher  Bobson,  the  sum  of 
3,712?.  105.  oonsoHdated  stock,  1854,  of 
and  in  the  undertaking  called  the  Shrop- 
shire Union  Railways  and  Canal  Com- 
pany, and  all  accruing  and  accrued  divi- 
dends, profits  and  advantages  thereof.  To 
hold  unto  the  said  Emma  Sarah  Robson, 
her  executors,  administrators  and  assigns, 
subject  to  the  several  conditions  on  which 
I  held  the  same  immediately  before  the 
execution  hereof.  And  I»  the  said  Emma 
Sarah  Robson,  do  hereby  agree  to  accept 
and  take  the  said  stock  subject  to,  the  con« 
ditions  aforesaid.  As  witness  our  hands 
and  seals  this  5th  day  of  May,  1869. 
"  G.  Holyoake  (l.s.) 
"  B.  S.  Robson  (l.s.) 

"  Signed,  sealed  and  delivered  by  the 
above-named  G^rge  Holyoake  and  Emma 
Sarah  Robson,  in  thepresence  of— 
"  H.  Edgar  Tidy, 
«  27,  SackviUe  Street,  PiccadiUy." 

12a.  No  notice  or  intimation  of  any 
kind  was  given  to  the  said  Shropshire 
Union  Railways  and  Canal  Company  by 
the  Union  BiEuik  or  the  said  Christopher 
Robson  that  they  or  either  of  them  had 
any  claim  on  the  said  stock.  It  is  the 
frequent  but  not  invariable  practice  if 
money  is  advanced  upon  deposit  of  rail- 
way shares  or  stock,  and  a  transfer  not 
registered,  for  the  lender  to  give  notice  to 
the  secretary  of  the  company  of  his  lien. 
No  application  was  ever  made  on  behalf 
of  the  said  Union  Bank  or  Mr.  Robson 
for  the  dividends  payable  on  the  said 
stock,  but  the  said  dividends  were  regu- 
larlv  reodved  hy  the  said  company,  the 
said  George  Holyoake  each  half-year 
ooontersigning  the  dividend  warrants  and 
returning  them  to  &e  secretary  of  the 
said  company.  The  first  notice  that  the 
company  received  that  the  said  George^ 
Holyoake  had  been  dealing  with  this  re- 
placed stoek  was  on  the  13th  of  Februaiy, 
1869,  by  letter  from  his  attorney,  dated 
the  12th  of.  February,  1869,  to  the 
secretary  of  the  said  company,  and  up  to 
thai  time  (he  company  and  its  officers 


were  entirely  ignorant  that  the  stocb 
coupons  had  been  deposited  or  dealt  with 
in  any  way  by  the  said  George  Holyoake, 

13.  Be^re  the  said  deed  of  transf^  in 
the  12th  paragraph  mentioned  was  pre- 
pared or  executed,  viz.,  on  the  13th 
of  February,  1869,  the  said  Shropshire 
Union  Company  immediately  on  the  dis- 
covery of  the  fraud  committed  by  the 
said  George  Holyoake  in  so  assigning 
over,  gave  notice  in  writing  to  the  said 
Emma  Sarah  Robson  through  her  attor- 
ney, that  the  said  Gborge  Holvoake  had 
no  right  to  mortgage  the  saia  stook,  as 
the  said  stock  was  standing  in  his  name 
merely  as  a  tmste&  Previously  to  the 
date  of  the  above  notice  neither  the  said 
Emma  Sarah  Robson  nor  Christopher 
Robson  had  notice  or  knowledge  that  the 
stock  was  held  by  the  said  George  Holy* 
oake  upon  any  trust. 

14.  On  the  20th  of  May,  1869,  tiie  sftid 
deed  of  transfer  and  the  said  coupons 
were  delivered  by  the  said  Emma  Sarah 
Robson  to  the  secretary  of  the  said  com- 
pany, in  order  that  a  memorial  thereof 
should  be  entered  in  the  register  of 
transfers  of  the  said  company;  and  the 
said  Enmia  Sarah  Robson  requested  the 
secretaiT  to  enter  the  said  memorial  in 
the  said  register  of  transfers,  and  that 
such  entry  might  be  endorsed  on  the  said 
deed  of  transfer,  and  that  the  said  Bmma 
Sarah  Robson  might  be  registered  as  the 
proprietor  of  the  said  slock,  and  the  said 
Emma  Sarah  Robson  offered  to  pay  the 
proper  charges  relating  to  the  same,  but 
the  said  secretary  thereupon  refused  and 
still  refuses  to  comply  with  the  said  re* 
quest  as  aforesaid. 

The  questions  for  the  opinion  of  the 
Court  are,  whether  the  proeecutriz  m 
entitled— 

1st.  To  have  the  said  memorial  <^  Bueh 
deed  of  transfer  entered  in  the  books  of 
transfers  of  the  company. 

2nd.  To  have  such  entryendaraedonilie 
deed  of  transfer. 

8rd.  To  be  registered  as  the  proprietor 
of  the  said  stock. 

4th.  To  have  new  conpons  of  the  j9aid 
stock  issued  to  the  said  proseoatrizt 

If  the  Court  shall  be  of  opinioii  in  the- 
affirmative,  a  peremptorv  mandamus  U  to 
issue  accoidingly.    if  the  Court  diaH  W 
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of  <q»imon  in  the  negatiye,  than  jndgmeni 
10  to  be  fflit6(red  for  the  defendants. 

The  following  was  the  form  of  one  of 
the  ooapons  referred  to  in  the  case.  The 
others  were  similar  muiatis muta/ndia^ 

AFFEKDIX  A. 
iS  0«.  04.  Shropshird  Union  BaUways  and 

Canal  Company  Consolidated 
Stock,  1854.  1619. 

'Q.^mk^m  V/*  f  George  Holyoake,  of  1 

>sS^    N   Neachley,  Shiffinal.     1/2  0*.  Orf. 
«»         t    Shropehipo,  Esqaire.  J 

2atb  Norember,  1862. 
Profrietor  of  Coapnon  No.  1. 1 
Entered  Braimo.         / 

Alfred  Wra^ge,  Secrotaiy, 

Bhropslure  Union  Bail'vays  and 
C^nal  Company  Consols,  1854* 

NoTB. — ^This  stook  oonpon  mnst  be 
smrendered  before  any  deed  of  transfer, 
whether  for  the  whole  or  any  portion 
tJiereof^  can  be  registered  or  a  new  coupon 
issued  in  exchange. 

» 14, 16,  by— 

ih  and  Eyre 

own ;  and  by 

e  and  JolUffe 

bs. 

id  authorities 

lourse  of  the 

1,62.  Oolyer 
2),  Hunter  v. 
^hleaton  (4), 

le  The  Bahia 
Company  and 
^rorUino  Qold 
per  V.  Ear- 
idams    (11), 

(n  5  HX.  Cas.  905,  920 ;  s.  e.  26  Law  J.  Rop. 
(y.8.)  Ohane.  65. 

(2)  2  Drew.  78 ;  8.  c  23  Law  J.  Rep.  (n.8.) 
Cbaae.289. 

(3)  l4iwBep.ll£(i.292. 

(4)  Law  Rep.  8  Cb.  Ap.  155. 

(5)  1  Drew.  193. 

(6)  96  Law  J.  Rep.  (ir.s.)  Chane.  669 ;  b.  c  Law 
Rep.  4  ISq.  397. 

(7)  0  HAfo  449;  B,  e.  21  Law  J.  Rep.  (k.8.) 
Chanc.  69. 

*  (8)  9  B.  &  S.  844 ;  s.  c.  37  Law  J,  Rep.  (h.s.) 

(9)  39  Law  J.  Rep,  (K.ff.)  Exch,  93 ;  s.  C,  Iat 
Rep.  5  Ex.  Ul. 
'  aO)  2  Kay  6c  J.  86. 

[ll)  32  Boar.  213. 


BaHUe    v.    WKenom    (12),    Bodia  r. 
MUie  (13). 

Our,  adv.  vuU. 

The  judgment  of  the  Court  (14)  was 
delivered  on  June  20  by — 

Clsasbt,  B.— The  facts  being  stated  in 
the  form  of  a  case  it  is  unnecessary  to  re- 
state them.  All  that  is  required  is  to 
give  correctly  the  histoiy  of  the  shares 
which  are  the  subject  of  enquiir. 

Previous  to  the  passing  of  the  Shrop- 
shire TTnionBaalway  and  CanalActin  1846, 
the  Birmingham  and  Liverpool  Junction 
Canal  Company  had  been  incorporated 
with  the  ialesmere  and  Chester  Canal 
Company,  and  the  shares  of  the  former 
were  exchanged  into  shares  of  the  latter 
company.  By  the  Act  referred  to  the 
shar^  of  the  EUesmere  and  Chester  Canal 
Company  were  excbanged  into  shares  of 
the  defendants'  company. 

It  appears  by  paragraph  8  of  the  case 
that  after  the  formation  of  the  defi^ndants* 
company,  ninety-nine  shares  in  that  com- 
pany of  i7l,  lOs,  each,  were  registered  in 
the  names  of  Earl  Powis  and  O.  Holyoake 
(who  were  the  directors  of  the  company), 
and  that  they  held  them  only  as  trustees 
of  the  company.  We  have  no  distinct 
statement  as  to  now  this  came  to  be  done. 
All  that  is  stated  is  that  these  shares  were 
so  registered  in  lieu  of  shares  which  had 
been  originally  Birmingham  and  Liverpool 
Canal  shares. 

Surmises  may  be  made  as  to  the  manner 
in  which  this  state  of  things  arose.  But 
it  is  enough  to  say  that  there  is  no- 
thing in  the  case  to  warrant  the  inference 
that  there  was  anything  illegal,  as  was 
suggested,  or  improper  in  tixe  relation 
of  trustees  and  cestui  que  trusts  between 
Earl  Powis  and  G.  Holyoake  and  the 
company  so  as  to  prejudice  the  present 
position  of  the  defendants. 

Afterwards  Earl  Powis  died,  and  the 
shares  were  changed  into  stock,  and  it 
may  be  taken  that  O.  Holyoake  became 
the  registered  holder  of  3,712^.  10^.  stock, 
as  trustee  for  the  company,  he  then  being 
one  of  the  directors  of  the  company. 

(12)  35  Beav.  177. 
-  (13)  2  lUm.  &  M.  424. 

(14)  Kelly,  03.;  Martin,  K;  Biett,  J«i 
Clea8by,B.;  Grove,  J.;  and  D^nman,  J. 
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Thifl  was  in  184*7.  In  that  year  the 
Act  was  passed  authorising  the  leasing  of 
the  line  to  the  London  and  North  Western 
Bailway  Company,  and  the  Shropshire 
Union  Railway  was  to  be  managed  by  a 
joint  oommittee  of  eight  members  of  the 
Shropshire  Union  and  eight  members  of 
the  London  and  North  Western  Bailway 
Company. 

Mr.  Holyoake  became  and  continned  one 
of  the  committee  of  management.  This 
is  only  noticed  for  the  purpose  of  observing 
that  the  trostee,  not  being  a  stranger 
without  any  interest  or  authority,  was  a 
person  who  would  have  certain  influence 
and  authority  in  the  affairs  of  the  company 
so  as  to  have  greater  fitcilities  in  acquiring 
the  means  of  committing  a  fraud,  as  in 
fJEtct  he  afterwards  did  by  being  able  to 
obtain  certificates  for  the  purpose  which 
will  be  mentioned  hereafter.  Up  to  this 
time,  matters  proceeded  with  regularity. 
No  certificates  were  issued  to  Earl  Powis 
find  Holyoake,  or  to  Holyoake. 

We  think  that  a  person  in  the  position 
of  Mr.  Holyoake  had  no  right  or  title  to 
the  certificates. 

A  person  who  is  the  holder  of  shares  in 
such  a  company  may  demand  certificates 
of  shares  from  the  company  (by  section  11 
of  the  Companies  Clauses  Consolidation 
Act)  and  becomes  entitled  to  them  as  a 
matter  of  right,  and  they  are  conclusiTe 
evidence  of  his  title  against  the  company — 
Be  The  Bahia  and  San  Francisco  Bailway 
(8),  and  Hart  v.  The  Frontvno,  ^c,  Oowi- 
j>any  (9). 

A  holder  of  shares  may,  no  doubt,  com- 
pel  the  delivery  of  the  certificates,  and 
may,  therefore,  deal  with  and  use  them  so 
far  as  he  can,  not  of  course  as  passing  the 
property  (which  must  be  by  deed)  but 
m  a  manner  and  for  purposes  similar  to 
those  available  by  persons  who  lawfolly 
hold  title  deeds  to  ^al  property. 

But  though  ordinary  title  deeds  and 
certificates  of  shares  are  made  available 
for  advances,  there  is  a  great  difference 
between  the  two  cases.  The  deposit  of 
ordinary  title  deeds  involves  always  a 
consideration  of  the  title  of  the  person 
depositing,  and  that  title  has  to  be 
regularly  investigated  before  the  trans* 
aetion  is  completed. 

Bat  tiiat  is  not  the  case  with  the 


deposit  of  certificates,  with  an  engagement 
to  transfer,  because  the  certificates  them- 
selves  shew  conclusively  that  the  person 
depositing  is  the  owner  of  the  shares, 
since  the  shares  could  not  be  transferred' 
without  the  certificates  being  given  up. 
The  fact  of  depositing,  together  with  the 
agreement,  puts  out^of  question  the  idea 
of  a  trusteeship,  and  further  enquiry 
would  defeat  the  object  of  such  a  transao« 
action,  even  if  there  were  proper  persons  to 
make  the  enquiry  of,  which,  as  far  as  we 
can  see,  is  not  the  case. 

But  it  is  obvious  to  us  that  a  trustee  for 
the  coihmittee  had  no  right  to  demand 
from  the  company  such  certificates,  and 
we  can  see  no  proper  o^'ect  for  which 
they  could  be  required.  The  giving  such 
documents  is,  we  think,  an  improper 
act,  because  it  makes  the  trustee  appear 
to  be  one  thing  when  he  reaUy  is  anoUier, 
that  is,  appear  to  be  the  real  owner  when 
in  reality  he  is  not  so,  and  gives  him  in- 
dicia of  property  which  he  does  not  pos* 
sess,  and  which  are  therefore  in  enect 
fisklse.  And  it  is  plain  fr^m  the  statements 
in  this  case  that  for  twelve  years,  that  ia 
from  1847  to  1859,  no  certificates  were 
given  out,  and  then  only  for  a  particular 
purpose. 

It  is  impossible  to  recapitulate  all  the 
transactions  connected  with-  this  stock 
found  in  paragraph  5  D  to  9,  but  the 
transactions  may  be  correctly  summed  up, 
in  our  opinion,  by  saying  the  certificates 
were  in  1859  irregularly  and  improperly 
given  to  Holyoake  for  an  illicit  purpose, 
or  at  all  events  for  indirect  purposes  of 
their  own,  and  that  this  possession  of  the 
certificates,  giving  Holycmke  the  apparent 
character  of  real  proprietor,  enabled  him 
to  continue  a  system  of  irregolaritiea 
and  improper  dealing  with  the  shares, 
some  of  which  irregularities  were  known 
to  the  defendants  (as  for  instance  that 
3,0002.  Shropshire  Union  Stock  had  been 
without  any  authority  converted  into 
London  and  North  Western  Stock),  and 
that  eventually  he  regained  his  original 
position  of  registered  holder  of  the  8,7121. 
10«.  stock,  with  the  possession  of  the 
certificates  or  indicia  of  property  to  which 
he  was  not  entitled. 

The  certificates  being  once  delitered 
out  would  be  delivered  up  and  again  issued 
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oai  uponeaoh  iransfer,  bnt  all  is  traceable 
to  the  first  improper  act,  viz.,  the  giring 
out  the  oertifioates  in  1859,  so  as  to  enable 
a  transfer  to  be  made,  and  so  give  Mr. 
Tootal  an  apparent  title  to  a  snffioient 
nnmber  of  shares. 

This  being  so,  the  condnot  of  the  de- 
fendants, improper  as  we  think  in  any  case, 
bat  especially  impmdent  in  relation  to  a 
man  who  had  acted  like  Mr.  Holyoake, 
enabled  him  to  occupy  the  position  of  a 
holder  of  shares,  and  so  to  d«d  with  them 
in  flie  ordinary  way,  and  it  appears  to  ns  to 
fbUo^  (withont  entering  into  all  the  nice 
qoeations  of  eqnify  to  which  the  learned 
(xmnael  referred)  that  the  defendants  can- 
not be  snflered  now,  as  against  a  person 
who  (ena  fide  acted  npon  the  apparent 
title  whicn  the  defendants  ^ye  him, 
to  question  the  complete  legal  title  of  the 
proseoatrix,  byreason  of  any  eouiiy  arising 
m>m  the  ultimate  transfer  of  the  shares 
bemog  a  l^each  of  trust  known  to  her. 

We  think  that  the  defendants  are  under 
the  oircumstanoes  of  this  case  (as  between 
them  and  the  prosecutrix)  the  persons  who 
must  sufier  for  the  consequences  of  a 
breach  of  trust  of  Mr.  Holvoake,  which 
consequences  are  attributable  to  their 
giyinff  him  or  rather,  perhaps,  neffli^^tly 
aUowing  him  to  obtain,  he  bemg  a 
director,  indicia  of  property  which  he  did 
not  possess — Waldron  ▼.  Sloper  (5),  Eiee 
V.  Eiee  (2).  It  is  unnecessary  to  report 
at  lei^th  here  the  very  able  judgment  of 
Vice^OhanceDor  Kindersley  in  these  cases. 
But  the  passages  in  pa^e  200  to  the  end 
of  the  first  report,  and  from  page  80  to 
the  end  of  the  second  report^  fully  justify 
the  conclusion  at  which  we  have  arrived. 
They  d^  with  ihe  effect  to  be  ^yen  to 
the  contract  of  the  parties  in  deahng  with 
a  ease  of  this  description.  They  also 
deal  with  tiie  effect  to  be  given  to 
the  possflssioa  of  the  imdieia  of  title,  as 
to  iHKbh  the  ease  Layardy.  Mmkd  (6) 
m«|f  also  be  referred  to. 

It  tiie  defendants  had  properly  given 
the  certificates  (as  in  the  case  of  a  trustee 
for  a  thbd  person),  then  a  question  of 
equity  would  arise  between  the  transferee 
frooL  the  trustee,  and  the  eesiwi  qm  tnut^ 
and  until  the  transaction  was  complete  by 
transfer,  it  was  contended  upon  the  au- 
ihoritf  of  JftiaUsy.  M^Kmwm  (12)  that  the 
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equity  of  the  ceii/ui  ^  trust  would  pre- 
Tail  being  both  prior  in  tempore  and 
potior  in  jure^  the  equities  being  equal. 
But  in  that  case  the  deeds  depcmited  by 
the  trustee  were  documents  or  indieia  of 
property  which  were  properly  left  in  his 
possession  by  the  cestui  que  trust.  It  is 
clear  that  a  trustee  who  may  be  bound  to 
defend  the  possession  of  land  is  properly 
in  the  possession  of  deeds  which  shew  his 
title. 

But  there  is  only  an  apparent  similarity 
between  such  a  case  and  the  present,  and 
the  c(msequence  of  this  apparent  simi- 
larity is  that  we  had  a  considerable  ar» 
gum^it  and  reference  to  many  authoritieS| 
but  the  great  feature  of  the  nresent  case 
is  the  improper  handing  over  oy  thoMffM 
gue  trust  himself  of  the  indioia  di  pro* 
perty,  which  imported  that  as  against  Ihe 
company  (the  eesim  que  trust  in  thiscase) 
theholderhad  anindefeasible  title,  and  Mr. 
Bobson  having  acted  upon  them  as  such, 
the  defendants  cannot^  under  the  ciroum« 
stances  of  this  case,  separate  tiieSr  cha- 
racter of  company  from  that  of  cestui  que 
trusty  and  say  that  though  the  certificates 
are  conclusive  against  them  as  a  company, 
they  can  defeat  them  in  their  character 
of  cestui  que  trust 

We  have  not  omitted  to  consider  felly 
an  argument  which  was  much  pressed, 
and  properly  so,  namely,  that  this  is  not  a 
question  between  two  encumbrancers, 
which  has  generally  been  the  case  in  theau- 
thorities  referred  to,  but  a  question  where 
there  has  been  a  breach  of  a  direct  iTUQt 
by  the  person  depositing  the  deeds  and 
making  the  transfer.  The  answer  to  that 
argument  is  that  the  conduct  of  the 
eestui  que  trust  in  this  case  deprives  him 
of  the  benefit  of  that  distinction.  In 
Dcdds  v.  HiOs  (18)  the  deposit  was  of 
such  oertifioatea  as  we  are  now  dealing 
with,  and  both  deposit  and  transfer  were 
breaches  of  direct  trusts,  but  the  Court 
held  that  the  transferee  wan  entitled  to 
be  reffistered,  and  to  have  his  title  oom- 
pleted.  We  may  notioe  that  in  that  case 
the  certificates  had  been  originally  given 
out  in  the  names  of  two  persons,  that  is, 
in  the  name  of  the  person  depositing 
and  of  another,  no  do^bt  dead,  and  it- 
was  held  that  this  fect^  which  no  doubt 
makes  ft  tmsteeehip  probabloi  waa  not- 
2D 


Digitized  by 


Google 


202 


COURT  OF  QUEEN'S  BprCH: 


[N-S, 


enoa^h  to  fix  upon  enqnirj.  It  is  trae 
that  in  tliat  case  the  transferee  was  not 
aware  of  the  transfer  being  a  breach  of 
trust  till  after  the  transfer,  which  is  not 
the  case  here.  But  the  case  shews  that 
a  title  acquired  by  breaches  of  trust  may, 
after  the  breach  of  trust,  be  completed  so 
as  to  be  effectual  in  a  Court  of  Equity. 
And  then  we  have  in  this  case  the  conduct 
of  the  defendants  which  places  the  prose- 
cutrix in  as  favourable  a  position. 

The  contest  between  the  parties  may 
be  briefly  stated  thus :  The  plaintiff  pro- 
duces her  regular  deed  of  transfer  and 
.claims  to  be  registered.  The  defendants 
say — **  No,  we  have  an  equitable  interest 
as  ceitid  que  trusts^  which  takes  away 
your  right  to  be  registered."  The  prose- 
.cutrix  answers,  '^  I  have  also  an  equitable 
right  by  advanoe  of  money  and  deposit  of 
indioia  of  property  with  engagement  to 
transfer,  and  your  conduct  in  relation  to 
your  equitable  interest  disentitles  you  to 
set  up  your  equitable  interest  against 
mine ;  and  the  prosecutrix  might,  perhaps, 
say  in  addition,  my  position  is  better 
than  yours,  because  I  nave  also  got  the 
legal  estate.  We  have  not  considered 
piurticularly  the  effect  to  be  given  to  the 
possession  of  the  legal  interest  because  in 
this  judgment  it  has  been  thought  better 
not  to  rely  upon  that  fact,  by  reason  of 
that  interest  heiog  acquired  after  the  real 
position  of  Mr.  Holyoake  as  trustee  was 
Known.  But  if  that  fact  had  been  relied 
on,  it  would  have  been  necessary  to  con- 
sider how  &T  that  knowledge  was  decisive 
in  a  case  where  the  legal  estate  was  ac- 
quired under  a  contract  from  a  person 
who  had  had  the  full  benefit  of  that  con- 
tract, and  upon  whom  it  was  obligatory. 
Certainly  the  earlier  authorities  place  very 
little  restriction,  in  such  cases,  upon  the 
mode  in  which  the  legal  estate  is  acquired. 
We  think  the  prosecutrix's  answer  is 
made  good  by  the  Bacts  of  this  case. 

There  is  no  authority  fi>r  saying  that  the 
xnere  £act  of  advancing  mox^  to  a  banker 
upon  the  dqKMait  of  scrip  certifioates  with 
engagements  to  irans£ar,  though  made 
without  further  enquiry,  amounts  to  neg- 
ligaice  so  as  to  destroy  or  abridge  the 
equitable  title  which  is  acquired,  or  that 
tibe  omisdon  to  insist  upon  airansfer  for  a 
qpusi^eryible  tuae  of  itself  has  that  offeot, 


See  Yice-OhanceUor  Eindersley's  judg« 
ment  in  Bice  v.  Eice  (2). 

There  is  only  one  other  question  raised 
in  argument,  namely,  upon  the  finding, 
in  paragraph  12a,  in  the  OasCi  that 
no  notice  was  given  of  the  first  de- 
posit, and  -  it  is  said  that  the  con- 
sequence of  the  omission  to  give  notice 
was  that  a  further  advance  was  msde, 
and  also  that  the  defendants  were  pre- 
vented from  making  enquiiy  and  recti- 
fying their  position,  and  tnat  the  prosecu- 
te having  been  guilty  of  this  omission 
loses  the  advanta^  of  any  position  which 
she  would  have  owerwise  ueen  entitled  to. 

We  think  there  was  no  obligation  to 
give  such  a  notice.  The  case  nnds,  and 
no  doubt  correctly,  that  it  is  frequent  to 
give  such  a  notice.  But  this  is  accounted 
for  by  its  being  necessary  for  a  particular 
object,  viz.,  to  prevent  the  shs^  going 
to  assignees  in  the  case  o£  bankruptcy  as 
being  in  the  order  and  disposition  of  the 
banlmipt.  We  cannot  be  iniorant  of  the 
fact  thi^  those  loans  upon  deposit  are  re* 
sorted  to  (instead  of  transfers  and  mort- 
gages) to  prevent  the  credit  of  a  person 
bein^  injured  by  itp  being  known  that  he 
is  raising  money.  Secrecy  is  a  necessary 
part  of  such  an  arrangement;  when  a 
banker  borrows  money  upon  a  deposit  of 
documents  (except  so  far  as  regards  the 
operation  of  thebankruptcy  law),  theallow- 
ing  the  advance  and  deposit  to  be  oon* 
duded  cannot  affect  the  rights  of  the 
parties.  For  the  reasons  given  we  think 
that  in  the  present  case  the  legal  title  of 
the  prosecutrix  is  complete  to  have  her 
name  entered  on  the  register,  and  there  is 
no  equitable  interest  of  the  defendants 
themselves  which  can  be  set  up  against 
it. 

Therefore  the  judgment  of  the  Court  of 
Queen's  Bench  must  be  reversed  and  a 
peremptory  mandamus  awarded. 

Judgment  reversed. 


AUomeys-^AnUiony  Polbrook,  for  prosecoUon; 
John  Philpot,  agent  for  Potts  &  Roberts,  Chester, 
for  defendants. 
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[IN  THE  EXCHEQUEB  CHAMBER.] 
(Error  from  (he  Court  of  Queen* 8  Bench,) 

1873.       1       ETEBIKGHAM  V.  lYATT  AND 

June  14.  J  OTHBBS. 

Copyhold — Admitiance  of  Bemainder- 
man — Termor  for  Tear8 — Bight  to  compel 
Admittance  of  . 

The  uncle  of  C,  E.  J.,  hemg  tencmt  in 
fee  of  lands  in  the  manor  of  B,,  according 
to  the  custom  of  the  manor  devised  his  estate 
far  a  term  of  500  years  upon  certain  trusts, 
and,  subject  to  the  term,  to  0,  E,  L  in 
fee.  Upon  the  death  of  the  uncle,  the  lord 
admitted  C,  E.  L,  who  was  an  infant, 
and  received  a  fuU  fine  in  respect  of  the 
admittance.  The  lord  further  insisted  that 
theirustees,  the  termors  for  500  years,  should 
also  he  admitted,  and  should  pay  a  fine  in 
respett  of  that  term.  They  refused  to  do 
so,  whereupon,  after  proclamation.  Tie  seized 
guousque  and  brought  ejectment  to  try  his 
right  to  the  additional  fine : — ^Held,  affirm-' 
vng  the  judgment  of  the  Court  of  QaeefrCs 
Bench,  that  he  was  not  entitled  to  the  fine, 
-and  could  not  maintain  the  action. 

Error  upon  a  jadgment  of  the  Gonrfc 
of  Queen's  Benoh  in  favonr  of  the  de- 
fendants. 

This  was  an  action  of  ejectment  com- 
menced by  writ  issued  on  the  22nd  day 
of  JannaiT,  1871,  the  plaintiff  heing  the 
claimant  therein,  and  the  properfy  sought 
to  be  recovered  being  therein  described 
as  follows:  All  those  several  pieces  or 
parcels  of  land  formerly  in  the  tenure  or 
occtipation  of  Thomas  Ivatt,  but  now  of 
John  Hamilton  Coales  and  Frederick 
Biehmond  Coales  and  William  Bose. 

The  following  Case  was  stated  for  the 
opinion  of  the  Oourt  of  Queen's  Bench. 

1.  The  plaintiff  is  Lord  of  the  Manor 
of  Bampton  Lyles,  in  the  county  of  Gam- 
Inridge,  and  is  seised  in  fee  of  the  said 
manor,  and  he  has  been  so  since  the  8th 
dav  of  June,  1858. 

2  The  property  sought  to  be  recovered 
is  B  tnaie  witnin  and  parcel  of  the  said 
manor  and  customary  tenants  thereof 
held  of  the  said  manor  by  copy  of  Court 
B(^. 

8.  Thomas  Ivatt^  a  customary  tenant 
of  the  said  manor,  became  and  was  seised 


of  the  said  property  in  liis  demesne  as  of 
fee  at  the  will  of  the  lord,  according  to 
the  custom  of  the  said  manor,  and  on  the 
16th  day  of  August,  1869,  died  so  seised 
thereof,  and  his  death  was  duly  presented 
by  the  homage  at  a  general  Court  Baron 
and  Customary  Court  duly  holden  in  and 
for  the  said  manor. 

4.  Thomas  Ivatt  was  at  his  death  alsd 
seised  of  other  real  estate  both  freehold 
and  copyhold. 

5.  The  said  Thomas  Ivatt,  by  his  will 
and  testament  duly  made,  executed,  pnb- 
lished  and  attested,  dated  the  2l8t  of  De- 
cember,1867,  appointed  his  wife,ElizaIvatt 
(one  of  the  defendants),  the  Bev.  Alfred 
William  Ivatt  (since  deceased)  and  Wil- 
liam Pate  (another  of  the  defendants), exe- 
cutors and  trnstees  thereof ;  and  he  there- 
by, amongst  other  things — after  a  bequest 
of  certain  legacies,  and  of  annuities  to  the 
testator's  mfe,  and  to  the  Bev.  Adam 
Fitch  and  Harriet  his  wife,  if  she  should 
survive  him,  with  a  powejr  of  distress,  in 
case  of  non-payment  thereof,  on  his  real 
estate,  and  a  charge  on  his  real  estate  of 
2,0002.  after  the  death  of  the  sidd  an- 
nuitants— gave  and  devised  all  his  messu- 
ages, lands,  tenements  and  hereditaments 
and  real  estate  (except  estates  vested  in 
him  as  trustee  or  mortgagee)  unto  his 
said  wife  and  the  said  Alfred  William 
Ivatt,  since  deceased,  and  William  Pate, 
their  executors,  administrators  and  as- 
signs, for  the  term  of  500  years  to  be 
computed  firom  the  time  of  his  decease, 
without   impeachment   of  waste,    upon 
trust  that  the  said  trustees,  or  the  survi- 
vors or  survivor  of  them,  should,  after 
the  death   of  the  survivor  of  the  said 
Adam  Fitch  and  Harriet,  his  wife,  by 
sale  or  mortgage  of  the  said  heredita- 
ments, or  a  competent  part  thereof,  for  all 
or  any  part  of  the  said  term  of  500  years, 
buy  and  raise  the  said  2,000Z.,  and  the 
interest  thereof,   and  the  costs  and  ex- 
penses attending  the  same,  and  pay  the 
same  when  so  raised  to  the  persons  and 
at  the  times  therein  specified;  with  a 
power  of  investment  in  case  the  persons 
to  whom  the  same  were  payable  were 
under  age  at  the  death  of  the  survivor  of 
the  said  annuitants.    The  will  then  pro- 
ceeds  as  follows— "And  as  to  all  my 
messuages,  lands,  tenements,   heredita* 
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ments  and  real  estate  (except  estates  in- 
vested in  me  as  trustee  or  mortgagee), 
sabject  to  the  said  annuities  and  me  said 
sum  of  2,000^.  hereinbefore  respectively 
charged  thereon,  and  to  the  said  term 
of  500  years,  hereinbefore  beqneathed, 
and  the  trosts  thereof^  and  also  subject, 
in  aid  of  my  personal  estate,  to  the  pay- 
ment of  my  debts  and  funeral  and 
testamentary  expenses,  and  all  the  pe- 
cuniary legacies  hereinbefore  bequeathed, 
or  which  I  may  bequeath  by  auy  codicil 
to  this  my  will,  and  also,  as  to  the  re- 
sidue of  my  personal  estate,  I  give,  devise 
and  bequeath  the  same  unto  my  nephew, 
Charles  Edward  Ivatt,  another  son  of  the 
said  Alfred  William  Ivatt,  his  heirs,  exe- 
cutors, administrators  and  assigns,  abso- 
lutely, and  in  case  the  said  Charles  Ed- 
ward Ivatt  shall  be  under  the  age  of 
twenty-one  ^ears  at  my  decease  I  direct 
that  my  said  trustees  or  trustee  shall 
dispose  of,  convert  and  get  in  my  said 
residuary  personal  estate,  and  invest  the 
dear  proceeds  arising  therefrom,  after 
payment  of  all  incidental  expenses,  in 
manner  hereinbefore  mentioned,  with 
such  power  of  varying  investments  as 
aforesaid,  and  shall  hold  the  stocks,  frmds, 
shares  or  securities  in  which  such  clear 
proceeds  shall  be  so  invested  in  trust 
for  Imn,  the  said  Charles  Edward  Ivatt, 
his  executors,  administrators  and  assigns ; 
and  in  case  the  said  Charles  Edward  Lratt 
shall  be  under  the  age  of  twenty-one 
years  at  my  decease,  I  also  empower  my 
said  trustees  or  trustee,  if  they,  she  or 
he  shall  think  proper  and  deem  it  expe- 
dient so  to  do,  to  continuer  and  carry  on 
the  business  of  my  frkrm  as  now  carried 
on  by  me  until  the  said  Charles  Edward 
Ivatt  shall  attain  the  age  of  tweniy-one 
yean,  or  for  any  shorter  period,  and  for. 
tiiat  purpose  to  employ  and  hire  such 
baili£by  servants,  workmen  and  others, 
and  to  allow  such  sums  of  money  for 
their  salaries,  wages  or  hire,  and  to  buy 
and  sell  stock,  and  to  do  all  other  acts 
and  things  in  or  connected  with  the  busi- 
ness of  a  fEurmer  as  thev,  she  or  he  shall 
think  proper  without  being  responsible 
for  any  loss  to  arise  thereby,  and  also  to 
let  on  lease  the  said  messuages,  lands, 
tenements,  hereditaments  and  real  estate 
'  or  any  of  them  or  any  part  thereof  from 


year  to  year  or  for  any  term  of  years  not 
exceeding  six  years,  to  take  effect  in 
possession,  at  me  best  rent  that  can  be 
reasonably  obtained,  and  without  taking 
anything  in  the  nature  of  a  fine  or  pre- 
mium, and  in  the  event  of  my  said  fish- 
ing business  being  carried  on  by  my  said 
trustees  or  trustee  as  aforesaid,  or  of  any 
such  letting  or  lease  as  aforesaid,  I  direct 
that  the  clear  profits  (if  any)  arising 
from  such  business,  and  the  rents  payable 
under  such  letting  or  lease  as  aforesaid, 
shall  be  applicable  in  the  same  manner  as 
the  annual  income  arising  from  the  in- 
vestments of  my  said  residuary  personal 
estate."  The  will  further  contains  a 
declaration,  ''That  if  the  said  Charles 
Edward  Ivatt  should  be  under  the  sm  of 
twenty-one  years  at  the  decease  of  the 
testator,  or  any  issue  of  the  said  Adam 
Fitch  and  Ha^et^  his  wife,  presump- 
tively entitled  to  the  said  2,0002.,  should 
be  under  that  age  on  the  death  of  the 
survivor  of  the  said  Adam  Fitch  and 
Harriet^  his  wife,  the  trustees  or  trustee 
should  apply  the  whole  or  part  of  the 
annual  income  of  the  testator's  residuary 
personal  estate,  or  the  investments  thereof , 
or  of  the  said  2,000{.  towards  the  main- 
tenance and  education  of  the  said  Charles 
Edward  Ivatt  or  such  issue  as  aforesaid, 
and  shall  accumulate  the  remainder  for 
the  benefit  of  the  cethU  que  trwU  under 
thewilL" 

6.  The  will  has  been  duly  enrolled  on 
the  rolls  of  the  manor,  and  a  copy  there- 
of is  to  be  referred  to  as  part  of  this 
case. 

7.  The  said  will  was  duly  proved  by 
the  said  Eliza  Ivatt  and  William  Pbte, 
his  sole  surviving  executors  and  trustees, 
on  the  11th  day  of  October,  1869. 

8.  The  property  sought  to  be  re- 
covered forms  part  of  the  property  grren 
and  devised  by  the  will  to  the  said 
trustees. 

9.  The  said  Elisa  Ivatt  and  Willkm 
Pate  have  let  the  whole  of  the  property 
sought  to  be  recovered,  and  received  the 
rents  thereof,  and  the  other  defendants 
are  respectively  their  tenants. 

10.  Three  proclamations  have  been 
duly  made  at  three  consecutive  Courts, 
duly  holden  in  and  fbr  the  said  mimor 
for  the  heir  or  heirs,  devisee  or  devisees, 
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or  oUier  person  or  persons  having  any 
estate,  rignt^  title  or  interest  in  or  to  the 
property  in  question,  of  which  the  said 
Thomas  Ivatt  died  so  seised  as  aforesaid, 
to  come  into  Court  and  be  admitted  ten* 
ant  or  tenants  thereto. 

11.   The   said  Charles  Edward  Ivatt 
was,  on  the  24th  day  of  November,  1869, 
being  then  an  in&nt,  admitted  tenant  to 
the  said  property  devised  to  him  by  the 
said  will,  to  hold  to  him,  his  heirs  and 
assigns  for  ever,  according  to  the  purport 
and  eSdct  of  ^e  said  will  of  the  loid  of 
the  said  manor  by  the  rod  at  the  will  of 
the  lord,  according  to  the  custom  of  the 
ndd    manor,    at  certain    annual  rents, 
relief  fealty,  suit  of  Court  and  other 
customs,  dues,  suits  and  services  thereto- 
fore due  and. of  right  accustomed,  and, 
saving  the  rights  of  the  lord  and  of  all 
other  x>er8ons,  the  said  Charles  Edward 
Ivatt  was,  by  his  attomev,  admitted  ten- 
ant thereof,  and  he  paid  to  the  lord  his 
fine  and  relief  as  valued  by  Mr.  John 
Bobert  Mann,  who  let  the  said  property 
on  behalf  of  the  said  trustees,  amounting 
to  the  sum  of  8822.  109.  6d.,  with  fees 
amounting  to  781.  28,  lid. ;  but  his  fealty 
was  respited  because,  Sdo.,  and  because 
the  said  Charles  Edward  Ivatt  was  an 
infimt  under  the  age  of  twenty-one  years, 
therefore  the  custody  as  well  of  his  per- 
son as  of  the  premises  aforesaid,  with  the 
appurtenances,  was,  on  the  nomination 
and  at  the  request  of  the  said  Eliza  Ivatt 
and  William  Pate,  committed  to  them 
until,  &o.      The  said  Charles  Edward 
Ivatt  is  still  an  iufSeuit,  being  now  of  the 
age  of  nineteen  years  or  thereabouts.    He 
was  so  admitted  after  a  correspondence 
between  his  attorneys,  Messrs.  Francis, 
Webster  &  Biches,  and  Mr.  Bemnant, 
tiie  chief  steward  of  the  said  Manor  of 
Hampton  Lylecs  and  one  of  the  plaintiff's 
attorneys,  consisting  of  a  series  of  letters. 
In  the  oonmiencement  of  the  said  corres- 
pondence the  said  Mr.  Bemnant  insisted 
that  tiie  three  termors  should  be   ad- 
mitted, he  having  taken  counsel's  opinion 
to  that  i^ect,  and  afterwards,  in  conse- 

Sence  of  its  being  insisted  tiiat  the  said 
tarlea  Edward  Ivatt  should  be  admitted, 
the  sud  Mr.  Bemnant  wrote  a  letter 
to  the  said  Messrs.  Francis,  Webster 
&  Bidiesy  dated  the  28th  of  Ootoberi 


1869,  in  which  he  said— ''The  lord  will 
admit  Mr.  Charles  Edward  Ivatt  by  his 
ffuardian.  B^  book-post  I  send  you  the 
oraft  admission  for  approval;"  and  in 
another  of  which,  from  the  said  Mr. 
Bemnant  to  the  said  Messrs.  Francis, 
Webster  &  Biches,  dated  the  15th  day  of 
November,  1869,  Mr.  Bemnant  stated  as 
follows — **  I  shall  be  glad  to  receive  back 
this  draft  admission  approved  by  you. 
You  must  cleariy  understand  that  in  ad- 
mitting the  reversioner  as  required  by 
vou,  ^e  lord  does  not  mean  to  waive 
his  right  to  require  the  termors  to  take 
admission,  so  that  he  may  have  a  tenant 
on  the  roll  who  can  perform  suit  and 
service  and  pay  the  quit  rents,  Ac" 

12.  The  annuitants  under  the  said  will, 
the  Bev.  Adam  Fitch  and  Harriet,  his 
wife,  are  both  still  living. 

13.  The  defendants,  Eliza  Ivatt  and 
William  Pate,  have  not  nor  has  either  of 
them  answered  to  the  said  proclamations 
or  either  of  them,  and  have  not  nor  has 
either  of  them  claimed  or  applied  to  be 
or  been  admitted  tenants  or  tenant  to  the 
said  property  or  anv  part  of  it,  and  have 
refused  to  be  so  aomitted,  and  no  otiier 
person  or  persons  has  or  have  answered 
to  the  said  proclamations  or  any  or  either 
of  them,  or  claimed  or  applied  to  be  or 
been  admitted  a  tenant  or  tenants  to  the 
said  property  or  any  part  thereof  for  the 
whole  or  any  part  of  the  said  term  of 
500  years. 

14a.  For  such  de£ftult  the  plaintiff,  sub- 
sequently to  the  admission  of  the  said 
Charles  Edward  Ivatt,  and  before  the 
issuing  of  the  writ  of  ejectment^  according 
to  the  custom  of  the  said  manor,  in  due 
form  of  law  seised  into  his  hands  and 
for  his  use  the  said  property,  until  the 
said  Eliza  Ivatt  and  William  Pate  or 
some  person  or  persons  shall  i^pear  and 
make  good  his  or  her  claim  to  be  ad« 
mitted  tenants  or  tenant  of  the  same 
in  respect  of  the  said  term  of  500 
years. 

15.  It  is  to  be  taken,  for  all  the  pur- 
poses of  this  case,  that  all  things  have 
been  duly  done,  and  have  happened  and 
exist,  to  entitle  the  plaintiff  to  make 
such  seizure,  and  to  Imng  and  maintain 
this  action,  if  he  is  entitled  to  have 
tenants  or  a  tenant  admitted  to  the  said 
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property  in  respect  of  the  said  term  of 
500  years,  notwithstanding  the  admission 
of  the  said  Charles  Edward  lyatt  as  afore- 
said. 

16.  The  said  Eliza  Ivatt  and  William 
Pate  are  under  no  disabilities,  and  cannot 
now  disclaim  their  estate  or  trusts  under 
the  said  will. 

The  question  for  the  opinion  of  the  Court 
is,  whether  the  plaintiff  was  or  was  not 
entitled  to  make  the  said  seizure  quousque 
after  the  admission  of  the  said  Charles 
Edward  Ivatt,  under  the  circumstances 
hereinbefore  mentioned,  on  the  ground  of 
no  person  or  persons  having  been  ad- 
mitted tenants  or  tenant  of  the  said  pro- 
perty in  respect  of  the  said  term  of  500 
years. 

The  case  when  in  the  Court  below  is 
reported  in  41  Law  J.  Rep.  (n.s.)  Q.B. 
263.  Judgment  was  given  for  the  de- 
fendants, and  error  was  assigned  by  the 
plaintiff. 

Joshua  Williams  (J.  0,  Oriffits  with 
him),  for  the  plaintiff,  contended  that  he, 
as  the  lord  of  the  manor,  was  entitled  to 
require  the  termors  or  persons  entitled  to 
the  premises  for  such  term  to  take  ad- 
mission. That  the  admission  of  the  infant 
as  the  remainderman  is  not  the  admission 
of  the  particular  tenant  for  the  term  of 
500  years.  That  the  plaintiff  as  such 
lord  of  the  manor  is  legally  entitled  to 
have  a  tenant  or  tenants  admitted  in  re- 
spect of  the  term  of  500  years,  as  well  as 
the  tenant  already  admitted  in  respect  of 
the  remainder  dependant  upon  such  term. 
That  the  admission  of  Charles  Edward 
Ivatt 'was  null  and  void  to  all  intente  and 
purposes,  or  if  not  so,  was  only  an  ad- 
mission in  futuro  after  the  expiration  or 
determination  of  the  term,  and  the  plain- 
tiff)  as  such  lord  of  the  manor,  was 
entitled  to  a  tenant  m  prceserUi.  That  the 
admission  of  Charles  Edward  Ivatt  does 
not  operate  as  an  estoppel  to  prevent  the 
plaintiff  from  asserting  that  the  possession 
.wasva;oatLt.  In  the  course  of  the  argument 
he  referred  to  thefollowing  authorities  and 
cases — Doe  dem.  Whi4bread  v.  Jenney  (1) ; 
LitUeton^s  Tenwres ;  Tenant  by  Copie  ;  and 
Lord  OoJce'a  Oomplde  Copyholder^  Black' 

(1)  5  Baal  528. 


himie  V.  Oravea  (2),  The  Earl  of  Bath  v. 
Ahney  (3)  ;  11  Geo.  4.  &  1  Will.  4o.  65.  ss. 
3.  6.  The  forms  of  surrender  and  admis- 
sion in  Seriven  on  OopyholdSy  and  in  Watkvns 
on  Copyholds —  Tipping  v.  Buiming  (4), 
referred  to  by  Lord  Ellenborough,  C.J.,  in 
Doe  dem,  WhObread  v.  Jenney  (1),  BrmtnCs 
Case  (5),  The  Quern  v.  The  Lady  of  ihe 
Manor  ofDuUingham  (6). 

Field  (W.  B.  Cole  with  him),  for  the 
defendant,  was  not  heard. 

Kelly,  C.B. — ^In  this  case  the  lord  of  a 
copyhold  manor  has  brought  ejectment 
to  recover  the  possession  of  copyhold  pro- 
perty parcel  of  the  manor  under  the 
clause  of  a  right  to  seize  q^umsque.  The 
circumstances  of  the  case  on  which  the 
claim  is  founded  appear  to  be  these :  that 
Thomas  Ivat,  seised  in  fee  simple,  devised 
the  property  in  the  first  instuice  to  cer- 
tain persons  as  trustees  for  a  term  of 
500  years  in  trust  to  pay  certain  legacies, 
and  also  to  pay  one  or  more  annuities  for 
the  life  or  lives  of  certain  persons  named, 
and  also  to  satisfy  a  charge  of  2,0002. ;  but^ 
subject  to  these  various  charges,  the  pro- 
perty in  question  was  devised  to  the 
tenant  in  fee.  It  appears  that  on  the 
death  of  the  testator,  Charles  Edward 
Ivatt,  who  was  an  in&jit  under  age,  came 
by  his  guardians,  who  turn  out  to  be  the 
same  individuals  as  are  now  the  surviving 
trustees  under  the  will  to  which  I  have 
referred,  before  the  lord,  and  claimed  to 
be  admitted  as  tenant  in  fee  simple  of  this 
property.  Upon  that  claim,  the  plaintiff, 
the  lord  of  the  manor,  by  his  steward,  imd 
according  to  the  custom  of  the  manor, 
admitted  the  in&nt  as  tenant  to  the  pro- 
perty in  question.  Though  it  may  be 
necessary  to  deal  with  other  considerations 
in  the  case,  really  the  question  in  the  case 
is  whether  the  admittence  of  the  infiemt 
as  stated  upon  the  case  was  an  admittance 
of  him  to  this  property  in  fee  sim^de  in 
possession.  It  is  contended  on  the  part 
of  the  plaintiff  that  it  is  not  an  admittance 

(2)  1  Mod.  120;  0.  e.  2  Lev.  107;  nam,  Btti- 
more  v.  Graves,  1  Vent.  261. 

(3)  1  Burr.  206. 

(4)  Moor  465. 

(5)  4  Co.  Bep.  22  6. 

(6)  8  Ad.  &  £.  858. 
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jto  a  fee  simple  in  possession,  but  merely 
an  admittance  to  an  estate  expectant 
on  the  tenmnation  of  the  term  of  500 
years.  In  the  first  place,  we  must  de- 
termine the  question  what  is  the  legal 
effect  of  the  admittance,  because  if  it  be 
an  admittance  of  the  in£Euit  not  to  a 
reversion  in  the  premises  in  question  ex- 
pectant on  the  termination  of  the  term, 
out  an  admittance  of  him  as  tenant  in 
fee  simple  in  possession  of  this  property, 
it  would  be  dear  law  that  the  lord  having 
a  tenant  on  whom  the  obligation  is  im- 
posed of  paving  rents  and  performing  the 
services,  whatever  they  may  be,  according 
to  the  custom  of  the  manor,  that  he  could 
not  seize  the  property  in  derogation  of 
his  own  erant  and  admittance  in  order  to 
entitle  lum  to  some  fine  which  he  would 
daim  from  other  persons  on  the  ground 
that  they  ought  to  be  admitted  to  some 
estate  in  possession,  and  that  consequently 
he  is  ^Qitatled  to  call  on  them  by  procla- 
mation to  come  in  and  be  admitted,  and 
to  seize  qwmsq^  on  their  failing  to  come 
in,  and  to  recover  and  to  hold  possession 
of  the  property  until  they  shall  come  in. 
Now  the  terms  of  the  admission  are 
these.  After  stating  that  the  homage 
presented  that  Thomas  Ivatt  died  seised 
of  the  lands,  4x).,  it  goes  on  to  state 
"  because  no  person  came  to  be  admitted 
tenants  thereto,"  proclamation  is  duly 
made,  and  that  the  infant  came  by  his  at- 
torney before  the  steward.  It  then  states 
the  will  of  the  said  Thomas  Ivatt.  The  ad- 
missionthenproceeds,  ''and  thereupon  the 
ssad  Charles  Edward  prayed  of  the  lord 
of  the  manor  to  be  admitted  tenant  to 
the  hereditaments  and  premises  devised 
to  him  by  the  wiU."  The  parcels  are 
all  described  in  the  admission.  Now 
it  is  insisted  on  the  part  of  the  plain- 
tiff ibat  this  is  an  admission  c^  the 
infant  to  the  estate  and  to  the  estate 
only,  which  on  the  face  of  the  will  he 
takes  under  the  will,  and  of  no  more,  and 
that  therefore  would  be  an  admission 
to  him  of  the  reversion  expectant  on  the 
determination  of  the  500  years.  It  may 
be,  and  I  shall  not  enter  on  the  question 
whether  it  is  so  or  not  in  point  of  law,  if 
the  admission  stopped  there,  or  there  were 
merely  formal  words,  and  which  would 
not  have  varied  the  effect  of  the  passage 


which  i  have  just  read,  that  it  might  be 
so  taken.  I  do  not  say  such  would  be  the 
construction  of  it,  and  I  think  it  more 
thim  doubtful  whether  it  would  not  have 
been  an  admission  to  the  fee  simple  in  pos- 
session, subject  to  the  right  of  anylK)dy 
else  to  come  and  contest  the  possession. 
When  we  look  at  the  rest  of  this  docu- 
ment it  seems  to  me  that  no  question 
can  arise  on  its  true  construction,  for  it 
proceeds  to  say — "  Saving  the  rights  of 
the  lord  and  of  all  other  persons,  the  said 
Charles  Edward  Ivatt  was  by  his  attomqr 
admitted  tenant  thereof  in  manner  afore- 
said, and  he  paid  to  the  lord  his  fine  and 
reHef  as  valued  by  Mr.  John  Robert  Mann, 
who  let  the  said  property  on  behalf  of  the 
trustees,  amounting  to  the  sum  of  8821. 
I0«.  6(2.,  but  his  fealiy  was  respited  be- 
cause" and  so  forth.  "And  because  the 
said  Charles  Edward  Ivatt  was  an  infiEmt 
under  the  age  of  twenty-one  years,  there- 
fore the  custody,  as  well  of  ms  person  aa 
of  the  premises  aforesaid  with  tne  appur- 
tenances, was,  on  the  nomination  and 
request  of  the  said  Eliza  Ivatt  and  William 
Pate,  committed  to  them."  What  is  the 
plain  and  obvious  meaning  of  those 
words  ?  That  the  custody  of  tiie  said  pre- 
mises with  the  appurtenances  that  is 
the  custody  of  the  lands,  tenements  and 
hereditaments  in  question,  with  the  appur- 
tenances, is  thereby  vested  in  and  trans- 
ferred— committed  is  the  word — ^to  the 
guardians  of  the  infimt.  K  that  does  not 
place  this  land  in  actual  possession  of 
these  guardians,  I  know  not  the  meaning 
which  any  such  word  can  bear  in  the 
Englishlanguage.  I  think  that  if  the  devisee 
in  fee  simple  Imd  not  been  an  infimt,  the 
words  would  have  been,  or  at  least  might 
have  been,  if  any  such  clause  had  been  in- 
troduced at  all,  that  the  custody  and  posses- 
sion of  the  land  and  tenements  in  question 
are  hereby  committed  and  deliverod  over 
to  the  tenant  thus  admitted,  but  it  is  use- 
less and  at  least  unnecessary  to  enter  into 
what  would  be  the  effect  of  anything 
different  from  what  we  find  here.  We 
find  express  terms  that  the  infant  having 
claimed  to  be  admitted  in  fee  simple,  that 
he  was  admitted  to  these  premises  accord- 
ing to  the  terms  of  the  will  whereby  the 
property  in  fee  simple  is  devised  to  him  \ 
and   with  regard  to  the  intermediate 
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estate,  the  particular  estate,  the  words  are, 
"  The  custody  as  well  of  his  person  as  of 
his  property  aforesaid  was,  on  the  nomi- 
nation and  request  of  the  said  Eliza  Ivatt 
and  William  Pate,  committed  to  them  as 
guardians  of  the  infant.'*  I  think  the 
necessary  effect  of  that  is  this :  it  is  an 
admittance  in  fee  simple  in  possession ;  and 
the  actual  possession  of  the  property  in 
question  is  hy  this  instrument  in  effect 
and  in  contemplation  of  law  dehvered 
over,  as  I  imagine  it  has  been,  whether  it 
is  so  or  not  is  not  material,  to  these  two 
persons  as  guardians  of  the  infant.  That 
being  so,  then  this  question  arises,  not 
wheuier  the  lord  was  bound  under  the 
oircamstanoes  of  this  ease,  and  with  the 
will  in  question  before  him,  to  admit  the 
in£Euit  as  tenant  in  fee  simple  in  pos- 
session, but  whether,  having  admitted  the 
in&nt  under  an  instrument,  and  in  terms 
which  operate  as  an  admission  to  the  fee 
simple  of  the  estate  in  actual  present 
possession — ^whether  he  can  now,  in  dero- 
gation of  that  admission,  at  all  events  of 
'  an  admission  which  he  has  given,  and 
in  derogation  of  the  clear  and  express 
terms  of  that  admission,  proceed  by 
ejectment  to  turn  this  in&^t  out  of 
possession,  and  to  hold  the  land  until  some 
other  person  within  the  term  of  500  years 
shall  come  in.  K  it  be  so,  it  impUes  in 
the  fir^  place  an  obligation  on  the  part 
of  the  devisees  of  the  term  to  come  in 
and  be  admitted  and  pay  their  fine,  and 
also  implies  a  right  and  power  of  the  lord 
of  a  manor,  who  has  admitted  an  indivi- 
dual who  is  entitled  to  an  estate  subject 
to  a  prior  charge  on  it,  and  who  has  ad- 
mitted him  to  ^e  estate  in  fee  simple  in 
possession,  in  derogation  and  violation  of 
the  grant,  to  turn  him  out  of  possession, 
in  order  that  he  may  seek  to  obtain  a  fine 
from  somebody  else,  and  to  seize  the  pro- 
perly until  somebodyelse  shall  come  in  and 
be  admitted,  and  is  ready  to  pay  that  fine. 
Now,  an  argument  has  been  raised  as  to 
the  obligation  on  the  part  of  the  lord  who 
has  admitted  the  inmnt.  I  am  by  no 
means  prepared  to  hold  that  he  would 
have  been  bound  to  admit,  but  on  the 
other  hand,  I  am  not  prepared  to  say  that 
he  would  not  have  been  bound  on  the 
tender  by  himself  of  aperson  who  claimed 
vaxdw  tiie  will  to  admit  him  to  that  estate 


to  which  he  claims  title  under  this  will,  or 
to  which  he  claims  title  at  all.  See  Oarland 
V.  Mead  (7),  cited  in  the  Court  below. 
If  the  case  rested  entirely  on  the  terms  of 
the  admission,  on  the  grounds  I  have 
stated,  I  think  there  is  a  tenant  in  posses- 
sion admitted  by  the  lord,  and  that  he 
cannot  therefore  seize  the  property,  turn- 
ing that  tenant  out  of  possession,  and 
hold  it  until  some  other  persons,  who 
may  have  some  other  title  under  the  will, 
shall  come  in  and  claim  to  be  admitted ; 
but  when  we  look  at  the  facts  that  appear 
in  this  case,  and  which  have  actually 
occurred,  I  do  not  think  we  are  i2b 
liberty,  considering  altogether  the  fi&cts 
that  are  now  before  us,  to  disregard 
altogether  the  fact  that  the  lord  ac- 
cepted on  this  admission,  I  will  not  say 
"  exacted,"  a  full  fine.  On  the  view  I 
take  of  this  case  he  has  a  perfect  right,  if 
the  devisee  in  fee  simple  thinks  fit  to 
come  forward,  and  claim  to  be  admitted 
as  a  tenant  in  fee  simple  in  possession  of 
the  property  in  question,  to  admit  him,  and 
then  in  that  case,  admitting  him  to  an 
estate  in  fee  simple,  to  take  and  receive 
from  him  the  ftdl  fine  upon  the  property. 
Be  that  as  it  may  be,  here  he  has,  if 
not  exacted,  at  all  events  taken  and 
received  it,  and  it  has  been  duly  paid  to 
him  without  protest  and  without  any 
conditions  or  qualification  by  the  tenant. 
To  hold  that  with  a  tenant  in  possession 
whom  he  has  admitted,  from  whom  he  has 
received  a  full  fine,  he  is  entitled  to  treat 
his  own  act  as  a  nullity,  and  deprive 
the  tenant  whom  he  has  admitted  ca  the 

Eossession  to  which  he  has  admitted 
im,  and  for  which  he  has  received 
the  fine,  is  so  repugnant  to  one's  notion 
of  justice  that  it  would  require  some 
aumority  in  point  of  law  to  do  so.  All 
the  authorities  go  to  shew  that  though 
the  lord  may,  under  certain  ciroum- 
stances,  revise  to  admit  a  tenant  or  may 
admit  a  tenant  to  a  particular  estate,  or 
possibly  a  tenant  to  a  remainder,  and  may 
be  held  nevertheless  to  have  a  right  to 
proceed  for  a  fine  against  other  persons, 
yet  I  find  none  which  shew  that  where 
once  the  lord  has  admitted  a  person  as  a 
tenant  in  fee  simple  in  possession  to  the 

(7)  40  Law  jr.  Bep.  (ir.s.)  Q3. 179. 
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copyhold  estate,  and  received  the  fiill 
entire  fine  upon  it,  that  he  has  any  right 
then  to  seize  quousque  for  the  purpose  of 
obtaining  another  fine  from  any  other 
person.  I  find  in  a  case  referred  to  in 
the  argoment,  Blackbume  v.  Orcuves  (2), 
a  veiy  old  case  which  had  been  reported 
in  no  less  than  three  of  the  old  reports  of 
the  time,  tiiat  Lord  Hale,  as  reported 
in  1  Mod.,  expressly  lays  down  the 
law  in  these  terms — "  I  do  not  see  any 
inconvenience  why  the  admittance  of 
tenant  for  life  or  years  shonld  not  be  the 
admittance  of  all  in  remainder,  for  fines 
are  to  be  paid,  notwithstanding,  by  the 
particular  remainder,  and  so  the  books 
say  it  shall  be  no  prejudice  to  the  lord.'' 
Here  the  fine  having  been  assessed  for  the 
whole  estate,  I  think,  in  the  language  of 
Lord  Hale,  there  is  an  end  of  it.  If,  after 
a  time,  the  devisees  had  come  forward 
and  claimed  to  be  admitted,  I  am  not  pre- 
pared to  say  he  would  not  be  boundto  admit 
them.  K  the  heir  at  law,  the  devisee 
under  the  will,  or  anybody  claiming  by 
another  title,  were  to  come  forward  at 
once,  and  each  claim  to  be  admitted,  it 
is  the  duiy  of  the  lord  to  admit  them  all, 
and  it  is  ms  interest  to  do  so,  because  he 
could  recover  a  fine  from  everyone  whom 
he  has  thus  admitted.  Where  no  one 
comes  forward  to  claim,  but  one  who  has 
even  ^  prima  facie  right,  that  is  to  the 
estate  in  fee  simple  as  heirs  at  law,  or 
devisee  of  the  estate  in  fee  simple,  and 
the  lord  thinks  fit  to  accept  and  admit 
him  who  claims  to  be  admitted,  all 
the  authorities  go  to  shew  that  having 
received  a  full  fine  on  that  admittance,  he 
can  claim  no  other  fine  in  respect  of  that 
estate,  or  anv  parcel  or  portion  of  that 
estate,  but  if  he  be  entitled  to  claim  a 
fine  he  must  do  it  by  action,  and  cannot 
do  it  by  seizure  ^[twusque.  It  only  re- 
mains &r  me  to  refer  to  the  cases  cited 
by  Mr.  Williams.  The  case  of  Doe  on  the 
demise  of  WhObread  v.  Jenney  (1),  is 
consistent  with  the  right  of  this  infant  to 
retain  possession  of  this  property.  At 
first  I  supposed  it  was  an  authority  in 
support  of  the  plaintiflTs  claim,  but 
when  we  look  at  the  facts  of  the  case  we 
find  that  there  was  an  express  custom  of 
the  manor  tiiat  notwithstanding  the  ad- 
mission of  the  tenant  for  life  the  re- 
Nsw  Sbbub,  42.— Q.B. 


mainderman  in  fee  might  be  called  on  to 
come  forward  and  be  admitted.  Lord 
Ellenborough,  in  giving  his  judgment^  lays' 
down  the  gener^  rule — "  That  the  ad- 
mission of  a  tenant  for  life  is  the  admis- 
sion of  him  in  remainder  to  vest  the 
estate  in  him,  but  not  to  bar  the  lord  of 
his  fine."  In  confirmation  of  this  he 
refers  to  Lord  Coke's  Oompleat  Oopyholder 
and  to  Lord  Chief  Baron  Gilbert's  book 
on  Tenures.  He  alludes  to  the  particular 
custom  existing  in  that  manor,  and  then 
says — "  The  case  of  Awicelme  v.  AuH' 
c^me  (8)  only  proves  that  the  admittance 
of  tenant  for  life  is  the  admittance  of  the 
tenant  in  remainder,  so  fiur  as  to  vest  in 
him  the  estate  in  remainder,  and  enable 
him  to  convey  a  title  to  it,  but  that  it  is 
not  such  an  admission  as  to  make  him  full 
and  complete  tenant  to  the  lord.  And 
further,  that  thoneh  it  should  be  holden 
that  where  there  is  no  custom,  the  re- 
mainderman need  not  be  admitted,  yet 
the  present  defendant  was  bound  to  be 
admitted,  there  being  such  custom  within 
this  manor,  which  is  the  life  of  copyholds, 
and  that  the  custom  is  a  reasonable  one,  as 
by  means  of  it  will  appear  distinctly  upon 
the  rolls  of  the  manor  to  whom  the  dif- 
ferent copyholds  belong,  and  the  lord  will 
be  better  able  to  call  for  his  fines  and 
enforce  his  suits  and  services." 

Therefore,  looking  at  all  the  authorities, 
I  am  of  opinion  that  the  plaintiff,  having 
admitted  the  infant  as  tenant  in  fee 
simple  in  possession,  cannot  in  derogation 
of  that  admittance,  which  was  by  his 
own  act,  especially  having  taken  and 
received  the  fall  fine  in  respect  of  the 
tenancy  in  fee  simple  in  possession,  now 
seize  the  property  and  dispossess  the 
tenant  whom  he  has  admitted  and  hold 
the  property  until  some  other  person 
shall  come  in. 

MiBTiK,  B. — I  am  quite  of  the  same 
opinion.  It  is  sufficient  to  say  that 
I  have  read  very  carefully  the  judg- 
ment of  the  Court  of  Queen's  Bench  in 
this  case,  and  it  seems  to  me  that  none 
of  the  arguments  addressed  to  this  Court 
by  Mr.  Williams  in  the  slightest  degree 
affect  it,  and  I  have  no  doubt  the  rule  is 

(8)  Cro.  Jac.  31. 
2£ 
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as  it  is  laid  down  by  Lord  Oranwortli  in 
Glass  V.  Bichardson  (9),  that  a  "testator 
disposing  of  the  copyholds  by  his  will 
does  no  more  than  name  the  person 
whom  the  lord  will  admit.  All  that  the 
lord  can  insist  on  is,  that  he  shall  never 
be  without  either  a  tenant  or  the  pos- 
session of  the  land;  this  is  effectiially 
secnred  to  him  by  his  right  of  seizing 
the  land  qiKyusque  upon  the  death  of  the 
tenant,  unless  the  heir  or  some  one  claim- 
ing under  the  testator's  will  comes  in  and 
is  admitted."  Assuming  that  to  be  the 
rule,  everything  has  been  done  here  which 
the  law  requires.  It  is  quite  clear,  on  the 
face  of  it,  that  this  is  a  most  unconscion- 
able claim.  The  real  interest  in  this 
estate  was  that  of  a  person  who  was  en- 
titled to  a  sum  of  2,0002.  charged  on 
the  property.  The  person  who  was  ad- 
mitted was  a  person  who  was  entitled  to 
this  estate  subject  to  the  particular  mode 
in  which  it  was  done,  which  was  by 
granting  a  term  of  500  years  to  trustees, 
and  the  property  to  go  at  the  expiration 
of  that  term  to  the  person  who  paid  the 
882Z.  10a.  6d,  on  his  admission.  I  have 
not  the  slightest  doubt  that  the  person 
really  interested  in  the  land  was  this 
person  who  was  the  real  owner  of  it,  and 
the  fine  is  exacted  by  reason  of  it.  The 
argument  put  forward  to-day  is  that  it  is 
not  so,  for  that  the  interest  is  to  com- 
mence 500  years  afler  the  death  of  the 
testator.  To  suppose  that  that  could  be 
BO,  would  be  to  say  that  this  estate  could 
not  enure  except  to  the  seventh  or  eighth 
descendant  of  the  testator.  That  is  a  pro- 
position which  seems  to  me  utterly  unten- 
able and  entirely  a  false  position,  and 
I  think  that  the  fine  having  been  really 
assessed,  an  attempt  is  here  made  to  treat 
it  as  if  the  interest  of  the  termors  was  to 
continue  for  500  years,  for  them  to  have 
possession  for  500  years,  and  that  the 
person  who  has  paid  the  fine  was  to  have 
XK>  interest. 

Brett,  J. — I  am  of  the  same  opinion. 

Clbasby,  B. — I  merely  say  one  word  to 
«hew  why  I  think  we  may  properly  read 

m  2  De  Gex,  M.  &  G.  658 ;  8.  c.  22  Law  J.  Rep. 
(M.S.)  Chanc  105. 


this  as  an  admission  of  a  man  who  has 
been  admitted  as  a  tenant  in  possession. 
The  case  is  not  at  all  like  the  case  of  a 
devise  to  a  tenant  for  life.  Although  in 
some  senses  technically  this  is  a  re- 
mainder, it  is  substantially  a  devise 
of  the  whole  estate.  The  person  who 
enters  into  possession  of  property  is  the 
person  who  has  it  subject  to  the  charges. 
I  can  see  clearly  from  the  statement  in 
this  case  that  that  was  the  view  taken  on 
it ;  it  was  insisted  on  as  a  matter  of  right 
— I  will  not  say  properly — but  it  was  in- 
sisted that  this  person  was  entitled  to  be 
admitted  and  pay  the  fine  as  tenant  in 
possession.  The  plaintiff  writes  word 
that  he  insists  that  the  termors  shall  be 
admitted,  he  having  taken  counsel's 
opinion  to  that  effect.  Then  afterwards, 
in  consequence  of  its  being  insisted  that 
C.  E.  Ivatt  should  be  admitted  the 
steward  writes  to  say,  "The  lord  will 
admit  Mr.  Charles  Edward  Ivatt  by  his 
guardian."  Having  done  that  act  when 
it  was  insisted  on,  he  cannot  afterwards, 
by  writing  a  letter  stating  that  the  lord 
does  not  mean  to  waive  his  right  to  re- 
quire the  termors  to  take  admission,  limit 
the  effect  of  the  act  by  which  he  has 
agreed  to  admit  Ivatt  as  tenant,  he  paying 
as  tenant  in  possession  the  whole  fine 
due  to  the  lord.  It  is  contended  that 
this  is  only  a  constructive  sort  of  admit- 
tance, and  that  if  they  will  not  pay 
the  fine  to  the  lord,  he  is  entitled  to  seize 
quousque^  for  which  in  the  case  of  a 
remainder  man  there  may  be  some  au- 
thorities. But  if  this  admission  was  in- 
tended and  paid  for  as  an  actual  admission 
to  the  whole  interest,  the  argument  fieuls. 

Grove,  J. — ^I  am  of  the  same  opinion. 
Mr.  Williams  was  driven  by  the  stress  of 
the  case  to  admit  that  the  admission  of 
the  remainder-man  was  the  admission  of 
the  particular  tenant.  Then  the  particular 
tenant  being  admitted,  the  Lord  could 
only  seize  qiMusqtie  as  for  a  forfeiture. 
It  might  be  enough  to  answer  in  this 
case  there  was  no  demand  and  refusal, 
which  it  seems  by  all  the  cases  is  abso- 
lutely necessary,  and  very  rigidly  required. 
But  not  to  put  it  on  that  technical  ground, 
at  the  time  of  the  admission  of  the  re- 
mainder-man, a  fine  is  taken  not  merely 
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apportioned  to  the  remainder-man's  in- 
terest, bat  is  taken  for  the  whole  fee 
simple  of  the  estate.  How  then  can  it  be 
said  that  the  estate  of  the  particular  ten- 
ant has  been  forfeited,  and  that  the  Lord  is 
entitled  to  seize  for  the  non-payment  of 
the  fine,  which  fine  he  has  absolatelj 
taken,  and  which  he  admits  to  have 
heen  taken? 

Dekmak,  J.  —I  am  of  the  same  opinion. 

Judgment  affirmed. 

Attorneys — ^Bomnaiit  &  Penley,  for  plaintiff;  Cole 
&  JackBon,  agents  for  Erands  Webster  &  Co., 
Cambridge,  for  defendant. 


1873. 
May  26. 


THB  QUEEN  V,  HABBALD. 


Municipal  Corporation -^  Election  of 
Borough  Councillor — Burgess  on  Boll  for 
two  Wards — Selection  of  Ward — 6  8c  6 
WUl  4.  c.  76.  s.  44. 

By  the  Municipal  Corporation  Act,  6^6 
WiU.  4.  c.  76.  s.  44,  "  if  a  burgess  he 
rcUed  in  respect  of  distinct  premises  in  two 
or  more  wards,  he  shall  he  entitled  to  he  en- 
roUed  and  to  vote  in  such  one  of  the  wards 
as  he  shall  select,  hut  not  in  more  thoM 
otie,^*  At  an  election  cf  councillors  for  a 
borough  which  wa^  divided  into  wards,  a 
burgess  who  was  on  the  roll  for  two  wards 
voted  for  the  defenda/nt  in  one  ward,  and 
immediately  afterwards  voted  in  the  other 
ward: — ^Held,  on  the  authoritn/  of  The 
Queen  v.  Tngwell,  thatthevote  was  good,  and 
that  the  voter  having  voted  in  one  ward,  had 
irrevocably  made  his  selection,  which  was 
not  affected  by  what  took  place  afterwards. 

Information  in  the  nature  of  a  quo 
warranto  for  exercising  the  office  of  coun- 
cillor of  the  borough  of  Sunderland. 

First  plea,  that  the  defendant  was  duly 
elected  councillor.     Joinder  of  issue. 

At  the  trial  before  Willes,  J.,  at  the  Dur- 
ham Summer  Assizes,  1872,  it  appeared 
that  the  borough  of  Sunderland  is  divided 
into  several  wards,  two  of  which  were  (see 


41  Law  J.  Rep.  (n.s.)  Q.B.  173)  called 
the  Sunderland  ward  and  the  Bishopa- 
wearmouth  ward.  In  November,  1871, 
there  were  two  vacancies  for  the  office  of 
councillor  for  the  ward  of  Sunderland, 
and  the  defendant  was  declared  duly 
elected  by  a  majority  of  one  vote.  It 
appeared  from  the  evidence  of  one  W. 
Oockbum,  who  had  voted  for  the  defend- 
ant, that  he  was  on  the  roll  and  entitled 
to  vote  both  in  Sunderland  ward  and 
Bishopswearmouth  ward,  and  that  on 
the  day  of  the  election  he  voted  in  both 
wards,  but  that  he  voted  in  Sunderland 
ward,  for  the  defendant,  first.  The  learned 
Judge  held  that  the  vote  was  good,  and 
directed  a  verdict  for  the  defendant. 

A  rule  having  been  obtained  to  set  aside 
the  verdict  and  enter  it  for  the  relator,  or 
for  a  new  trial,  on  the  ground  that  the 
Judge  misdirected  the  jury  in  telling  them 
that  the  vote  was  good — 

Crompton  (Canr  with  him)  shewed  cause* 
— The  vote  given  by  Cockbum  in  the 
Sunderland  ward  was  good,  and  cannot 
be  affected  by  the  fact  that  he  afterwards 
voted  in  another  ward.  TJie  Queen  v. 
Tugwell  (1)  is  in  point. 

(He  was  then  stopped.) 

Herschell  and  Shield,  in  support  of  the 
rule. — There  is  nothing  to  shew  that  the 
voter  having  voted  in  both  wards,  has 
elected  to  vote  in  the  Sunderland  ward. 

[Blackburn,  J. — ^The  voter  must  make 
his  election  if  challenged  to  do  so,  when 
he  comes  to  be  enrolled  (2).  If  he  does 
not  make  his  election  then,  he  must  make 
it  when  he  votes.] 

The  voter,  perhaps,  intended  to  vote  in 
both  wards.  The  selection  is  a  mental 
operation. 

[Blackburn,  J. — ^A  person's  rights  are 
to  be  regulated  upon  the  supposition 
that  he  knows  the  law,  and  no  issue  can 
be  taken  as  to  a  mental  operation.  In 
Comyn*s  Dig,,  Election,  c.  2,  it  is  laid 
down  that  if  a  man  once  determines  his 
election,  it  shall  be  determined  for  ever, 

(1)  37  Law  J.  Eep.  (n.s.)  Q.B.  275. 

(2)  By  the  Municipal  Corporation  Act,  6  & 
6  WiU.  4.  c.  76.  8.  44,  if  any  burgess  shall  be 
rated  in  respect  of  distinct  premises  in  two  or 
more  wards,  then  he  shall  be  entitled  to  be  en- 
rolled and  to  vote  in  such  one  of  the  said  wards 
as  he  shall  selecti  but  not  in  more  than  one. 
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as  if  an  obligation  delivered  to  the  ose  of 
A.  be  re^ed  when  be  is  first  informed  of 
it,  he  cannot  afterwards  accept  it.] 

There  is  no  conclosiye  evidence  that 
the  voter  ever  made  his  election. 

Blackbubn,  J. — This  rule  must  be  dis- 
charged.  The  voter  had  a  right  to  select 
the  ward  in  which  he  wished  to  vote,  and 
having  voted  in  one  ward,  this  was  an 
unequivocal  determination  of  his  election. 

QdiiN,  J. — I  am  of  the  same  opinion. 
The  authorities  as  to  making  an  election 
are  collected  in  Broom's  Maxims  in  the 
note  to  the  rule  '^  quod  s&inel  placuit  in 
electionihus  ampUus  ddsplicere  non  potest.** 
I  see  no  reason  why  giving  a  second  vote 
should  make  the  first  bad. 

Rule  discharged. 


Attorneys — Harle  &  Co.,  for  relator ;  J.  W.  HickiD, 
agent  for  B.  Brown  &  Son,  Sunderland,  for  de- 
fendant. 


BOOTH  (a^ellant)  v. 
SHADOETT  (respondent). 


1873.      1 
May  31.    / 

Weights  and  Measures — Spring  Balance 
Incorrect — Selling  on  Highway — 22  ^  23 
Vict,  c.  66.  s.  3. 

The  appeUa/ntf  when  in  the  act  of  sellmg 
provisions  upon  a  highway,  used,  for  the 
pmpose  of  weighing  the  said  provisions,  a 
spring  halan^ce  which  was  incorrect,  as  being 
against  the  seller  and  in  favour  of  the  pur^ 
chaser.  No  fraud  on  the  piiblic  was  in- 
fencZcd;— Held,  that  the  spring  balance 
could  not  be  seized  wider  section  3  o/  22  ^ 
23  Vict,  c.  66,  nor  was  the  appellant  liable 
to  the  penalty  imposed  by  that  section  upon 
persons  ha/ving  in  their  possession  false  w 
unjust  beams,  scales  or  balances, 

[For  the  report  of  the  above  case  see 
42  Law  J.  Rep.  (n.s.)  M.O.  98.] 


1878.       1      BBST  V.  PBMBBOKl— CUBTIS 

May  24.  j  (ga/mishee). 

Attachment  of  Debt — Irderpleader — 1  ^ 
2.  Will,  4.  c.  68^  s.  7 — Order  in  Pursuance 
ihereof-^Qommon  Law  Procedure  Act,  1864 
(17  §•  18  Vict.  c.  126.  ss,  60,  61)— Gar- 

nishee  Olamses, 

An  order  for  the  payment  of  oosts^  made 
in  pursuance  of\8f2  WHl,  4.  c,  68,  which, 
by  s,  7,  may  be  entered  of  record,  and  shall 
then  ha/oe  the  force  and  effect  of  a  judg* 
msnt,  does  not  become  a  judgment  so  as  to 
enable  the  person  in  whose  faoowr  it  is 
made  to  obtain  the  benefit  of  the  garnishee 
clauses  of  the  Common  Law  Procedure  Act, 
1864. 

Rule,  calling  upon  the  defendant  to 
shew  cause  wy  he  should  not  pay  to 
the  claimant  a  debt  due  firom  him 
to  the  plaintifi*,  or  so  much  thereof  as 
should  be  sufficient  to  satisfy  the  sum  of 
lOlL  16«.  6d, 

The  action  having  been  brought  by  the 
plaintiff  against  the  defendant,  an  inter- 
pleader order  had  been  made,  ordering 
that  an  issue  should  be  tried,  in  which 
the  claimant  should  be  plaintiff,  and  the 
plaintifi*  in  the  original  action  defendant, 
and  that  the  question  to  be  tried  should 
be  whether  the  sum  of  1802.  0^.  9^.,  paid 
into  Court  therein,  belonged  to  the  claim- 
ant, or  whether  he  had  a  lien  or  charge 
thereupon  as  against  the  judgment  cre- 
ditor. Upon  the  trial  of  the  issue  a 
verdict  was  found  for  the  claimant,  and 
an  order  was  afterwards  made  by  a 
Master  of  this  Court  that  the  sum  of 
180Z.  0*.  9d.  should  be  paid  to  the  claim- 
ant, and  that  the  original  plaintifi*  should 
pay  the  costs  of  the  interpleader  order 
and  the  trial  of  the  issue,  which  were 
taxed  at  lOlZ.  Us,  6d,  That  order  was 
entered  at  the  judgment  office  of  this 
Court,  in  pursuance  of  1  &  2  Will.  4. 
c.  58.  s.  7. 

An  order  was  then  obtained  firom  this 
Court  that  all  debts  owing  and  accruing 
from  the  defendant  in  the  original  action 
to  the  plaintiff"  should  be  attached  to  an- 
swer  the  above-mentioned  Master's  order, 
upon  which  order  the  sum  of  lOlZ.  16«.  6d. 
remained  unpaid,  and  a  rule  ndti  wa# 
granted,  as  above-mentioned* 
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Brnttmi  diewed  oanse  a^^ainfit  the  mk. — 
Tl^  qaesikm  to  be  deaded  ariaee  upon 
142WilL4.c.58.B.7,  (1).  The  Bwr^ 
derland  Local  Mcmne  Board  y.  Franfdand 
(2)  is  dedsiye  of  the  point  now  before 
the  (Tonrt.  It  is  true  Uiat  case  was  decided 
upon  1  &  2  Vict.  c.  110.  s.  18,  bat  the 
words  of  that  section  are  practicaUy  the 
same  as  those  upon  whicn  tiie  present 
qoestion  arises,  and  the  judsment  applies 
to  the  present  case.  All  me  anthorities 
bearing  upon  the  qnestion  were  referred 
to  in  that  case. 

GTiorles,  in  sapport  of  the  mle. — This 
case  £eJ1s  within  MarUey  v.  ShemweU  (3), 
which  was  discussed  in  FroAMand'a  case 
(2),  but  was  not  oyerruled.  The  language 
of  1  &  2  WilL  4.  c.  58.  s.  7,  is  different  from 
that  of  1  &  2  Vict.  c.  110.  s.  18,  the  words 
being,  ''  eyery  such  rule  or  order  so  en- 
tered shall  haye  the  force  and  effect  of  a 
judgment,"  while  in  the  1  &  2  Vict.  c. 
110.  s.  18,  the  words  are,  ''shall  haye 
the  effect  of  judgments,"  4c.  The  word 
"force"  must  haye  some  meaning  addi- 

(1)  1  &  2  Will.  4.  c  58. 8.  7.—"  That  all  rulea, 
orders,  matten  and  decisions  to  be  made  and 
done  in  pursoanoe  of  this  Act,  except  only  the  affi- 
dayits  to  be  filed,  may,  together  with  the  declara- 
tion in  the  cause  (if  any),  be  entered  of  record, 
with  a  note  in  the  margin  expressing  the  tme  date 
of  soch  entry,  to  the  end  that  the  same  may  be 
eridence  in  ^ture  times,  if  required,  and  to  secure 
and  Miforce  the  payment  of  costs  directed  by  any 
such  rule  or  order ;  and  every  such  mle  or  order 
BO  entered  shall  have  the  force  and  effect  of  a  judg- 
ment, except  only  as  to  becoming  a  charge  on  any 
lands,  tenements  or  hereditaments ;  and  in  case 
any  costs  shall  not  be  paid  within  fifteen  days 
after  notice  of  the  taxation  and  amount  thereof 
given  to  the  party  ordered  to  pay  the  same,  his 
agent  or  attorney,  execution  may  issue  for  the 
same  by  Jleri  facias  or  capias  ad  satisfaciendum, 
adapted  to  the  case,  together  with  the  costs  of 
such  entry,  and  of  the  execution,  if  hj  fieri  facias  ; 
and  such  writ  and  writs  may  bear  teste  on  the  day 
of  issuing  the  same,  whether  in  term  or  vacation ; 
and  the  sheriff  or  other  officer  executing  any  such 
writ  shall  be  entitled  to  the  same  fees,  and  no 
more,  as  upon  any  similar  writ  grounded  upon  a 
judgment  of  the  Court." 

(2)  42  Law  J.  Bep.  (n3.)  O-B.  18. 

.     (8)  1  B.  &  a  1 ;  8.  c.  30  Law  J.  Bep.  (jxs.) 
QJ3.228. 


tional  to  the  word  '' effect."  It  was  in# 
tended  that  when  an  order  was  made  in 
pursuance  of  the  Act|  and  was  entered 
upon  record,  it  should  be  the  same  as  a 
iudgment^  except  in  the  way  pointed  out 
Dj  tike  Act,  and  that  the  person  who  ob- 
tained it  should  be  a  creditor  who  has 
obtained  a  judgment.  Then,  by  s.  60  of 
the  Common  I^w  Procedure  Act^  1854, 
he  has  a  right  to  haye  the  judgment 
debtor  exanmied  as  to  what  debto  are 
owing  to  him,  and,  by  s.  61,  to  obtain  an 
order  attaching  any  debt  due  from  the 
garnishee  to  the  judgment  debtor.  Again, 
the  1  &  2  Vict.  c.  110.  s.  18,  applies  to  de- 
crees  and  orders  of  Courts  of  Equity  as 
well  as  to  rules  of  Courts  of  Common  Law, 
but  the  1  &  2  WilL  4.  c.  58.  s.  7,  appHes 
to  Courts  of  Common  Law  only. 

Blackburn,^  J. — ^We  in  this  Court  must 
take  Frcmlcland's  case  (2)  to  have  been 
rightly  decided,  and  I  think  that  there  is 
no  real  distinction  between  the  words  of 
1  &  2  Vict.  c.  110.  8. 18,  which  were  con- 
strued in  that  case,  and  those  of  1  &  2 
Will.  4.  c.  58.  s.  7,  under  which  the  pre- 
sent question  arises.  Under  that  last 
Act  the  words  now  in  question  are,  "  every 
such  rule  or  order  so  entered  shall  have 
the  force  and  effect  of  a  judgment^'*  and 
execution  may  issue  by^.  fa.  or  ca,  sa,^  so 
thata  person  in  whose  favour  such  rules  or 
orders  are  made  is  entitled  to  enforce 
them  so  far,  as  if  they  are  judgments. 
This  provision  only  applies  to  the  Com- 
mon Law  Courts,  while  the  1  &  2  Vict.  c. 
110.  s.  18,  applies  to  all  decrees  and 
orders  of  Courts  of  Equity,  and  all  rules 
of  Courts  of  Common  Law  whereby  any 
sum  of  money,  or  any  costs,  charges  or 
expenses  shall  be  payable  to  any  person. 
These  are  to  have  the  effect  of  judgments 
in  the  Superior  Courts  of  Common  Law. 

Then  the  Common  Law  Procedure  Act, 
1854,  gives  to  creditors  who  have  obtained 
judgments  entirely  new  remedies.  The 
legislature  thought  fit  to  make  the  pro- 
vision in  section  61,  the  effect  of  which  is 
to  enable  a  person  who  has  obtained  a 
judgment,  wnich  is  still  unsatisfied,  to 
attach  a  debt  due  from  a  third  person 
as  if  he  had  obtained  a  judgment  against 
him.  But  in  Frwnklaaid*8 case  (2), following 
the  decision  in  Be  Prioej  it  was  held  that 
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that  enactment  does  not  apply  to  roles  or 
orders  referred  to  in  1  &  2  Vict.  c.  110. 
8.  8,  or  to  similar  orders  or  decrees  of 
the  Court  of  Chancery,  and  that  the 
plaintiffs  were  not  "  creditors "  within 
the  meaning  of  the  Common  Law  Pro- 
cedure Act  so  as  to  be  entitled  to  attach 
the  debts  owing  from  the  garnishee.  I 
was  a  party  to  the  decision  in  FramJclcmd^s 
case  (2).  I  think  that  it  is  correct,  and  we 
sitting  here  are  bound  by  it.  I  see  no- 
thing in  the  language  of  1  &  2  Will.  4.  c. 
58.  s.  7,  to  take  ^us  case  out  of  that 
decision.  In  both  the  reports  of  Hartley 
V.  Shemwell  (3),  it  appears  that  the 
point  which  was  really  fought  was  whe- 
ther there  could  be  a  garnishee  order 
when  Shemwell  had  been  arrested  under 
a  ca.  «a.  We  cannot  support  the  decision 
in  Hartley  v.  SJiemweU  (3)  as  settling  the 
present  point,  unless  we  oyerrule  Frank' 
lamd's  case  (2),  which  I  do  not  think  we 
ought  to  do. 

QuAiN,  J. — I  am  of  the  same  opinion. 
This  case  is  decided  by  Frankland's  case 
(2),  for  it  does  not  seem  to  me  that  we  can 
draw  any  real  distinction  between  the 
words  in  the  1  &  2  Vict.  c.  110.  s.  18,  and 
those  in  1  &  2  Will.  4.  c.  58.  s.  7.  In 
fact  I  think  that  the  words  of  section  18 
are  the  stronger  of  the  two,  because,  after 
enacting  that  all  decrees,  ^.,  shall  have 
the  effect  of  judgments,  &c.,  it  provides 
that  the  persons  to  whom  any  such 
moneys  or  costs,  charges  or  expenses  shall 
be  payable,  '*  shall  be  deemed  judgment 
creoitors,"  4o. 

Archibald,  J. — I  think  that  we  are  con- 
cluded by  Framkla/nd's  case  (2),  and  that 
there  is  no  substantial  distinction  between 
the  language  of  the  two  statutes.  Frank- 
land's  case  (2)  decides  that  all  decrees 
and  orders  of  Courts  of  Equity,  and  all 
rules  of  Courts  of  Common  liaw,  Ac, 
whereby  any  sum  of  money  or  any  costs, 
charges  or  expenses  shall  be  payable  to 
any  person,  shall  have  the  effect  of  judg- 
ments. Their  effect  is  enlarged,  but  they  are 
not  made  judgments  so  as  to  be  the  same  aa 
judgment  recovered  in  actions  which  are 
described  in  the  Common  Law  Procedure 
Act,  1854.  When  we  look  at  section  60 
of  that  Act,  we  find  that  "  it  shall  be  law- 
ful for  any  creditor  who  has  obtained  a 
judgment  m  any  of  the  Superior  Coux^ts 


to  apply,"  &o.  Unless,  therefore,  a  person 
who  has  obtained  an  order  can  be  said  to 
have  obtained  a  judement,  he  is  not  en- 
titled to  apply  nu&T  the  60th  section. 
We  must  construe  these  Acts  as  they 
stand.  I  can  only  say  that  the  con- 
struction adopted  in  FVankland*8  case  (2) 
is  the  correct  one,  and  that  there  is  no 
sound  distinction  between  the  words  of 
the  two  statutes. 

Bule  discharged. 

Attorneys — C.  P.  Ghroenhill,  for  plaintiff;  Pattison, 
Wigg  &  €k>.,  for  defendants. 


■^^2       \  liEMAN  V.  FLETCHBB. 

Medical  Act,  1858,  21  ^  22  Vict.  c.  90. 
ss.  31  ^  d2— 'Apothecaries  Act,  55  Oeo.  3. 
c.  194.  s,  21 — Bight  of  burgeon  to  sue  for 
Medicines  unconnected  vnth  Surgical  Treat- 
ment. 

Under  the  Apothecaries  Act  (55  Oeo.  8. 
c.  194),  8,  21,  which  is  not  repealed  by  the 
Medical  Act,  1858,  21  §•  22  Vict,  c.  90.  ss. 
31,  32,  a  member  of  the  College  of  Bur- 
geons  registered  as  a  surgeon  only  under 
the  later  Act,  a/nd  having  no  further  quali- 
fication, caflm$t  recover  for  msdicines  ad* 
ministered  by  him  in  a  case  not  requiring 
surgical  treaiment. 

Action  in  the  Alfreton  County  Court 
to  recover  the  sum  of  21. 19s,  6d.  for  medi- 
cine supplied  to  and  medical  attendances 
made  upon  the  defendant's  wife  and  chil- 
dren by  Arthur  Matthews. 

Arthur  Matthews  is  a  surgeon  practis- 
ing at  Selston,  Nottingham,  and  is  regis- 
tered under  the  Medici  Act,  1858  (21  & 
22  Vict.  c.  90),  as  a  member  of  the  Royal 
College  of  Surgeons  of  England.  He 
has  no  other  qualifications  within  the 
meaning  of  the  Act. 

At  the  trial  before  George  Bussell,  Esq., 
on  the  22nd  of  October  last,  it  appeared 
from  the  evidence  that  some  of  the  items 
in  the  bill  against  the  defendant  were  for 
medicines  administered  in  the  case  of  au 
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internal  disease  not  requiring  surgical 
treatment,  and  for  advice  and  attendances 
connected  therewith,  and  that  other  items 
were  for  medicines  administered  for  the 
purpose  of  removing  a  complaint  which 
it  is  within  the  province  of  a  surgeon  to 
attend  to  and  cure. 

It  has  been  agreed  that  the  sum  of 
21.  14«.  shall  be  taken  to  represent  the 
value  of  the  first  named  items,  and  the 
sum  of  5^.  6d.  the  value  of  the  last  named 
items. 

For  the  defendant  it  was  objected  that 
in  order  to  entitle  the  plaintiff  to  recover 
the  charges  for  any  of  the  above  men- 
tioned items,  Matthews  ought  to  appear 
in  the  Medical  Eegiater  as  a  licentiate  of 
the  Society  of  Apothecaries,  inasmuch  as 
the  Apothecaries  Act,  55  Geo.  3.  c.  194, 
(1)  was  not  repealed  by  the  Medical  Act, 
1858,  and  under  section  31  of  the  latter 

(1)  By  the  Apothecaries  Act,  55  Geo.  8.  c.  194. 
8.  21,  no  apothecary  shall  be  allowed  to  recover 
any  charges  claimed  by  him  in  a  court  of  law, 
imless  he  shall  prove  at  the  trial  he  was  in  prac- 
tice prior  to  or  on  the  Ist  of  August,  1815,  or  that 
he  has  obtained  a  certificate  firom  the  Court  of 
Examiners. 

By  the  Medical  Act  (21  &  22  Vict.  c.  90)  s.  31, 
ereiy  person  registered  under- the  Act  shall  be 
entitled  according  to  his  qualification  or  qualifica- 
tions to  practise  medicine  or  surgery,  or  medicine 
and  surgery  as  the  case  may  be,  in  any  part  of  Her 
Majesty's  dominions,  and  to  demand  and  recover 
in  any  Court  of  law,  with  full  costs  of  suit,  rea- 
sonable charges  for  professional  aid,  adyice  and 
vbits,  and  the  cost  of  any  medicines,  or  other 
medical  or  surgical  appliances,  rendered  or  sup- 
plied by  him  to  his  patients,  provided  always, 
that  it  shall  be  lawful  for  any  College  of  Physi- 
cians to  pass  a  bye-law,  to  the  effect  that  no  one 
of  their  fellows  or  members  shall  be  entitled  to 
sue  in  manner  aforesaid  in  any  Court  of  law,  and 
thereupon  such  bye-law  may  be  pleaded  in  bar  to 
any  action  for  the  purposes  aforesaid,  commenced 
by  any  fellow  or  member  of  such  college. 

By  section  82,  after  the  1st  of  January,  1859, 
no  person  shall  be  entitled  to  recover  any  charge 
in  any  Court  of  law,  for  any  medical  or  surgical 
advice,  attendance,  .or  the  performance  of  any 
operation,  or  for  any  medicine  which  he  shall  have 
both  prescribed  and  supplied,  unless  he  shall  prove 
upon  the  trial,  that  ho  is  regbtered  under  this 
Act 


Act,  a  person  could  not  recover  charges 
for  medicines  and  professional  advice  and 
attendance  except  according  to  his  quali- 
fication. 

For  the  plaintiff  it  was  contended,  that 
the  Apothecaries  Act  was  impliedly  re- 
pealed by  the  Medical  Act,  that  the  words, 
"according  to  his  qualification,*'  in  the 
31st  section  of  the  latter  Act,  applied 
only  to  the  right  to  practise  and  were 
inserted  merely  to  preserve  the  grades  of 
the  medical  profession,  and  did  not  apply 
to  the  latter  part  of  the  section  giving 
the  right  to  sue.  That  section  31  was 
not  to  be  regarded  in  the  question  before 
the  Court,  but  that  section  32  was  the 
only  section  to  be  looked  at,  that  it  was  a 
disqualifying  section  and  should  be  con- 
strued strictly,  and  under  it,  to  entitle  a 
person  to  recover  for  any  kind  of  profes- 
sional aid,  it  was  only  necessary  that  he 
should  be  simply  registered  under  the 
Medical  Act,  1858,  and  that  section  34 
supported  this  contention. 

The  learned  Judge  reserved  his  judg- 
ment, and  on  the  26th  of  November  last, 
delivered  judgment  for  the  defendant, 
holding  that  sections  31  and  32  must  be 
read  together,  that  by  virtue  of  those 
sections  the  plaintiflP  could  recover  for 
medicines  and  advice  and  attendance 
according  to  the  qualifications  of  Mat- 
thews only,  and  as  he  possessed  no 
other  qualifications  than  that  of  a  sur- 
geon, the  plaintiff  was  not  entitled  to 
recover  the  items  so  objected  to  by  the 
defendant. 

The  plaintiff  having  entered  in  the 
County  Court  about  one  hundred  other 
cases  of  a  similar  nature,  the  learned 
Judge  gave  leave  to  appeal. 

The  questions  for  the  opinion  of  the 
Court  are — 

First.  Whether  a  person  entered  in  the 
MedAmL  Register  under  the  Medical  Act, 
1858,  and  possessing  no  other  qualifica- 
tion than  that  of  a  member  of  the  Boyal 
Collie  of  Surgeons  of  England,  can  re- 
cover charges  for  medical  advice  and 
attendance  or  medicines  administered  in 
the  cure  of  diseases  or  complaints  not 
requiring  surgical  treatment. 

Second.  THiether  such  a  person  can 
recover  for  medicines  administered  for  the 
purpose  of  removing  oomplaintB  which  it 
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is  within  the  proyince  of  a  snrgeon  to 
attend  to  and  cnre  ? 

Gave,  for  the  plaintifiT. — The  plaintiff 
haying  proved  that  he  was  registered 
nnder  21  &  22  Vict.  c.  90,  was  not  dis- 
abled bj  the  32nd  section  of  that  Act 
from  recovering  for  any  medicine  which 
he  had  both  prescribed  and  supplied, 
whether  snch  medicine  was  prescribed  in 
a  case  requiring  snrgical  treatment  or  not. 
The  31st  section  of  the  Act  is  an  enabling 
and  not  a  disabling  enactment  and  cannot 
be  read  with  the  32nd  section  for  the  pur- 
pose of  extending  the  disability  created 
by  the  latter  section.  The  object  of  the 
Act  was  to  [encourage  registration  and,  as 
between  the  medical  practitioner  and  the 
patient,  to  abolish  the  distinction  between 
medical  and  surgical  cases.  These  sec- 
tions must  be  taken  to  have  impliedly 
repealed  the  Apothecaries  Act,  35  Geo.  3. 
c.  194.  s.  21,  which  prevents  anyone  who 
is  not  entii^ed  to  a  certificate  from  the 
Court  of  Examiners,  from  recovering  the 
price  of  medicines  sapplied  by  him. 

[Blackburn,  J. — ^Assuming  that  the 
plaintiff  could  not  maintain  an  action  be- 
fore the  late  Act,  how  can  he  now,  except 
according  to  his  qualification  ?] 

The  Legislature  in  passing  the  last  Act 
intended  that  any  practitioner  duly  re- 
gistered should  be  enabled  to  recover  for 
medicines  supplied  W  him.  He  cited 
Gibbon  v.  Budd  (2),  Baffield  y.  Mackm- 
zie  (3),  Turner  v.  BeynaU  (4). 

B,  V.  WiUiamSy  for  the  defendant,  was 
heard  only  as  to  the  plaintiff's  right  to 
recover  for  medicines  supplied  as  a  sur- 
geon. 

Blackburn,  J. — I  think  that  there  can 
be  no  doubt  in  this  case.  By  the  Apo- 
thecaries Act,  55  Geo.  3.  c.  194.  s.  21,  no 
apothecary  could  recover  for  medicines 
supplied  by  him,  unless  he  had  a  certifi- 
cate from  the  SocieW  of  Apothecaries. 
Then  came  the  Medical  Ac^  21  &  22 
Vict.  c.  90,  which  by  section  31  enables 
a  person  registered  under  the  Act  accord- 
ing to  his  qualification  to  practise  medi- 

(2)  2  Hurl  &  C.  92 ;  8.e;  82  Law  J.  Btp.  (ics.) 
Exch.  182. 

10  Irish  Com.  L.  Bep.  289. 
14  Com.  B.  B^.  lf.a  828;  8.  e.  82  Law 
(irj.)  0^.  184. 


cine  or  surgenr  and  recover  charges  for 
professional  aid  and  the  cost  of  mMlioines 
supplied  by  him.  This  section  does  not 
repeal  the  Apothecaries  Act,  but  so  &r  as 
its  provisions  apply,  takes  a  case  out  of 
that  Act.  Therefore,  where  the  qualifi- 
cation of  a  medical  practitioner  is  to 
practise  medicine,  he  is  at  liberty  to  re- 
cover for  medicines  not  connected  with 
surgery ;  but  if  he  is  not  so  qualified,  he 
is  not  within  the  new  Act,  and  the  former 
disability  remains.  Section  32  does  not 
advance  the  plaintiff's  case,  as  it  is  a  dis- 
abling section,  and  confers  no  addi- 
tional rights.  It  seems  to  me  quite  pro- 
per, that  a  gentleman  should  not  be 
qualified  to  practise  in  one  department  of 
medicinei,  merely  because  he  has  passed 
an  examination  m  another. 

QuAiN,  J.,  concurred. 

Archibald,  J. — I  am  of  the  same  opi- 
nion.  The  Medical  Act  was  passed  in 
order  that  all  medical  practitioners  might 
be  registered  according  to  their  qualifica- 
tions. By  the  Apothecaries  Act,  no  one 
can  recover  for  medicines  sold  by  him, 
unless  he  has  a  certificate,  and  the  only 
effect  of  section  31  of  the  later  Act  is  to 
enable  a  physician  to  recover  according 
to  his  qualification.  The  plaintiff,  how- 
ever, was  only  qualified  as  a  surgeon  and 
not  as  an  apothecary,  and  as  there  is  no- 
thing to  shew  that  the  Apothecaries  Act 
is  repealed,  his  disability  remains. 

Judgment  for  the  defendant  upon  the 
first  point  and  for  the  plcmtiff  <m 
■the  second. 


AttomeyB— G.  L.  P.  Eyre  &  Co.,  agents  for  Abbott 
Tfaiinnan,!AlfiretOD»  for  plaintiff;  Stevens  ft  Co., 
agents  for  John  Cntts,  Ghesteifield,  for  de- 
fendant 
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1873      1 
j^'  ^    >    Ex  parte  blise  coxjkhatb. 

Extradiium — Frcuudulent  Bankruptcy — 
Offence  by  Wife  of  BanJcrupt^^d  8f  84 
Vict.  c.  52. 

Under  the  ExtradiHon  Act^  1870,  88  ^ 
84  VM.  c.  52,  which  provides  that  foreign 
depositions  (jf  duly  aitthenticaied)  may  he 
received  vn  evidence  in  proceedings  under 
the  Actf  such  depositions  are  admissible^ 
although  taken  in  the  absence  of  the  person 
accused,  and  without  his  having  had  an  op^ 
portunOy  of  cross-examining  the  witnesses. 

In  the  Ust  of  "  extradition  crimes  "  in  the 
schedule  to  the  Act  are  included  *^  crimss  by 
bankrupts  against  the  bankruptcy  law  " : — 
Held,  thai  a  married  woman  charged  toith 
complicity  in  the  fraudulent  bankruptcy  of 
her  husband  is  not  a  person  charged  with  a 
crime  within  the  meaning  of  the  above  de- 
scnpHon,  as  it  is  limited  to  crimes  committed 
by  bankrupts  only. 

By  treaty  between  this  country  a/nd 
Belgium^  it  was  provided  that  a  requisition 
for  the  surrender  t-o  Belgium  cf  a  fugitive 
criminal  should  be  made  to  the  Foreign  Sec- 
retary,  accompanied  by  a  warrant  of  arrest 
or  other  equivalent  fudicial  documerU  issued 
by  a  Judge  or  m^igistrate,  duly  authorised, 
^.,  together  with  duly  afiUhenticated  deposit 
tions  taken  on  oath  before  such  Judge  or 
magistrate,  which  documents  were  to  be 
transmitted  to  the  Home  Secretary,  who,  if 
there  be  due  ca/use,  should  require  a  magiS' 
trate  to  apprehend  the  fugitive: — Held, 
that  the  Secretary  might  waive  the  fulfiU 
ment  of  these  conditions,  and  that  such 
documents  might  be  received  in  evidence 
before  the  police  magistrate  before  whom 
the  fugitive  was  brought,  although  the 
warrant  was  not  issued  and  the  depositions 
were  not  taken  before  the  same  Judge, 

Qnsere,  whether  the  Extradition  Act, 
1870,  applies  to  criminals  who  ha/oe  taken 
rtfuge  m  thi;s  country  before  the  date  of 
the  Act, 

Sahea^  corpus  to  the  Govemor  of  the 
House  of  Detention  directing  him  to  bring 
m  the  body  of  Elise  Victoria  Hortense 
Uoonhaye  or  Dethier,  whose  extradition 
was  claimed  by  the  Belgian  Goyemment 
tot  compliciiy  in  a  crime  of  firaadnlent 
bftnkniptcy. 


It  appeared  from  the  affidavits  in  snp- 
port  of  the  writ  and  from  the  return 
that  in  April,  1873,  the  prisoner  was 
brought  before  a  metropolitan  police 
magistrate,  when  a  warrant  was  produced 
dated  the  7th  of  November,  1872,  and 
issued  by  the  Court  of  First  Instance  at 
Brussels  directin£^  the  arrest  of  the 
prisoner,  described  as  the  wife  of  Aubin 
Adolphe  Counhaye,  "  charged  with  com- 
plici^  in  a  fraudulent  bankruptcy  at 
Brussels  in  1870,  that  is  to  say,  in  having 
on  the  1st  of  July,  1870,  deposited  in  her 
own  name  with  La  Soci6t^  G6n6rale  do 
Paris  a  sum  of  one  hundred  and  seventy- 
five  thousand  francs  in  exchange  for  seven 
bonds  of  the  Socieiy  payable  to  bearer, 
which  bonds  were  abstracted  from  the 
creditors  under  the  i)ankruptcy  of  her 
husband,  decreed  on  the  28rd  of  July, 
1870,  by  the  Tribunal  of  Commerce  at 
Brussels,  since  the  money  employed  in 
their  purchase  was  clearly  part  of  the 
bankrupt's  estate."  A  decree  of  the  Tri- 
bunal of  Commerce  at  Brussels,  dated 
the  24th  of  July,  1870,  hj  which  Adolphe 
Counhaye  Dethier  and  Victor  Counhaye, 
his  brother,  who  had,  carried  on  business 
in  partnership,  were  adjudicated  bank- 
rupts, was  proved. 

A  witness  was  also  called,  who  proved 
that  he  was  employed  in  the  office  of  La 
Soci^t^  G^n6rale  de  Paris,  and  that  on  the 
1st  of  July,  1870,  the  prisoner,  accom- 
panied by  her  husband,  deposited  175,000 
francs  with  the  Society^  and  received  in 
exchange  seven  bonds  payable  to  bearer 
of  25,000  francs  each,  dopies  of  deposi- 
tions taken  before  magistrates  in  Belgium 
were  produced,  from  which  it  appeared 
that  a  few  days  before  the  adjudication 
the  bankrupts  absconded,  carrying  with 
them  a  large  portion  of  the  assets,  and 
that  the  prisoner  followed  her  husband  to 
England,  taldng  with  her  the  bulk  of  their 
household  furniture,  ffoods  and  chattels. 

None  of  the  depositions  had  been  taken 
in  tlie  presence  of  Elise  Counhaye,  nor 
were  they  taken  before  the  Judge  who 
issued  the  warrant  of  arrest. 

The  prisoner  was  committed  to  await 
the  order  of  the  Secretary  of  State. 

Sir  J.  Karslakej  Bay  and  JB.  V.  Williams 
now  moved  that  the  prisoner   be  dis- 
2F 
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charged. — First,  Madame  Connhaye  is  not 
accused  of  an  extradition  crime  within 
the  meaning  of  the  Extradition  Act, 
1870  (1).     She  is  accused  of  complicity 

(1)  The  Extraditren  Act,  1870  (33  &  34  Vict 
c.  52),  was  passed  on  the  9th  of  August,  1 870. 
By  section  2,  ♦>  Where  an  arrangement  has  been 
made  with  any  foreign  state  with  respect  to  the 
surrender  to  such  state  of  any  fogitire  criminals, 
her  Majesty  may  by  order  in  council  direct  that 
this  Act  shall  apply  in  the  case  of  such  foreign 
state.'' 

By  section  6,  "  Where  this  Act  applies  in  the 
case  of  any  foreign  state,  every  fugitive  criminal  in 
that  state  who  is  in  or  suspected  of  being  in  any 
part  of  her  Mfy'est/s  dominions,  or  that  part 
which  is  specified  in  the  order  applying  this  Act 
(as  the  case  may  be),  shall  be  liable  to  be  appre- 
hended and  surrendered  in  manner  provided  by 
this  Act,  whether  the  crime  in  respect  of  which 
the  surrender  is  sought  was  committed  before  or 
after  the  date  of  tiie  order,  and  whether  there  ii 
or  is  not  any  concurrent  jurisdiction  in  any  Court 
of  her  Majesty's  dominions  over  that  crime.'* 

By  section  10,  "  In  the  case  of  a  fugitive  crimi- 
nal accused  of  an  extradition  crime,  if  the  foreign 
warrant  authorising  the  arrest  of  such  criminal  is 
duly  authenticated,  and  such  evidence  is  produced 
as  (subject  to  the  provisions  of  this  Act)  would, 
according  to  the  law  of  England,  justify  the  com- 
mittal for  trial  of  the  prisoner,  if  the  crime  of 
which  he  is  accused  had  been  committed  in  Eng- 
land, the  police  magistrate  shall  commit  him  to 
prison,  but  otherwise  shall  order  him  to  be  dis- 
charged." 

By  section  14,  '*  Depositions  or  statements  on 
oath  taken  in  a  foreign  State,  and  copies  of  such 
original  depositions  or  statements,  and  foreign 
certificates  of  or  judicial  documents  stating  the  fact 
of  conviction,  may,  if  duly  authenticated,  be  re- 
ceived in  evidence  in  proceedings  under  this  Act." 

By  section  26,  '*  The  term  *  extradition  crime ' 
means  a  crime  which,  if  committed  in  England  or 
within  English  jurisdiction,  would  be  one  of  the 
crimes  described  in  the  first  schedule  to  this  Act,** 
and  by  the  first  schedule,  '*The  following  list  of 
crimes  is  to  be  construed  according  to  the  law 
existing  in  England,  or  in  a  British  possession  (as 
the  case  may  1^),  at  the  date  of  the  alleged  crime, 
whether  by  common  law  or  by  statute  made  before 
or  after  the  passing  of  this  Act." 

In  this  list  of  cnmes  are — 

«  Murder  and  attempt  and  conspiracy  to  mur- 
der." 

•*  Manslaughter." 

"Crimes  by  bankrupts  against  bankruptcy  law." 

"  Sinldng  or  destroying  a  vessel  at  sea,  or  at- 
tempting or  conspiring  to  do  so." 

"  Bevolt  or  conspiracy  to  revolt  bv  two  or  more 
persons  on  board  a  ship  on  the  high  seas  against 
the  authority  of  the  master." 

On  the  3l8t  of  Jul^,  1872,  a  treaty  between  her 
Migesty  and  the  King  of  the  Belgnms,  for  the 
mutual  surrender   of    fiigitiTe  criminalf,    wa« 


in  the  fraudulent  bankruptcy  of  her  hus- 
band, but  the  Act  only  mentions  "  Crimes 
by  bankrupts  against  bankruptcy  law/* 
so  that  never  Imying  been  a  bimkrapt, 
she  cannot  have  been  guiliy  of  any  such 
crime.  Even  if  the  evidence  goes  to  shew 
that  she  was  an  accessory  before  the  fact 
in  the  crime  of  her  husband,  this  is  not 
enough,  for  although  the  treaiy  am>UeB 
to  accessories  before  the  &ct  as  well  as 
principals  in  any  such  crimes,  it  cannot 
enlarge  the  operation  of  the  Act,  which 
is  limited  to  crimes  by  bankrupts.  Se* 
condly,    the   definition  of   ''extradition 

signed.  By  article  1  it  is  agreed  "  that  her  Ma- 
jestv  and  his  Majesty  the  King  of  the  Bel^^ians, 
shall,  on  requisition  made  in  their  name  by  their 
respective  diplomatic  agents,  deliver  up  to  each 
other  reciprocally  any  person  except,  as  regards 
Great  Britain,  native  bom  and  naturalised  sub- 
jects of  her  Britannic  H^'esty,  and  except,  as  re- 
gards Belgium,  those  who  are  by  birth  or  who 
may  have  become  citizens  of  Belgium,  who  being 
accused  or  convicted  as  principafi  or  accessories 
before  the  fect^  of  any  of  the  crimes  hereinafter 
specified,  committed  within  the  territories  of  the 
requiring  party,  shall  be  found  within  the  terri- 
tories of  the  other  party."  Then  follows  the  list 
of  crimes  in  the  words  of  the  first  schedule  of  the 
Extradition  Act,  1870. 

By  article  2.  In  the  dominions  of  her  Britannic 
Majesty,  other  than  the  colonies  or  foreign  posses- 
sions of  her  Majesty,  the  manner  of  proceeding 
shall  be  as  follows — "  In  the  caso  of  a  person  ac- 
cused (of  a  crime  in  Belgium),  the  recjuisition  for 
the  surrender  shall  be  made  to  her  Bntannic  Ka- 
jest/s  Principal  Secretary  of  State  for  Foreign 
Affiiirs  by  the  minister  or  other  diplomatio  agent 
of  his  Majesty  the  King  of  the  Belgians,  acoom- 
pamed  by  a  warrant  of  arrest  or  other  equivalent 
judicial  document,  issued  by  a  indge  or  maA;istrate 
duly  authorised  to  take  cognisance  of  the  acts 
charged  against  the  accused  in  Belgium,  together 
with  duly  authenticated  depositions  or  statements 
taken  on  oath  before  su^  judge  or  magistrate, 
clearly  setting  forth  the  said  Acts,  and  containing 
a  description  of  the  person  claimed,  and  any  gir- 
ticulars  which  may  seem  to  identijf^  him.  The 
Secretary  of  State  shall  transmit  such  documents 
to  her  Britannic  Majesty's  Principal  Secretary  of 
State  for  the  Home  Department,  who  shall  ihea 
by  order  under  his  hand  and  seal,  signify  to  some 
police  inagistrate  in  London  that  suc^  requisition 
has  been  made,  and  require  him,  if  there  be  due 
cause,  to  issue  his  warrant  for  liie  apprehension 
of  the  fugitive." 

This  treaty  was  ratified  on  the  29th  of  August, 
1872,  and  an  order  of  council  was  afterwards 
made  by  which  the  Extradition  Act,  1870,  from 
and  after  the  28th  of  October,  1872,  is  to  apply 
in  the  case  of  the  tzsaty  with  the  Blng  of  thu 
Belgians. 
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erime  "  in  seotkm  26  of  the  Act  is  what 
would  be  one  of  the  Grimes  specified  in 
the  sohedule,  if  oonunitted  in  this  ooontrj. 
Now,  by  the  Debtors  Act>  1869  (32  4  33 
Viot.  o.  62),  s.  11,  which  contains  the  law 
relating  to  the  punishment  of  fraadolent 
debtors,  the  offenpe  of  fraudulent  removal 
of  property  in  contemplation  of  bank* 
raptcj  onlj  relates  to  acts  hy  the  bank* 
rupt  and  not  to  a  fraudulent  complicity 
in  such  acts,  which  is  the  offence  with 
which  the  prisoner  is  charged.     Again, 
by  section  6  of  the  Extradition  Act,  1870, 
a  fngitiye  is  liable   to  be  appreheoided 
whetihar  the  crime,  in  respect  of  which 
the  surrender  is  sought,  was  committed 
before  or  after  the.  date  of  the  order  in 
council  applying  the  act,  but  in  ihe  present 
case  the  crime  was  committed  berore  the 
Act  itself  was  passed,  and  it  is  contrary . 
to  all  principle,  in  the  absence  of  express 
provision,  to  ^ye  a  retrospective  opera- 
tion to  a  crinunal  statute.    The  law  was 
not  intended  to  apply  to  frigitives  who 
were  iMi  the  date  of  the  Act  resident  in 
this  country.     Then  with  regard  to  the 
depositions  taken  in  Belgium,  the  magis* 
iarate  ought  not  to  have  received  them  in 
evidence.     Sections  14  and  15  of  the  Act 
allow  foreign  d^>oSitions  to  be  received 
in  evidence  if   properly   authenticated, 
but  by  section  10  the  magistrate  is  only 
to  commit  the  person  charged  upon  sud^ 
evidence  as,  a^ccording  to  the  law  of  Eng^ 
Icmdy  would  justify  the  committal.     Here 
it  appears  that  the  depositions  were  not 
taken  in  the  presence  of  the  prisoner,  and 
she  had  no  opportunity  of  cross-examin- 
ing the  witnesses.    li»tly,  wiih  regard 
to  the  Belgian  warrant  of  arrest,  it  is 
submitted,  firsts  that  it  does  not  disclose 
any  crime  committed    by  the  prisoner 
within  the  territory  of  Belgium,  but  a 
crime  (if  any)  committed  in  France  ;  se- 
condly, the  second  article  of  the  treaty 
between  Belgium  and  this    country  re- 
quires that  a  requisition  for  surrender  on 
the  part  of  Belgium  is  to  be  accompanied 
by  a  warrant  issued  by  a  Judge  or  magis- 
trate, and  depositions  taken  before  such 
Judge  or  magistrate.  Here  the  depositions 
were  not  taken  before  the  same  Judge  who 
issued  the  warrant. 

.  The  Attarrwy^GhnercU  {Sir  J.  Ooleridge)^ 
and  0.  Bowen  shewed  oause^  and^  were 


requested  to  confine  their  argument  to 
the  <]^uestions,  first,  whether  there  was 
sufficient  proof  of  an  ''  extradition  crime '' 
within  the  meaning  of  the  Act ;  secondly, 
whether  extradition  could  be  granted  of  a 
fugitive  who  had  taken  refuge  in  this 
country  before  the  date  of  the  Act. — ^The 
Legislature  intended  that  the  list  of 
crimes  should  be  construed  according  to 
law,  and  accessories  before  the  fistct  are  by 
law  liable,  and  may  be  proceeded  against 
as  prinoiptfds.  The  first  crime  specified  in 
the  list,  "  murder  and  attempt  and  con- 
piracy  to  murder,"  would  surely  include 
accessories  before  the  fisict.  With  regard 
to  the  question  whether  the  Act  applies 
to  persons  who  came  here  before  it  was 
passed,  there  can  be  no  doubt  that  it  was 
mtended  to  dear  this  country  of  foreign 
(criminals  without  regard  to  the  date  of 
their  crime  or  of  their  arrival  here.  The 
words  in  section  6,  ^^  whether  the  crime  in 
respect  of  which  the  surrender  is  sought, 
was  committed  before  or  after  the  date  of 
the  order,"  were  only  inserted  from  extra 
caution. 

BiAOEBUBK,  J.— I  am  of  opinion  that 
the  prisoner  is  entitled  to  be  discharged 
from,  custody  on  the  ground  that  she  is 
not  shewn  to  be  accused  of  an  ^^  extradition 
crime  "  within  the  meaning  of  the  statute. 
With  regard  to  the  different  points  which 
have  been  taken  and  argued,  in  the  first 
place,  we  are  all  satisfied  that  the  pro- 
visions in  Article  2  of  the  treaiy  as  to  the 
documents  and  particulars  which  are  to 
apcompany  a  requisition  for  the  surrendea* 
of  a  fugitive  criminal,  are  only  material 
to  this  extent,  that  if  they  are  not  com- 
plied with,  the  Home  Secretary  may  re- 
fuse to  order  the  magistrate  to  intervene. 
If^  however,  the  Home  Secretary,  without 
insisting  upon  these  conditions,  chooses  to 
require  the  magistrate  to  issue  his  warrant, 
all  that  remains  for  us  to  do  is  to  consider 
whether  the  magistrate  had  jurisdiction 
to  commit  the  prisoner  under  the  Extra- 
dition Act,  18/0.  We  think,  therefore, 
that  there  is  nothing  in  the  objection  that 
the  depositions  were  not  taken  before  the 
same  Judge  who  issued  the  warrant  of 
arrest.  Secondly,  we  are  of  opinion  that 
under  sections  14  &  15  of  the  Extradi- 
tion Aci^  foreign  depositions  may  be  put 
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in  evidence  before  the  English  magis- 
trate, although  they  were  not  taken  in  the 
presence  of  the  accused  person  and  he  had 
no  opportunity  of  cross-examining  the 
witnesses.  These  are  matters  which, 
haying  regard  to  the  practice  in  other 
countries,  we  do  not  thmk  a£fect  the  ad- 
missibility of  the  depositions,  though  I  do 
not  say  that  the  magistrate  ought  not  to 
give  weight  to  the  circumstances  under 
which  they  were  taken,  and  receive  the 
statements  with  due  qualification.  But 
with  regard  to  the  thinl  question,  I  am 
Sony  to  be  obliged  to  say  that  1  think 
neither  the  Act  nor  the  treaty  enables  us 
to  order  the  prisoner  to  be  surrendered. 
The  Act  enumerates  in  a  schedule  the  dif- 
ferent descriptions  of  crimes  called  "  ex- 
tradition crimes,"  of  which  a  person  must 
be  accused  or  convicted  before  he  can  be 
surrendered  to  a  foreign  state,  and  the 
only  description  which  it  is  suggested  can 
apply  here,  is  that  of  "  crimes  by  bank- 
rupts against  bankruptcy  law."  Now  I 
am  disposed  to  a^ree  with  the  argument 
of  the  Attorney-General  that  in  uie  case 
of  murder,  the  first  crime  specified  in 
the  schedule,  the  description  would  in- 
clude accessories  before  the  fiMst,  who 
were  always  liable  to  be  punished  as 
criminals,  and  who  now  by  11  &  12  Vict, 
c.  46  may  be  indicted  and  punished  as  if 
they  were  principal  felons.  But  here,  in 
the  schedule  to  the  Act,  there  is  a  par- 
ticular designation  and  description  of  the 
sort  of  person  by  whom  the  crime  must 
be  committed.  It  is  a  crime  by  a  '*  bank- 
rupt," and  this  description  cannot  include 
crimes  against  the  bankruptcy  law  com- 
mitted by  persons  who  are  not  bankrupts. 
I  think,  therefore,  that  the  charge  against 
the  prisoner — ^that  of  complicity  in  the 
fraudulent  bankruptcy  of  her  husband — 
does  not  come  within  the  words  of  the  sche- 
dule, and  is  therefore  not  an  extradition 
crime.  Whether  this  was  a  mistake  of  the 
Legislature  or  not,  I  cannot  say ;  it  is  con- 
ceivable that  it  may  have  been  intended  to 
make  a  difference  between  the  law  appli- 
cable to  bankrupts  themselves,  and  that 
concerning  accomplices  in  their  fraud; 
but  whatever  was  the  intention,  it  is  im- 
possible for  us  to  extend  the  application  of 
the  Act  to  the  accused  in  the  present  case, 
in  the  face  of  these  words.    We  are  there- 


fore on  this  ground  bound  to  order  the 
prisoner  to  be  discharged.  Lastly,  with 
regard  to  the  question  whether  ike  Ex- 
tradition Act  applies  to  crimes  committed 
before  the  date  of  the  Act,  I  will  only  say 
that  I  think  the  point  so  doubtfiil  that  I 
consider  it  very  desirable  the  Legislatoie 
should  interfere  and  cause  the  enactment 
to  be  amended  (2). 

QuAiN,  J. — I  am  of  the  same  opinion. 
I  think  that  the  words  in  the  schedule, 
"  crimes  by  bankrupts,"  are  too  strong  to 
be  got  over.  In  the  case  of  the  otiier 
crimes  described  in  the  schedule,  there  is 
no  description  of  the  person  by  whom  the 
crime  is  committed,  -but  merely  a  de- 
scription of  the  crime.  Here  the  operation 
of  the  schedule  is  limited  to  a  s^ifio 
class  of  persons  to  which  the  prisoner 
does  not  belong. 

Abchibald,  J. — I  am  of  the  same  opin- 
ion.  I  quite  agree  with  what  has  been 
said  by  my  brother  Blackburn  as  to  the 
different  points  which  have  arisen.  As  to 
the  third  point,  I  will  only  say  that  if  we 
were  to  put  a  different  construction  upon 
the  schedule,  we  should  have  to  ignore 
the  words,  "by  bankrupts,"  which  we 
have  no  power  to  do. 

Prisoner  discharged. 

Attorneys — single,  Cooper  &  Holmes,  for  appli- 
cant ;  Solicitor  of  the  Treasnzy,  for  the  Crown. 


1873. 
May  28. 


THE  QUEEN  t;.  POWELL. 


Highway — Proceedings  for  Stopping  up 
— Vesiry  Meeimg — Sufftdenoy  -of  NoUce — 
5  ij-  6  Wai  4.  c.  60.  «.  84;  58  Oeo.  3. 
c.  69.  s.  1, 

By  the  Eighwcvys  Act^  6^6  With  4.  c. 
60.  s,  84,  "  when  the  inhabUomts^  in  vesiry 
assembled^  shall  deem  U  expedient  that  any 
highway  should  he  stopped  up,  diverted  or 
turned  .  ,  ,  ,  the  chairman  of  such  meeting 
shall,  by  a/a  order  in  writing,  direct  the  sur^ 
veyor  to  apply  to  the  justices  to  view  the 
same,  ^c."  (specifying  other  proceedings 

(2)  See  "The  Extradition  Act,  1878,"  36  ^  37 
VicU  C  60.  fl.  2* 
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/or  stopping  i^  or  diverting  the  highway). 
By  58  Geo,  8.  c.  69.  «.  1,  no  vestry  shall 
he  holden  unHl  public  notice  shall  have  been 
given  of  such  vestry ^  cmd  of  the  place  aiid 
hour  of  holding  the  same,  and  the  special 
purpose  thereof f  three  do/ys  a>t  the  least  be- 
fore the  day  to  be  appointed  for  holding 
such  vestry,  by  ihe  publication  of  such  notice 
in  the  parish  church  or  chapel,  8fc, 

NoUce  of  a  vestry  meeting  was  given  in 
the  toords  following — ^^  Hamlet  of  Trevecca. 
— I,  ihe  undersigned,  hereby  give  notice  that 
a  meeUng  of  the  raiepayers  of  the  above  ham- 
letwiUbe  heldat  the  Vestry  Boom,  ^c.  .  .  .  . 
for  the  purpose  of  taking  into  consideration 
ihe  proceedings  now  taken  by  Mr.  John 

Tarry,  of ,  against  Mr.  Ehys  Dames, 

surveyor  of  the  Talgarth  District  Highway 
Board,  respecting  Blaenanbach  Eoad,  and 
for  other  purposes  connected  with  the  high^ 
ways  of  the  cAove  hamlet.*^ 

The  meeting  so  convened  passed  a  resohi* 
Uon  that  ihe  road  should  be  stopped  up, 
under  the  5  ^  6  WiU.  4  c.  50.  s.  84  :— 

Held,  thai,  having  regard  to  the  fact 
ihai  proceedings  had  been  taken  for  com* 
peHaaig  the  parish  to  repaw  the  highvHvy, 
the  notice  sr^ficienHy  informed  the  public 
thai  any  steps  which  might  be  necessary  for 
defeasing  these  proceedings,  such  as  stopping 
up  ihe  highway,  would  be  consider^  by 
iAe  vestry,  and  that  the  meeimg  was  ihere* 
fore  duly  convened. 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Kep.  (n.s.)  M.0. 129.] 


[IN  THE  EXCHEQUER  CHAMBER.] 
(Appeal  from  the  Court  of  Queen* s  Bench.) 

1873.  1  JONBS    AND  WIFE    V. 

Jane  17.   j  outhbebtson. 

Husband  and  Wife — Chose  in  Actionr^ 
Money  borrowed  and  received  for  Improve^ 
ment  of  Wife's  Separate  Estate — Set-off  of 
Debt  due  from  Htisband — Parties  to  Action, 

A  married  woman  entitled  to  property 
for  her  separate  use  was  desirous  of  raising 
money  for  tJie  improvement  of  Tier  estate, 
while  her  husband  also  wished  to  raise 
money  to  discharge  a  debt.  They  accord- 
ingly  arranged  through  the  defendant^  their 


solicitor,  to  borrow  money  uponmortgage  of 
the  separate  estate,  and  upon  policies  upon 
the  lives  of  each  of  them  respectively.  The 
money  was  to  be  advanced  by  instalments, 
and  when  the  first  instalment  was  due  the 
husband  and  wife  signed  a  joint  authority 
for  the  defendant  to  receive  it  for  them. 
The  defendant  received  the  money,  and 
claimed  to  retain  part  of  it  in  respect  of  a 
separate  debt  due  to  him  as  solicitor  of  the 
husband : — ^Held,  by  the  Exchequer  Cham^ 
ber,  affirming  the  judgment  of  the  Court  of 
Queen^s  Bench,  that  in  an  action  by  huS' 
band  and  wife  the  defendant  could  not 
retain  the  money,  or  set  off  against  it  a  debt 
due  to  the  husband,  as  it  was  received  upon 
the  express  understanding  that  it  was  to  be 
held  for  the  husband  and  wife  jointly,  so 
thai  there  never  wets  any  reduction  into 
possession  on  the  part  of  the  husband. 

Appeal  from  the  decision  of  the  Conrt 
of  Queen's  Bench,  reported  41  Law  J. 
Kep.  (N.8.)  Q.B.  145. 

Declaration  for  mone^  payable  hj  the 
defendant  to  the  plaintiffs,  for  money  re- 
ceived by  the  defendant  for  the  use  of 
Jones  and  Bhoda  Celia,  his  wife,  in  ri^ht 
of  the  said  Bhoda  Celia  alone,  die  being 
then  entitled  to  the  same  for  and  to  her 
sole  and  separate  use,  free  from  and  in- 
dependent of  husband,  and  for  the  re- 
covery of  which  she  had  a  right  to  sue 
the  defendant. 

Pleas :  Never  indebted,  and  payment. 

Joinder  of  issue. 

The  material  fitcts  were  as  follows — 

The  plaintiffs  were  married  on  the  9th 
May,  1869 ;  no  settlement  was  at  any 
time  made  on  the  marriage ;  the  defendant 
is  an  attorney.  William  Hopkins  (the 
father  of  the  jfemale  plaintiff)  by  his  will 
dated  13th  May,  1838,  devised  and  be- 
queathed all  his  real  and  personal  estate 
unto  his  daughter  (then  Bhoda  Gelia 
Hopkins)  for  her  separate  use,  free  from 
the  conbx)l,  debts  and  engagements  of 
any  husband,  and  appointed  her  executrix 
of  his  will. 

The  testator  died  on  the  24th  of  Feb- 
ruary, 1870,  without  revoking  his  will, 
which  was  afterwards  duly  proved  by  the 
female  plaintiff. 

In  the  course  of  the  summer  succeeding 
the  testator's  death,  the  male  plaintiff  was 
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indebted  to  Messrs.  Franklyii  and  other 
persona ;  be  was  desirous  to  pay  Messrs. 
iVanklyn's  debt,  iiribilst  the  female  plain- 
tiff was  desirous  to  raise  money  to  bmld 
or  repair  some  oottages  on  the  property 
at  Neath,  devised  to  her  separate  use  as 
before  mentioned.  With  a  view  to  raise 
money  to  effect  these  objects,  they  con- 
sulted the  defendant,  who  was  their 
attorney,  and  by  his  adyioe  entered  into  a 
negotiation  with  '^The  Union  Finance 
Company,  Limited,"  for  a  loan  of  the 
sum  of  5502.  on  the  security  of  the  landed 
property,  and  also  of  two  policies  of  in- 
surance of  the  male  plainti£^  one  being  a 
policy  on  his  own  life,  and  the  other  <m 
that  of  his  wile.  The  transaction  was 
afterwards  carried  out,  the  company  con- 
senting to  advance  the  sum  on  mortgage. 

A  deed  between  the  plaintiffs  and  we 
company  was  accordingly  prepared  and 
executed  on  the  2nd  Jiuy,  1870,  to  effect 
the  above  objects. 

On  the  Ist  July,  1870,  the  following 
authority  was  given  to  the  defendant  to 
receive  the  said  sum  of  1502. — 

"We,  the  undersigned,  do  hereby 
authorize  you  to  receive  of -and  from  the 
Union  Finance  Company,  Limited,  Bristol, 
or  their  solicitors,  Messrs.  Sweet  i 
Burroughs,  the  sum  of  1502.  (less  solici- 
tor's charges),  being  the  first  instalment 
on  account  of  a  loan  of  5502.,  which  t^e 
said  company  have  agreed  to  lend  us  on 
the  security  of  property  situate  in  Neath 
and  Swansea,  Glamorganshire,  and  for 
your  so  doing  this  shall  be  your  sufficient 
authority.    Dated  Ist  July,  1870. 

*'  (Signed^        Thomas  Jones,  Junr. 
*'  (Signed)        Bhoda  Cslu  Jonbs. 
"  To  Mr.  BjoweH  Cuthbertson, 

"  SoKcitor,  Neath." 

Part  of  the  sum  of  1502.  was  to  have 
been  applied  in  discharge  of  the  debt  of 
the  male  plaintiff  to  Franklyn ;  the  re- 
mainder was  to  have  been  applied  to  the 
erection  of  the  cottages,  l^e  said  first 
instalment  of  1502.,  less  mortgagee's 
solicitor's  charges,  was  thereupon  paid 
over  to  the  defendant  by  the  company ; 
and  out  of  the  same  he  retained  the  sum 
of  702.  80.  7d,  for  monev  due  to  him  for  a 
bill  of  costs  for  professional  services 
theretofore  renderea  by  him  to  the  male 
plaintiff,  and  for  money  paid  by  tino  de- 


fendant for  the  use  of  the  male  plaintiff  at 
his  request.  The  present  action  was 
afterwards  brought  by  the  plaintifBi  jointly 
for  its  recovery. 

The  Court  of  Queen's  Bench  held  on 
these  &cts  that  the  defendant  was  nol 
entitled  to  set  off  the  money  against  the 
husband's  debt,  as  there  never  had  been 
any  reduction  into  possession  on  the  part 
of  the  husband. 

This  was  an  i^ppeal  against  that  de- 
cision. 

MarMy  (Hughes  with  him),  for  de- 
fendant, repeated  the  argumente  urged  in 
the  Court  below. 

G^ard  (B.  F.  WiUiams  with  him),  for 
the  plaintiff,  was  not  heard. 

Eellt,  C.B. — I  am  of  opinion  that  this 
judgment  should  be  affirmed,  upon  the 
ground  that  where  the  oonsida^oii 
moves  wholly  or  in  part  from  the  wife,  or 
she  is  the  meritorious  cause  of  action,  ihe 
husband  may  join  his  wife  in  the  action, 
thereby  giving  his  assent  to  her  taking 
an  interest  in  the  property.  That  is  the 
case  here,  both  on  the  declaration  and 
evidence.  Upon  looking  at  the  promi- 
nent case  on  the  subject,  Bidgood  v.  Wa^ 
(1),  we  find  it  is  an  authority  that  an 
action  is  not  maintainable  at  law  for 
monev  had  and  received  to  the  use  of 
both  husband  and  wife  simfUcUer  witiiout 
any  allegation  of  the  wife's  right  to  the 
money.  But  when  it  appears  in  the  de- 
claration  and  from  the  evidence  that  the 
action  is  wholly  or  in  part  upon  a  con- 
tract relating  to  the  wife's  separate  pro- 
perty, it  is  competent  to  the  husbuid  to  e 
give  his  wife  an  interest  in  the  contract 
and  join  her  in  an  action  with  him. 
There  is  nothing  in  this  qualification  to 
interfere  with  the  law  as  decided  by  Bid^ 
good  V.  Way  (1),  nor  by  King  v.  Basing- 
ham  (2).  It  appears  in  the  argument  of 
the  former  that  tnere  are  many  exceptions 
to  the  general  rule,  and  amongst  them  were 
mentioned  AbhoU  v.  Blofield  (3),  Breshford 
V.  Buckingham  (4),  &o.  The  question, 
therefore,  here,  is  whether  in  this  case 
the  wife  is  not  at  least  in  part  the  meri- 

a  2  W.  BL  1236. 
8  Mod.  199. 


(8) 


2  BoUe  205. 
Gro.Jao.itOd. 
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torions  ottiise  of  ibe  aotion,  and  whether, 
iherefarei  the  husband  might  not  join  her 
in  sning.  The  declaration  in  this  case, 
if  it  had  simply  been  for  money  had  and 
received  to  the  nse  of  the  husband  and 
wife,  would  have  been  bad,  npon  the 
aathoriigr  of  Bidgood  v.  Way  (1),  but  for 
the  words  "  in  right  of  the  said  Rhoda 
Celia  alone,  she  being  then  entitled  to  the 
same  for  and  to  her  sole  and  separate  nse, 
free  finom  and  independent  of  the  said 
Thomas  Jones,  and  for  the  recoverj  of 
which  she  had  a  right  to  sue  the  de- 
fendant." This  statement  in  the  decla- 
ration is  not  siariotly  accurate,  but  it 
appears  from  the  evidence  that  the  wife 
Imd  a  separate  estate  in  some  freeholds 
and  leasehold  properly,  and  as  the  money 
was  advanced  upon  the  security  of  her 
separate  estate  for  certain  purposes,  and 
tbie  defendant  knew  that  it  was  obtained 
for  these  purposes  only,  and  the  wife 
would  have  been  entitled  to  an  injunction 
if  either  the  husband  or  the  solicitor  had 
attempted  to  apply  the  money  to  different 
purposes,  there  can  be  no  doubt  this 
was  enough  to  make  the  wife  in  part  the 
meritorious  cause  of  action.  Certainly 
she  comes  within  the  exception  to  the 
general  rule,  and  therefore  may  sue  with 
her  husband.  In  the  last  case  in  error, 
FUHt.  Penrms  (5),  the  rule  from  all  the 
authorities  was  clearly  stated  by  my 
brother  Cleasby.  When  that  case  was 
before  us,  I  doubted  whether  there  was 
sufficient  upon  the  record  or  in  the  evi- 
dence to  tuce  it  out  of  the  authority  of 
Bidgood  V.  Way  (1),  and  I  dissented 
from  the  view  of  tiie  rest  of  the  Oourt ; 
but  when  it  appears,  as  in  this  case,  that 
the  wife  was  m  part  the  meritorious  cause 
of  the  action,  and  we  have  power  to 
amend  the  declaration,  I  think  it  was 
competent  for  the  husband  to  give  his 
wife  an  interest  in  the  money  sought  to 
be  recovered.  The  jud^ent  of  the 
Queen's  Bench  must  be  affirmed. 

MABTor,  B. — ^I  am  of  the  same  opinion, 
and  on  simple  grounds.  I  do  not  con- 
sider whether  this  is  money  had  and 
i^eceived  ad  damnum  ipatus  or  i^aorvm; 
such  techniddities  are  mere  nonsense. 
Any   amendment  may  be  made  to  this 

(•>  38  Lmt  J.  Bepi  (lup.)  03.  (&K.  Ch.)  217. 


declaration  oonsistttii  with  the  same  par* 
ties  remaining  on  the  record,  and  there 
can  be  no  doubt  that  this  money  was 
treated  as  the  money  of  the  wife,  so  as  to 
make  her  the  meritorious  cause  of  action, 
and  to  bring  this  case  within  the  rule  of 
law  enabling  the  husband  either  to  sue 
himself  or  join  his  wife. 

Brett,  S, — ^As  I  understand,  the  ques- 
tion is  whether  there  was  evidcoice  at  the 
ixial  to  support  a  joint  action  by  husband 
and  wife  on  a  declaration  disclosing  the 
true  facts  of  the  case.  The  fiekcts  proved 
perhaps  did  not  support  the  declaration 
as  drawn,  but  they  did  support  a  cause  of 
action  which  we  may  supply  by  amend- 
ment. It  seems  clear  that  the  husband 
might  sue  alone;  but  the  question  is 
whether  he  can  also  join  his  wife  in  the 
action  so  as  to  give  her  an  interest.  The 
foots  were  that  this  money  from  the  loan 
socie^  would  not  have  been  advanced  ex- 
cept for  the  sectirity  of  the  wife's  separate 
property.  The  contract  for  the  loan  was 
made  after  marriage,  and  there  was  an 
implied  contract  of  the  defendant  with 
botib  the  husband  and  wife.  This  made 
the  wife  in  part  the  meritorious  cause  of 
an  action  upon  the  defendant's  implied 
contract  within  the  rule  laid  down  in 
Eoper  on  Husbamd  a/nd  Wifey  p.  213,  and 
for  which  he  quotes  Rose  v.  Bowler  (6)  ; 
that  case  does  not  directly  decide  this 
point,  but  Boper's  statement  is  a  fair 
mference  from  it.  I  think  that  a  decla- 
ration stating  that  the  money  had  been 
raised  partly  on  the  security  of  the  wife's 
separate  estate  would  have  been  good. 

Clbasbt,  B. — I  am  of  the  same  opinion. 
The  declaration  has  been  framed  evidently 
to  escape  the  difficulties  raised  by  BidU 
good  V.  Way  (I),  and  it  is  not  accurate  in 
&ct;  but  the  question  is  whether  a  good 
declaration  can  be  stated  in  the  ioint 
names  of  the  plaintiflb.  The  husband 
could  not  reduce  the  property,  which  was 
mortgaged,  into  his  possession  ;  that  was 
the  separate  estate  of  his  wife.  We  must 
then  see  whether  the  money  raised  upon 
this  mortgage  was  in  any  way  reduced 
into  the  husband's  possession ;  that  is  a 
question  of  intention.  It  seems  to  me 
tnat  the  joint  authority  to  the  defendant 

(6)  lfi.^108 
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negatiyes  any  intention  on  the  hnsband's 
part  to  reduce  the  money  into  his  posses- 
sion, and  if  there  was  such  an  intention, 
it  was  never  effected. 

Grove,  J. — I  am  of  the  same  opinion. 
Here  the  defendant  is  more  in  the  nature 
of  an  agent  of  the  husband  than  the  de- 
fendant in  Fleet  v.  Perrins  (6),  but  he 
must  be  agent  to  appropriate  the  money 
to  the  purpose  directed  by  his  authority, 
in  other  words  he  has  no  election  as  to 
whether  the  money  shall  be  reduced  or 
not  into  the  husband's  possession,  con- 
trary to  the  original  intention  of  the 
deposit. 

Denmak,  J. — The  only  question  is 
whether  the  plaintiffs  can  sue  jointly  for 
this  sum  of  money  in  the  defendant's 
hands.  I  agree  with  the  Lord  Chief  Baron 
on  the  general  law,  and  I  think  this  case 
is  decided  by  the  answer  to  the  question, 
"  Must  the  husband  set  up  Mb  jus  mariii  /" 
It  would  be  very  inequitable  if  he  must, 
and  I  adopt  the  words  of  the  Court  below : 
'*  When  the  husband  and  the  wife  signed 
the  joint  authority  to  the  defendant  to 
receive  the  first  instalment,  he  was  well 
aware  that  with  the  exception  of  the  debt 
to  Messrs.  Franklyn,  the  residue  of  the 
money  was  to  be  applied  solely  for  the 
benefit  of  the  wife,  and  he  became  the 
agent  of  both  the  plaintiffs  to  carry  that 
purpose  into  effect.  The  money,  there- 
rore,  when  received  by  him,  was  received 
simply  as  agent  for  the  husband  and  wife 
to  carry  inta  effect  their  several  objects, 
and  he  could  not,  against  the  will  of  the 
parties,  treat  the  transaction  as  a  reduc- 
tion into  possession  by  the  husband  on 
his  own  account  and  for  his  own  purposes, 
and  he  had  no  right,  therefore,  to  set  up 
as  an  answer  to  the  present  action  that 
the  money  when  it  got  into  his  hands 
was  the  money  of  the  husband  only." 
Therefore,  independentiy  of  the  general 
law,  the  attorney  was  estopped  from 
setting  up  the  husband's  right.  The 
judgment  of  the  Queen's  Bench  will  be 
affinned. 

Judgment  for  the  plamUffs. 

Attomeys—BeU,  Brodrick  &  Gray,  agents  for 
Smith,  Lewis  &  Jones,  Swansea,  for  plaintiffi ; 
£.  Peacopp,  agent  for  Outhbertson  &  Torberyille, 
Heath,  for  ddrendant. 
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Marine  Insurance  —  Policy  u/nstam^ 
and  unexecuted — Sli^ — Action — 30    Vict, 
c.  23,  88.  7, 9. 

The  defendants,  an  Insurance  Company  ad 
Liverpool^  employed  E.  &'  Oo,  as  their  agents 
in  London  to  acc^t  risks  and  receive  pre* 
miums  in  London  for  polices  of  marine  in' 
surance.  The  plaintiffs  instructed  P.  ^  Oo., 
insurance  brokers  in  London,  to  effect  an 
insurance  upon  a  cargo  of  rails.  P.  ^  Oo. 
on  the  16th  of  Novemher,  1871,  pre- 
pared  a  slip  which  was  initialed  by  E. 
Sf  Go.,  and  a  copy  was  mude  out  by  P.  ^ 
Co.  who  sent  it  toE.  Sf  Co,  On  the  same 
night  E.  8f  Co.  sent  the  copy  to  the  defend^ 
ants  at  Liverpool.  A  policy  ought  to  have 
been  executed  and  sent  soon  after,  but  this 
was  not  done.  An  account,  induding  2s.  6d. 
policy  duty,  was  sent  by  E.  Sf  Co.  to  P,  &" 
Co.,  who  paid  it  on  the  ISth  of  March,  1872, 
No  stamped  policy  was  ever  prepared  or 
executed,  and  the  ship  on  which  the  cargo 
of  rails  was  honing  been  lost,  the  defend^ 
amis  refused  to  execute  thepoUcy  or  to  pay 
the  insurance  money.  The  jury  found  that 
the  defendants  authorised  E.  Sf  Co.  to  issue 
slips,  accept  risks  and  receive  premiums ; 
that  they  had  given  plaintiffs  reasonable 
ground  to  beUeve,  amd  thai  the  plaintiffs  did 
betievCf  thai  if  the  plaintiffs  paid  the  pre- 
mium and  stamp,  on  a  slip  uiiHalea  by 
E.  8f  Co.,  they,  the  defendants,  would  issue 
a  poUoy  in  accordance  unth  the  sUp.  They 
also  found  that  the  plaintiffs  were  prevented 
by  the  conduct  of  the  defendants  from  in- 
suring elsewhere : — Held,  by  Quain,  J.,  and 
ABCmBALD,  J.  (Blagkbubn,  J.,  disseniiente), 
that  there  was  no  duty  on  the  defendants 
separable  from  the  contract  to  insure  in  the 
usual  and  oustomury  manner,  and,  there- 
fore, that  no  actiofi  on  such  contract  being 
maintainable  by  the  plaintiffs  against  the 
defendants  without  contravening  the  provi- 
sions ofss.  7  and  9  of  30  Vict.  c.  23,  the 
plaintiffs  could  not  recover  in  any  form  of 
action  brought  against  tJ^e  defendants. 

The  first  count  of  the  deolamtion  stated 
that  the  defendants  by  warranting  to  the 
plaintifb,  tiiat  one  Eames  was  duly  autho- 
rised  lui  thmr  agent^  and  on  their  behalf 
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to  accept  certain  risks,  and  receive  on 
their  behalf  certain  premiums  for  insnr* 
ance  npon  risks,  represented  by  the  said 
!E^mes  to  have  been  acce]J)ted  by  the  de- 
fendants, and  in  respect  of  a  policy  of 
insurance  drawn  up  and  executed  bv  the 
defendants  to  cover  such  risks,  inauced 
and  caused  the  plaintiffs  to  pay  certain 
premiums  for  the  said  insurance,  and  cer- 
tain other  monevs  for  the  costs  and  ex- 
penses of  the  said  policy  of  insurance  by 
the  said  Eames,  for  and  in  respect  of  a 
risk  accepted  by  him  for  and  in  the  name 
of  the  defendants,  upon  a  ship  of  the 
plaintiffs  called  the  lAzzie^  and  for  the  said 
policy  of  insurance  represented  by  the 
said  Eames  to  have  been  prepared  and 
granted  by  the  defendants  to  the  plaintiffs, 
and  retained  as  usual  in  the  hands  of  the 
defendants,  and  also  thereby  induced  and 
caused  the  plaintiffs  not  to  cover  the  said 
ship  by  other  insurances,  and  to  rely  upon 
the  said  policy  said  to  have  been  granted 
by  the  defendants.  And  the  plaintiffs  say 
that  all  conditions  precedent  were  fulfilled, 
and  all  times  elapsed,  and  all  matters  and 
things  were  done  and  happened,  necessary 
to  entitle  the  plaintiffs  to  have  the  said 
warranty  fulfilled  and  performed,  and  to 
sue  the  defendants  for  the  breach  of  the 
said  warranty  hereinafter  complained  of. 
Yet  the  plaintiffs  say  that  the  defendants 
were  guilty  of  a  breach  of  the  said  war- 
ranty in  this  respect,  that  the  said  Eames 
had  not  authority  as  their  agent  to  accept 
the  said  risks  and  receive  the  said  pre- 
miums for  insurances  as  warranted  as 
aforesaid,  whereby  the  plaintiffs  sustained 
great  loss  and  diunage  as  in  the  second 
count  hereinafter  set  forth. 

Second  counts  And  the  plaintiffs  also 
sue  the  defendants,  for  that  the  defendants  * 
by  falsely  and  fi«,udulently  misrepresent- 
ing to  the  plaintiffs  that  one  Eames  was 
then  duly  authorised  to  act  as  their  agent 
in  accepting  premiums  for  insurance ;  and 
also  that  the  defendants  had  granted  and 
accepted  a  policy  of  insurance  in  favour  of 
the  plaintiffs, covering  a  certain  ship  of  the 
plaintiffs  called  the  Lizzie^  induced  the 
plaintiffs  to  pay  to  the  said  Eames  a  large 
sum  of  money  for  and  as  a  premium  for 
such  insurance,  and  for  the  price  of  a  stamp 
for  the  said  policy,  and  also  to  abstain 
from  effecting  insurances  with  other  un- 

Niw  Sbbizs,  42<— Q.B. 


derwriters,  whereas  in  truth  and  in  fact 
no  such  policy  was  granted  or  executed 
by  the  defendants,  nor  was  the  said  Eames 
authorised  to  receive  premiums  for  the 
defendants,  all  of  which  premises  the 
defendants  well  knew  at  the  time  of  the 
making  the  said  false  representations; 
whereby  the  plaintiffs  sustained  loss  and 
damage  by  paying  the  said  sum  of  money 
to  the  said  Eames,  without  having  the 
benefit  of  an  insurance,  and  by  abstaining 
from  covering  the  said  ship  by  other  in- 
surances ;  and  by  the  said  ship  being 
lost  by  perils  of  the  sea,  against  which 
the  plaintiffs  then  supposed  they  were 
insured,  the  plaintiffs  were  otherwise 
greatly  damnified. 

And  the  plaintiffs  also  sue  the  de- 
fendants for  money  payable  by  the  de- 
fendants to  the  plaintiffs  for  money  had 
and  received  by  the  defendants  to  the 
plaintiffs*  use. 

Pleas — First.  As  to  the  first  count  of 
the  declaration,  that  the  defendants  did 
not  warrant  as  therein  alleged. 

Second.  And  for  a  further  plea  to  the 
said  first  count,  the  defendants  say  that 
they  are  not  guilty  of  such  breach  of 
warranty  as  therein  alleged. 

Third.  And  for  a  further  plea  to  the 
said  first  count,  the  defendants  say  that 
they  did  not  induce  or  cause  the  plain- 
tiffs to  act  as  therein  alleged. 

Fourth.  As  to  the  second  count  of  the 
declaration,  the  defendants  say  that  they 
are  not  guilty. 

Fifth.  And  as  to  the  residue  of  the  de- 
claration, except  as  to  25Z.  Ihs,  6d,  parcel 
of  the  money  thereby  claimed,  the  defend- 
ants say  that  they  never  were  indebted  as 
alleged. 

Sixth.  And  as  to  the  said  sum  of  25Z. 
lbs.  6d.  parcel,  &c.,  the  defendants  bring 
into  Court  the  said  sum  of  25Z.  15^.  6d., 
and  say  that  the  said  sum  is  enough  to 
satisfy  the  claim  of  the  plaintiffs  in  respect 
of  the  matter  herein  pleaded  to. 

Replication,  taking  issue  on  the  pleas. 

The  cause  was  tried  before  Brett,  J.,  at 
Liverpool,  when  it  appeared  that  the  de- 
fendants, a  Liverpool  Insurance  Company 
(Limited),  employed  the  firm  of  Eames 
&  Co.  as  their  agents  in  London  to 
accept  risks  and  receive  premiums  in 
London  for  policies  of  marine  insurance. 
2a 
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The  course  of  business  was  that  one  of 
the  firm  of  Eames  &  Co.  accepted 
risks  for  the  defendants  by  himself 
initialing  slips.  When  a  slip  was  thus 
initialed  a  copy  was  sent  to  him,  which 
he  always  forwarded  to  the  defendants  at 
Liverpool  on  the  same  night  that  it  was 
received  by  him.  The  defendants  issued 
circulars  informing  the  public  that  Eames 
&  Co.  were  their  London  agents.  The 
plaintiffs  wishing  to  insure  some  steel  rails 
instructed  Patton  &  Co.,  insurance  bro- 
kers in  London,  to  insure  the  rails  for 
them.  On  the  16th  of  November,  1871, 
Patton  &  Co.  prepared  a  slip  (1).  This 
slip  was  iniatialed  by  one  of  the  firm  of 
Eames  &  Co.  Patton  <&  Co.  also  made 
out  a  copy  of  the  slip  and  sent  it  to  Eames 
&  Co.,  who  on  the  same  night  sent  it  to 
the  defendants  at  Liverpool.  In  regular 
course  this  ought  to  have  been  done  di- 
rectly after  the  slip  was  initialed,  and  the 
stamped  policy  ought  to  have  been  soon 
after  executed  by  the  defendants  and  sent 
by  them  to  Eames  &  Co.  If  this  had  been 
done,  the  premium  would  have  been  pay- 
able on  the  8th  of  December  by  the  broker 
to  the  defendants.  Patton  &  Co.  asked 
for  the  policy  several  times  at  the  office  of 
Eames  &  Co.  without  obtaining  it,  and  on 
the  29th  of  January,  1872,  ttie  defend- 
ants,  being  ihea  in  the  course  of  liquida- 
tion, an  enquiry  was  made  of  Eames  &  Co. 
by  the  Liquidator,  whether  the  slip  was 
to  go  forward.  Eames  &  Co.  immediately 
communicated  with  Patton  &  Co.,  and  in 
consequence  of  their  directions  the  slip 
was  put  forward.  Eames  &  Co.  forwarded 
to  Patton  &  Co.  an  account  (1).  Patton 
&  Co.  did  not  pay  until  the  13th  of  March, 
on  which  day  they  paid  the  amount  to 
Eames  &  Co.  by  a  cheque  payable  to  the 
order  of  the  defendants.  Eames  &  Co., 
by  virtue  of  an  authority  which  they  had 
from  the  defendants,  indorsed  the  cheque 
and  received  the  money.  The  defendants 
never  did  prepare  or  execute  any  stamped 
pohcy ;  the  ship,  with  the  rails,  was  totally 
lost,  and  the  defendants  refused  to  exe- 
cute the  policy  or  pay  the  insurance. 

The  learned  Judge  asked  the  jury — 
First,  —  Did   the    defendants   authorise 

(1)  See  the  judgment  of  Blackburn,  J.,  where 
the  material  part  of  the  slip  and  also  of  the  account 
is  set  out,  pages  227-8. 


Eames  &  Co.  to  issue  slips,  accept  risks 
and  receive  premiums  ? 

Second — Did  the  defendants,  by  issuing 
the  circular,  and  the  authority  which  they 
gave  to  Eames  &  Co.  to  issue  slips,  accept 
risks  and  receive  premiums,  give  the 
plaintiffs  reasonable  ground  to  believe, 
and  did  the  plaintiffs  believe  that  if  the 
plaintiffs  paid  the  premium  and  stamp 
on  a  slip  initialed  by  Eames  &  Co.,  they, 
the  defendants,  would  issue  a  policy  in 
accordance  wiUi  the  slip  ? 

Third — ^Were  the  plaintiflfe  prevented 
by  the  conduct  of  the  defendants  from  in- 
suring elsewhere  ? 

The  jury  found  for  the  plaintiffs  and 
the  learned  Judge  gave  leave  to  the  de- 
fendants to  move  to  enter  the  verdict  for 
them,  if  there  was  no  evidence  upon  an 
amended  declaration,  or  if  he  ought  not  to 
have  amended  the  declaration. 

A  rule  nisi  was  subsequently  obtained 
on  the  ground,  so  far  as  is  material  to  the 
present  report,  first,  that  there  was  no 
evidence  to  go  to  the  jury ;  second,  that 
no  action  would  lie  on  the  sKp  alone  with- 
out a  policy ;  third,  that  the  learned  Judge 
should  not  have  allowed  the  declaration 
to  be  amended. 

Benjamin  and  Mdcafee  shewed  cause 
against  the  rule. — They  referred  to  30  &  31 
Vict.  c.  23;  ss.  7  and  9  (2),  londdes  v.  The 
Pacific  Fire  and  Marine  Insurance  Com- 
jpany  (3),  and  Button  v.  Powles  (4). 

JB.  O,  WUUams,  in  support  of  the  rule, 

(2)  Statute  30  Vict  c.  23.  s.  7.  "  No  contract 
or  agreement  for  sea  insurance  (other  than  such 
insurance  as  is  referred  to  in  the  66th  section^  of 
The  Merchant  Shipping  Act  Amendment  Act, 
1862)  shall  be  valid  unless  the  same  is  expressed 
in  a  policy;  and  every  policy  shall  specify  the  par- 
ticular nsk  or  adventure,  the  names  of  the  sub- 
scribers or  underwriters,  and  the  sum  or  sums 
insured  ;  and  in  case  any  of  the  above-mentioned 
particulars  shall  be  omitted  in  any  policy,  such 
policy  shall  be  null  and  void  to  all  intents  and 
purposes." 

Section  9.  "  No  policy  shall  be  pleaded  or  given 
in  evidence  in  any  Court,  or  admitted  in  any  Court 
to  be  good  or  available  in  law  or  in  equity,  unless 
duly  stamped  ;  and  it  shall  not  be  lawful  for  the 
said  commissioners  or  any  officer  of  inland  revenue 
to  stamp  any  policy  at  any  time  after  it  is  signed 
or  underwritten  by  any  person,  on  any  pretence 
whatever,  except  in  the  two  cases  following,"  &c. 

(3)  41  Law  J.  Rep.  (N.8.JQ.B.  38,in  error,  100 
B.  c.  Law  Eep.  6  QJB.  674,  in  error,  617. 

(4)  2  B.  &  S.  174 ;  s.  c.  30  Law  J.  Rep.  (ha 
Q.B.  169. 
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referred  to  lonides  v.  The  Tacific  Fire  and 
Marine  Insurance  Canpany  (3),  Cory  v. 
PaUoib  (5),  35  Geo.  3.  c.  63.  88.4  and  11, 
Xenos  V.  Wichham  (6),  and  to  Arnold  on 
Marine  Insurance,  by  Madachlan, 

Cur,  adv.  vult. 

Blackbubn,  J. — In  this  case  on  the 
trial  before  my  brother  Brett  at  Liverpool 
the  plaintiffs  had  a  verdict  for  1,000Z., 
subject  to  leave  to  move  to  enter  a  verdict 
for  the  defendants,  reserved  by  the  learned 
Jndge  in  the  following  terms — "  If  there 
was  no  evidence  upon  an  amended  de- 
claration, or  if  I  onght  not  to  have 
amended."  The  Common  Law  Proce- 
dure Act,  1852,  section  222,  gives  the 
Judge  at  Nisi  Prius  power  to  make  all 
amendments  on  such  terms  as  he  thinks 
fit,  and  requires  that  all  such  amendments 
as  may  be  necessary  for  the  purpose  of 
determining  in  the  existing  suit  the  real 
question  in  controversy  between  the 
parties,  shall  be  made.  No  suggestion 
was  made  either  at  the  trial  or  on  the 
argument  that  there  were  any  terms  which 
it  was  proper  to  impose.  That  being  so, 
we  must  construe  this  reservation  as 
meaning  that  if  there  is  any  form  of  de- 
claration under  which  the  evidence  at  the 
trial  would  prove  the  plaintiffe'  right  to 
recover,  the  verdict  is  to  stand. 

Mr.  Aspinall  obtained  a  rule  on  four 
groimdSy  thus  stated  in  the  rule :  First, 
thaf  there  was  no  evidence  to  ^o  to  the 
jury ;  second,  that  no  action  will  lie  on 
the  slip  alone  without  a  policy;  third, 
that  no  interest  was  shewn  in  the  plain- 
tifi& ;  fourth,  that  the  learned  Judge 
should  not  have  allowed  the  declaration 
to  be  amended.  Against  this,  cause  was 
shewn  in  the  first  instance  before  my 
brother  Quain  and  myself^  when  we  were 
agreed  that  there  was  no  foundation  for 
the  objection  that  no  interest  was  shewn 
in  the  plaintiffs,  and  that  was  disposed  of 
on  the  argument,  and  we  need  not  tother 
notice  it. 

On  the  other  points  we  felt  so  much 
difficulty  that  we  directed  a  second  argu- 
ment when  my  brother  Archibald  could 

(5)  41  Law  J.  Bep.  (n.s.)  Q.B.  195  in  note  to 
lomdes  v.  The  Pacific  Fire  and  Marme  Insurance 
Company, 

(6)  36  Law  J.  Bep.  (k.s.)  CJP.  313;  s.  c  Law 
Bap.  2 Bog.  ^Ir.  App.  C.  296^ 


be  pvesent,  and  after  that  argument  the 
Court  took  time  to  consider. 

To  make  the  case  intelligible,  it  is  ne- 
cessary to  state  the  material  parts  of  the 
evidence. 

From  the  Judge's  note  it  appears  that 
the  defendante,  a  Liverpool  Insurance 
Company,  limited,  employed  the  firm  of 
Eames  &  Co.,  as  their  agents  in  London, 
to  accept  risks  and  receive  premiums  in 
London.  One  of  that  firm  was  called  as 
a  witness,  and  gave  evidence  that  the 
course  of  business  was  that  he  accepted 
risks  for  the  defendants  by  himself  initial- 
ing the  slips.  That  when  he  had  initialed 
the  slip  a  copy  of  the  sHp  (as  he  called  it) 
was  sent  to  him.  This  appears  to  have 
been  the  practice  described  in  the  7th 
paragraph  of  the  case  stated  in  Xenos  v. 
Wickham  (6). 

Li  that  case  I  expressed  an  opinion 
(7)  to  which  I  still  adhere,  that  what 
is  here  called  the  copy  of  the  slip  is  not 
like  the  first  slip,  in  legal  effect,  a  memo- 
randum of  the  terms  on  which  the  parties 
agreed  to  insure,  but  a  request,  or  man- 
date to  the  company  to  make  out  and 
execute  a  policy  according  to  the  practice. 
The  witness  proceeded  to  explain  that  the 
course  of  business  was  that  the  witness 
always  forwarded  the  copies  of  the  slips 
or  request  notes  to  the  defendante  at 
Liverpool  on  the  same  night  that  they 
were  received  by  him  in  London.  A  cir- 
cular approved  by  the  defendants,  inform- 
ing the  public  that  Eames  &  Co.  were 
their  London  agente,  was  put  in. 

The  plaintiffs  had  instructed  John 
Patten,  junior,  &  Co.,  insurance  brokers 
in  London,  to  insure  for  them  steel  rails, 
and  on  the  16th  of  November,  1871, 
Patten  &  Co.  prepared  a  slip  which  was 
put  in  evidence  at  the  trial,  and  which  has 
been  produced  before  us. 

It  was  headed  in  print,  "  Cash  account, 
John  Patten,  junior,  &  Co.,"  and  was 
dated  16th  of  November,  1861.  Then  in 
writing  followed—       „  ^.^^ 

"  Barrow  "  New  York. 

''  Steel  rails  f.  p.      a. 

f.g.      a.      ^eSOOl   gQ    o/» 
f.c.  4  s.    £6000/  ^^^-^ 
Below  followed  several  sums  initialed 
by  different  parties.    These  sums,  in  aU, 

(7)  33  Law  J.  Bep.  (n  s.)  C  J».  16. 
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amounted  to  4,200^.  Amongst  them  was 
"1,000Z.  T.  RE." 

It  was  proved  by  the  evidence  of 
Mr.  Eames  that  these  were  his  initials. 
No  evidence  was  given  as  to  the  effect  of 
this ;  but  there  is  no  doubt  that  in  mer- 
cantile understanding  this  amounted  to 
an  agreement  between  the  brokers, 
Patten  <fc  Co.,  and  Eames  (acting  for  the 
defendants),  to  insure  on  the  ship  Lizzie 
on  a  voyage  from  Barrow  to  New  York, 
1,000^.  part  of  6,880L  on  steel  rails  free 
of  particular  average  and  of  general 
average,  and  of  capture  and  seizure,  at 
608,  per  cent.,  and  that  the  premiums 
were  to  go  into  the  cash  account.  I  will 
consider  the  effect  of  the  revenue  laws 
on  this  afterwards. 

The  copy-slip  or  request-note  was  made 
out  by  Patten  &  Co.,  and  sent  to  Eames 
&  Co.,  who,  on  the  same  night,  sent  it  on 
to  the  defendants  at  Liverpool.  It  was 
not  stated  by  any  witness  when  this  was 
done.  In  regular  course  it  ought  to  have 
been  done  directly  after  the  slip  was  ini- 
tialed, and  the  stamped  policy  ought  then 
to  have  been  sent  up  by  the  defendants 
to  Eames  &  Co.,  duly  executed  by  them 
Boon  after. 

Had  this  been  done  in  November,  the 
amount  of  the  premium,  in  this  case  30?., 
less  10  per  cent,  on  that  amount  for  dis- 
count, or  in  this  case  271.,  less  a  still 
further  deduction  of  5«.  per  cent,  on  that 
271.,  making  the  net  sum  25Z.  13s.,  would 
have  been  payable  on  the  8th  of  Decem- 
ber by  the  broker  to  the  defendants.  And 
as  the  defendants  would  have  advanced 
for  the  broker  the  amount  of  the  stamp, 
that  would  have  been  due  at  once,  sd- 
though,  for  convenience  sake,  the  actual 
payment  would  in  practice  no  doubt  be 
made  at  the  same  time  when  the  larger 
sum  for  the  premiums  was  paid. 

The  defendants,  for  some  reason  not 
explained,  but.  probably  connected  with 
their  being  in  liquidation,  neglected  to 
send  up  the  stamped  policy.  Patten  <fe 
Co.*s  clerk  proved  that  he  several  times 
caUed  for  it  at  the  office  of  Eames  & 
Co.,  and  was  told  that  it  had  not  come 
up,  and  that  Eames  &  Co.  would  write  to 
the  defendants  sharply  about  it.  At  last^ 
on  the  29th  of  January,  1872,  the  defen- 
dants* liquidators  wrote  a  letter  to  Eames 
&  Co.  inquiring  whether  this  slip  was  to 


go  forward.      Eames  inmiediately  com- 
municated with  Patten    &  Co.,  and  in 
consequence  of  their  directions  the  slip 
was  put  forward,  and  Eames  &  Co.  for- 
warded to  Patten  &  Co.  an  account  of 
which  the  following  is  a  copy — 
"  The  Liverpool  Marine  Insurance  Com- 
**  pany.  Limited. 
"  London  Agency,  Eames  &  Co., 
"  St.  Michael's  House, 
"  ComhiU,  B.C. 
"  To    premiums     for     the 
month  of  January,  1872, 
less  brokerage,  and    10 
per    cent.    £scount   for 
cash       .        .        .        .    £26    13    0 
"PoUcyduty  .        .        0      2    6 

£25    15    6 


"  Note — The  discount  will  be  forfeited 
in  default  of  prompt  payment  on  the  8th 
of  February." 

This  account,  it  will  be  observed,  is 
made  out  exactly  as  if  there  had  been  a 
fresh  slip  initialed  in  January,  and  the 
stamp  had  been  duly  procured  by  the 
defendants. 

For  some  reason  not  explained,  actual 
payment  was  not  made  by  Patten  &  Co. 
till  the  13th  of  March,  on  which  day  they 
paid  the  amount  to  Eames  &  Co.  by  a 
cheque  payable  to  defendants'  order. 
Eames  &  Co.,  by,  virtue  of  an  authority 
which  they  had  from  the  defendants,  in- 
dorsed that  cheque,  and  received  the 
money. 

These  facts  are  very 'strong  evidence 
that,  as  between  Eames  &  Co.  and  Patten 
&  Co.,  it  was  understood  that  the  company 
had  undertaken  the  duty  of  preparing  the 
policy ;  the  defendants  never  did  prepare 
or  execute  any  stamped  policy.  The  Lizzy 
was  totally  lost,  and  then  the  defendants 
refused  to  execute  any  policy  or  to  pay  the 
insu^nce. 

The  main  contention  of  the  defendants 
was  that  the  plaintiffs  could  not  recover 
unless  the  Court,  in  direct  contravention 
of  the  30  Vict.  c.  23.  ss.  7  &  9,  permitted 
the  plaintiffs  to  make  available  a  contract 
for  marine  insurance  not  expressed  in  a 
stamped  policy,  and  on  the  pleadings,  as 
they  stood  at  the  trial,  this  was  the  case. 

But  the  learned  Judge  was  of  opinion, 
and  we  think  quite  correctly,  that  if  by 
any  amendment  the  pleadings  could  be 
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made  saoh  as  to  enable  the  plaintiffs  to 
recover  for  the  breach  of  the  defendants* 
duty,  without  contravening  the  statute, 
that  amendment  should  be  made. 

He  asked  the  jury  three  questions — 
first.  Did  the  defendants  authorise  Eames 
to  issue  slips  and  accept  risks  and  receive 
premiums?  second.  Did  the  defendants, 
by  approving  the  circular  and  the  au- 
thority which  they  gave  to  Eames  to 
issue  slips  and  accept  risk^  and  premiums, 
give  the  plaintiffs  reasonable  ground  to 
believe,  and  did  the  plaintiffs  believe  that, 
if  the  plaintiffs  paid  the  premium  and 
stamp  on  a  slip  initialed  by  Eames,  they, 
the  defendants,  would  issue  a  policy  in 
accordance  with  the  slip?  third,  Were 
the  plaintiffs  prevented  by  the  conduct  of 
the  defendants  from  insuring  elsewhere  ? 

The  jury  found  for  the  plaintiffs,  and 
the  veiSict  was  entered  for  1,000Z.,  sub- 
ject to  the  leave  already  mentioned. 

I  have  come  to  the  conclusion  that  the 
plaintiffs  may,  in  this  case,  recover  with- 
out infringing  the  existing  revenue  laws. 

In  Marsden  v.  Reid  (7)  the  Court  of 
King's  Bench  decided  that  the  then  Stamp 
Acts  forbade  ihem  to  look  at  the  slip  for 
any  purpose.  In  that  case  the  defence 
was  that  a  material  representation  was 
made  to  the  first  underwriter  to  induce 
him  to  subscribe,  which  representation 
the  defendants  contended  was  to  be  taken 
to  have  been  made  to  all  the  rest  of 
the  underwriters,  who  acted  on  the  credit 
of  that  first  underwriter,  without  the 
necessity  of  repeating  it  to  each.  It 
is  obvious  that  the  underwHter  who  was 
the  first  in  this  sense  was  the  first  under- 
writer who  agreed  to  subscribe,  and  first 
initialed  the  slip,  not  the  one  who  first 
signed  the  policy,  but  the  Court  thought 
themselves  bound  to  hold  the  contrary. 

A  subsequent  statute,  54  Geo.  3.  c.  144, 
provided  for  the  stamping  of  slips,  but  1/ 
believe  that  slips  never  were  in  practice 
stamped,  though  that  Act  remained  on 
the  statute  book  tiU  the  30  Vict.  c.  23. 

The  whole  of  the  Stamp  Acts  were,  as 
fer  as  related  to  marine  insurance,  re- 
pealed by  the  30  Vict.  c.  23,  and  therefore 
we  need  not  inquire  whether  the  mon- 
strous injustice  done  in  Marsden  v.  Reid 
(7^  was   really  forced  upon  the  King's 

(7)  3  East  672. 


Court  by  the  then  Stamp  Acts.  It  has 
been  determined  on  the  construction  of 
the  now  existing  Act  that,  though  the 
slip  being  a  contract  for  insurance  not 
expressed  in  a  stamped  policy  is  void  as  a 
contract,  and  as  such  not  admissible  in 
evidence,  it  is  admissible  for  other  pur- 
poses.— See  lonides  v.  The  Pacific  Fire  and 
Marine  Insurance  Company  in  the  Ex- 
chequer Chamber  (3),  Cory  v.  Fatten 
(5),  Lisman  v.  The  Northern  Marine  In* 
surance  Company  (8). 

In  the  case  now  before  us.  Patten  & 
Co.,  as  brokers  to  the  plaintiffs,  had  un- 
dertaken a  duty  to  use  due  care  and 
diligence  about  procuring,  making  and 
completing  the  insurance  for  them. 

.  When  a  slip  is  initialed  the  contract  is 
binding  in  honour  but  not  in  law,  and  the 
broker's  duty  requires  him  to  take  the 
further  steps  to  procure  it  to  be  made 
binding  in  law.  For  this  purpose  it  is 
necessary  that  the  policy  should  be  drawn 
up  on  stamped  paper,  and  the  brokers 
have  to  advance  the  stamp,  and  see  that 
the  policy  is  properly  drawn  up,  and  then 
to  take  care  that  within  a  reasonable  time 
the  matter  is  concluded. 

The  broker  does  not  undertake  that  the 
underwriter  who  has  initialed  the  slip 
shall  sign  the  policy,  though  that  is  the 
way  in  which,  in  the  great  majority  of 
cases,  the  matter  is  concluded ;  and  as 
soon  as  the  underwriter  has  signed,  the 
premiums  are,  as^between  the  assured  and 
the  underwriter,  paid,  the  underwriter 
taking  in  satisfitction  of  them  the  broker's 
personal  promise  to  pay  at  the  end  of  the 
customary  period,  subject  to  the  customary 
deductions.  But  if  the  underwriter  re- 
fuses to  sign,  there  is  no  mode  either  at 
law  or  in  equity  to  force  him  to  do  so. 
The  matter  in  that  case  is  concluded  by 
this  breach  of  honour  on  the  part  of  the 
underwriter,  and  if  the  broker  has  used 
due  diligence  to  bring  it  to  a  conclusion 
either  one  way  or  the  other,  within  a 
reasonable  time,  he  has  done  his  duty* 

K  the  broker  has  been  negligent,  and  in 
consequence  the  final  conclusion  of  the 
matter  has  been  unreasonably  delayed,  the 
broker  is  responsible  to  his  principal  for 
the  damage  sustained  through  that  de- 
lay. 

(8)  42  Law  J.  £ep.(K.s.)  C.P,  108 ;  s.  c.  8  Law 
Bep.  0  J".  42, 
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That  damage  mast  depend  on  oircnm- 
stances.  If,  notwithstanding  the  delay, 
the  risk  will  be  still  taken  by  other  nn- 
derwriters  at  the  same  premiums,  the 
damage  would  generally  be  nothing;  if 
the  risk  was  still  insurable,  but  at  an  en- 
hanced premium,  the  measure  of  damages 
would  generally  be  the  increase  of  the 
premium ;  but  if,  in  consequence  of  the 
delay,  news  of  the  loss  had  come,  or  for 
any  other  reason,  the  risk  was  no  longer 
insurable,  the  damage  would  generally  be 
the  amount  which  would  have  been  re- 
coverable if  a  stamped  policy  had  been 
duly  executed  within  a  reasonable  time. 

In  order  to  prove  the  case  against  the 
broker,  it  would  be  necessary  to  give  in 
evidence  the  slip ;  not  for  the  purpose  of 
enforcing  it  as  a  contract  of  insurance, 
but  for  the  collateral  purpose  of  shewing 
that  the  broker  had  not  used  due  diligence 
in  bringing  the  matter  to  a  conclusion 
within  a  reasonable  time,  so  that  the 
principal  might  be  insured  elsewhere  if 
this  underwriter  did  not  insure  him,  and 
I  think,  on  the  authority  of  the  cases 
above  cited,  the  slip  is  admissible  for  such 
a  purpose. 

Then,  it  seems  to  me  that  on  the  usage 
stated  in  Xenos  v.  WtcJcham  (6),  and 
followed  in  this  case,  the  effect  of  giving 
to  a  company  a  request  slip,  or  copy  slip, 
and  of  the  company  accepting  it,  is  that 
the  company,  by  wnat  I  consider  a  fresh 
arrangement,  no  part  of  the  contract 
made  by  initialing  the  slip,  take  on  them- 
selves  that  which  would  otherwise  be  the 
duty  of  the  broker,  namely,  to  use  due 
skill  and  diligence  about  preparing  the 
policy  properly,  and  bringing  the  trans- 
action,  as  regards  the  company's  subscrip- 
tion, to  a  conclusion  in  a  reasonable  time. 
And  for  this  undertaking  the  mere  fSwjt 
that  they  were  trusted  with  that  duty 
would  be  a  sufficient  consideration. 

I  do  not  think  the  company  by  this 
acceptance  of  the  request  slip  promises  to 
execute  the  policy ;  that  they  had  already 
done  by  initialing  the  shp,  and  the  accep- 
tance of  the  request  slip  carries  that  con- 
tract no  further.  But  I  think  that  it 
does  by  what,  when  the  practice  first 
begun,  must  have  been  in  each  case  an 
express  subsequent  agreement,  and  what 
I  think  still  is  a  subsequent  agreement, 
though  now  a  uBoal  one,  take  upon  itself  a 


responsibility  precisely  co-extensive  with 
that  which  the  broker  would  otherwise 
have  undertaken. 

If  the  company  at  once  returns  the 
request  slip,  and  without  any  delay  in- 
forms the  assured  that  it  will  not  execute 
a  policy  though  bound  in  honour  so  to  do, 
I  do  not  think  that  any  action  would  lie 
against  it.  The  assured  would  then  be  at 
liberty  to  insure  elsewhere.  But  if  the 
company  is  guilty  of  unreasonable  delay, 
the  damages  to  which  it  would  be  liable 
would,  I  think,  be  just  the  same  as  the 
broker  would  have  been  liable  to  if  he 
had  been  guilty  of  the  same  delay.  And 
I  see  nothing  inconsistent  with  the  ob- 
jects of  the  revenue  laws  in  enforcing  a 
contract  to  pay  the  Grovernment  for  Qie 
stamp.  Nor  do  I  see  any  reason  why  we 
should  strive  to  turn  the  second  indepen- 
dent contract  into  part  of  the  first  in 
order  to  bring  the  case  within  the  letter 
of  the  statute  if  it  is  not  within  its  spirit. 

In  the  present  case  I  think  the  evidence 
and  the  answer  of  the  jury  to  the  first 
question  put  by  my  brother  Brett  would 
prove  a  count  framed  on  the  undertaking 
of  the  defendants  to  use  due  skill  and 
diligence  in  framing  a  stamped  policy  in 
•conformity  with  the  request  slip  and 
bringing  the  transaction  to  a  conclusion 
withm  a  reasonable  time,  either  by  exe- 
cuting  or  repudiating  that  policy. 

And  I  think  that  the  evidence  and  the 
answers  of  the  jury  to  the  second  and 
third  questions  shew  a  breach  of  that 
duty  and  damage  sustained  by  the  plain- 
tiffs, justifying  the  verdict  for  1,000^. 

Ajid  I  think  that  by  giving  effect  to 
that  verdict  we  should  not  transCTess  the 
30  Vict.  c.  23,  as  we  should  neither  treat 
the  contract  for  assurance  contained  on 
the  slip  as  valid,  nor  make  it  available  at 
law  as  a  policy,  but  merely  receive  it  in 
evidence  for  the  collateral  purpose  of 
shewing  the  duty  which  the  defendants 
took  upon  themselves  and  neglected. 

I  think,  therefore,  that  the  rule  should 
be  discharged,  but  as  the  majority  of  the 
Court  are  of  a  different  opinion,  it  must 
be  made  absolute. 

The  judgment  of  Qnain,  J.,  and  Archi- 
bald, J.,  was  delivered  by — 

Abchibald,  J. — The  question  in  this 
case  is,  whether  upon  the  fiskcts,  and  as- 
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snming  the  necessary  amendment  made, 
the  plaintiff  is,  under  any  form  of  decla- 
ration, entitled  to  recover,  notwithstanding 
the  provisions  of  the  30  Vict.  c.  23. 

Thefticts,  as  proved,  are  fully  set  forth 
in  the  judgment  of  our  brother  Blackburn, 
and  it  is  unnecessary,  therefore,  to  repeat 
them  in  detail. 

Those  which  are  the  most  material  re- 
late to  the  difference  in  regard  to  the 
preparation  of  the  stamped  policy  between 
the  usage  in  the  case  of  private  under- 
writei-s  and  that  which  prevails  in  the 
case  of  insurance  companies. 

In  the  former  case,  after  the  slip  has 
been  initialed,  the  usage  is  for  the  broker 
of  the  assured  to  advance  the  stamp,  draw 
up  the  policy  on  stamped  paper,  and  pre- 
sent it  to  the  different  underwriters  for 
executicm. 

But  in  the  case  of  an  insurance  com- 
pany, after  the  slip  has  been  initialed  by 
an  agent  of  the  company,  it  is  retained 
by  the  broker  of  the  assured,  and  a  copy 
of  it  is  then  sent  to  the  company  by  the 
broker,  in  order  to  enable  the  company  to 
prepare  the  policy.  The  policy  is  then 
drawn  up  on  stamped  paper  by  the  com- 
pany, who  themselves  advance  the  stamp 
and  execute  the  policy  ready  to  be  de- 
livered to  the  assured  or  his  broker. 

The  duty  of  the  broker  of  the  assured 
in  ordinary  cases  and  the  measure  of 
damages  for  any  breach  of  it  are  well  es- 
tablished and  understood,  and  if  the  evi- 
dence in  this  case  satisfied  us  that  a  pre- 
cisely analogous  duty  unconnected  with 
and  separate  from  a  promise  to  execute 
the  poucy,  was  undertaken  by  the  defen- 
dant s  company,  we  should  have  no  doubt 
that  the  consequences  of  a  breach  of  duty 
by  the  company  would  be  similar  to  those 
of  a  breach  by  the  broker.  It  appears  to 
us  also  that  inasmuch  as  the  slip,  though 
invalid  as  a  contract,  would  be  admissible 
in  evidence  for  the  collateral  purpose 
[see  lonides  v.  The  Fadfic  Fire  and  Mwrine 
Insurance  Company  (8),  Cory  v.  Fatton  (5)  ], 
of  establishing  the  existence  and  the 
breach  of  such  a  duty,  the  plaintiff  would, 
if  the  declaration  could  be  made  to  assume 
such  a  shape,  be  entitled  to  recover.  In- 
deed this  seems  to  us  to  be  the  only  con- 
ceivable form  of  declaration  upon  which, 
if  at  all,  the  defendants  can  be  rendered 
liable;  for  the  30  Vict.  c.  23  expressly 


renders  invalid  "  any  contract  or  agree- 
ment for  sea  insurance  unless  it  be  ex- 
pressed in  a  policy  "  (in  which  also  certain 
prescribed  particulars  must  be  specified), 
and  prohibits  a  policy  being  "  pleaded  or 
given  in  evidence,  or  admitted  in  any 
Court  to  be  good  or  available  in  law  or  in 
equity  unless  duly  stamped,"  i.e.  stamped 
before  being  signed  or  underwritten,  so  that 
no  action  can  be  directly  maintained  upon 
the  slip  itself,  which  in  the  opinion  of  all 
of  us  amounts  to  an  agreement  for  sea 
insurance  within  the  meaning  of  the  Act. 
— See  per  Willes,  J.,  in  the  case  of  Xenos 
V.  Wickham  (6). 

It  is  abundantly  clear  that  in  conse- 
quence of  the  provisions  of  the  Act  the 
engagement  entered  into  by  initialing  the 
slip  cannot  be  directly  enforced  either  at 
law  or  in  equity,  and  being  therefore  only 
binding  in  honour,  it  is. open  to  uncon- 
scientious men  to  break  it,  unless  it  can 
be  indirectly  enforced  in  the  manner  and 
on  the  grounds  suggested  by  our  brother 
Blackburn  in  his  judgment.  ^ 

Whether  it  can  or  not  in  the  present 
case  depends  upon  the  true  natm^  and 
effect  of  the  usage  with  respect  to  the 
preparation  of  the  policy. 

In  the  case  of  private  underwriters,  the 
engagement  entered  into  by  initialing  the 
sHp  must,  having  regard  to  the  course  of 
business,  be  understood  to  be  an  engage- 
ment to  execute  a  stamped  policy  when  it 
has  been  prepared  and  presented  by  the 
broker. 

In  the  case  of  insurance  companies  it 
is  equally  understood  to  be  an  engage- 
ment to  execute  a  stamped  policy  at  some 
time,  and  under  some  circumstances,  and 
the  question  is  whether  it  does  not  also 
import  that  the  company  are,  on  receipt 
of  the  copy  of  the  slip,  to  procure  the 
stamp  and  fill  up  the  policy. 

When  or  how  the  difference  of  usage 
between  the  case  of  private  underwriters 
and  that  of  companies  first  sprung  up 
does  not  appear.  The  monopoly  of  the 
two  old  companies,  the  Eoyal  Exchange 
and  the  London  Assurance,  was  done 
away  with  in  1824,  by  the  5  Geo.  4.  c. 
114,  and  it  may  be  that  when  other  com- 
panies were  first  established  for  carrying 
on  the  business  of  marine  insurance  the 
practice,  as  it  exists  between  policy  bro- 
kers and  private  underwriters^  was  in 
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tbe  first  instance  adopted,  and  that  the 
present  practice  of  sending  a  coj)y  of  the 
initialed  slip  to  the  company,  in  order 
that  they,  and  not  the  broker,  might  pro- 
care  the  stamp,  and  prepare  as  well  as 
execute  the  policy,  afterwards  came  into 
use ;  or  it  may  be  that  from  the  first  the 
latter  course  was  found  to  be  the  most 
convenient.  However  this  may  be,  it 
makes,  in  our  judgment,  little  difierence 
to  the  question  under  consideration  ;  for  it 
appears  to  us  that  when  this  practice 
became  the  fixed  and  settled  usage  the 
only  reasonable  implication  from  the  in- 
itiaJlin^  of  the  slip,  on  behalf  of  a  com- 
pany, IS  that  it  is  an  engagement  not 
merely  generally  to  execute  a  binding 
policy,  but  to  execute  it  in  accordance 
with  the  usual  and  accustomed  course  of 
business,  including  therefore  an  under- 
taking, on  receipt  of  the  copy  of  the  slip, 
to  procure  a  stamp  and  fill  up  the  policy. 

If  then  this  be  (as  we  think  it  is)  the 
true  efTect  of  the  transaction,  the  agree- 
ment being  one  and  entire,  and  including 
as  part  of  it  an  undertaking  to  execute 
the  policy,  i.e.,  an  agreement  for  sea  in- 
surance, the  statute  applies,  and  presents 
an  insuperable  obstacle  to  any  action 
founded  on  a  supposed  breach  of  duty  in 
not  procuring  a  stamp  and  preparing  a 
policy,  or  in  failing  to  give  notice  within 
a  reasonable  time  that  the  company  decline 
to  prepare  and  execute  it. 

It  is  contended  that,  in  the  case  of  com- 
panies, there  are  in  fact  two  separate 
transactions.  First,  the  initialing  of  the 
slip  constituting  an  agreement  to  execute 
a  pohcy ;  and  second,  an  agreement,  on  a 
new  and  separate  consideration,  upon  re- 
ceipt and  acceptance  of  the  copy  slip,  to 
do  all  that  it  is  the  duty  of  a  broker  to  do 
in  the  case  of  private  underwriters. 

We  are  wholly  unable  to  concur  in  this 
view.  It  appears  to  us  that  there  is  no 
evidence  of  any  such  second  agreement 
separate  and  distinct  from  the  agreement, 
which  arises  from  initialing  the  slip,  to 
execute  the  policy. 

In  our  opinion  there  is  only  one  agree- 
ment, namely,  that  which  is  to  be  implied 
in  accordance  with  the  usual  course  of 
business  from  the  initialing  of  the  slip. 
Nor  do  we  think  that  there  is  any  duty 
cast  upon  the  company  separate  and  dis- 
tinct from  the  rest  of  their  agreement,  or 


which  bears  any  true  analogy  to  the  well- 
known  duty  of  a  policy  broker. 

The  copy  slip  sent  by  the  broker  of  the 
assured  to  the  company,  is  sent  merely  for 
the  purpose  of  enabling  the  company  to 
prepare  and  fill  up  the  stamped  policy, 
and  we  do  not  think  that  it  imposes  on 
them  any  fresh  duty  different  from  that 
they  had  already  undertaken,  or  trans- 
forms the  company  into  brokers  for  the 
assured. 

•The  broker,  in  his  endeavour  to  procure 
the  completion  of  the  policy,  has  to  deal 
with  third  persons  over  whose  intentions 
or  decision  in  the  matter  he  has  of  course 
no  control.  If,  when  he  has  done  all  that 
his  duty  in  the  matter  prescribes,  the 
underwriter  should  decline  to  execute  the 
policy,  the  broker  would  be  discharged  if, 
within  a  reasonable  time,  he  gave  notice 
of  it  to  his  employer,  in  order  that  the 
latter  might  effect  or  direct  an  insurance 
to  be  effected  elsewhere. 

But  the  company,  if  any  analogous 
duty  were  supposed  to  be  incumbent  on 
them,  would  certainly  not  fulfil  it  by 
merely  preparing  a  stamped  policy  ready 
for  execution  in  their  office,  if  they  stopped 
short  of  executing  it,  and  if  it  were  added 
to  their  supposed  duty  that  they  were 
within  a  reasonable  time  after  tney  de- 
cided not  to  execute,  to  give  notice  of 
such  intention,  this  would  imply  a  duty 
to  make  up  their  minds  within  a  reason- 
able time  whether  to  keep  or  break  their 
agreement,  a  duty  altogether  unlike  any- 
thing undertaken  by  a  broker. 

We  are  unable,  upon  the  facts,  to  find 
that  there  is  any  such  duty  undertaken 
upon  a  new  consideration,  or  any  duty 
whatever  separable  from  the  contract  to 
insure  in  the  usual  and  customary  man- 
ner, and  upon  the  whole,  therefore,  that 
there  is  no  possible  form  of  action  under 
the  circumstances  of  this  case  which  could 
be  maintained  without  contravening  the 
30  Vict.  c.  23. 

For  these  reasons  we  are  of  opinion 
that  the  rule  to  enter  the  verdict  for  the 
defendants  must  be  made  absolute. 

Rule  aJbsoluie, 


Attorneys  —  J.  McDiarmid,  for  the  plaintiflfe ; 
F.  Venn  &  Son,  agents  for  Anderson,  Colling 
and  Bobinson,  Liverpool,  for  the  defendants. 
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1873. 
Uaj28. 

Alehouse — Sale  of  IntoxicaMng  Liquors 
on  Sunday — Bona  fide  Traveller — Onus  of 
Proof— Licensing  Act,  1872  (35  ^  36  Vict, 
e,  94),  8s,  24, 51. 

By  "  The  Licensing  Act,  1872,"  35  A-  36 
Vict,  c.  94.  s,  24,  "  any  person  who  seus  or 
exposes  for  sale,  or  opens  or  keeps  open 
premises  for  the  sale  of  intoxicoMng  liquors 
during  the  time  thai  such  premises  are 
directed  to  he  closed  in  pursuance  of  this 
sectumy"  shall  he  liahle  to  (a  prescrihed 
penaliy)  ;  and  hy  the  same  section,  "  none 
cf  the  provisions  contained  in  tlie  section 
shall  preclude  a  person  licensed  to  sell  any 
intoxicating  liquor  to  he  consumed  on  the 
premises  from  selling  such  liquor  to  hona 
fide  travellers,  or  to  persons  lodging  in  his 
Aof«e."  By  section  51,  sub-section  4,  "  an/y 
exception,  exemption,  proviso,  excuse  or 
queUificaOon,  whether  it  does  or  does  not 
accompany  the  description  of  the  offence  in 
this  Act,  may  he  proved  hy  tJie  defendant, 
hui  need  not  he  specified  or  negatived  in  the 
information,  and  if  so  specified  (W*  nngafived, 
no  proof  in  relaiion  to  the  matters  so  specie 
fied  or  negatived  shall  he  required  on  the 
part  of  the  informant  or  complainant,*^ 

At  the  hearing  of  an  information  against 
the  appellant  (who  had  the  usual  license  to 
sell  Uquor  to  he  consumed  on  the  premises), 
for  keeping  his  premises  open  in  prohibited 
hours  on  Sunday,  it  was  proved  that  ninC' 
teen  workmen,  were  found  drinking,  and 
some  of  them  smoking,  there  at  the  time 
in  question,  and  that  all  except  one  cams 
from  central  parts  of  the  toum  of  Bir* 
mingham,  at  distances  varying  from  a 
mile  aiid  three-quarters  to  two  miles  from 
the  premises,  which  were  only  400  yards 
distant  hy  road  from  Birmingham,  Tliere 
was  no  evidence  that  they  had  travelled 
or  were  about  to  travel.  On  the  part 
of  the  appellant  it  was  proved  that  an  atteU' 
dani  was  placed  near  the  premises  for  the 
purpose  of  preventing  the  entrance  of  any 
except  bona  fide  travellers  ;  that  no  one  was 
admitted  who  did  not  state  tJuit  he  had  come 
more  than  three  miles.  The  appellant  also 
proved  that  notices  were  posted  on  his 
premises  stating  that  none  hut  travellers 
could  he  admitted,  and  that  during  the 
hours  in  question  no  persons  were  admitted 

Kisw  SfiBiBs,  42.— <^6. 


who  did  not  represent  themselves  to  be  bona 
fide  tra/vellers. 

The  justices  found  that  the  men  found  on 
the  premises  were  not  all  hona  fide  travellers, 
a/nd,  also,  that  inasmuch  as  upon  miS" 
representations  made  by  the  persons  who 
were  not  hona  fide  travellers,  intoxicating 
liquors  had  been  obtained  hy  them^  sufficient 
diligence  had  not  been  used.  That  it  was  for 
the  appella/nt  to  bring  himself  within  the  ex- 
ception  as  to  bona  fide  travellers  and  that  he 
had  failed  to  do  so.  They  accordingly  con* 
victed  him  in  a  penalty  of  51.  :— 

Held,  that  the  justices  were  right  in  hold* 
ing  that  v/nder  the  Act  the  burden  lay  upon 
the  appellant  of  shewing  that  the  sale  of 
liquor  was  within  tlie  exception  in  section  24 ; 
but  upon  the  point  taken  that  the  honest  belief 
of  the  appellant  that  the  men  were  hona  fide 
travellers  brought  him  within  the  exception, 
the  case  must  be  rem/itted  to  the  justices  to 
find  as  a  fact  whether  the  appellant  hona 
fide  tJumght  that  the  persons  admitted  hy 
him  were  tra/veUers  within  the  meaning  of 
the  Act, — QuAm,  J.,  inclining  to  the  opinion 
that  such  a  hona  fide  belief  would  bring  the 
appellant  wUhin  the  exertion;  Black- 
BURN,  J.,  and  Archibald,  J.,  to  the  opinio^ 
that  the  appellant  must  prove  that  the  per* 
sons  admitted  were  actually  bona  fide  tra- 
vellers, 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Rep.  (n.s.)  M.C.  147.] 


1873.     1  THE  QUEEN  V,  THE  JUSTICES   OP 
Jime  17.  J  BBECENOCKSHIBB. 

CertiotaH — Application  for — Time  for 
Application — Order  of  Quarter  Sessions. 

The  general  rule  ihat  application  for  a 
writ  of  martdamnis  to  the  quarter  sessions 
to  enter  continuances  and  hea/r  an,  appeal 
must  he  made  not  later  than  the  term  foU 
lowing  the  sessions  at  which  the  refusal  was 
made,  does  not  apply  to  an  application  to 
remove  into  this  Court  an  order  of  sessions 
for  the  purpose  of  getting  it  quashed, 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Rep.  (n.s.)  M.C.  135.] 
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OowUy  Court — Pmcers  of  Amendment — 
19  A-  20  Vict.  c.  108,  8,  hi— County  CouH 
EuleSf  1867 — Amendment  of  Plaint — De^ 
scTvption  of  Plaintiff — Action  by  local 
Autlwrity  of  County  to  recover  Bxpensea 
under  Contagioue  Disea^ses  {Animals)  Act^ 
1869  (32  ^  33  VicL  c.  70),  s.  57. 

By  the  Conta^gums  Diseases  (AnimxUs) 
Act,  1869  (32  ^  33  Vict  c.  70),  s.  57,  the 
local  authoTHy  constituted  by  the  Act  may 
exercise  compulsory  powers  with  regard  to 
horses  and  other  animals,  "  and  the  local 
authority  may  recover  the  expenses  of  the 
execution  by  them  of  this  section  from  the 
ovmer  of  the  horse  or  animal ;" — Held,  that 
in  proceedings  in  the  Covnty  Court  to  recover 
such  esepenseSy  where  the  plaintiff  was  de^ 
scribed  <w  "/.  Af.,  the  inspector  appointed 
by  the  local  authority  for  the  county  of  H, 
under  the  Contagious  Diseases  (Aiiimals) 
Act,  1869,"  first  that  the  County  CouH 
Judge  might,  without  the  defendants  consent, 
amend  theplaint  by  substUfiting  the  proper 
description  of  the  party  suing;  secondly, 
that  the  plaint  was  rightly  amended  by  de- 
scribing the  action  as  brought  by  "  The 
Local  Authority  for  the  county  of  fl,"  as 
8.  57  enabled  the  local  authority  to  sue  for 
the  expenses  under  that  description,  although 
they  were  not  a  corporation. 

Case  stated  on  appeal  from  the  Gonnty 
Court  of  Hertfordshire,  holden  at  Hitcbin. 

The  summons  was  taken  out  in  the 
name  of  James  Mills,  the  inspector  ap- 
pointed by  the  local  authority  for  the 
county  of  Hertford,  under  the  Contagious 
Diseases  (Animals)  Act,  1869,  as  plaontiff, 
against  Nathan  Scott,  defendant. 

The  particulars  were  as  follows — 

Mr.  Nathan  Seott,  Ashwell,  Hert«. 

To  the  Local  Authority  for  the  county 
of  Hertford,  under   the    Conta- 
gions Diseases  (Animals)  Act. 
1872.  £  8,  d. 

Not.  6  ^  ffire  of  meadow  26  days  for 

to      s     roalvetatU.  9<i.perday.    2    5    6 
Decn.J  19trua8eeofhay  .        .        .     I  18    0 
Attendance,  man  for  water, 
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At  the  hearing  it  appeared  that  the 


action  was  hrought  by  the  plaintiff  to 
recover  from  the  defendant  the  expenses 
of  the  keep  of  certain  animals  seized  by 
Mills  in  execution  of  the  Contagious 
Diseases  (Animals)  Act,  1869,  s.  57  ?1). 
For  the  defendant  the  attention  of  the 
Judge  was  directed  to  the  discrepancy 
between  the  summons  and  the  particulars, 

(1)  By  the  Contagious  Diseases  (Animals)  Act, 
1869  (32  &  33  Vict.  c.  70),  s.  9,  and  schedule  2. 
the  local  authority  in  counties  are  the  justices  in 
general  or  quarter  sessions  assembled. 

By  section  67— "If  any  person  exposes  in  a 
market,  or  fair,  or  other  public  place  where  horses 
or  animals  are  commonly  exposed  for  sale  .  .  . 
any  horse  or  animal  affected  with  a  contagious  or 
infectious  disease,  he  shall  be  deemed  guilty  of  an 
offence  against  this  Act,  unless  he  shews  to  the 
satisfaction  of  the  justices  before  whom  he  is 
charged  that  he  did  not  know  of  the  same  being  so 
affected,  and  that  he  could  not  with  reasonable 
diligence  have  obtained  such  knowledge." 

"  When  any  horse  or  animal  so  affected  is  ex- 
posed or  otherwise  dealt  with  in  contravention  of 
this  section,  an  inspector  of  the  local  authority 
authorised  to  act  in  execution  of  this  Act  may 
seize  the  same,  and  cause  it,  if  afifected  with  glan- 
ders, cattle  plague,  or  sheep  pox,  to  be  slaughtered ; 
and  if  affected  with  any  other  contagious  or  infec- 
tious disease,  to  be  removed  into  some  convenient 
and  isolated  place,  and  to  be  there  kept  for  such 
time  as  the  local  authority  think  expedient ;  and 
the  local  authority  may  recover  the  expenses  of 
the  execution  by  them  of  this  section  from  the 
owner  of  the  horse  or  animal,"  &c. 

By  19  &  20  Vict,  c  108,  s.  67— "The  Judge  of 
a  County  Court  may  at  all  times  amend  all  defects 
and  errors  in  any  proceeding  in  such  Court, 
whether  there  is  anything  in  writing  to  amend  by 
or  not,  and  whether  the  defect  or  error  be  that 
of  the  party  applying  to  amend  or  not ;  and  all 
such  amendments  may  be  made  with  or  without 
costs,  and  upon  such  terms  as  to  the  Judge  may 
seem  fit ;  and  all  such  amendments  as  may  be 
necessary  for  the  purpose  of  determining  in  the 
existing  suit  the  real  question  in  controversy  be- 
tween the  parties,  shall  be  so  made,  if  duly 
applied  for." 
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namely,  that  by  tbe  smnmoiui  the  plaintiff, 
JameB  Mills,  sued  in  his  own  name,  bnt 
that  by  the  particnlars  annexed  to  the 
summons  the  amonnt  sued  for  was  claimed 
to  be  due  "  To  the  Local  Authority  for 
the  county  of  Hertford,  under  the  Conta- 
gious Diseases  (Animals)  Act.** 

Evidence  was  given  to  shew  that  the 
plaintiff  had  inadvertently  applied  for  the 
summons  to  be  issued  in  his  own  name, 
contrary  to  the  instructions  he  had  re- 
ceived from  the  clerk  of  the  peace. 

The  Judge,  with  the  consent  of  the 
plaintiff's  counsel,  but  without  the  consent 
and  against  the  contention  of  the  defend- 
ant's advocate,  amended  the  summons 
and  proceedings  by  striking  out  the  name 
of  James  Mills,  as  plaintiff,  and  substitut- 
ing as  plaintiffs  "  The  Local  Authority  for 
the  county  of  Hertford,  under  the  Conta- 
gious Diseases  (Animals)  Act,  1869,** 
assuming  that  he  could  do  so  by  virtue  of 
tiie  powers  given  him  by  19  &  20  Vict, 
c.  108,  s.  57,  and  No.  121  of  the  rules, 
orders  and  forms  for  regulating  the  prac- 
tice of  the  County  Courts,  1867. 

It  was  farther  contended  by  defendant's 
advocate  that,  assuming  the  Judge  had 
power  to  amend  the  sunmions  and  proceed- 
ings as  aforesaid,  the  proper  names  of  the 
persons  constituting  the  local  authority 
must  be  given,  they  not  being  a  corpora- 
tion. 

It  was  admitted  on  the  part  of  the 
defendant  that  some  of  the  cattle  men- 
tioned in  the  particulars  were  affected 
with  foot  and  mouth  disease  at  the  time 
the  same  were  seized  by  Mills. 

It  was  admitted  on  the  part  of  the 
pkuntiff  that  the  defendant  had  been 
summoned  to  appear  before  the  justices 
sitting  in  petty  sessions  for  the  division 
of  Hitchin,  in  ihe  county  of  Hertford,  for 
exposing  the  animals  mentioned  in  the 
particulars  in  alleged  contravention  of  the 
Conti^ons  Diseases  (Animals)  Act,  1867, 
s.  57,  and  that  the  defendant  had  shewn 
to  the  satisfaction  of  the  justices  before 
whom  he  was  charged,  that  he  did  not 
know  of  the  same  being  so  affected,  and 
that  he  could  not,  with  reasonable  dili- 
gence, have  obtained  such  knowledge,  and 
that  thereupon  such  summons  and  com- 
plaint were  dismissed. 

It  was  admitted  by  Mills  that  he  had 


been  paid  by  the  local  authority  before 
action  brought  the  amount  for  which  the 
defendant  was  sued. 

It  was  contended  by  the  advocate  for 
the  defendant  that,  the  justices  having 
dismissed  the  summons  and  complaint 
against  the  deCendant,  there  was  no  such 
contravention  by  him  of  the  Contagious 
Diseases  (Animals)  Act,  1869,  as  would 
render  him  liable  for  the  care  and  keep  of 
the  animals  during  the  time  of  tneir 
detention. 

Judgment  was  given  for  the  substituted 
plaintiffs,  leave  being  granted  to  state  this 
case. 

Orantham,  for  the  appellant. — First,  the 
County  Court  Judge  had  no  power  to 
.amend  the  plaint  by  substituting  a 
different  plaintiff.  The  Act  19  &  20  Vict, 
c.  108.  s.  57  does  not  confer  any  such 
power,  neither  do  the  County  Court 
Rules  of  1867.  In  Olay  v.  Oxford  (2) 
the  Court  refused  to  amend  a  writ  by 
striking  out  the  name  of  a  plaintiff  and 
substituting  that  of  his  executors,  Kelly, 
C.B.,  saying,  "The  Common  Law  Pro- 
cedure Act  contains  no  power  to  substi- 
tute one  person  for  another,  or  persons  in 
a  representative  capacity  for  otners." 

[Blackbukn,  J.,  referred  to  La  Ba/nca 
Ndzioncde  v.  Hamburger  (3),  and  the  then 
unreported  case  of  BoUnghroke  v.  Tmonsend 
(4),  clerk  to  the  Swindon  Local  Board.] 

Secondly,  conceding  that  an  amendment 
might  have  been  permitted,  the  Act  under 
which  the  action  was  brought  does  not 
authorise  proceedings  in  which  the  plain- 
tiffs are  only  described  as  "the  local 
authority  for  the  county  of  Hertford." 

[Blackburn,  J. — Where  a  power  is 
given  by  statute  to  a  public  body  to-  re- 
cover penalties,  are  they  not  a  quad  cor- 
poration, like  churchwardens,  for  the  pur- 
pose of  taking  the  necessary  proceed- 
ings ?] 

Lastly,  the  defendant  cannot,  under  s. 
57,  be  Hable  for  the  expenses  in  question, 
as  no  guilty  knowledge  on  his  part  was 
proved. 

Graham,  for  the  plaintiffs,  was  not  heard. 


(2)  4  Hurl.  &  C.  690;  8.  c 


(2) 
(n.s.)  Exch.  16. 

(3)  2  HurL  &  C.  330. 

(4)  42  Law  J.  Bep.  (n.b.)  OJP.  256. 
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Blackburn,  J. — ^We  need  not  trouble 
the  counsel  for  tlieplainti£&.  With  regard 
to  the  first  point  I  think  that  the  case  of 
La  Banca  Nazionale  v.  Hamburger  (&)  is 
a  good  authority  to  shew  that  what  was 
done  here  was  not  to  substitute  one 
plaintiff  for  another,  but  merely  to  amend 
the  description  of  the  plaintiff.  It  was 
nerer  intended  to  bring  the  action  in  any- 
body's name  except  that  of  the  rignt 
plaintiff  but  a  mistake  was  made  in  the 
description.  Then,  with  regard  to  the 
argument  that  the  penal  Act  does  not 
enable  the  local  authority  to  sue  by  that 
name,  it  is  true  that  the  Act  might  have 
^yen  a  better  description  of  the  j>laintif[s 
m  whose  name  proceedings  might  be 
taken,  but  I  think  that  it  authorises  an 
action  by  the  local  authority  suing  under 
that  name.  I  do  not  think  that  there  is 
anything  in  the  point  as  to  the  absence  of 
guilty  knowledge  on  the  part  of  the 
defendant. 

QxjAiK,  J. — ^I  am  of  the  same  opinion. 
Where  a  statute  giyes  power  to  a  local 
authority  to  recoyer  expenses,  it  must 
mean  that  the  plaintiffs  are  to  be  described 
as  the  local  authority,  as  in  actions  by 
churchwardens  and  oyerseers  under  39 
Geo.  3.  c.  12.  s.  17,  where  the  declaration 
must  describe  the  plaintiffs  as  church- 
wardens and  oyerseers.  I  think,  there- 
fore, that,  the  amendment  was  the  riffht 
one.  With  regard  to  the  question  whether 
the  amendment  ought  to  haye  been 
allowed,  I  think  that  La  Banca  Nazionale 
y.  Hamburger  (3)  is  undistinguishable. 
The  case  of  Clay  y.  Oxford  (2)  is  not  in 
point;  there  the  parties  wished  to  place  a 
different  plaintiff  on  the  record.  With 
regard  to  the  point  as  to  the  absence  of 
guiliy  knowledge,  I  quite  agree  with  my 
brother  Blackburn. 

AbchibalD)  J.,  concurred. 

Judgment  for  the  plaintiffs. 


Attoraeys— Nicholflon  &  Herbert,  for  the  pluintiflB ; 
William  Majnard,  for  defendant. 


1873.   1  THB  QUBBN  V.  THE  HACKNBT 

June  16.  J  BOAED  op  works. 

Metropolis  Local  Management  Act,  1855 
(18  ^  19  Vid,  c.  120),  s.  106^New  Street 
— Repairs. 

Under  the  Metropolis  Local  Management 
Act,  1856  (18  ^  19  Vict  c.  120),  «.  105, 
the  vestry  or  district  board  of  a  parish  or 
district  after  having  once  compelled  the 
owners  of  the  houses  forming  a  new  street, 
to  pay  the  cost  of  providing  and  laying 
the  pavement,  are  bound  for  the  future  to 
keep  it  in  repair,  and  this  obligation  may 
be  enforced  by  rrumdamus. 

The  H  Board  of  Works,  acting  under  the 
powers  of  the  Metropolis  Local  Management 
Act,  1865  (18  8f  19  Vict  c.  120),  s.  106, 
paved  andfkcgged  a  new  street,  charging  the 
expense  on  the  adjoining  owners.  The 
Board  afterwards  neglected  to  repair  the 
road  on  the  ground  that  a  barrier  had  been 
e^'ected  upon  it  by  the  owner  of  the  soil : — 
Held,  that  the  Board,  having  exercised 
their  power  to  pave  a  new  street  at  the  «?- 
pense  of  the  adjoining  owners,  werebound  to 
keep  it  in  repair,  and  that  the  obstruction 
by  the  owner  of  the  soil  did  not  exonerate 
them  from  the  performance  of  such  duty. 

[For  the  report  of  the  aboye  case,  see 
42  Law  J.  Eep.  (n.s.)  M.C.  161.] 


1873. 
June  4. 


fTHE  HERSET  DOCKS  AND  HARBOUR 

BOARD    {appellarUs)    v.    the 

OyERSEERS    OF     THB    POOR    OF 
THB  TOWNSHIP  OP  BIRKENHEAD, 

CHESTER  (respondents). 

Poor-rate — Docks,  Warehouses,  and  Ma- 
chinery  occupied  as  one  Estate — Ware- 
houses  capable  of  Beneficial  OccupaHon 
apart  from  Docks — Lvcreaeed  Value  by  C7ow- 
nection  with  Docks — Separate  Bating. 

The  appellants  were  the  occupies  of 
docks,  warehouses  and  works  situate  in  dif- 
ferent  townships.  By  the  provisions  of 
various  Local  Acts  the  docks,  Sfc,  were  to 
constitute  one  estaie  under  an  uniform  sys* 
tern  of  management.  The  appellants  were 
rated  to  the  poor-rate  in  respect  of  ware- 
houses, 8^c.,  which  wei*e  capable  of 
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heneficial  occupation,  apwri  from  their 
proximUy  io  cwd  cotvnscUon  mth  the 
docks  sUwUe  m  the  rating  township,  and 
were  enhanced  in  value  hy  their  connection 
mth  these  docks,  though  the  income  of  tlie 
docks,  taken  cls  a  whole,  and  as  one  concern, 
exceeded  the  income  derived  from  them  : — 
Held,  thai  the  rate  was  good,  and  that  the 
premises  were  properly  rated  at  their  en- 
hanced  value,  as  cS}ove  mentioned, 

[For  the  report  of  the  abore  case  see 
42  Law  J.  Rep.  (n.s.)  M.C.  141.] 


THE  TRUSTEES  OF  THE  MABKET 
I  Q^Q       HABBOROUOH  AND  BRAMPTON 

A  ril  30  TURNPiKETBUST  (appellants) 

'^^^og      '        t;.  THE  BiABKET  HABBOROUOH 

y  HiOHWAY  BOABD    (respond' 

^     ents). 

Turnpike  Trust — Power  to  take  Tolls  on 
partietudr  Road  on  Condition  of  keeping 
ii  in  Bepair — OontribtUion  tmder  4i  §c  5 
Vict,  c.  69.  s.  1. 

By  a  Local  Turnpike  Act,  5  Vict.  c.  Imx. 
s,  2,  in  case  the  trustees  should  keep  in  good 
repadr  part  of  a  road  within  the  parish  of 
0,  B,  they  were  empowered  to  take  certain 
speckled  tolls  upon  it.  Tlie  tolls  received 
hy  the  trustees  vn  respect  of  this  portion  of 
the  road  were  considerably  more  than  was 
sujficient  to  keep  it  in  repair : — Held,  that 
so  long  as  the  trustees  continued  to  take  these 
tolls,  omd  found  them  sufficient  to  keep  such 
part  of  the  road  in  repair,  they  could  not  vn 
addition  to  the  tolls  claim  to  have  an  order 
made  on  the  parish  of  0.  B.,  for  the  pay- 
ment of  a  further  stmt  umder  4^5  Vict, 
c.  59. 8.1,  on  the  ground  that  there  was  a 
general  deficiency  of  the  funds  of  the  whole 
turnpike  trust. 

[For  the  report  of  the  aboye  case  see 
42  Law  J.  Rep.  (n.s.)  M.C.  139.] 


1873.    1 
June  3    I  THOMAS  v.  sylvestee. 

Bent 'Charge  —  Conveyance  of  Land 
cliarged — Recovery  of  Arrears  of  Rent' 
charge  hy  Action  of  Debt — Abolition  of 
real  ActionsS  ^  4  Will.  4.  c.  27.  s.  37. 

The  plaintiff  seized  in  fee  of  land  granted 
it  unto  and  to  the  use  of  C,  subject  to  the 
payment  for  ever  to  the  plaintiff,  his  heirs 
and  assigns  of  a  yearly  rent^charge  payable 
out  of  the  land.  C.  covenanted  for  himself, 
Sfc,  thai  he,  his  executors,  administrators 
and  assigns  lootild  pay  unto  thej>laintiff, 
his  heirs  or  assigns  the  said  rent-charge. 
The  land  became  vested  in  the  defendant, 
after  which  the  rent-charge  fell  in  arrear : 
— Held,  that  the  plaintiff  might  maintain 
an  action  of  debt  against  the  defendant 
for  the  arrears,  the  remedy  by  real  action 
having  been  taken  away  by  S  &"  4i  WiU.  4. 
c.  27.  8.  36. 

First  count  of  the  declaration. — For 
that  the  plainti£f  being  seized  in  fee  of 
certain  messuages  and  hereditaments 
situate  and  being  in  the  parish  of  Bed- 
minster,  in  the  county  of  Bristol,  and 
known  as  Nos.  11  to  14  inclusive.  Green- 
back Road,  hj  indenture  bearing  date  the 
15th  day  of  /anuary,  1870,  made  and  en- 
tered into  by  and  between  the  plaintiff  of 
the  one  port,  and  one  David  Cotter  of  the 
other  part,  granted  and  conveyed  the  said 
messuages  and  hereditaments  subject  to 
and  charged  and  chargeable  with  the 
payment  for  ever  to  the  said  plaintiff,  his 
heirs  and  assigns,  of  a  certain  yearly  rent- 
charge  of  two  pounds,  eight  shillings  and 
sixpence,  payable  out  of  each  of  the  said 
messuages  and  hereditaments,  on  the  24th 
day  of  June  and  the  21st  day  of  December 
in  each  year,  unto  and  to  the  use  of  the  said 
David  Cotfcer,  his  heirs  and  assigns,  and 
the  said  David  Cotter  in  the  said  inden- 
ture covenanted  for  himself,  his  heirs, 
executors  and  administrators,  that  he,  his 
heirs,  executors,  administrators  and  as- 
signs would  pay  unto  the  said  plaintiff, 
his  heirs  or  assigns,  the  said  yearly  rent- 
charge  on  the  days  aforesaid.  And  the 
plaintiff  avers  that  afterwards  all  the 
estate  of  the  said  David  Cotter  in  the 
premises  aforesaid  became  vested  in  the 
defendant,  and  while  the  said  estate  was 
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BO  Tested  in  the  defendant  as  aforesaid,  to 
wit,  on  the  24th  day  of  June,  1871,  the 
said  rent-charge  accrued  due  and  became 
and  was  payable  from  the  defendant  to 
the  plaintiff.  Yet  the  defendant  did  not 
pay 'the  same,  and  the  same  remains 
wholly  due  and  unpaid. 
Demurrer  and  joinder. 

W.  H.  Oohj  in  support  of  the  demurrer. 
— The  question  is  whether  this  is  a  cove- 
nant  which  runs  with  the  land.  It  is  sub- 
mitted that  it  is  not.  There  is  merely 
a  burthensome  personal  covenant  entered 
into  by  Cotter  not  binding  upon  the  de- 
fendant who  is  assignee.  It  is  doubtftil 
whether  in  the  case  of  covenants  entered 
into  by  the  owners  of  land,  such  cove- 
nants ever  run  with  the  land  so  as  to  bind 
the  assignees  of  the  covenantor ;  see  the 
notes  to  Spencer's  Case  (1),  where  the 
learned  author  refers  to  Roach  v.  Wadham 
(2)  and  Brewster  v.  KUchell  (3).  It  is 
difficult  to  see  how  there  is  any  privity  of 
contract  between  the  parties. 

JBlackbdbn,  J. — ^The  Statute  of  Uses 
1  applv,  and  then  the  houses  are  vested 
in  the  defendant  as  assignee ;  why  should 
not  an  action  of  debt  lie  ?] 

The  only  way  in  which  an  action  can 
He  is  by  construing  Cotter*s  covenant  as 
one  which  runs  with  the  land.  All  the 
cases  are  collected  in  the  notes  to  Spe?t- 
cer'a  Case  (1).  See  Baiidall  v.  Mghy  (4), 
MUnes  v.  Branch  (5),  Plait  on  Covenants^ 
67,  and  Sheppard's  TouchstonSy  177.      - 

Charles  8,  U.Boweny  contra, — The  defen- 
dant is  liable  in  this  action  upon  the  broad 
principle  that  the  person  who  takes  the 
enjoyment  of  the  land  takes  also  upon  him 
the  burthens  imposed  upon  the  land.  Qta 
sentit  commodum  sentire  debet  et  onus.  By  3 
i^  4  Will.  4.  c.  27.  s.  36,  real  actions  were 
abolished,  and  the  personal  remedy  is  now 
available.  The  declaration  is  good.  An 
action  of  debt  will  lie.  In  Webb  v.  Jigge 
(6)  it  was  said  in  argument,  ihsi  if  an 

(1)  1  Smith's  L.  Gas.  4th  ed.  86. 

(2)  6  East  289. 

(8)  Lord  Baym.  317 ;  Comb.  424,  466 ;  1  Salk. 
198  ;  12  Mod.  166  ;  Holt  176,  669. 

(4)  4  Meo.  &  W.  130 ;  s.  c  7  Law  J.  Kep.  (n.s.) 
Exch.  240. 

(6)  6  M.&8.411. 

(6)  4  M.  &  8. 118. ' 


annuity  be  granted  for  years  debt  lies  for 
the  arrears,  so  if  for  life  or  per  autre  t?te, 
after  the  estaie  determined^  debt  lies.  But 
by  the  common  law  debt  does  not  lie  for 
the  arrears  of  a  rent  or  annuity  in  fee,  fee 
tail  or  for  life,  so  long  as  the  estate  of 
freehold  has  continuance.  And  for  this 
was  cited  OgneVs  Case  (7)  to  the  same 
effect.  And  the  reason  given  is  because 
the  law  will  not  suffer  a  real  injury  to  be 
remedied  by  an  action  merely  personal. 
This  distinction  is  sound — 3  Bl.  Com. 
232.  In  2  DarVs  Vendors  and  Purchasers^ 
p.  699,  4th  ed.,  it  is  stated,  "Cove- 
nants  entered  into  by  purchasers  are  of 
three  descriptions ;  first,  such  as  relate 
to  interests  possessed  or  acquired  by  the 
covenantee  in  the  purchased  land,  inde- 
pendently of  the  covenant — e.  g.  a  cove- 
nant to  pay  a  rent-charge  issuing  out  of 
the  land,"  Sdc,,  and  then  after  referring 
to  the  other  descriptions,  it  is  said,  "  As 
respects  covenants  of  the  first  class,  it  is 
not  perfectly  clear  whether  they  run  with 
the  land,  so  as  to  be  enforceable  by  the 
vendor  or  his  representatives  against  each 
successive  owner.  The  hardship  and  in- 
convenience which  would  in  many  cases 
result  from  holding  that  an  alienee  is  to 
be  bound  by  a  covenant,  of  the  very  exist- 
ence of  which  he  may  have  been  ignorant, 
is  frequently  alleged  as  a  reason  why  the 
burthen  of  such  a  covenant,  should  not  be 
held  to  run  with  the  land.  Upon  the 
whole,  however,  it  seems  to  be  the  sounder 
opinion  that  such  a  covenant,  if  it  be 
reasonable,  may  be  enforced  against  the 
successive  owners  of  the  land  even  though 
the  assigns  are  not  expressly  named ;  but 
in  order  that  it  may  have  this  effect,  it  is 
essential  that  the  alienee,  against  whom 
the  covenant  is  sought  to  be  enforced, 
should  have  the  estate  of  the  original  pur- 
chaser." That  applies  to  the  present  case. 
See  also  the  Report  of  the  Real  Property 
Commissioners  set  out  at  p.  117  of  Davids 
sorCs  Precedents  in  Conveyancing^  2nd  ed., 
and  Suaden^s  V,  8f  P.,  ch.  15,  s.  1,  par.  2 
to  46,  citing  the  cases  upon  the  subject. 
In  OgneVs  Case  (7),  it  was  resolved  that 
in  the  case  of  an  annuity  in  fee,  in  some 
cases  an  action  of  debt  may  be  maintain- 

(7)  4  Rep.  48b.  Com.  Dig.  Debt  (A,  6,  7),  ibid 
(B);  also  1  Rol.  Abr.  694  (&.),  pi.  1. 
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able  for  the  arrears,  otherwise  in  case  of 
a  rent,  be  it  rent  service  or  rent-charge 
or  seek,  and  a  reason  is  given, "  for  when 
the  rent  continues  of  any  estate  of  free- 
hold, no  action  of  debt  lies  for  the  arrear- 


pBLACKBUEN,  J. — At  p.  51a,  Hil.  17, 
£liz.  in  debt  London,  457,  is  cited,  where 
a  rent-charge  was  granted  by  deed  to  a  ^ 
/emd  sole  for  life,  the  rent  was  arrear, 
the  woman  took  Sharp  to  husband,  the 
rent  was  f^in  in  arrear,  the  wife  died, 
Sharp  brought  an  action  of  debt  against 
the  defendant,  heir  of  the  grantor  (tenant 
of  the  land  charged),  for  all  the  said 
arrearages,  as  well  b^ore  as  after  mar- 
riage ;  and  in  that  case  it  was  resolved, 
that  for  the  arrearages  incurred  before  the 
marriage  the  husband  had  no  remedy  by 
the  conmion  law,  but  for  the  arrears 
which  incurred  during  the  marriage,  the 
hasband  in  that  case  might  have  an  action 
of  debt  at  the  common  law.  If  that  be 
so,  it  becomes  unnecessary  to  discuss  the 
law  of  covenants  running  with  the  land.] 

That  is  so,  and  in  3  Bl.  Com.  p.  231, 
it  18  stated  as  follows — "  Other  remedies 
for  subiaraction  of  rents  or  services  are, 
first,  by  action  of  debt,  for  the  breach  of 
this  express  contract,  of  which  enough 
has  been  formerly  said.  This  is  the  most 
usual  remedy,  where  recourse  is  to  be  had 
to  any  action  at  all  for  the  recovery  of 
pecuniary  rents,  to  which  species  of  render 
almost  ail  free  services  are  now  reduced 
since  the  aboUtion  of  the  military  tenures. 
But  for  a  freehold  rent,  reserved  on  a  lease 
for  life,  Ac.,  no  action  of  debt  lay  by  the 
common  law  during  the  continuance  of 
the  freehold  out  of  which  it  issued,  for 
the  law  would  not  suffer  a  real  injury  to 
be  remedied  by  an  action  that  was  merely 
jpersonal.** 

[Blackbukn,  J. — In  Sir  W.  Lorvnge^s 
Case  (8)  A.  granted  a  rent  to  B.  for  life, 
out  of  the  manor  of  C,  and  afterwards 
enfeoffed  D.  of  the  manor,  who  took  G.  to 
husband,  and  then  B.  died,  and  his  exe- 
cutors brought  debt  against  G.  It  was 
adjudged — That  for  all  arrears  incurred 
after  the  coverture  debt  lies  against  the 
husband,  or  if  he  were  dead  against  his 
executors.     That  is  an  authority  for  the 

(8)  Fitz.  HJB.  121,  note  d. 


plaintiff  in  the  present  case.     If  debt  will 
lie  the  plaintiff  is  entitled  to  judgment.] 

Yes,  the  remedy  by  action  of  debt 
would  apply,  if  it  was  not  for  the  rule 
that  a  real  action  was  the  proper  remedy. 
Now  all  real  actions  are  abolished  as  . 
before-mentioned,  and  the  plaintiff  is 
entitled  to  recover  in  the  present  action. 

[Blackburn,  J. — In  Varley  v.  Leigh  (9), 
Pollock,  C.B.,  expressed  an  opinion  that 
the  remedy  by  action  real  for  the  recoveiy 
of  a  rent  in  fee  having  been  abolishedf, 
there  ought  to  be  a  remedy  by  action  of 
debt.] 

Cole^  in  reply,  was  asked  to  distinguish 
Sir  W.  Loringe*8  Case  (8),  and  the  opmion 
expressed  by  Pollock,  C.B.,  in  Varley  v. 
Leigh  (9),  but  he  admitted  that  it  was 
difficult  to  do  so. 

Blackbubn,  J. — I  think  that  all  that 
we  need  decide  is  whether  or  not,  a 
number  of  houses  having  been  conveyed 
under  the  Statute  of  Uses  to  the  use  of 
David  Cotter,  his  heirs  and  assigpis, 
subject  to  a  rent-charge  issuing  from 
them,  and  then  the  houses  becoming 
vested  in  the  defendant,  the  pluntiff,  the 
grantee  of  the  rent-charge,  is  entitled  to 
charge  him  the  terre  tenant,  and  require 
of  him,  in  the  present  personal  action,  to 
pay  the  arrears.  Under  the  old  law, 
where  a  freehold  rent-charge  or  annuity 
was  created,  the  proceeding  to  recover  it 
was  by  a  real  action  or  writ  of  annuity, 
and  so  long  as  the  freehold  existed,  an 
action  of  debt  could  not  be  brought. 
Sir  W,  Loringe*s  Case  (8),  which  is  re- 
ferred to  in  OgneVs  Case  (7),  decides  that 
where  a  rent  has  been  granted  for  life 
out  of  a  manor,  which  was  afterwards 
conveyed  to  a  woman  who  takes  a  hus- 
band, and  then  the  grantee  dies,  his 
executors  may  maintain  an  action  of  debt 
against  the  husband,  the  assignee  of  the 
manor,  for  the  arrears.  The  life  having 
dropped,  there  was  no  longer  a  remedy  by 
real  action,  and  then  the  action  of  debt 
would  lie.  This  is  exactly  what  the 
present  plaintiff  is  seeking  to  do.  Real 
actions  are  abolished  by  3  &  4  Will.  4. 
c.  27.  s.  36,  and  the  question  is  whether 

(9)  2  Exch.  Hep.  446 ;  8.  c  17  Law  J.  Bop. 
(N.ii.)  Ezch.  289. 
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we  ought  not  to  follow  wliat  the  oommon 
law  has  said.  It  seems  to  me  that  we 
ought.  This  would  be  in  accordance  with 
the  opinion  expressed  bj  Pollock,  G.B., 
in  Varley  v.  Leigh  (9).  It  was  not  neces- 
sary in  fliat  case  to  decide  the  point,  and 
it  is  true  that  Rolfe,  B.,  was  not  satisfied 
that  debt  would  lie  in  consequence  of 
3  &  4  Will.  4.  c.  27  having  abolished  real 
actions.  The  old  cases  were  not  cited 
before  him  when  he  expressed  such  doubt ; 
perhaps  if  they  had  been  he  would  have 
considered  that  the  reasoning  was  not  so 
for  from  satisfactory  as  he  uiought.  At 
all  events  it  is  satisfactory  to  me,  and  I 
think  it  follows  from  what  Pollock,  C.B., 
said,  that  the  objection  of  the  remedy 
being  by  real  action  is  gone,  and  conse- 
quently that  an  action  of  debt  williie, 
and  against  the  assignee  of  the  land  just 
as  much  as  against  the  original  grantor 
of  the  rent-charge.  The  question  is  not 
whether  the  covenant  sued  on  is  one  which 
runs  with  the  land,  but  whether  the 
grantee  of  the  rent-charge  may  not  in 
this  action  sue  the  terre  tenant,  although 
he  was  not  the  original  grantor.  Accord- 
ing to  authority,  good  reason  and  justice 
he  may  do  so. 

QuAiN,  J. — I  am  of  the  same  opinion. 
The  distinction  in  the  old  books  appears 
to  be  this :  If  an  annuity  were  granted 
for  years  debt  would  lie  for  it ;  if  it  were 
granted  for  life,  in  tail,  or  in  fee,  debt 
would  only  lie  for  arrears  after  the  free- 
hold had  determined.  When  it  had  de- 
termined by  death  debt  would  lie,  the 
reason  given  being  that  as  a  question  of 
remedy  you  must  take  your  freehold 
remedy  while  the  freehold  exists,  as  the 
law  will  not  suffer  the  real  injury  to  be 
remedied  by  a  personal  action.  Would 
debt  lie  for  this  rent-charge  except  for 
the  remedy  by  real  action?  Would  it 
lie  against  the  assignee,  who  is  in  posses- 
sion of  the  same  estate  as  the  grantor  of 
the  rent-charge  ?  In  Sir  W,  Lo^nnge'a 
Case  (8),  cit^  in  OgneVs  Case  (7),  it 
appeared  that  Sir  W.  Loringe  was  grantee 
for  life  of  a  rent  out  of  the  moiety  of  a 
manor,  of  which  moiety  a  man  was  sued 
jure  WDoris,  The  rent  was  in  arrear  when 
the  grantee  died,  and  the  executors  brought 
an  ak^tion  of   debt  against  the  husband 


only  for  the  arrears,  and  it  was  resolved-*- 
first)  that  by  the  d^h  of  the  grantee  the 
grant  for  life  was  turned  into  the  nature 
of  debt ;  secondly,  that  forasmuch  as  the 
husband  took  the  profits  of  the  land 
charged  with  the  rent  when  it  was  in 
arrear,  that  he  only  (without  his  wife), 
shall  be  charged  in  an  action  of  debt,  &c. 
The  action  therefore  was  an  action  against 
a  person  who  was  called  the  pernor 
of  the  profits  of  the  same  estate  as 
the  grantor  had  held,  and  I  apprehend 
that  the  reason  was  the  old  one  given 
by  Wilson,  J.,  in  his  judgment  in 
MiUs  V.  AuHol  (9),  viz.,  tiiat  debt  is 
maintainable  because  the  land  is  debtor. 
Then,  although  the  3  &  4  Will.  4.  c.  27. 
decides  that  real  actions  shall  be  abol- 
ished, the  action  of  debt  will  lie  against 
the  pernor  of  the  property,  just  as  if  a 
real  action  had  been  brought  against 
him  before  the  Act  passed.  I  quite  agree 
that  there  is  no  necessity  for  going  into 
the  great  question  of  covenants  running 
with  the  land, 

Abghibalt),  J. — ^I  agree  in  thinking  that 
there  is  no  necessity  to  go  into  the  ques- 
tion of  what  covenants  run  with  the  liand. 
This  is  altogether  a  question  of  remedy. 
When  we  come  to  enter  into  the  full 
reason  why  debt  would  not  lie  for  the  re- 
covery of  the  arrears  of  a  rent-charge,  it 
is  quite  clear  that  the  real  actions  were 
not  abolished  without  providing  for  cases 
of  this  kind.  The  old  law  would  not  suffer 
the  right  injured  to  be  remedied  by  an 
action  merely  personal.  It  is  quite  dear 
from  Loringe*6  Case  (8),  that  where  that 
rule  did  not  apply,  the  action  of  debt 
would  lie,  and  inasmuch  as  the  abolition 
of  real  actions  has  removed  that  remedy 
altogether,  I  quite  agree  that  this  action 
of  debt  is  maintainable. 

Judgment  for  the  plaintiff. 


Attorneys — KickHids  &  Walker,  agente  for 
Rodway  &  Mann,  Trowbridge,  for  plaintiff; 
WoUocott  &  Leonard,  agents  for  Abbott  8c 
Leonard,  Bristol,  for  defendants. 


(10)  1  H.  Black.  433;  s.  c.  4  Term  Bep.  94. 
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THE  QUEBN  t;.  PAWLETT. 


Quarier  8B8don9^~IMe  of  Practice — 
Eniry  of  Appeals. 

Upon  appeal  to  quarter  eeseumsfrom  the 
refusal  of  a  Ueeme  at  the  special  Ucenaing 
semens  U  appeared  thai  the  preUmmaries 
Mrodudory  to  an  appeal  required  by 
9  Oeo.  4.  c.  61.  s,  27  had  been  observed^ 
but  that  the  appeal  had  not  been  entered 
and  the  grounds  ef  appeal  deposited  unth 
the  clerk  of  the  peace  three  dear  days  before 
(he  first  day  of  sessions,  pursucmt  to  a  rule 
or  standing  order  of  the  sessions.  The 
Sessions  thereupon  refused  to  allow  the  ap* 
peal  to  be  entered^  and  made  am,  order  on 
the  appellant  for  costs : — ^Held,  that  the 
order  of  sessions  rmut  be  quashed,  for  the 
rule  was  one  which  they  had  no  power  to 
make  inasmuch  as  it  did  not  merely  relale 
to  the  practice  of  the  sessions,  but  added 
to  the  conditions  prescribed  by  the  statute 
with  regard  to  appeals. 

\Yos  the  report  of  the  above  caee,  see 
42  Law  J.  Eep.  (n.b.)  M.C.  157.] 


STOCKS  V.  ELLIS. 


1878.    1 
June  17.  J 

Interrogatories— Cross  Interrogatories — 
Discreditmg  Witness  in  a  Foreign  Country 
—1  Wia.  4i.  c.  22.  s.  4. 

An  action  hamng  been  brought  against 
the  defend<mtfor  Pie  unshUful  spinning  of 
yam,  ihe  defendant  chtained  an  order  for 
ihe  examination  by  interrogatories  of  a 
person  whom  he  had  employed  as  manager 
of  his  works,  and  who  had  gone  to  America, 
Hie  plaintiff  proposed  to  examine  him  upon 
eross-interrogalories,  several  of  which  were 
directed  to  the  question  whether  or  not  he 
had  left  his  wife  and  children  in  England, 
and  whether  or  not  he  had  taken  another 
woman  with  him  to' America : — ^Held,  thai  as 
these  questions  were  not  relevant  to  the  issue^ 
and  had  a  tendency  to  deter  the  witness  from 
coming  to  England  to  give  evidence^  they 
could  not  be  allowed. 

This  was  an  action  brought  by  the 
plaintifb  against  the  defendant  to  recover 
Nbw  Ssbibs,  42.— Q.SL 


damages  for  carelessly,  unskilfally  and 
improperly  spinning  yam  which  the  de- 
fendants had  contracted  to  spin  for  the 
plaintiffs.  Thomas  Ashworth  had  been 
employed  as  manager  of  the  defendants' 
spinning  business.  He  had  gone  to 
America,  and  the  defendants  had  obtained 
leave  to  administer  interrogatories  to  him. 
It  was  proposed  by  the  plaintiffs  to  ad- 
minister cross-inteiTOgatories  to  the  said 
Thomas  Ashworth.  Such  of  the  cross- 
interrogatories  as  were  material  to  the 
point  now  to  be  reported,  were  proposed 
to  be  as  follows — 

1.  YHien  did  you  leave  Bradford,  York- 
shire,  England  r 

2.  Did  you  leave  Bradford  to  go  to 
America? 

3.  Had  you  not  a  wife  and  ten  or  twelve 
or  how  many  children  living  at  that  time? 

4.  Had  you  up  to  that  tmie  lived  with 
them  at  Bradford  P 

5.  When  you  went  to  America,  did  you 
leave  your  wife  and  children  ignorant  of 
your  departure  and  unprovided  for,  and 
did  you  induce  a  woman  who  was  not 
your  wife,  and  who  had  a  husband  and 
children  living,  to  accompany  you  to  Ame- 
rica or  how  otherwise  ? 

6.  How  have  you  been  employed  since 
you  arrived  in  ./bnerica  P 

7.  What  wages  are  you  now  earning 
per  week,  and  what  is  aoout  the  average 
amount  per  week  you  have  earned  since 
your  arrival  P 

8.  Have  you  sent  your  wife  any  and 
what  portion  of  such  earnings  P 

The  rest  of  the  cross-interrogatories 
related  to  the  way  the  spinning  of  yam 
had  been  performed. 

A  rule  msi  had  been  obtained  calling 
upon  the  plaintifb  to  shew  cause  why  the 
above  cross-interrogatories  should  not  be 
struck  out  as  irrelevant. 

Waddy  now  shewed  cause  against  the 
rule. — The  Court  has  no  power  to  disallow 
these  questions  which  it  is  proposed 
to  put  to  the  witness,  althou^  a  tfudge 
might  refuse  to  allow  them  to  be  put 
at  the  trial.  Even  if  they  are  appa- 
rently not  relevant  to  the  issue,  they  may 
be  put  as  cross-interrogatories.  A  Court 
of  Equity  would  not  strike  them  out  as 
being  scandalous  and  impertinent.  They 
21 
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may  be  relevant  to  the  question  of  the 
chcuracter  of  the  witness.  The  statute 
does  not  give  any  authority  to  the  Court 
to  deal  with  them  now.  See  1  Will.  4. 
0.22. 

[Blackburn,  J.^-Section  4  of  that  sta« 
tute  gives  a  very  wide  discretion  to  the 
Court ;  power  is  given  to  "  give  all  such 
directions  touching  the  time,  place  and 
manner  of  such  examination,  as  well 
within  the  jurisdiction  of  the  Court  where- 
in the  action  shall  be  depending,  as 
without^  and  all  other  matters  and  cir- 
cumstances connected  with  such  exami- 
nations as  may  appear  reasonable  and 
just."  Why  shotdd  not  such  power 
extend  to  cross-interrogatories  as  well  as 
to  interrogatories  ?] 

The  Court  cannot  now  tell  what  may 
be  the  relevancy  of  questions  put  upon 
cross-examination.  The  questions  go  to 
the  character  of  the  person  whom  the 
defendant  proposes  to  call  as  a  witness. 

Wilberforce  in  support  of  the  rule. — 
The  effect  of  these  questions  will  be  that 
the  witness  may  be  deterred  from  giving 
evidence.  The  Commissioner  before  whom 
the  witness  will  be  examined  is  simply  a 
ministerial  officer,  who  has  nothing  to  do 
with  cautioning  the  witness  or  with  check- 
ing his  answers.  This  Court  has  clear 
jurisdiction  to  strike  out  the  questions. 

[Blackbubn,  J. — 1£  the  questions  are 
improper  we  must  have  power  to  dis- 
allow them,  but  we  will  ^eak  to  the  other 
members  of  the  Court.  It  seems  to  be  an 
attempt  to  abuse  the  privilege  conferred 
by  the  statute.] 

The  question  whether  such  questions 
ought  to  be  allowed  in  cross-examination 
is  touched  upon  in  2  Twyhr  on  Evidence^ 
6th  ed.  p.  1,267. 

Blaoebxjen,  J. —  We  have  consulted 
some  of  the  other  members  of  the  Court, 
and  we  think  these  cross-interrogatories 
should  not  be  allowed.  The  effect  of  the 
interrogatories  to  be 'administered  to  the 
witness  is  to  ascertain  whether  the  yams 
had  been  spun  in  a  proper  manner.  It 
is  proposed  that  amongst  other  cross- 
interrogatories,  eight  in  number  should 
be  adnunistered  to  him  requiring  him  to 
give  certain  particulars  as  to  his  con- 
duct to  his   wife   and  children.      My 


brother  Denman  referred  the  matter 
to  the  Court.  We  have  no  doubt  that 
the  Court  has  jurisdiction  to  say  whether 
or  not  such  questions  should  be  allowed 
to  be  put  by  way  of  interrogatory,  just  as 
a  Judge  would  have  jurisdiction  to  decide 
whether  such  questions  could  be  put  to  a 
witness  upon  me  trial  of  a  cause.  In  such 
a  case  the  Judge  generally  appeals  to  the 
good  feeling  of  the  counsel  not  to  put  such 
questions  unless  it  be  necessary  to  do  so, 
but  it  is  clearly  laid  down  that  questions 
which  tend  to  affect  the  credit  of  a  wit- 
ness may  be  put.  The  limits  within 
which  that  may  be  done  are  extremely 
difficult  to  define.  Looking  at  these  pro- 
posed questions,  we  cannot  say  that  they 
would  not  be  allowed  on  cross-examina- 
tion as  tending  to  affect  the  credit  of  the 
witness,  but  then  we  must  remember  that 
it  is  proposed  to  put  them  to  a  witness 
who  IS  abroad,  and  who  cannot  be  com- 
pelled to  come  forward  to  give  evidence. 
The  effect  of  such  interrogatories  would 
be  to  disincline  him  from  coming  forward 
as  a  witness,  and  if  it  be  proposed  to 
examine  him  upon  these  matters  with  the 
intention  of  deterring  him,  it  is  quite 
clear  that  the  questions  ought  not  to  be 
put.  It  is  certain  that  such  might  be  the 
effect  of  them,  and  probably  they  are 
proposed  for  that  purpose,  which  is  lUegi^ 
timate.  It  is  a  matter  for  our  discretion, 
and  we  think  that  they  should  be  dis- 
allowed. 

Abchibald,  J. — I  am  of  the  same  opinion. 
When  we  consider  that  the  witness  is  in 
America,  it  becomes  apparent  that  injus- 
tice ndght  be  done  by  allowing  these 
cross-interrogatories,  the  effect  of  which 
might  be  to  prevent  the  defendant  ob- 
taining the  evidence  of  the  witness.  The 
witness  may  thereby  be  intimidated  and 
deterred  from  commg  forward  to  give 
evidence. 

Bute  ahsohtte. 


Attorneys  —  Johnson  &  Weatberall,  agents  fbr 
RawBon  &  Co.,  Bradford,  for  plaintiff;  J.  W. 
Sykes,  agent  for  Watson  &  Dickon,  Bradford, 
for  defendant. 
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AdtUteraMon  of  Food — Proof  thai  Article 
teas  represented  to  he  UnadidtercUed — 
GuiUy  Knowledge— Sb  ^  36  Vict,  c.  74. 
88.  2,  3. 

The  Adulteration  of  Food,  ^c,  Act^ 
35  ^  36  Vict.  c.  74  recites  that  the 
jpractice  of  adndteratvng  articles  of  food  and 
drink  and  drugs  for  sale  in  froAid  of  her 
Majesty* 8  sv^eds,  wnd  to  the  great  hurt  of 
their  health  and  danger  to  their  lives,  re- 
quires  to  he  repressed  hy  more  effectual  laws. 
By  section  2,  every  person  wlio  shall  seU 
any  oHiste  of  food  or  drink  with  which  to 
the  knowledge  of  such  person  amy  ingre^ 
dient  or  mineral  imjurums  to  the  health  of 
persons  eating  or  drinking  such  article  has 
heen  mAxed,  and  every  person  who  shall  sell 
as  unaduUeraled  amy  article  of  food  or 
drinkf  or  amy  drug  which  is  adulterated, 
shall  he  liable  to  certain  prescribed  penal* 
ties.  By  section  3,  am>y  person  who  shall  seU 
amy  article  of  food  or  drink,  or  any  drug, 
knowing  the  same  to  Jiave  heen  misted  with 
any  other  suhstamce,  with  intent  fraudu^ 
hnUy  to  increase  its  weight  or  hulk,  and 
who  shall  not  declare  such  admixture  to 
any  purchaser  thereof,  hefo^'e  delivering  the 
same,  and  no  other,  shall  he  deemed  to  have 
sold  an  adulterated  article  of  food  or  drink 
or  drug,  as  the  case  may  he,  vmder  this  Act. 

The  appellamt  went  vnto  the  shop  of  the 
respondent,  a  provision  and  hutter  dealer, 
and  asked  for  a  pound  of  hutter  at  seven- 
pence.  A  pound  of  hutter  was  handed  to 
him,  in  the  presence  of  the  respondent, 
which  was  afterwards  found  to  he  aduU 
terated  with  different  fats,  not  necessarily 
usurious  to  health : — 

Held,  first,  thai  there  was  sufficient  m- 
dence  under  section  2  of  a  sale  of  the  hutter 
as  unadulterated;  secondly,  that  it  was  not 
necessary  wider  secHon  3  to  prove  that  the 
respondent  knew  the  hutter  had  heen  mdaed 
with  some  substance,  vnth  intent  fra/udu' 
lenity  to  increase  its  hulk. 

[Fop  the  report  of  the  aboye  case,  see 
42  Law  J.  Rep.  (k.b.)  M.C.  132.] 
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THE  QUEEN  V.  FOBDHAM  AND 
OTHERS  (justices  OF  HERT- 
FORDSHIRE). 


Poor  Law  Audit — Proceedings  against 
Overseer  to  recover  Sum  certified  to  he  due 
— Certificate  of  Treasurer — Duty  of  JuS' 
tices— 11  8f  12  Vict.  c.  91.  s.  9. 

By  11  8f  12  Vict.  c.  91.  s.  9,  im  amy  pro^ 
ceedings  to  he  taken  hy  an  auditor  hefore 
justices  to  recover  sums  certified  hy  him  to 
he  due,  it  shall  he  sufficient  for  him  to  pro* 
duce  a  certificate  of  his  appointment,  amd  to 
state  and  prove  that  the  audit  was  held,  that 
the  certificate  was  made  in  the  hook  of  ac- 
count of  the  union,  and  that  the  sum  cer- 
tified to  he  due  had  not  heen  paid  to  the 
treasurer  withim  seven  days  after  the  same 
had  heen  so  certified,  nor  within  three  dear 
days  of  the  laying  of  the  information,  of 
which  non-payment  a  certificate  in  writing, 
purporting  to  he  signed  hy  the  treasurer, 
shall  he  sufficient  proof  on  the  pari  of  the 
auditor. 

Upon  an  application  to  justices  under 
this  section  to  issue  their  warrant  to  levy 
the  amount  due  from  the  assistant  overseer 
of  a  parish,  the  evidence  prescrihed  hy  the 
above  section  was  adduced,  hut  the  justices 
refused  to  treat  the  certificate  of  the  treasurer 
as  conclusive,  amd  allowed  the  overseer  to 
prove  payments  made  hy  him  hetween  the 
date  of  the  certificate  of  the  auditor  amd 
that  of  the  treasurer : — 

Held,  that  in  issuing  their  distress  war* 
rant,  the  justices  had  not  a  mere  ministerial 
act  to  perform,  and  were  right,  as  the  section 
made  the  treasurer's  certificate  prima  facie, 
hut  not  conclusive  evidence. 

[For  the  report  of  the  above  case  see 
42  Law  J.  Rep.  (n.s.)  M.C.  153.] 


1873.  1     the  queen  v.  curzon  and 
June  2.  J  others. 

Beerhouse  having  Lidense  on  May  1, 
1869— Fine  and  Beerhouse  Act,  1869  (32 
^  33  Vict.  c.  27),  8. 19. 

By  the  Wine  and  Beerhouse  Act,  1869 
(32  ^  33  Vict.  c.  27),  s.  19,  where,  on 
the  ^rst  of  May,  1869,  a  license  is  in  force 
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vjith  respect  to  any  house  for  the  sale  ofheer 
to  be  consumed  an  the  premises^  it  shall  not 
he  lawful  to  refuse  an  application  for  a  cer^ 
tijicate  in  respect  of  such  house^  except  on  one 
or  more  of  the  grounds  specified  in  section  8. 

By  the  Intoxicating  Idquors  (Licens- 
ing Suspension  Act)  Act,  1871,  34  ^  35 
Vict,  c.  88.  s.  3,  U  was  declared  that, 
where  a  license  had  by  forfeiture  or  lapse  of 
time  ceased  to  be  in  force,  the  justices  might 
in  their  discretion  refuse  a  certificate  upon 
any  ground  on  which  they  might  refuse  a  cer- 
tificate with  respect  to  any  house  as  to  which 
a  license  was  not  in  force  on  the  first  of 
ifay,  1869.  "^         '' 

By  the  Licensing  Act,  1872,  35  A-  36 
Vict,  c,  94. 8,  75,  the  Act  o/1871  is  repealed, 
and  section  19  of  the  Act  of  1869  is  made 
perpeUkol: — 

Held,  thai,  notwithstanding  the  repeal  of 
34  A-  35  Vict.  c.  88.  s,  3,  the  justices  had 
a  discretion  to  refuse  a  certificate  in  the  case 
of  a  house  licensed  on  the  first  of  May,  1869, 
where  the  license  had  lapsed  before  appli- 
cation toas  madefw  renewal. 

[Pop  the  report  of  the  above  case  see 
42  Law  J.  Rep.  (n.s.)  M.C.  155.1 


'  THE  TBUSTEBS  OF  MARKET  HAB« 
1873  BOBOUGH       AND       BRAMPTON 

April  30.  "      TTONPIKB  TRUST  (ap/7eiZan<*) 

V.     THE     KETTERING     HIOH- 

^     WAY  BOARD  (respondetUs).     ' 

Turnpike  Trust^-Arrears  of  Interest  due 
to  Mortgagees— Application  of  Tolls— Gon- 
tiibution  under  4^5  Vict,  c.  59. 

A  Local  Turnpike  Act,  4  Vict.  e.  xxxv., 
after  reciting  that  the  principal  sum  bor- 
rowed on  the  credit  of  the  toUs  under  former 
Acts  still  remained  unpaid,  together  with 
arrears  of  interest  thereon,  by  s.  18  directed 
that  "oW  moneys  received  by  the  trustees 
should  be  applied  in  the  first  place  in  paying 
ami  discharging  any  interest  which  might 
from  time  to  time  be  oumg  in  respect  of  any 
money  borrowed  on  the  credit  of  the  toUs; 
secondly,  in  maintaining  and  keeping  the 
road  in  repair;  and  thirdly,  in  reducing 
and  paying  off  theprincipal  sums  borrowed.*' 
An  application  was  made  by  the  trustees 


to  justices  for  an  order  on  the  highway  board 
to  contribute,  under  4^5  Vict.  c.  59,  out 
of  Hie  highway  rates  towards  the  repairs 
of  a  turnpike  rort^i:— Held  (QuAiN,  J., 
dubitante),  that  the  Act  did  not  authorige 
the  payment  of  arrears  of  interest  beftfre 
repairing  the  road. 

[For  the  report  of  the  above  ease  see 
42  Law  J.  Rep.  (n.s.)  M,C.  137.] 


(In  the  Second  Division  of  the  Court.) 

1872.    1    _„  •'  ^ 

June  10  >  QUBEN  v.  armitagb  and 

July  6.     (         MOTHER,  JUSTICES,    ETC. 

Bastardy— Evidence— Death  of  Mother 
—Hearing  at  Petty  Sessions— 7  A-  8  Vict, 
c.  101.  s.Z. 

The  evidence  of  the  mother  of  a  bastard 
child,  who  is  an  applicant  for  an  affiliation 
order  against  the  putative  father,  is  neoes^ 
sary  at  the  hearing  of  the  s%mm(yns  before 
justices  sitting  in  petty  sessions  under  the 
8^-9  Vict.  c.  101.  s.  3.  Therefore,  if  the 
mother  die  after  making  her  application  for 
a  summons,  and  before  the  hearing  of  the 
summons  at  petty  sessions,  the  justices  have 
no  jurisdiction  to  make  an  order  thereon. 

Semble,  it  may  be  otherwise  on  the  hear- 
ing of  an  appeal  against  an  affiliation 
order  under  8  Vict.  c.  10.  s.  6,  if  the  mother 
die  after  the  hearing  of  a  summons  at  petty 
sessions,  and  if  she  has  been  examined  in 
the  presence  of  the  defendant  and  might 
have  been  cross-examined  by  him  at  the 
Petty  Sessions. 

[For  the  report  of  the  above  case  see 
42  Law  J.  Rep.  (n.s.)  M.C.  15.] 


jgyo^  f  THE  QUEEN  ON  THE  PROSECUTION 

May"?  1  ^^  JUSTICES  op  Middlesex  (re- 
^    '  I  spondents)  v.  tatlor  (appellant). 

Alehouse^Licensefor  Bale  of  EwoieeabU 
Liquors— Application^  to  Special  Sessions 
after  unsuccessful  Application  to  General 
Sessions— Neglect  to  Appeal— New  Tenant 
—9  (3eo.  4.  c.  61.  s.  14. 


Digitized  by 


Google 


Yql,42.] 


TRINITT  TERM,  1873. 


A  house  %n  Middlesex,  kept  for  some  years 
asaninn^underd  ChoA,c.6l,wa8  m  Feh^ 
ruartfy  1872,  left  by  the  licensed  tenant^  who 
ga/ve  up  possession  to  T.  In  March  foUow- 
ing,  at  the  annual  general  licensing  meeting^ 
appUcation  wis  made  for  a  license  on  behalf 
of  T.,  hui  this  was  refused,  and  no  appeal 
was  made  from  the  decision.  The  license 
expired  on  April  6(h  when  the  house  was 
shut  up,  and  in  May  T,  applied  under  s,  14 
to  the  special  sessions  for  a  license,  who 
refused  U  on  the  ground  thai  the  application 
had  been  already  disposed  of  at  the  general 
licensing  sessions: — 'Meld,  that  after  an  wn- 
suceessfid  application  at  the  annual  ^general 
Ueensing  meeting,  T.  could  not  afterwards 
renew  his  application  at  the  special  sessions. 

[Fer  the  report  of  the  ahoye  case  see 
42  Law  J.  Rep.  (n.b.)  M.C.  13.] 


1873. 
May  28. 


}BBLL  (appellant)  v.  CRiNE 
spondent). 


(re- 


Bate «-  Sunday  and  Bagged  Schools 
(Exemption  from  Bating)  Act,  1869,  32 
^  33  Vict.  c.  4a—I>isoreUan  of  Bating 
Authority. 

Under  "  The  Sunday  and  Bagged  Schools 
(Exemption  from  Bating)  Act,  1869,"  32 
^  33  Vict,  c.  40.  s.  1,  by  which  rating 
authorities  may  exempt  from  their  rates 
huUdings  used  as  Sunday  or  ragged  schools, 
the  rating  authority  has  a  discretion  and  is 
not  bound  to  exempt  any  such  school. 

[For  the  report  of  the  above  case  see 
42  Law  J.  Rep.  (n.s.)  M.C.  122.] 
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QUBBN  V,   THE  ABNET  PABK 
CEMETEBT  GOMPAlTr. 


1873.    \  THE 

June  7.  J 

Poor-rate — Occupation — Bateable  Value 
— Cemetery — Sale  of  Plots  of  Land — Oon- 
veyance. 

The  appellants,  a  cemetery  company,  in 
the  year  1869,  according  to  their  usual  cus- 
tom, sold  certain  plots  of  land  to  purchasers. 
The  plots  were  respectively  conveyed  to  hold 
unto  the  said  purchaser,  his  heirs  and  assigns 
for  ever,  upon  trust  and  to  the  intent  that  he 
the  said  purchaser,  his  heirs  and  assigns, 
may  (subject  nevertheless  to  the  rules  and 
orders  for  the  time  being  of  the  company  for 
the  m^magement  and  regulation  of  the  c&ine^ 
tery)  erect  or  construct  a  vault  or  mausoletmi 
in  or  upon  the  same,  and  m^  use  the  said 
plot  as  and  for  a  place  of  burial,  8fc.,  and 
for  no  other  purpose  whatsoever ;  and  sub' 
ject  to  the  intent  aforesaid  in  trust  for  the 
said  trustees  and  directors,  their  heirs  and 
assigns  for  ever,  as  part  of  the  property  of 
the  company.  The  purchaser  covenanted 
to  repair  the  grave,  mausoleum,  ^.,  and  to 
observe  the  rules  and  orders  made  by  the 
company  for  the  m^anagem^ent  amd  regvla- 
Hon  of  the  cemetery.  Part  of  the  working 
expenses  of  the  company  was  the  keeping  in 
order  the  said  plots  for  the  purchasers.  The 
gales  of  the  cemetery  were  closed  at  specified 
times,  after  which  the  purchasers  were  not 
admitted.  In  rating  the  company  to  the 
poor^s-rate,  the  sum  received  in  the  year  1869, 
as  purchase  money  for  the  sale  of  the  plots  of 
land,  was  treated  as  part  of  the  annual  value 
of  the  occupation  of  the  cemetery  by  the  com- 
pany  in  that  year: — H^eld, first,  that  the 
company  were  liable  to  be  rated  as  the  occu- 
piers  of  the  whole  cemstery,  including  the 
plots;  secondly,  thai  the  sum  receivea  was 
properly  treated  as  part  qf  the  annual  value. 

[For  the  report  of  the  above  case  see 
42  Law  J.  Rep.  (n.s.)  M.0. 124.] 


END  OF  TRINITY  TERM,  1878. 
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MICHAELMAS  TEEM,   36  VICTORLE. 


1872. 
Nov.  9,  12. 


fj^EBEAU  AND  ANOTHER  V,  THB 
<  GENERAL  STEAM  NAVIGATION 
[      COMPANY. 


Shipping  —  BiU  of  Lading — "TaZiie, 
Weighty  and  Contents  unhnowny 

Where y  on  a  closed  package  hehig  shipped 
for  carriage,  a  hUl  of  lading,  containing  an 
innocent  misdescription  of  its  contents  is 
presented  to  the  master  of  the  ship,  and  he, 
v^ithont  ashing  questions  or  examination, 
stwnps  thereon  ^*  weight,  value,  and  contents 
unknown,^*  there  is  a  contract  to  carry  the 
package  whatever  its  contents  ma/y  he,  Wliat 
is  the  measure  of  damages  for  loss  of  the 
contents  seems  doribiful. 

This  was  an  action  tried  in  the  Lord 
Mayor's  Court. 

The  first  count  of  the  declaration  alleged 
a  contract  by  the  defendants,  as  carriers 
for  reward,  to  carry  and  deliver  silk 
broad  stuffs,  and  a  breach  thereof  by  non- 
delivery. 

The  second  count  alleged  a  contract 
by  the  defendants,  for  reward,  to  safely 
keep,  take  care  of  and  re-deliver  goods, 
and  a  breach  thereof  by  non-delivery. 

The  particulars  were  as  to  two  pieces 
of  silk  broad  stuff. 

Niw  Skbibs,  42.— CP. 


/ 

At  the  trial  the  following  were  the 
material  facts  which  appeared.  The  plain- 
tiffs were  shipping  agents  at  Boulogne,  and 
received  from  Lyons  a  closed  package,  to 
bo  forwarded  to  London.  They  delivered 
the  package  on  board  a  ship  of  the  defen- 
dants, and  tendered  a  bill  of  lading,  in 
which  there  was  a  written  description  of 
the  goods  as  "linen,"  and  the  captain 
asked  no  questions,  but  stamped  on  the  bill 
the  words  "  value,  weight  and  contents 
unknown,**  and  signed  it.  On  the  arrival 
of  the  ship  it  was  found  that  the  package 
had  been  tampered  with,  and  two  out  of 
seven  pieces  of  silk  broad  stuff,  the  real  con- 
tents of  the  package,  abstracted.  The  jury 
'  found  that  the  goods  having  been  safely 
delivered  were  lost  by  the  defendants,  as 
carriers,  and  that  they  had  not  been  wil- 
fully misd escribed,  in  order  that  they 
might  be  carried  at  a  lower  rate,  but  had 
been  inadvertently  misdescribed,  and  a 
verdict  having  been  found  for  the  plain- 
tiffs for  the  amount  of  the  value  of  the 
two  pieces  lost ;  and  a  rule  nisi  having 
been  obtained,  pursuant  to  leave,  to  enter 
a  non-suit  on  the  ground  that  there  was 
no  evidence  of  the  contract  alleged,  and 
that  the  plaintiffs  were  estopped  from 
proving  delivery  to  the  defendants  of  the 
goods  mentioned  in  their  particulars — 
B 
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Field  and  Waddy  shewed  c&nae. — The 
contract  was  to  carry  the  goods  in  ques- 
tion, and  there  is  nothing  to  prevent  the 
shippers  from  shewing  what  the  goods 
really  were  and  suing  the  shipowners  for 
non-delivery.  For,  first,  as  respects  the 
use  of  the  term  "  linen,"  Bates  v.  Todd  (1) 
shews  that  a  bill  of  lading  is  only  a  receipt, 
and  is  liable  to  be  re-opened;  and,  secondly, 
as  respects  the  printed  memorandum, 
Jessel  y.  Bath  (2)  (in  addition  to  being 
to  the  same  effect  as  the  above  case), 
shews  that  the  effect  is  to  abrogate  the 
description  and  make  the  bill  of  lading  a 
contract  to  carry  that  which  was  actually 
shipped.  In  that  case  a  professed  weight 
was  inserted  in  the  bill  of  lading,  which 
contained  a  printed  clause,  "  weights,  con- 
tents and  value  unknown,"  and  it  was 
held  that  the  shipowner  might  shew  that 
a  less  quantity  was  in  fact  shipped.  So 
here,  per  cojitra,  "  linen  "  being  inserted, 
and  there  being  a  similar  printed  clause, 
the  shipper  may  shew  what  kind  of  goods 
were  actually  snipped.  And  if  anything 
be  said  about  hardship  in  paying  &eight 
on  linen  and  recovering  value  as  silk, 
whatever  may  be  the  true  damages  re- 
coverable, on  this  rule  the  question  is  not 
open,  and  if  the  plaintiffs  are  entitled  to  re- 
cover any  thing  the  rule  must  be  discharged. 
As  respects  the  point  of  estoppel,  if  the 
above  contention  be  correct,  this  point 
also  fails.  Should  WOance  v.  The  London 
and  North  Western  EaUway  Company  (3) 
and  Knights  v.  Wiffen  (4)  be  relied  on,  it 
may  be  observed  as  to  the  first  that  here 
the  description  was  not  the  bc^is  of  the 
contract ;  as  to  the  second,  that  here  it  is 
not  found  that  the  position  of  the 
parties  was  altered. 

Talfourd  Salter  and  Finlay,  in  support 
of  the  rule. — Where  printed  and  written 
parts  of  a  bill  of  lading  are  contradictory 
the  latter  prevails — Gumm  v.  Tyrie  (5), 
Robertson  v.  French  (6),  Jessel  v.  Bath 
(2).     This  description,  "linen,"  was  ma- 

(1)  1  Moo.&R.  106. 

(2)  S6  Lftw  J.  Rep.  (n.s.)  Exch.  149. 

(3)3  Uurl.  &  C.  343 ;  s.  c.  34  Law  J.  Rep.  (n,8.) 
Exch.  39. 

(4)  40  Law  J.  Rep.  (k.8.)  Q.B.  61. 

(6)  33  Law  J.  Rep.  (n.s.)  Q.B.  97 ;  s.  c.  (Ex.  Ch.) 
84  Law  J.  Rep.  (n.s.)  Q.B.  124. 

(^6)  4  East  130. 


terial,  for  the  amount  of  freight  depended 
on  the  fact,  and  if  it  is  to  prevail,  requires 
the  plaintiffs  to  prove  shipment  of  such 
goods,  and  further,  even  if  the  printed 
memorandum  is  to  apply,  it  applies  only  to 
the  quality  of  the  linen,  and  its  meaning  is 
that,  as  the  shipowners  cannot  know  what 
is  inside  the  case,  they  give  notice  that 
they  will  be  not  bound  by  the  description, 
so  as  to  protect  themselves  should  it  not 
be  linen,  and  oblige  the  shipper  to  prove 
it  to  be  linen  in  order  to  make  them 
liable.  A  false  description,  apart  from 
fr^ud,  is  effective  to  prevent  the  carrier 
being  liable.  Thus  it  is  said  in  Kent's 
Commentaries^  sect.  604,  that  if  by  mere 
carelessness  a  carrier  is  deceited  as  to  the 
contents  of  a  package  he  is  not  liable ;  in 
Story  on  Bailments^  sect.  567,  that  if  he  be 
deceived  and  a  fisdse  answer  given  he  is 
not  liable ;  in  Angell  on  Carriers^  sect.  262, 
264,  that  it  is  sufficient  if  the  effect  of  the 
statement  is  to  deceive,  though  not 
intentionally,  because  he  is  deprived  of 
a  portion  of  his  reward  and  takes  less 
care ;  and  in  Smith's  Mercantile  Law^ 
284,  citing  Batson  v.  Donovan  (7)  it  is 
said  that  concealment  of  the  nature  and 
value  of  the  goods  exonerates  the  carrier. 
Whether  questions  were  actually  asked 
or  not  makes  no  difference,  for  a  volun- 
teer statement  is  as  effective  as  an 
answer  to  a  question.  The  result  is,  that 
there  was  no  contract,  but  only  an  invo- 
luntary bailment,  though  perhaps  after 
actual  carriage,  reward  on  a  quantum 
meruit  might  be  recovered.  The  obser- 
vations of  Lord  Wensleydale  in  Walker 
V.  Jackson  (8)  were  made  with  respect 
to  the  effect  on  the  carrier,  not  the  inten- 
tion of  the  bailor,  and  in  The  Belfast  and 
Ballymcna  Railway  Company  v.  Keys  (9) 
it  is  in  argument  pointed  out  that  the  de- 
fendant undertook  to  carry  light  car- 
riages with  horses  across  the  ferry,  and 
made  no  stipulation  whatever  as  to  what 
was  put  into  the  carriage.  Ap^ain,  Tyhj 
V.  Morrice  (10),  Titchbume  v.  White  (11), 
Batson  v.  Donovan  (7),  and  the  review  of 

(7)  4  B.  &  Aid.  21. 

(8)  10  Mee.  &  W.  168 ;  s.  c.  14  Law  J.  Rep. 
(n.m.)  Exch.  346.      ' 

(9)  9  n.L.  Cas.  656. 

(10)  Carth.  458. 

(11)  1  Str.  145. 
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these  and  other  cases  in  Biley  v.  Home 
(12),  shew  that  valne  cannot  be  reco- 
Tered  on  the  footing  of  the  goods  being 
silk.  Further,  it  may  be  pointed  oat, 
that  the  liability  is  sought  to  be  imposed 
on  the  defendants  in  their  character  of 
insurers,  which  is  discussed  in  Oibhons  y. 
Painton  (13),  Cahill  v.  The  London  and 
North  Western  Railway  Company  (14), 
Hollister  v.  Nowlan  (15),  and  FhUlips  v. 
Earle  (16),  so  that  the  description  is  es- 
pecially material.  Lastly,  there  is  an 
estoppel,  even  if  there  be  a  contract,  for 
a  &lse  representation  has  been  made, 
which  alters  the  position  of  the  defend- 
ants— Foster  v.  Golhy  (17),  Howard  v. 
Tucker  (18),  Polhill  v.  Walter  (19), 
Knights  v.  Wiffm  (4)  ;  M'Oance  v.  The 
London  and  North  Western  Railway  Com.' 
pany  (3). 

BoviLL,  C.J. — The  rule  in  this  case  is 
only  to  enter  a  nonsuit  on  the  ground 
that  there  was  no  evidence  of  the  contract 
alleged  and  an  estoppel  from  shewing  a 
delivery  of  the  goods  contained  in  the  par- 
ticulars, and  not  to  reduce  the^  damages  ; 
and  therefore  we  have  only  to  decide 
whether  the  defendants  are  entitled  to 
enter  a  nonsuit.  The  contract  is  con- 
tained in  the  bill  of  lading.  Now  it  seems 
tx)  me  that  it  must  be  taken  that  the 
plaintiffs  represented  that  the  contents  of 
the  package  were  linen  goods,  but  that  the 
defendants  refused  to  contract  on  the 
footing  that  this  was  absolutely  so.  The 
efiect  of  this  is  that  it  was  no  part  of  the 
contract  that  the  package  contained  linen, 
and  that  the  defendants  were  not  bound 
to  deliver  linen  goods,  and  in  law  and 
fact  by  the  printed  memorandum  ex- 
y»re8sly  repudiated  any  contract  as  respects 
the  nature  of  the  contents  of  the  package. 
The   memorandum    was   to   protect   the 

(12)  5  Bmg.  212;  b.  c.  7  Law  J.  Rep.  (n.s.) 
C  J*  32 

(J  3)  4  Burr.  2,300. 

(14)  10  Com.  B.  Rep.  N.S.  164  ;  s.  c.  30  Liw 
J.  Rep.  (.v.g.)  C.P.  289  ;  13  Com.  B.  Rep.  N.S.  818  ; 
31  Law  J.  Rep.  (K.s.)  C.P.  271. 

(15)  19  Wendall234. 

(16)  8  Pickering  182. 

(17)  3  Hurl.  &  N.  705;  s.c.  28  Law  J.  Rep. 
(x.s.)  Eich.  81. 

(18)  1  B.  &Ad.  712. 

(19)  3B.  &  Ad.  114i 


shipowners  as  respect  the  contents  against 
any  liability  on  the  footing  that  they 
were  what  they  were  represented  to  be, 
and  therefore  according  to  Jessel  v.  Bath 
(2)  the  contract  was  to  carry  the  package 
whatever  its  contents  might  be.  This 
^ing  so,  the  defendants  must  defeat  the 
contract.  It  has  been  argued  that  the 
statement  as  to  the  goods  being  linen  has 
this  effect,  but  the  jury  have  negatived 
any  fraud  or  wilful  representation,  and 
therefore  it  must  be  taken  that  there  was 
a  mere  declaration  made  innocently,  in- 
advertently, and  without  fraud.  If  there 
had  been  a  wilfully  fraudulent  mis-state- 
ment in  order  to  get  the  goods  carried  at  a 
cheaper  rate,  the  contract  would  either  bo 
void  for  fraud,  or  the  amount  of  damages 
would  be  limited  by  the  value  on  the 
footing  of  the  contents  being  linen  just  as 
in  M'Gance  v.  The  London  and  North 
Western  Railway  Company  (3)  where 
only  the  declared  and  not  the  real  value 
of  the  horses  was  held  recoverable. 
But  fraud  having  been  negatived  the 
contract  remains,  and  it  having  been 
broken  and  no  question  as  to  the  amount 
of  damages  being  before  us,  we  cannot 
make  this  rule  absolute  to  enter  a  non- 
suit. As  regards  what  has  been  said 
respecting  hardship,  the  defendants  may 
save  themselves  by  framing  their  bills 
of  lading  differently,  so  as  to  protect 
themselves  fix)m  a  false  statement  even 
though  there  be  no  fraud,  an  ingredient 
which  existed  in  most  of  the  cited  cases. 
If  my  view  be  correct,  the  point  as  to 
there  being  an  estoppel  is  unarguable. 
There  is  a  statement  made  by  the  one 
party  not  accepted  by  the  other,  there  is 
no  contract  on  the  footing  that  the  goods 
are  linen,  and  though  it  may  be,  as  I  am 
inclined  to  think  is  the  case,  that,  if  tho 
point  were  raised,  the  plaintiffs  might 
not  be  entitled  to  recover  larger  damages 
than  if  the  goods  were  linen,  yet  this  is 
not  before  us,  and  on  this  rule  tlie 
defendants  cannot  succeed,  unless  tlioy 
shew  that  they  were  absolved  from  tho 
contract. 

Brett,    J. — The  plaintiffs,  who  were  * 
forwarding  agents,  shipped  goods  on  board 
the  defe  idants*  ship  in  a  closed  package  to 
be   carried  from    Boulogne   to   London. 
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The  shippers  presented  a  bill  of  lading 
for  signature,  which  represented  the 
contents  to  be  "  linen."  The  goods  were 
not  linen,  but  "  silk  broad  stuff,'*  and  the 
freight  of  such  goods  would  be  larger 
than  that  of  linen,  but  when  the  plaintiffs 
shipped  the  goods  they  did  not  know  the 
goods  were  silk,  and  the  jury  have  found 
that  the  representation  waa  innocent. 
The  goods  having  been  shipped,  and  the 
bill  of  lading  presented  the  captain  did 
not  accept  the  bill  as  drawn,  but  stamped 
on  it  "  weight,  value  and  contents  un- 
known," and  the  closed  package  was 
not  examined.  The  captain  asked  no 
questions  of  the  shippers  as  to  what 
the  contents  were.  According  to  the 
evidence  the  goods  were  stolen  when  on 
board,  and  there  was  no  evidence  of 
positive  negligence  on  the  part  of  the 
shipowners,  the  only  fact  being  that  the 
goods  were  not  delivered  by  them,  the 
package  at  the  end  of  the  voyage  was  there 
but  part  of  its  contents  gone.  The  plain- 
tiffs bring  their  action,  not  founded  on  a 
charge  of  negligence,  but  on  a  liability 
of  the  defendants  as  carriers  to  absolutely 
deliver  the  goods  in  the  same  condition 
as  delivered  to  them.  The  question  is 
whether  there  was  evidence  to  go  to  the 
jury  of  such  a  liability  with  respect  to 
the  goods  actually  shipped,  i.e.  whether 
the  defendants  had  undertaken  a  liability 
as  carriers  of  silk  broad  stuff,  for  the  rule 
is  to  enter  a  nonsuit  on  the  ground  that 
there  was  no  evidence  of  the  contract 
alleged  in  the  declaration  and  an  estoppel 
from  shewing  the  delivery  of  the  goods 
in  the  particulars.  Now  the  action  is 
between  the  shipper  and  shipowner,  and 
even  if  there  were  not  the  stamped  me- 
morandum there  would  bo  the  fact  that 
the  goods  were  shipped  to  be  carried  for 
reward,  and  though  there  were  the  state- 
ment that  the  goods  were  linen  and  no 
limitation  like  the  memorandum,  yet  I 
think  (though  it  is  not  necessary  to  and  I 
do  not  decide  this)  that  between  the 
shipper  and  shipowner  the  misrepresen- 
tation would  not  avoid  the  contract,  for 
an  innocent  misrepresentation  of  amaterial 
fact  does  not  make  the  contract  void,  it  is 
only  void  if  there  be  a  wilful  raisropreseii* 
tation,  i.e.  a  misrepresentation  which  is 
known  to  be  one.     In  other  v,tril>  tie  bill 


of  lading  between  the  shipper  and  ship- 
owner would  attach  as  the  contract  re- 
lating to  the   goods    shipped    under  it 
whatever  they  were.     But  it  is  said  that 
here  there  was  a  representation  which 
would  lay  a  larger  liability  on  the  defen- 
dants than  if  the  description  in  the  bill  of 
lading  were  correct,  and  that  it  therefore 
is  to  be  taken  to  have  been  acted  on,  that 
it  therefore  was    a   basis   of  the   con- 
tract, and  that  it  was  within  M^Cance 
V.  The  London  and  North  Western  Bail- 
way  Company  (3),  a  representation  which 
binds  the  plaintiffs,  and  as  the  descrip- 
tion  is   linen  they   are  'not  entitled  to 
shew  that  the  contents  were  silk.     Now 
it  is  material  to  see  what  is  the  meaning 
of  the  stamped  memorandum.     The  bill 
of  lading  is  drawn  up   by    the    shipper 
and    he    innocently    misrepresents    the 
goods  not  to    be   silk  but  linen.     Did 
the  shipowner  act  on   this  ?     The  real 
meaning    of  the  stamped  memorandum 
is  shewn  by  what  is  said  in  1  Parsons  on 
S hipping i  198,  and  the  cases  there  cited. 
It  is  there  said :  *^  So  it  has  been  held  that 
the  shipowner  is  bound  only  to  deliver 
the  quantity  received  if  the  words  *  weight 
unknown  *  are  added,  although  a  specitio 
weight  is  mentioned  in  the  bill.     So,  if 
the  weight  is  stated  in  writing,  and  the 
expression  *  weight  unknown*  is  in  print,*' 
and  then  in  a  note  it  is  added,  "  In  Clark 
V.  BamtveU  (20),  the  bill  of  lading  con- 
tained  the  usual    clause  that  the  boxes 
containing  the   goods  were   shipped   in 
good   order,  'contents  unknown.'      Tlie 
Court  said  :  *  It  is  obvious,  therefore,  that 
the  acknowledgement  of  the  master  as  to 
the  condition  of  the  goods  when  received 
on  board  extended  only  to  the  external 
condition  of  the  cases,  excluding  any  im- 
pUcation  as  to  the  quantity  and  quality 
of  the  article,  condition  of  it  at  the  time 
received  on  board,  or  whether  properly 
packed  or  not  in  boxes.*  '*     It  seems  to 
me  to  follow  from  that  case  that  when  there 
is  a  closed  package,  and  a  representation  as  - 
to  its  contents,  the  shipowner  may  accept 
the  bill  of  lading,  or  may  alter  it,  and  if 
he  adds  "  contents  unknown,*'  then,  ac- 
cording to  Parsons  on  Shipping^  the  cases 
cited  there,  and  Jessel  v.  Bath  (2),  the 

(20)  12  How.  272. 
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meaning  is,  that  he  declines  to  accept  the 
rq)resentation,  and  merely  accepts  the 
package  as  it  app^urs  on  the  outside  but 
not  the  statement  as  to  what  is  inside,  he 
does  away  with  the  representation,  which, 
if  inconsistent,  is  wiped  out,  and  agrees  to 
a  modified  bill  of  lading  where  there  is 
no  binding  statement  as  to  the  contents, 
.and  that  he  contracts  to  carry  what 
really  is  inside.  •  A  bill  of  lading  so 
stamped  is  reduced  to  a  contract  to  carry 
whatever  is  in  the  package.  If  so,  the 
shipowner  carries  as  a  carrier  whatever  is 
inside,  and  is  liable  as  a  carrier.  Whether 
he  is  liable  on  the  whole  value  or  only 
on  the  footing  of  linen,  is  a  question 
it  is  not  necessary  to  decide,  and  on 
which  I  give  no  opinion  though  I  do 
not  differ  from  what  has  been  said  by  my 
Lord.  It  is  said  that  there  is  an  estoppel 
because  the  position  of  the  shipowner 
was  altered.  Lord  Wensleydale,  in  Walker 
V.  Jackson  (8),  says,  as  a  general  rule, 
"  that  if  anything  is  delivered  to  a  person 
to  be  carried,  it  is  the  duty  of  the  person 
receiving  it  to  ask  such  questions  about 
it  as  may  be  necessary ;  if  he  ask  no  ques- 
tions,  and  there  be  no  fraud  to  give  the 
case  a  false  complexion,  on  the  delivery 
of  the  parcel  he  is  bound  to  carry  the 
parcel  as  it  is."  Here  no  question  as  a 
fact  was  asked,  therefore  the  case  falls 
within  this  rule.  As  between  the  shipper 
and  shipowner,  on  the  bill  of  lading  as 
modified  by  the  stamped  memorandum 
in  this  case,  it  seems  to  me  that  there  was 
a  contract  to  carry,  as  a  carrier,  whatever 
was  in  the  package,  and  that  there  was 
no  estoppel. 

Grove,  J. — I  have  some  doubt  about 
tliia  matter.  If  the  printed  memorandum 
were  out  of  the  case  1  should  be  inclined 
to  hold  that  even  in  the  absence  of  fraud 
there  was  a  representation  as  to  the  char- 
acter and  quality  of  the  goods,  and  a  con- 
tract to  carry  those  only,  but  then  comes 
the  printed  memorandum  which  if  alone 
would  take  the  risk  of  anything,  and  I 
have  some  doubt  as  to  the  question 
whether  this  abrogates  the  first  repre- 
sentation. It  has  been  said  that  these 
are  protective  words,  not  necessarily  re- 
pudiating the  statement,  but  then  it  may 
be  said,  has  the  shipowner  a  right  to  say  to 


the  shipper,  you  say  the  contents  are  linen, 
but  I  know  nothing  of  the  contents  and 
so  take  the  goods,  and  insist  on  binding 
you.  This  may  be  an  answer,  and  it  may 
be  said  that  Jessel  v.  Bath  (2)  is  in  favour 
of  it,  but  that  case  may  be  distinguished 
on  the  ground  that  the  printed  clause  is 
only  for  the  benefit  of  the  shipowner,  but 
it  is  putting  the  shipowner  in  a  very  ad- 
vantageous position  to  allow  him  to  say 
I  decline  the  statement  in  order  to  protect 
myself,  yet  if  anything  happens  I  say 
you  must  prove  the  contents  are  linen. 
I  am  rather  inclined  to  think  as  the  rest 
of  the  Court,  but  have  doubts.  As  to  the 
point  of  the  amount  recoverable,  thaf  is 
not  before  us,  but,  the  contention  that  if 
the  contract  be  in  respect  of  one  amount 
there  cannot  be  a  liability  as  to  another, 
is  useful  in  the  argument  as  respects  the 
meaning  of  the  contract.  On  the  whole 
I  am  inclined  to  agree  with  the  rest  of 
the  Court  on  this  point,  and  as  to  the 
estoppel  I  agree. 

Denman,  J. — After  hearing  the  able 
arguments  in  this  case  1  have  no  doubt, 
and  am  of  opinion  that  the  rule  should  be 
discharged.  The  true  effect  of  the  bill  of 
lading  is  that  it  is  a  contract  to  carry  the 
packago,  whatever  was  in  it,  and  there- 
fore there  was  evidence  of  the  con- 
tract in*  the  declaration.  During  the 
argument  I  suggested  that  perhaps  the 
expression,  "  contents  unknown,"  might 
not  go  so  far  as  we  now  hold,  and  might 
mean,  "  I  agree  to  carry  linen,  but  do  not 
bind  myself  as  to  its  quantity  or  quality," 
but  my  doubts  have  been  removed  by  the 
passage  in  1  Tat  soils  on  Shipping,  and 
the  cases  cited  there.  It  is  clear  that  the 
words,  "  contents  unknown,"  are  large 
enough  to  cover  what  is  necessary  here, 
and  I  think,  therefore,  the  case  is  within 
Jessel  V.  Bath  (2),  and  the  general  prin- 
ciple laid  down  by  Lord  Wensleydale  in 
Walker  v.  Jackson  (8).  As  respects  the 
amount  of  damages  I  offer  no  opinion. 

Bule  discharged. 


Attornoys — Learoyd  &  Learoyd,  for  plaintiffs ; 
Ashley  &  Lee,  agents  for  Phillips  &  Pearce,  for 
defendants. 
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THE  THARSIS  SCLPHUR  AND  COP- 
PER COMPANY  (limited)  V. 
LOFTUS. 


Negligence — Action^  when  Mainfainahle 
— Ai-hitratur — Average  Adjuster. 

Where  parties^  in  order  to  ascertain 
average  contribution  in  dispute,  agree  that 
an  average  adjuster  for  reward  shall  ascer- 
tain and  adjust  the  amount  and  agree  to 
abide  by  his  decision,  such  average  arljuster, 
having  given  his  decision,  is  not  liable  to  an 
action  for  carelessness,  negligence  and  un- 
shilfulness,  if  he  has  acted  in  good  faith. 

The  declaration  alleged  that  before  and 
at  the  time  of  the  retaiiier  and  employ- 
ment of  the  defendant  and  of  his  com- 
mitting the  grievances  hereinafter  men- 
tioned, the  defendant  carried  on  and 
exercised  the  business  of  an  average  ad- 
juster, that  before  the  said  retainer  and 
employment  and  before  the  committing 
of  the  said  grievances,  a  vessel  called  The 
Emma,  having  onboard  a  cargo  of  copper 
ore,  of  which  the  plaintiffs  were  the  con- 
signees  and  owners,  whilst  on  her  voyage 
from  Huelva  to  Liverpool  met  with  tem- 
pestuous weather  and  sustained  injuries, 
and  her  said  cargo  became  damaged  and 
she  was  thereby  compelled  to  put  into  a 
port  of  distress  for  repairs  and  other  ne- 
cessary purposes  and  incurred  certain 
general  average  and  other  losses,  charges 
and  disbursements,  which  said  losses, 
charges  and  disbursements  upon  the  ar- 
rival of  the  said  vessel  at  Liverpool  afore- 
said it  became  and  was  necessary  to 
adjust  and  apportion  in  manner  by  usage 
and  custom  used  and  approved,  and  there- 
upon the  master  of  the  said  vessel  on  her 
arrival  at  Liverpool  aforesaid,  as  well  for 
and  on  behalf  of  the  owners  of  the  said 
vessel  as  for  and  on  behalf  of  the  plaintiffs 
as  such  consignees  and  owners  of  the 
said  cargo  as  aforesaid,  at  the  request  of 
the  defendant  and  for  reward  tohim  in  that 
behalf,  retained  and  employed  the  defend- 
ant as  such  average  adjuster  as  aforesaid, 
to  investigate  and  examine  the  vouchers 
and  accounts  of  the  said  losses,  charges 
and  disbursements,  and  to  settle,  adjust, 
make  up  and  prepare  a  statement  shewing 
the  proportion  of  the  said  losses,  charges 


and  disbursements  to  be  contributed  and 
borne  by  the  said  ship,  her  freight  and 
cargo     respectively,     according    to    the 
usage   and   custom   of  Lloyds,   and   the 
defendant    then  accepted    and    entered 
upon    such    retainer    and    employment, 
and  thereupon   it  became   and   was    the 
duty  of  the  defendant  as  such  average 
adjuster  as  aforesaid,  under  the  said  re- 
tainer and  employment  to  take  due  and 
proper  care  and  to  use  and  employ  .proper 
skill  and  diligence  in  and  about  the  inves- 
tigation and  examination  of  the  vouchers 
and  accounts  of  the  said  losses,  charges 
and    disbursements,   and  in   and   aboat 
settling,  adjusting,  making  and  preparing 
a  statement  shewing  the  proportion    of 
the  said  losses,  charges  and  disbursements 
to  be  contributed  and  borne  by  the  said 
ship,  freight  and  cargo  respectively  ac- 
cording to  the   said  usage  and  cnstom. 
Yet  the  defendant  not  re^rding  his  duty 
in  that  behalf  would  not  take  due   and 
proper  care  and  would  not  use  and  em- 
ploy due  and  proper  skill  and  diligence 
in  and  about  the  investigation  and  exam- 
ination of  the  said  vouchers  and  accounts, 
and  in  and    about    settling,   adjusting, 
making  and  preparing  the  said  statement, 
and  conducted  himself  so  carelessly,  neg- 
ligently and  unskilfully  in   that   behalf^ 
that  by  and  through  the  carelessness,  negli- 
gence and  unskilfulness  of  the  defendant 
in   that  behalf,    the  said   statement     so 
settled,  adjusted,  made  up  and  prepared 
by  him  was  incorrect,  erroneous  and  im- 
perfect, and  was  incorrect,  erroneous  and 
imperfect  in  this,  that  the  proportion  of 
the  said  losses,  charges  and  disbursements 
to  be  contributed  and  borne  by  the  said 
cargo  of  the  plaintiffs  was  stated,  adjusted 
and  settled  at  a  much  larger   amount 
than  the  same  ought  to  have  been  stated, 
adjusted  and  settled  at  according  to   the 
said  usage  and  custom,  and  in  this  that 
certain  special  charges  were  stated,   ad- 
justed and  settled  as  payable  by  the  said 
cargo  of  the  plaintiffs  which  were  not  so 
payable  according  to  the  said  usage  and 
custom,  whereby  and  by  reason  of  the 
premises,   the  plaintiffs  confiding  in   the 
defendant's  performance  of  his  said  duty, 
and  not  knowing  of  the  breach   of  the 
same  as  aforesaid,  and  believing  that  the 
saiil  statement  so  settled,  adjusted,  made 


Digitized  by 


Google 


Vol.  42.] 


MICHAELMAS  TERM,  1872. 


up  and  prepared  was  accurate  and  correct 
and  properly  made  up,  adjusted  and  pre- 
pared according  to  the  said  usage  and 
custom,  and  that  the  proportion  of  the 
said  losses,  charges  and  disbursements  in 
and  by  the  said  statement  stated,  ad- 
justed and  fixed  as  payable  by  the  said 
cargo  of  the  plaintiffs  was  the  correct  and 
proper  portion  payable  by  the  said  cargo, 
and  that  the  said  other  charges  were  pro- 
'  perly  payable  by  the  said  plaintiffs*  cargo 
according  to  the  said  usage  and  custom 
paid  to  the  owners  of  the  said  vessel  the 
said  incorrect  and  excessive  proportion  of 
the  said  losses,  charges  and  disbursements 
80  stated,  adjusted  and  settled  by  the 
defendant  in  the  said  statement  and  the 
said  special  charges.  And  by  reason  of 
the  premises  the  plaintiffs  have  lost  and 
been  deprived  of  the  moneys  so  paid  by 
them  over  and  above  what  they  would 
otherwise  have  paid. 

The  fourth  plea  alleged  that  before  the 
making  of  the  said  statement  by  the 
defendant  an  agreement  in  writing  was 
made  between  Edward  James  Brown,  the 
master  of  the  said  vessel,  of  the  one  part, 
and  a  certain  firm  under  the  style  of 
Messrs.  Tennants  and  Co.  as  and  being 
the  ^nts  of  the  plaintiffs  in  that  behalf 
of  the  other  part,  which  said  agreement 
was  in  the  words  and  figures  following, 
namely^ 

"This  agreement,  made  the  28th  day 
of  April,  1871,  between  Edward  James 
Brown,  master  and  owner  of  the  English 
schooner  or  vessel.  The  Emma,  of  the 
first  part,  and  Messrs.  Tennants  and  Co. 
(which  includes  all  members  of  that 
?rm),  of  20,  Bedcross  Street,  Liverpool, 
"1  the  county  of  Lancaster,  merchants, 
oeing  the  owners  or  consignees  of  cargo 
^  the  said  vessel,  of  the  second  part. 
*|herea8  the  said  vessel.  The  Emma,  laden 
^i*^h  a  cargo  of  copper  ore  sailed  from 
^aelva  on  the  19th  day  of  December, 
^°' 0,  on  a  voyage  for  Liverpool,  and  on 
such  voyage  she  encountered  a  series  of 
neavy  storms  and  seas,  and  was  obliged 
^  put  back  to  Cadiz,  and  thereby  and  in 
^Qsequence  thereof  considerable  damage 
^^  loss  has  been  occasioned  or  sustained 
^  ^0  cargo,  and  various  expenses  and 
"^onrsements  have  been  incurred,  and  it 
^  be  necessary  to  have  a  general  average 


or  contribution  in  respect  thereof,  to 
which  the  said  parties  hereto  of  the  second 
part  are  liable  to  contribute.  Now  these 
presents  witness  that  in  consideration  of 
the  engagements  and  agreements  of  the 
said  parties  hereto  of  the  second  part, 
the  said  Edward  James  Brown  doth  here- 
by engage  and  agree  with  the  said  parties 
hereto  of  the  second  part,  that  he  the 
said  Edward  James  Brown  will  deliver  or 
cause  to  be  delivered  at  reasonable  request 
and  time  the  said  cargo  laden  on  board 
the  said  vessel  unto  the  said  parties  here- 
to of  the  second  part,  their  factors, 
agents  and  assigns,  and  permit  them  to 
receive  and  take  possession  and  remove 
the  same  according  to  their  rights,  pos- 
session and  ownership  in  respect  thereof 
on  their  paying  freight  and  other  charges 
and  performing  conditions  as  per  biU  of 
lading,  charter  party  or  agreement,  in 
consideration  whereof  the  said  parties 
hereto  of  the  second  part  do  hereby  for 
themselves  jointly  engage  and  agree  with 
the  said  Edward  James  Brown  to  pay  to 
the  said  Edward  James  Brown  or  his 
agents  not  only  the  .freight  and  charges  of 
the  said  goods,  but  also  the  proper  pro- 
portion of  the  general  average  loss, 
general  contribution,  charges  and  ex- 
penses in  respect  of  the  said  cargo,  and  all 
legal  charges  and  other  contribution  loss 
expenses  to  which  they  are  or  shall  bo 
liable,  or  for  or  on  assurances  of  which  in 
the  judgment  of  the  parties  hereinafter 
named,  contribution  ought  to  be  made  by 
the  said  parties  hereto  of  the  second  part, 
or  which  the  cargo  ought  to  bear  under 
the  aforesaid  circumstances.  And  for  the 
better  computing  as  well  the  question  of 
contribution  as  the  amount  which  the 
said  parties  hereto  of  the  second  part  will 
have  to  pay  in  respect  thereof,  and  that 
the  same  may  be  more  readily  ascertained, 
the  said  parties  hereto  of  the  second  part 
do  hereby  further  agree  that  the  same 
shall  be  ascertained  and  adjusted  by  Mr. 
Henry  M.  Loflus,  of  Liverpool,  average 
adjuster  (meaning  the  defendant),  whose 
decision  they,  the  said  parties  of  the  second 
part,  do  hereby  agree  to  abide  by  and  per- 
form, the  average  to  be  adjusted  in  ac- 
cordance with  the  usage  and  custom  at 
Lloyd's. 

As  witness  the  hands  of  the  parties 
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hereto  of  the  second  part  the  day  "and 
year  first  above  written. 

"  Tennants  &  Co. 
**  Agents  for  the  Tharsis   Snlphnr  and 
•     Copper  Company. 

"  Witness  to  the  signing, 

"Thomas  Barrett,  20,  Redcross 
street,  Liverpool." 
^  And  the  defendant  says  that  his  re- 
tainer and  employment  to  investigate  and 
examine  the  said  vonchers,  and  to  settle, 
adjust,  make  up  and  prepare  the  said 
statement  in  the  declaration  mentioned, 
was  under  and  by  virtue  of  the  said  agree- 
ment and  not  otherwise,  and  the  defendant, 
acting  in  good  faith  and  under  su6h  re- 
tainer and  employment  as  last  aforesaid, 
took  upon  himself  the  burthen  of  the  said 
inquiry  and  investigated  and  examined 
the  said  vouchers  and  made  the  said 
erroneous  statement. 

To  this  plea  there  was  a  demurrer. 

Myhurgh,  for  the  plaintiffs. — This  case 
is  not  like  Pappa  v.  Hose  (1),  for  the 
defendant  was  not  an  arbitrator — Rxissell 
on  Arhitraiion,  3rd  ed.  42  ;  Leeds  v.  Bur- 
rows (2),  and  the  comments  thereon  in 
Collins  V.  Collins  (3)  and  Boss  v.  HeU 
sJiam  (4).  The  defendant  was  a  mere 
valuer,  and  it  would  be  contrary  to  public 
policy  for  an  average  adjuster  acting  in 
his  own  business  to  be  protected.  If  he 
had  been  employed  by  one  person  he  would 
clearly  be  liable,  and  he  is  not  the  less  so 
because  employed  by  two  persons. 

[BoviLL,  C.J. — Here  negligence  is  aver- 
red as  well  as  want  of  skill ;  in  Pappa  v. 
Pose  (1),  my  ruling  was  confined  to  want 
of  skill  (5),  and  the  decision  goes  no 
further.] 

Gully  for  the  defendant. — The  defend- 
ant was  in  the  position  of  an  arbitrator, 
and  not  liable  for  negligence  or  want  of 
skill — Bussell  on  Arbitration,  461 ;  Be  Hall 


(1)  41  Law  J.  Eep.  (k.s.)  C.P.  11 ;  in  Ex.  Ch. 
187. 

(2)  ]2Ea8t6. 

.  (3)  26  Bear.  306;  s.  c.  28  Law  J.  Kep.  (k.s.) 
Chanc  184. 

{4\  36  Law  J.  Rep.  (w.s.)  Exch.  20. 

(6)  This  rnling  is  fully  set  forth  in  the  reports 
of  Pappa  T.  Rose  in  41  Law  J.  Rep.  (y.s.)  C.P. 
11,  in  Ex.  Ch.  187,  in  accordance  with  this  obser- 
vation and  the  judgment  of  his  Lordship. 


a7id  Hinder  (6)  ;  and  Pappa  v.  Bose  (1) 
applies,  for  though  it  may  be  that  the  ac- 
tual decision  is  to  be  taken  to  be  confined 
to  want  of  skill,  yet  the  reasoning  equally 
applies  to  want  of  care  or  negligence. 

BoviLL,  C.J. — ^Where  parties  agree  that 
a  person  in  the  position  of  the  defendant 
shall  settle  an  amount  in  question  between 
them,  Pappa  v.  Bose  (1)  is  a  distinct  au^ 
thority  that  such  person,  if  he  act 
bona  fide,  is  not  liable  to  an  action  for 
want  of  skill ;  but  that  case  did  not  raise 
the  question  as  to  whether  he  would  be 
liable  to  an  action  for  want  of  care  or 
negligence ;  neglect  was  alleged  no  doubt 
in  the  pleadings,  but  the  direction  to  the 
jury  and  the  arguments  were  confined  to 
want  of  skill,  and  the  question  of  want  of 
care  was  not  before  the  Court  (5) .  Where, 
however,  persons  are  called  on  to  arbitrate 
or  settle  amounts  between  parties  there  is 
no  authority  to  shew  that  an  action  for 
negligence  will  lie  against  those  whom  the 
parties  have  agreed  shall  decide  the  matter. 
In  Watson  on  Awards  (3rd  ed.),  p.  112, 
it  is  said — *'  It  has  been  said  that  an  arbi- 
trator is  liable  to  an  action  if  he  miscon- 
ducts himself,  but  I  cannot  find  any  case 
in  which  such  an  action  has  ever  been 
brought."  And  in  Anonymous  Case  252 
(7),  Lord  Hard  wicke  says — "Unless  there 
is  corruption  or  partiality  in  an  arbitrator 
the  party  cannot  set  aside  his  award,  and  if 
it  should  be  allowed  to  make  arbitrators 
defendants,  and  give  them  all  this  trouble 
to  set  forth  the  particular  reasons  upon 
which  they  founded  their,  award  it  would 
introduce  very  great  inconvenience  and 
be  a  discouragement  to  any  person  to 
undertake  a  reference."  I  have  never 
known  of  such  an  action ;  it  appears  there 
is  no  precedent  for  it,  and  my  late  brother 
Watson  distinctly  states  that  he  could  find 
no  such  case.  If  this  had  been  a  novel 
case  this  might  be  no  argument,  but  it  is 
a  case  occurring  perpetually,  and  in  which 
generally  one  party  is  dissatisfied,  and  the 
spirit  of  litigation  often  very  strong,  and 
therefore  one  can  hardly  believe  but  that 
by  common  consent  it  was  advised  that 
no  such  action  would  lie.     There  is  no 

(6)  2Man.  &G.  847. 

(7)  3  Atk.  644.       . 
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precedent ;  the  defendant  acted  bona  fide, 
and  the  principle  of  Pappa  v.  Rose  (1) 
applies.  It  wonld  be  very  inconYenient 
that  an  action  for  n^ligence  shoald  lie 
against  a  person  in  the  position  of  arbi- 
trator, and  as  no  instance  of  snch  an 
action  exists,  I  am  not  disposed  to  rale 
that  it  can. 

EIeatino,  J. — ^I  am  of  the  same  opinion, 
and  think  it  wonld  be  extremely  dan^rous 
to  lay  down  that  a  person  in  the  position 
of  the  defendant  was  liable  to  an  action 
for  negligence.  It  wonld  be  extremely 
difficult  to  lay  down  what  was  want  of 
care  or  negligence ;  and  thongh  the  de- 
cision in  the  Exchequer  Chamber  only 
goes  to  the  extent  that  he  is  not  liable  for 
want  of  skill,  yet  a  frequent  alleged 
ground  of  negligence  is  alleged  want  of 
skilL  In  this  case  the  defendant  is  in 
the  position  of  an  arbitrator,  because  he 
is  a  person  by  whose  decision  two  parties 
having  differences  agree  to  be  bound. 
The  safer  rule  is,  that  where  parties  agree 
to  be  so  bound,  they  agree  for  better  or 
worse,  and  that  if  such  person  acts  faith- 
fnUy,  honestly,  without  fraud  or  corrup- 
tion, the  parties  are  to  be  bound,  and  it  is 
inexpedient  that  he  should  run  the  risk  of 
an  action  for  negligence. 

Brett,  J. — The  pleadings  shew  an 
agreement  to  accept  the  decision  of  the 
defendant,  which  he  undertakes  to  give 
for  rewaitl,  and  the  duty  alleged  is  to 
take  due  and  proper  care,  and  to  use  and 
employ  proper  skUl  and  diligence  in  the 
investigation ;  and  then  there  is  the  alle- 
gation that  he  would  not  take  due 
and  proper  care,  and  would  not  use  and 
employ  due  and  proper  diligence  in  the 
investigation.  The  question  is,  whether 
there  is  such  a  duty  in  the  sense  that  it  is 
80  binding  as  to  make  him  liable  to  an 
action.  It  is  urged  that  there  is — ^first, 
because  he  is  an  arbitrator;  secondly, 
although  he  is  not  one ;  and  thirdly,  be- 
cause he  is  an  average  adjuster.  As  to 
the  first  point,  it  is  admitted  that  an 
arbitrator  is  not  liable  for  want  of  skill, 
but  it  is  said  that  he  is  liable  for  negli- 
gence ;  it  is,  however,  a  strong  ground  to 
shew  that  this  is  not  so,  that  there  must 
have  been  a  thousand  cases  in  which  the 

V^w  SKSwa,  42,— C J». 


point  might  have  arisen,  and  yet  there  is 
no  case  to  shew  it  was  ever  raised.  As 
to  the  second  point,  it  is  said  that  the 
defendant  was  only  to  give  a  decision,  but 
Pappa  V.  Eo8e(i)  decides  that  he  who 
does  so,  though  not  strictly  an  arbitrator, 
is  yet  not  liable  for  want  of  skiU,  and 
though  that  case  only  goes  so  far,  yet  the 
reasoning  in  it  goes  further,  ana  if  an 
arbi^tor  be  not  liable  for  negligence,  so 
also  a  person  in  the  position  of  the  de- 
fendant is  not.  As  to  the  third  point,  the 
resolution  of  the  law  not  to  inquire  into  the 
conduct  of  an  arbitrator  applies  equally 
to  a  skilled  or  unskilled,  a  professional  or 
non-professional  one,  there  is  no  differ- 
ence^ and  therefore  I  think  it  is  not  shewn 
that  there  is  a  duty  so  binding  that  an 
action  will  lie.  I  think  the  plea  is  an 
answer  to  the  action. 

Dekhan,  J. — I  also  am  of  opinion  that 
our  judgment  should  be  for  the  defen- 
dant. The  case  of  Pappa  v.  Bose  (1)  is 
only  not  expressly  in  point,  because  the 
only  question  there  was  as  to  skill,  whilst 
here  there  is  another  point,  which  goes  a 
little  further  perhaps,  because  here  want 
of  care  is  charged.  I  think,  however, 
that  though  Pappa  v.  Bose  (1)  is  not  an 
express  decision,  the  reasoning  in  it  is  on 
all  fours  with  the  present  case.  Martin,  B. , 
there  says — "  The  parties  were  content  to 
take  him  for  better  or  worse,  and  he  is  not 
liable  for  a  wrong  decisionif  given  without 
fraud  " — a  decision  no  doubt  larger  than 
necessary,  but  his  reasoning  applies.  And 
Mellor,  J.,  says — "Both  the  parties  to 
the  contract  agreed  to  be  bound  by  the 
opinion  of  Mr.  Bose,  such  as  it  was, 
provided  he  acted  honestly."  Here  the 
parties  were  bound  to  abide  by  the  de- 
cision of  the  defendant,  and  as  he  acted 
in  good  faith  the  plea  is  good.  There  will 
therefore  be  judgment  for  the  defendant. 

Judgment  for  the  defendant 


Attorneys — Aliens  &  Carter,  agents  for  Simpson 
&  North,  Liverpool,  for  defendants;  Field, 
Roscoe  &  Co.,  agents  for  Bateson  &  Co.,  Livc9- 
pool,  for'plaintiffs. 
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BEST  AND    OTHERS  V.  HILL. 


Equitable  Plea^~ Argumentative  General 
Issue — Set-off, 

To  a  declaration  for  money  lent,  money 
paid^  commission  on  pa7jnie7ii  of  bills  of 
exchange,  interest,  and  on  accounts  stated, 
it  is  not  a  good  equitable  plea,  that  the 
defendant  assigned  goods  to  the  plaintiff 
under  an  agreement  that  he  teas  to  accept 
and  pay  hills  of  exchange  against  them, 
make  advances,  and  pay  charges,  and  sell 
them,  and  satisfy  his  claims  in  respect 
thereof  out  of  the  proceeds,  and  pay  over 
the  balance,  that  the  goods  would  have 
been  sufficient  to  satisfy  such  claims,  but  by 
the  defendanVs  negligence  the  proceeds  be- 
cams  insufficient,  and  the  claim  in  the 
declaration  was  for  the  insufficiency  caused 
by  the  negligence. 

This  was  a  demurrer  to  a  plea. 

The  declaration  wfts  for  money  lent, 
money  paid,  commission  on  payment  of 
bills  of  exchange,  interest,  and,  accounts  ' 
stated. 

The  fourth  plea  was  as  follows — 

4.  And  for  a  fourth  plea,  and  as  a  de- 
fence on  equitable  grounds,  the  defendant 
says  that  before  and  at  the  time  of  the 
agreement  hereinafter  mentioned  the  de- 
fendant was,  and  carried  on  the  trade 
and  business  of,  a  rice  merchant  at  Liver- 
pool, under  the  name  and  style  and  firm 
of  Hill  &  Smith,  and  that  the  plaintiffs 
were  also  commission  agents  and  fac- 
tors, and  as  such  carried  on  business 
at  Liverpool,  under  the  name  and  style 
and  firm  of  Roger  Best  &,  Co.,  also  at 
Monte  Video,  under  the  name  and  style 
and  firm  of  Rogers  &  Brothers,  and  also 
at  Buenos  Ayres,  under  the  name  and 
style  and  firm  of  John  Best  &  Brothers, 
and  thereupon  it  was  mutually  agreed  by 
and  between  the  plaintifis  and  the  defen- 
dant, for  commission  and  reward  to  be 
received  by  the  plaintiffs  in  that  behalf, 
that  the  defendant  should  consign  rice  to 
the  plaintiffs'  said  firm  at  Liverpool  in 
certain  ships  there,  to  the  plaintiffs'  said 
firms  at  Buenos  Ayres  and  Monte  Video 
aforesaid,  for  sale  by  the  plaintiffs  for  the 
defendant  at  Buenos  Ayres  and  Monte 


Video  aforesaid,  and  that  the  plaintiffs 
should  accept  certain  bills  of  exchange 
drawn  by  the  defendant  on  the  plaintiffs 
against  the  said  rice  and  in  anticipation 
of  the  receipt  by  the  plaintiffs  of  the 
proceeds  of  the  sales  thereof,  and  that 
the  said  bills  should  be  met  and  paid  by 
the    plaintiffs,    and    that    the    plaintiflfe 
should    make   certain  advances    against 
the  said  rice  so  consigneii,  and  should 
pay  the  charges  and  expenses  in  conse- 
quence of  such  consignment,  acceptances 
and  sales,  and  that  the  defendant  should 
assign  and  transfer  to  the  plaintiffs  the 
bills  of  lading  in  respect  of  the  said  rice, 
and  that  the  plainti£&  should  sell  the  said 
rice  at  Buenos  Ayres  and  Monte  Video 
aforesaid,  and  pay  and  satisfy  out  of  the 
proceeds  of  the  said  sales  si^ch  acceptances 
and  several  payments  by  the  plaintiff  in 
respect  thereof,  also  the  said  advances, 
charges  and  expenses,  and  interest  thereon 
as  well  as  the  said  reward  and  commis- 
sion, and  that  the  plaintiffs  should  pay  to 
the  defendant  the  balance  of  the  said 
proceeds    after    deducting    such    accep- 
tances, payments,  advances,  charges,  ex- 
penses, interest,  reward  and  commission 
as  aforesaid.     And  the  defendant  further 
says  that  he  accordingly  consigned  rice  to 
the  plaintiffs  for  sale  upon  the  terms  afore- 
said, and  the  plaintiffs  accepted  bills  of 
exchange  drawn  by  the  defendant  against 
the  said  rice  as  agreed,  and  made  the 
said  payments  and  advances  against  the 
said  rice  as  agreed,  and  that  the  defen- 
dant duly  assigned  and  transferred  to  the 
plaintiflfe  the  bills  of  lading  in  respect  of 
the  said  rice,  and  employed  the  plaintiffs  to 
sell  the  said  rice,  and  to  apply  and  pay 
the  proceeds  thereof  upon  the  terms  and 
in  the  manner  aforesaid,  and  not  other- 
wise.  And  the  defendant  further  says  that 
the  plaintiffs  took  possession  of  and  held 
the  said  rice  under  and  by  virtue  of  the  said 
bills  of  lading  and  upon  the  terms  afore- 
said, and  not  otherwise.    And  the  defen- 
dant further  says   that  the  moneys  so 
mentione<l  to  have  been  lent  and  paid, 
as  in  the  declaration  mentioned,  were 
and    are    the    said    advances  and   pay- 
ments ,80   made  as   in    this  plea  men- 
tioned,  and   that  the  said  bills  of  ex- 
change in  the  said  declaration  mentioned 
were  and  are  the  said  bills  of  exchange 
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in  this  plea  mentioned,  and  that  the  said 
iDterest  in  the  declaratiou  mentioned  was 
and  is  the  interest  in  respect  of  the  said 
payments  and  advances  so  made  by  the 
plamtifTs  as  agreed,  and  that  the  com- 
mission in  the  declaration  mentioned  was 
and  is  the  said  commission  in  respect  of 
the  said  sales  and  consignments  and 
acceptances  in  this  plea  mentioned,  and 
that  the  accounts  so  mentioned  in  the 
declaration  to  have  been  stated  were 
stated  of  and  concerning  the  said  ad- 
vances, payments,  commission,  reward 
and  interest  as  aforesaid,  and  not  other- 
wise. And  the  defendant  further  says  that 
the  plaintiffs  took  such  negligent,  bad 
and  improper  care  of  a  part  of  the  said 
rice  whilst  the  same  was  in  their  posses- 
sion as  aforesaid,  that  the  same,  when 
sold  by  the  plaintiffs  as  hereinafter  men- 
tioned, became  and  was  in  bad  condition, 
and  deteriorated  in  value,  and  the  same 
by  reason  thereof  was  sold  by  the  plain- 
t&s  at  much  lower  and  inferior  prices 
than  it  mi^ht  and  would  and  ought  to 
have  been  sold,  and  the  plaintiffs  also 
negligently  and  improperly  sold  the  said 
rice  at  prices  much  below  the  market 
prices  of  such  several  goods  when  sold, 
and  at  which  market  prices  the  said  rice 
might,  could  and  ought  to  have  been 
sold  by  the  plaintiffs,  and  the  plaintiffs 
before  this  suit  received  the  proceeds 
thereof.  And  the  defendant  further  says 
that  the  said  rice,  before  this  suit,  could 
and  might  and  ought  to  have  been  sold  and 
realised  by  the  sales  thereof,  and  but  for 
such  bad  and  improper  care  and  negligent 
and  improper  sales  and  misconduct  would 
have  realised  sufficient,  and  much  more 
than  sufficient  to  have  fully  paid  and 
satisfied  the  said  loans,  payments,  re- 
ward, commission,  charges,  interest,  ac- 
ceptances and  the  whole  of  the  claims 
of  the  plaintiffs  in  respect  thereof,  and 
now  sued  for,  if  the  .same  had  been 
taken  due  and  proper  care  of  by  the 
plaintiffs  as  aforesaid,  and  sold  with  due 
and  proper  care,  and  that  by  and  through 
the  mere  negligence,  wilful  default  and 
improper  conduct  of  the  plaintiffs  as 
aforesaid,  the  said  rice  and  the  proceeds 
thereof  became  and  were  before  this  suit, 
and  are  insufficient  to  discharge  the  said 
acceptances,    payments,  loans,    charges, 


reward,  commission,  interest  and  moneys 
now  sued  for,  and  the  said  deficiency, 
which  is  the  claim  for  which  this  action 
is  brought,  and  no  other  or  different 
claim,  has  entirely  arisen  from  the  plain- 
tiffs* said  negligence,  default  and  mis- 
conduct. 

To  this  plea  the  plaintiffs  demurred. 

Coheriy  for  the  plaintiffs,  argued  that  as 
the  cross-claim  was  for  unascertained 
damages,  the  plea  was  bad  as  a  plea  of 
equitable  set-off,  citing  Bawsmi  v.  Samuel 
(1)  and  Story* 8  Equity  Jurisprudence^  656- 
658,  and  that  it  did  not  amount  to  the 
general  issue. 

Butt  {Bayliss  with  him),  for  the  defen- 
dant, argued  that  the  plea  was  a  good 
equitable  defence,  citing  The  Mutual  Loan 
Fund  Association  v.  SmUoiu(2)  andBeasley 
V.  Darcy  (3),  and  that  it  amounted  to  the 
general  issue. 

BoviLL,  C.J. — In  this  case  a  cross- 
elaim  is  relied  on  of  which  the  amount 
has  not  been  ascertained.  Such  a  claim 
cannot  be  made  the  subject  of  set-off  at 
law  ;  and  as  to  the  Courts  of  Equity,  the 
claim  not  being  ascertained,  they  could 
not  deal  with  it,  and  could  not  grant  an 
absolute  perpetual  injunction,  but  only 
impose  terms,  as  that  there  should  be 
a  trial  at  law,  the  damages  ascertained 
and  execution  stayed ;  again,  a  further 
difficulty  would  arise — this  would  lead 
to  delay,  damages  might  be  recovered 
for  it,  and  there  might  be  terms  as  to 
payment  into  Court.  So  that  the  claim  is 
not  available  as  an  equitable  set-off.  And 
although  the  two  claims  arise  out  of  the 
same  transaction  this  is  not  enough ;  and 
I  cannot  distinguish  the  case  from  Raicson 
V.  Samuel  (1),  for  in  that  case,  there  being 
a  claim  for  unliquidated  damages  liqui- 
dated by  verdict,  and  on  the  other  hand  a 
long  unsettled  account.  Lord  Cottenham 
says,  "  Whatever  weight  may  be  attached 
to  this  statement  of  belief  as  to  the  prob- 
able balance  of  a  long  and  complicated 

(1)  1  Cr.  &  Ph.  161;  s.  c.  10  Law  J.  Rep. 
(if.s.)  Chanc.  214. 

(2)  5  Com.  B.  Rep.  N.S.  449 ;  s.  c.  28  Law  J. 
Rep.  (N.8.)  C.P.  108. 

(3)  2  Sch.  &  Lef.  403,  note. 
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account,  tlie  case  is  certainly  not  one  in 
which  the  plainti£fs  in  equity  can  ask 
the  Court  to  assume  that  the  balance  will 
be  in  their  favour.  The  equity,  therefore, 
must  rest  on  the  admitted  evidence  of  a 
complicated  and  unsettled  account.  It 
was  said  that  the  subjects  of  the  suit  in 
this  Court,  and  of  the  action  at  law,  arise 
out  of  the  same  contract ;  but  the  one  is  for 
an  account  of  transactions  under  the  con- 
tract, and  the  other  for  damages  for  the 
breach  of  it.  The  object  and  subject- 
matters  are  therefore  totally  distinct ;  and 
the  fact  that  the  agreement  was  the  origin, 
of  both  does  not  form  any  bond  of  union 
for  the  purposes  of  supporting  an  injunc- 
tion." It  is  impossible  to  distinguish 
that  case  from  the  present,  and  the  plea 
therefore  is  not  good  as  an*  equitable  plea. 
It  is  then  said  that  the  plea  amounts 
to  never-indebted,  but  such  a  plea  denies 
there  being  a  debt,  whereas  here  the  de- 
claration and  plea  both  shew  a  debt, 
and  it  cannot  be  said  that  it  was  contem- 
plated the  payment  should  be  out  of  the 
damages  for  the  plaintiffs*  breach  of  con- 
tract. 

Keatino,  J. — I  am  of  the  same  opinion. 
It  is  conceded  that  unliquidated  damages 
are  not  the  subject  of  set-off  at  law,  and 
no  authority  has  been  cited  to  shew  that 
a  Court  of  Et^uity  would  deal  with  them 
as  a  cross-claim  till  ascertained,  and  in 
both  Ravrson  v.  Samuel  (1)  and  Beasleyy, 
Barcy  (3),  the  unliquidated  damages  were 
first  liquidated.  As  respects  the  plea 
amounting  to  the  general  issue,  I  cannot 
comprehend  how  it  can  be  urged  that  there 
was  no  debt. 

Brett,  J. — ^The  plea  is  bad  at  common 
law,  because  the  claim  is  fdr  unliquidated 
damages,  and  in  equity  because  the  claim 
is  unconnected  and  unliquidated,  and  a 
Court  of  Equity  would  not  grant  an  un- 
conditional injunction,  for  which  Bawson 
V.  Samuel  (1)  and  Beasley  v.  Barcy  (3) 
are  authorities.  As  respects  the  plea 
amounting  to  the  general  issue,  to  put  the 
matter  most  favourably  for  the  defendant, 
the  arrangement  is  that  if  there  be  a  de- 
ficiency on  sale,  it  is  to  be  paid,  but  there 
has  been  a  sale  and  a  deficiency,  therefore 
there  is  a  debt,  and  the  defence  set  up  that 


this  is  the  plaintiffs'  own  fi&ult  is  the  sub- 
ject of  a  cross  claim. 

Denman,  J.,  concurred. 


Attorneys — Field,  Koscoe  &  Co.,  agent*  for  Bate- 
Bon  &  Co.,  Liverpool,  for  plaintiffs ;  Gregory  & 
'     Co.,  for  defendant. 


1871.       1 
Nov.  20.     I 
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STEPHENS  V.  THE  AUSTRA- 
LASIAN   INSURANCE   COMPANY. 


1872. 
Nov.  14,  21 

Marine  Insurance — Beck  Cargo — Open 
Policy — Beclaration  of  Bisks, 

Wliere  a  shipowner  was  in  tJie  habit  oj 
receiving  shipments  of  cottaii  to  he  carried 
on  deck,  sometimes  at  the  request  and  risk 
of  the  shippers,  sometimes  for  his  oicn  con* 
v&nience,  and  under  a  clean  bill  of  lading 
at  his  otmi  risk,  and  to  protect  himself  as  to 
jettison  in  the  latter  case,  entered  into  open 
policies  of  insurance  as  to  which  the  usage 
uHis  that  he  was  bound  to  declare  all  his 
risks  in  order  of  shipment,  and  rectify  any 
mistake  even  after  loss  knoum ;  and  his 
agetd,  by  negligence  or  mistake,  gave  a 
clean  bill  of  lading  for  a  certain  shipment 
and  gave  no  notice  to  him,  but  such  ship* 
oivner  on  discovering  the  omission  altered 
his  declarati<ms  by  inserting  this  shipment 
though  after  loss  knoivn, — Held,  that  Its 
had  an  insurable  interest,  as  at  law  a  writ- 
ten contract  cannot  be  varied  on  the  ground 
of  negligence  or  mistake,  and  was  entitled 
to  alter,  the  declarations  both  according  to 
the  usage  which  could  not  be  said  to  be  wi' 
reasonable  and  according  to  the  doctrine  to 
be  deduced  from  decided  cases,  that  by  the 
usages  of  mercJiants  and  underwriters,  re- 
cognised  by  the  Courts  witlwut  formal  proof , 
such  dedaraiions  may  be  altered  even  after 
loss  known,  if  the  alterations  be  made  m«o- 
cienUy  and  unthout  fraud. 

This  was  a  Special  Case  argued  in 
Michaelmas  Term,  1871,  and  postponed 
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for  the  statement  of  a  supplemental  case, 
wliich,  on  the  matter  coming  again  before 
the  Court  this  term,  was  found  imma- 
teriaL 

The  material  fikcts  and  the  ar^ments 
of  counsel  are  fully  set  forth  in  the  judg- 
ment. 

Holker  (Waikm  Williams  with  him), 
for  the  plaintiff. 

Sir  G,  Honymau  (Bruce  with  him),  for 
the  defendants. 

In  addition  to  the  cases  mentioned  in 
the  judgment,  Harman  v.  Kingston  (1), 
Bohifisoii  V.  Touray  (2),  Kewley  v.  Byan 
(3),  and  Henchman  v.  Offley  (4),  were 
referred  to. 

Cur,  adv.  vult. 

The  judgment  of  the  Court  (5)  was 
now  (Nov.  21)  delivered  by — 

Brett,  J. — In  this  special  case  the  facts 
stated,  which  seemed  to  be  material,  are 
that  the  plaintiff  acted  in  London  as  in- 
surance broker  for  Messrs.  Chappie  &  Co., 
shipowners ;  that  they  were  owners  of  a 
line  of  steamers  plying  between  Alexan- 
dria and  Liverpool ;  that  their  agent  at 
Alexandria  was  Mr.  Grace ;  that  during 
the  American  war  Chappie  &  Co.  were 
extensively  engaged  in  carrying  cotton 
from  the  Levant  to  Liverpool ;  that  part  of 
the  cotton  was  frequently  carried  on  deck ; 
that  some  cotton  was  so  carried  by  the 
request  and  at  the  risk  of  the  shipper, 
and  for  a  less  freight ;  that  in  such  case 
it  was  the  practice  tbat  it  should  be  stated 
in  the  bill  of  lading  that  the  cotton  was 
on  deck  by  the  shipper's  request  and  at 
his  risk  ;  that  some  cotton  was  carried  on 
deck  by  the  shipowner  in  order  to  enable 
him  to  carry  a  larger  cargo  ;  that  in  such 
case  it  was  at  the  shipowner's  risk  ;  that 
in  such  case  he  gave  a  clean  bill  of  lading ; 
that  shipowners,  who  carried  deck  loads 
for  their  own  convenience  and  therefore 


(1)  3  Campb.  150. 

(2)  3  Campb.  160. 

(3)  2  H.  BL  343. 

(4)  Ibid.  346». 

(6)  Willes,  J.,  Keating,  J.,  and  Brett,  J. 


their  own  risk,  often  protected  themselves 
against  probable  loss  by  jettison  by  keep- 
ing on  foot  open  policies  especially 
effected  to  cover  the  risk  by  declaring 
upon  them.  The  case  then  contained  the 
following  statement  as  to  usage — "Ac- 
cording to  the  usage  of  the  insurance 
business  when  a  policy  is  effected  on  goods 
by  ship  or  ships  to  be  thereafter  declared, 
the  policy  attaches  to  the  goods  as  soon 
as  and  in  the  order  in  which  they  are 
shipped ;  and  directly  the  assured  knows 
of  the  shipment  of  the  goods  he  is  bound 
to  declare  them  to  the  underwriter  on 
the  policy,  and  to  declare  them  in  the 
order  in  which  they  are  shipped.  He  is 
not  entitled  to  declare  some  of  the  risks 
and  remain  his  own  insurer  as  to  the 
others.  In  case  by  oversight  or  other- 
wise the  goods  are  declared  on  the  policy 
in  an  order  different  from  that  in  which 
thejr  were  shipped,  the  assured  is  bound 
to  rectify  the  declarations,  and  make  them 
correspond  with  the  order  of  shipment. 
The  underwriter  would  require  to  see  the 
bills  of  lading,  and  would  insist  on  the 
declarations  being  made  to  follow  the 
sequence  of  the  bills  of  lading.  The  de- 
clarations are  often  thus  rectified,  and 
sometimes  even  after  loss."  In  1864  and 
1865  Messrs.  Chappie  &  Co.,  through  the 
plaintiff,  their  broker,  effected  in  London 
with  the  defendants  and  others  certain 
policies  on  cotton  on  deck  per  steamer  or 
steamers  from  Asia  Minor  to  Liverpool. 
The  first  set  of  such  policies  were  made 
on  the  29th  of  March,  1864,  to  the 
amount  of  25,000Z.,  and  the  second  set 
were  made  for  a  further  sum  of  25,000^., 
to  follow  on  the  12th  of  January,  1865. 
In  the  autumn  of  1864,  and  at  the  be- 
ginning of  1865,  Messrs.  Chappie  &  Co., 
by  Grace,  their  agent  at  Alexandria, 
shipped  thence  in  various  steamers  cotton 
on  deck  at  their  risk  and  cotton  below. 
Declarations  were  made  on  the  cotton  ship, 
ped  on  deck  on  the  policies  before  men- 
tioned in  the  order  of  shipments  in  respect 
of  all  the  cottons  shipped  on  deck,  except 
in  respect  of  one  parcel  shipped  on 
board  The  Behera.  Such  declarations 
were  made  in  London  by  the  plaintiff 
upon  information  of  the  shipments  for- 
warded by  Grace  to  Chappie  &  Co. 
The  dechurations  on  the  policies  of  the 
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20tb   of   March,  1804,  were    made  as 
follows — 

29  Oct,  1864  £3,400  on    68  bales  per  Lyhia. 

29  Nov.     „        7,000  „  102  „      Ajax. 

10  Dec.     „        2,500  „     44  „       Ocean  King. 

31  Dec.     „        1,200  „     20  „      Bchera, 

9  Jan.,  I860    7,000  „  115  „      Nyanza. 

16  Jan.      „       3,900  „     81  „      ^yanza. 


£25,000 


Declarations  were  also  made  but  not  to 
the  full  amount  on  the  policy  of  the  12th 
of  January,  1865.  It  afterwards  ap- 
peared that  under  the  circumstances 
stated  in  the  case,  Messrs.  Chosemi, 
Mellor  &  Co.  had  shipped  102  bales  of 
cotton  on  board  The  Behera  at  Alexandria 
on  the  20th  of  December,  1864,  that  is 
to  say  before  the  shipment  on  board  The 
Belter  a  of  twenty  bales  on  the  Slst  of 
December,  and  before  the  shipments  on 
board  TheNyanza  of  the  9th  of  January  and 
the  16th  of  January,  1865.  The  102  bales 
were  directed  to  be  received  and  were  in  fact 
received  to  be  shipped  on  deck  at  ship- 
per's risk  ;  but  by  mistake  a  clean  receipt 
was  given  for  them  by  the  mate,  and  a 
clean  bill  of  lading  by  Grace.  He,  how- 
ever,  supposing  always  that  the  102  bales 
had  gone  at  shipper's  risk,  did  not  advice 
the  defendants  io  declare  them,  and  they 
were  not  declared.  The  Behera  sailed 
from  Alexandria  and  encountered  heavy 
weather,  and  on  the  15th  of  January, 
'1865,  the  twenty  bales  and  the  102  bales 
were  jettisoned.  The  loss  became  known 
to  Chappie  &  Co.  on  the  18th  of  January, 
1865.  The  vessel  arrived  in  Liverpool 
on  the  19th  of  January.  On  the  25th  of 
January,  1865,  Messrs.  Mellor  &  Co.,  of 
Liverpool,  claimed  payment  of  the  value 
of  102  bales  as  being  owners  of  a  clean 
bill  of  lading  given  in  respect  of  them. 
The  plaintiff  on  the  27th  of  January, 
1865,  altered  the  declarations  in  the 
policies  of  the  29th  of  March,  1864,  as 
follows — He  struck  out — 

327,000  on  116  bales  per  Nyama, 
3,900  „     81     „ 

And  replaced  those   declarations  as  fol- 
lows— 

9  Jan.,  1865  /6,000  on  102  bales  per  Bthcra, 

9  Jan.,  1865   4,900  „  part  of  115         „      Nyanza, 


He  at  the  same  time  altered  the  declara- 
tions to  correspond  in  the  policies  of  the 
12  th  of  January,  1865.  A  portion  of  the 
policies  of  the  12th  of  January,  1865, 
suflBcient  to  cover  the  loss  on  Tlte  Behera 
deck  cargo  remained  still  undeclared,  and 
the  plaintiff  on  the  27th  of  Janaary, 
1865,  filled  up  the  said  policies  by  de- 
claring, amongst  other  declarations, 

£6,000  on  102  bales  per  Behera. 

On  these  facts  it  was  argued  before  us, 
on  behalf  of  the  plaintiff,  that  Chappie 
&  Co.  had  an  insurable  interest ;  that 
although  the  intention  of  the  shippers  at 
the  time  of  the  shipment  was  in  fact  that 
the  goods  should  be  carried  on  deck  at 
their  risk,  and  although  at  the  same 
time  it  was  the  intention  of  the  defend- 
ants' agent,  Mr.  Grace,  to  receive  tbem 
to  be  carried  on  deck  at  shipper's  risk, 
yet  inasmuch  as  Grace  had  by  mistake  or 
negligence  given  a  clean  bill  of  lading, 
Messrs.  Chappie  &  Co.  could  not  protect 
themselves  against  the  holders  thereof  in 
respect  of  the  loss  by  jettison,  even 
though  such  holders  might  be  identified 
with  the  shippers ;  that  Chappie  &  Co. 
therefore  stood  to  lose  by  a  jettison  by 
reason  of  perils  of  the  sea;  and  were 
therefore  so  far  interested  as  to  be  en- 
titled to  insure  against  such  loss.  It 
was  further  contended  on  behalf  of  the 
plaintiff,  that  Chappie  &  Co.  were  insured 
against  the  loss  which  had  occurred,  on 
and  by  virtue  of  the  policies  of  the  20th 
of  March,  1864;  that  by  the  usage  of 
insurance  business  they  were  not  only 
entitled  but  bound  to  rectify  the  declara- 
tions on  that  poHcy  as  they  had  done, 
and  that  the  declarations  were  to  be  read 
as  if  the  shipment  of  the  102  bales  on 
the  20th  of  December,  1864,  had  been 
declared  in  due  order ;  and  that  the  de- 
clarations might  be  properly  altered  after 
the  loss  was  ]^nown.  It  was  contended 
on  behalf  of  the  defendants,  that  the 
shipowners,  Messrs.  Chappie  &  Co., 
were  not  bound  by  the  mistake  or  negli. 
gence  of  Grace  in  signing  a  clean  bill  of 
lading ;  that  under  the  circumstances  be 
had  no  authority  to  sign  any  but  a  bill  of 
lading  expressing  that  the  goods  were 
shipped  by  the  request  of  the  shippers 
and  at  their  risk ;  that  Messrs.  Chappie 
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&  Co.  not  being  bound  by  the  clean  bill 
of  lading  were  at  no  risk,  and  therefore 
had  no  ingnrable  interest;  that  if  thej 
had  such  interest,  it  was  not  insured ;  for 
that  by  the  recognised  law  of  insurance 
the  assured  were  not  bound  to  declare 
the  goods  which  they  shipped  in  the  order 
of  tbeir  shipment ;  that  they  were  not 
bound  to  declare  all  shipments ;  that  tbey 
could  not,  after  they  had  once  declared, 
alter  such  declarations  ;  that  even  if  they 
could  at  some  time  alter  such  decla- 
rations they  could  not  do  so  after  the 
loss  and  their  knowledge  of  it ;  that  they 
were  bound  to  declare  within  a  reasonable 
time  after  shipment ;  that  if  they  did 
not,  a  subsequent  declaration  was  void ; 
that  no  declaration  could  be  properly 
made  after  loss  and  knowledge  of  it; 
that  consequently  in  this  case  the  loss 
which  had  occurred  was  not.  insured  by 
either  policy.  The  first  point  raised  by 
these  arguments  is,  whether  Messrs. 
Chappie  &  Co.  had  an  insurable  interest. 
We  are  of  opinion  that  they  had.  It  may 
be  true  that  Grace  was  not  in  one  sense 
authorised  to  sign  a  clean  bill  of  lading 
under  the  circumstances,  but  it  is  in  the 
sense  that  his  duty  to  his  principals  re- 
quired him  not  negligently  to  sign  in 
that  form ;  he  had  the  authority  so  fre- 
quently given  to  agents  in  his  position, 
Uiat  is  to  sign  bills  of  lading  as  or  for  the 
master  of  the  ship,  and  therefore  his  sig- 
nature was  equivalent  to  that  of  his  prin- 
cipals, Messrs.  Chappie  &  Co.,  and  made 
the  bill  of  lading  their  contract  and  a 
contract  in  writing  applicable  to  the 
goods  shipped  under  it,  the  eflfect  of 
which,  according  to  a  legal  construction 
of  the  written  contract  contained  in  it  to 
be  declared  by  the  Court,  could  not  at  law 
be  varied  by  evidence  that  it  was  signed 
in  its  existing  form  by  negligence  or  mis- 
take.  The  bill  of  lading,  according  to  its 
legal  constraction,  made  Messrs.  Chappie 
&  Co.  liable  for  a  loss  of  goods  by  jettison 
the  result  of  their  being  carried  on  deck ; 
it  follows  that  Chappie  &  Co  had  an  in- 
surable interest. 

The  next  question  raised  is,  whether 
Chappie  Sd  Co.  were  insured  in  respect  of 
the  risk  on  the  102  bales  of  cotton  on  board 
The  Behera,  Now  the  usage  stated  in  the 
case  is  a  large  usage,  more  comprehensive, 


we  believe,  than  it  has  been  proved  or 
assumed  to  be  in  any  of  the  cases  which  are 
in  the  books  relative  to  this  matter ;  but  if 
it  is  not  unreasonable,  it  is  binding  on  the 
Court  in  this  case.  We  are  not  prepared 
to  say  that  it  is  unreasonable.  It  follows 
that  it  is  binding.  Then  it  seems  clear 
that  Chappie  &  Co.  were  insured  by  the 
policies  of  the  29th  of  March  ;  for  the 
102  bales  on  board  The  Behera  were  ship- 
pod  on  board  on  the  20th  of  December, 
1864,  when  the  policies  were  not  ex- 
hausted by  prior  shipments  to  which  they 
were  applicable,  and  Messrs.  Chappie  & 
Co.  were  bound  to  rectify  the  declarations 
and  make  them  correspond  with  the  order 
of  shipment.  It  seems  to  us  that  the  usage 
as  now  stated  makes  the  cases  of  Gled- 
stanes  v.  The  Eoyal  Eotchaiige  Assurance 
Corporation  (6)  and  lonides  v.  The  Pacific 
Fire  ayid  Marine  Insurance  Company  (7) 
inapplicable.  But  if  that  bo  not  so,  we 
still  think  that  the  plaintiff  on  the  state- 
ments made  in  this  case  is  entitled  to 
recover.  The  doctrine  to  be  deduced 
from  those  cases  is,  that,  according  to 
the  usage  of  merchants  and  underwriters, 
as  recognised  by  the  Courts  without 
formal  proof  in  each  case,  a  declaration 
of  this  kind,  which  it  is  the  right  of  the 
assured  to  make  jvitliout  the  consent  of 
the  underwriter,  may  be  altered  even  after 
the  loss  is  known,  if  it  be  altered  at  a  time 
when  it  can  be  and  is  altered  innocently 
and  without  fraud.  If  that  be  a  true 
proposition,  and  we  think  it  is,  and  if  it 
be  applicable  to  this  case,  we  think  that 
the  alterations  made  on  the  27th  of 
January,  1865,  in  the  declarations  in  the 
policies  of  the  29th  of  March,  1864,  were 
legally  made.  At  that  time  the  loss  of 
the  goods  by  jettison  was  known  to  the 
assured,  but  the  state  of  things  at  the 
time  of  shipment  was  not  known  to  them. 
They  seem  to  have  made  the  alteration 
in  the  hona  fide  belief  that  their  agent 
had  neglected  to  inform  them  of  the  ship- 
ment by  The  Behera,  and  with  a  bona  fide 
intention  of  rectifying  that  mistake  ac- 
cording to  the  custom.  There  is  no 
finding  in    this  special   case   that   they 

(6)  5  B.  &  S.  797 ;  s.  c.  34  Law  J.  Rep.  (n.s.) 
Q.B.  30. 

(7)  41  Law  J.  Kep.  (n.s.)  Q.B.  33. 
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acted  otherwise  than  innocently  and  with- 
out fraud.  The  j'udgment  must  therefore 
be  for  the  plaintiff  as  upon  a  loss  upon 
the  policies  of  the  29th  of  March,  1864, 
in  respect  of  the  loss  by  jettison  of  goods 
loaded  on  board  The  Behera. 

I  may  add  that  this  judgment  is  not 
merely  the  judgment  of  my  brother 
Keating  and  myself,  but  has  the  authority 
of  my  lite  brother  Willes,  as  he  approved 
of  it  after  the  argument  on  the  original 
special  case,  and  the  supplemental  case 
adds  nothing  material. 

Judgment  for  the  plaintiff. 


Attorneys — Westall   &   Roberts,   for  plaintiff; 
Waltons,  Bubb  &  Waltons,  for  defendants. 


1872. 
Nov.  28 


.} 


TAPSOOTT  AND  OTHEBS  V, 
BALFOUR  AND  ANOTHER. 


Sh  ippirig —  Charter-party — Demurrage — 
Bock — Loading  in  the  usual  Manner — Lay- 
days. 

By  a  charter-party  it  was  agreed  that  the 
vessel  should  ^^  proceed  direct  to  any  Liver- 
pool or  Birkenhead  dock  as  ordered  by  char- 
terers, and  th^e  load  in  the  tisual  and 
customary  manner  a  full  and  complete 
cargo  of  coals;  "  that  the  vessel  should  he 
"  loaded  at  the  rate  of  100  tmis  per  work- 
ing dayy*  and  that  lodding  should  not  com- 
mence before  the  1st  of  July, 

On  the  2rd  of  July  the  vessel  was  ready 
to  go  to  the  Wellington  Dock,  which  was 
the  Liverpool  dock  ordered  by  the  charterers, 
but  she  was  not  admitted  into  such  dock 
until  the  11th  of  July,  because  the  coal 
agent  employed  by  the  charterers  to  supply 
the  cargo  had  then  three  vessels  in  that  dock 
and  two  others  booked  to  come  in,  and  the 
dock  regulations  did  not  alloxo  a  coal  sup- 
plier to  have  more  than  three  vessels  in 
dock  at  the  same  time.  Coal  agents  were 
usually  employed  to  supply  cargoes,  and  it 
did  not  appear  that  the  charterers  had  made 
an  unreasonable  selection  of  the  coal  agent 
they  so  employed,  TJie  vessel  entered  the 
dock  on  the  11th  of  July,  but  her  turn  to  go 


to  the  spout  to  receive  the  coals  did  not 
arrive  sooner  than  the  22rd  of  July,  and 
her  loading  was  not  begun  until  after  that 
day.  It  was  the  usual  practice  to  load 
coal  at  the  spout,  but  it  was  also  not  tin- 
usual  to  load  from  lighters : — 

Held,  that  the  lay-days  did  not  begin  untU 
the  vessel  had  entered  the  dock  to  which  she 
had  been  so  ordered  by  the  charterers,  but 
that  they  begun  from  that  time,  and  were 
not  postponed  until  the  vesseVs  turn  had 
arrived  to  go  to  the  spout. 

This  was  an  action  for  demurrage  tried 
before  the  Judge  of  the  Passage  Court  of 
Liverpool  in  October  last. 

The  first  count  of  the  declaration  was 
for  not  loading  the  plaintiff's  vessel,  The 
Emerald  Isle,  according  to  the  terms  amd 
at  the  rate  mentioned  in  a  charter-party 
made  between  the  plaintiffs  and  defend 
ants,  by  reason  of  which  the  vessel  was  de- 
tained a  long  time.  The  second  count  was 
for  breach  of  a  promise  by  the  defendants 
that  they  would,  within  a  reasonable  time 
in  that  behalf  procure  for  the  plaintiffs 
an  order  or  certificate  which  would  en- 
able the  said  vessel  to  enter  the  Liverpool 
or  Birkenhead  Dock  as  ordered  by  the  de- 
fendants pursuant  to  the  said  charter- 
party,  and  there  obtain  a  berth,  and  load, 
whereby  the  vessel  was  for  a  long  time 
prevented  from  entering  the  dock  into 
which  she  was  ordered  by  the  defendants, 
and  from  obtaining  a  berth  and  loading 
according  to  the  said  charter-party.  The 
defendants  pleaded  inter  alia  pleas  denying 
the  agreements  and  breaches. 

The  plaintiffs,  who  were  owners  of  The 
Emerald  Isle,  chartered  that  vessel  to 
the  defendants  on  the  11th  of  June  last ; 
and  by  the  terms  of  the' charter-party 
The  Emerald  Isle  was  to  "  proceed  direct 
to  any  Liverpool  or  Birkenhead  dock,  as 
ordered  by  charterers,  and  there  load  in 
the  usual  and  customary  manner  a  fxjM 
and  complete  cargo  of  coals,'*  which  the 
charterers  bound  themselves  to  ship. 
"  The  vessel  to  be  loaded  at  the  rat©  of 
100  tons  per  working  day.  Freighters 
having  the  option  of  naining  the  steve- 
dore who  is  to  take  in  and  store  the  cargo 
at  shlp*s  expense  and  under  the  direction 
of  the  master."  Demurrage  was  to  beat 
the  rate  of  Ad,  per  ton  register  per  diem, 
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and  "loading  not  to  oommence before  the 
Ist  of  July."     There  were  two  docks  at 
Liverpool,  viz.,  the  Bramley  Moore  and 
the  Wellington,  and  one  dock  at  Birken- 
head,  and  there  were  tips  or  spouts  at  each 
of  them  for  loading.     On   the   29th   of 
June  the  defendants  sent  an  order  to  the 
plaiatiffs  for    the  vessel    to   go   to   the 
Wellington  Dock,  and  on  the  3rd  of  July 
the  vessel  was  ready  to  go  to  such  dock 
and  take  her  cargo.     By  the  regulations 
of  the  dock    (which "were  printed)    no 
coal  supplier  was  allowed  to  have  more 
than  three  vessels  in  the  dock  at  the  same 
time.    It  was  assumed  to  be  usual  for 
freighters  to  employ  agents  to  supply  coal 
cargoes,  but  Messj's.  Branckner   &  Co., 
the  coal  agents  employed  by  the   defen- 
dants to  supply  The  Emerald  Isle,  did 
a  large  business,  and  on  the  3rd  of  July 
they  had  not  only  three  vessels  in  tlio 
Wellington  Dock,  but  two  other  vessels 
booked  to  come  in  in  turn.     In  conse- 
quence of  this  and  of  the   above  men- 
tioned   regulations    of    the    dock    The 
Emerald  Isle  was  not  admitted  into  the 
WeUington  Dock  until  the  11th  of  July, 
bat  on  that  day  she  entered.     As  other 
vessels  were  being  loaded  there,  she  could 
not  go  to  the  spout  before  the  23rd  of 
July,  when  her  turn  arrived ;  but  as  no 
coals  were  then  ready  for  her,  she  did  not 
go  under  the  spout  until  the  29th  of  July. 
She  went  there  on  that  day,  and  loaded  a 
quantity  of  coal ;  and  had  she  stayed  to 
the  8th  of  August,  the  whole  cargo  could 
have  been  completed  by  that  time,  but  on 
the  7th  she  was  taken  out  of  the  dock, 
and  sent  to  Birkenhead,  in  order  to  save 
the  tides ;  and  there  was  evidence,  though 
contradicted  by  the  defendants,  that  such 
removal  was  done  with  their-  sanction. 
The  loading  was  afterwards  completed  at 
Birkenhead  on  the  loth  of  August. 

The  vessel  could  have  been  loaded  ac- 
cording to  the  rate  fixed  by  the  charter- 
party  in  twenty  working  days,  or  twenty- 
three  days  in  all,  including  the  Sundays. 
Accordingly,  the  plaintiffs  claimed  demur- 
rage from  the  2Gth  of  July,  reckoning 
the  lay-days  as  commencing  from  the 
3rd  of  July,  when  the  vessel  was  ready 
to  enter  the  Wellington  Dock.  There  was 
evidence  that  the  vessel  could  have  been 
loaded  from  lighters  in  the  Wellington 
New  Series,  42.— C.P. 


Dock,  and  that  it  was  usual  to  load  large 
vessels  there  from  lighters,  as  well  as 
from  tips  or  spouts. 

By  arrangement  the  verdict  was  entered 
for  the  defendants,  leave  being  reserved 
to  the  plaintiffs  to  move  to  enter  a  verdict 
for  them  for  such  amount  as  the  Court  of 
Common  Pleas  should  direct,  such  Court 
being  at  liberty  to  draw  inferences  from 
the  facts. 

A  rule  nisi  to  that  effect  was  accord* 
ingly  obtained  in  the  course  of  this  term 
against  which — 

HolJccr  and  Gulhj  now  shewed  cause. — 
The  question  is  when  the  time  for  loading 
began  to  run.  The  plaintiffs  say  it  began 
on  the  3rd  of  July,  when  the  vessel  was 
ready  to  enter  the  Wellington  Dock,  if 
the  dock  regulations  had  not  prevented 
the  obtaining  an  order  to  enter  at  thUt 
time.  The  defendants,  on  the  other  hand, 
say  that  the  time  for  loading  did  not 
begin  until  the  23rd  of  July,  when  the 
vessel's  turn  fojj  going  to  the  spout 
arrived.  No  such  promise  as  that  alleged 
in  the  second  count  can  be  implied.  The 
dock  regulations  must  be  known  to  the 
plaintiffs  as  well  as  to  the  defendants. 
The  effect  of  such  regulations  must  be 
sometimes  to  postpone  the  entrance  of  a 
vessel,  and  therefore  if  the  shipowner 
wishes  to  avoid  such  regulations,  he  should 
take  care  that  there  is  some  express  stipu- 
lation in  the  charter-paiiy  to  provide 
for  this.  Even  if  the  vessel  in  this  case 
had  entered  the  dock  on  the  3rd  of  July, 
she  would  have  been  in  no  better  position 
for  loading  than  she  was  when  she 
entered  on  the  11th  of  July,  for  her  turn 
for  going  to  the  spout  did  not  take  place 
until  the  23rd  of  July,  so  that  it  really 
is  immaterial  whether  or  not  an  order 
could  have  been  given  which  would  have 
enabled  her  to  get  into  the  dock  before 
the  11th  of  July.  It  is  said  that  the 
vessel  might  have  been  loaded  when  in 
the  dock  from  lighters,  but  the  fair  result 
of  the  evidence  shews  that  the  ordinary 
and  usual  mode  was  to  load  from  the  tips 
or  spouts,  and  since  by  the  charter-party 
it  was  expressly  agreed  that  the  vessel 
should  load  in  the  dock  to  wliich  she  was 
ordered  by  the  defendants  "  in  the  usual 
and  customary  manner,'*  she  was  there- 
fore to  load  at  the  spout,  and  that  must 
I) 
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be  in  her  turn,  according  to  the  cnstom 
of  the  dopk.  The  cases  of  Robertson  v. 
Jackson  (1),  and  Leidemann  v.  Schultz  (2), 
are  directly  in  point  as  to  this,  and  there- 
fore  the  time  for  loading  only  commenced 
on  the  23rd  of  July.  But  even  supposing 
the  defendants  to  be  wrong  in  this  respect, 
and  that  her  time  began  before  the  23rd 
of  Jnly,  still  the  plamtifis  ought  not  to 
reckon  the  time  between  the  8th  and 
15th  of  August,  when  the  delay  which 
prevented  the  vessel  being  completely 
loaded,  arose  from  her  being  taken  out 
of  the  Wellington  Dock  on  the  7th  of 
August.  It  is  true  that  if  the  vessel  had 
remained  there  after  that  day  she  would 
probably  have  been  detained  there  for 
several  days,  in  consequence  of  the  state 
of  the  water,  but  the  charterers  are  no 
more  liable  for  demurrage  on  that  account 
than  they  would  be  if  the  vessel  had  been 
detained  by  a  hurricane. 

Herschell  and  Myhtrgh,  in  support  of 
the  rule. — The  delay  arose  from  the  de- 
fendants employing  Messrs.  Branchner  as 
their  coal  agents  for  supplying  the  coal 
required  for  the  cargo.  If  the  charterers 
choose  to  select  as  their  coal  agents  per- 
sons whose  business  is  of  that  magnitude, 
that  by  reason  of  their  having  so  many 
vessels  to  supply  with  coal  at  a  particular 
dock,  no  other  vessel  can  be  allowed  to 
enter  such  dock  to  be  supplied  by  them 
with  a  cargo  until  after  a  delay  of  several 
days,  the  charterers  and  not  the  ship- 
owners must  suflTer  for  such  delay. 

{^Denman,  J. — The  dock  rules  shew 
that  it  is  usual  to  load  through  a  coal 
agent.] 

No  doubt  that  is  so,  but  have  the 
charterers  a  right  to  select  an  agent  who 
has  so  many  as  three  vessels  in  the  dock, 
and  others  booked  to  enter  before  the 
plaintiffs  ? 

[Dexman,  J. — What  evidence  is  there 
that  the  selection  here  was  capricious 
or  unreasonable  ?  Bovill,  C.J. — In  Kell 
v.  Anderson  (3)  the  detention  of  the 
vessel  by  the  harbour-master  before  she 

(1)  2  Com.  B.  Rep.  412;  8.  c.  15  Law  J.  Rop. 
(x.s.)  C.P.  28. 

(2)  14  Com.  B.  Rep.  38  ;  s.  c.  23  Jaw  J.  Rep. 
(k.s.)  C.P.  17. 

(3)  10  Meo.  &  W.  498;  s.c.  12  Law  J.  Rep. 
(N.S.)  FAch.  100. 


was  allowed  to  go  to  her  place  for 
discharging  her  cargo  arose  from  the 
factor  placing  the  vessel  in  the  meter's 
list,  but  because  it  was  the  usual 
course  to  have  a  meter  on  the  sale  of  a 
cargo,  the  loss  from  the  delay  was  held  to 
fall  on  the  shipowner.  Therefore  it  comes 
here  to  the  question  only  whether  it  was 
usual  to  employ  a  coal  agent.] 

At  all  events  the  working  days  com- 
menced  from  the  11th  of  July,  when  the 
vessel  actually  entered  the  Wellington 
Dock,  and  not  from  the  23rd  of  July 
when  the  vessel  might  have  gone  to  the 
tips  to  load.  This  is  established  by  Broivn 
V.  Juhiison  (4).  There  the  vessel  after 
arriving  at  Hull,  her  port  of  discharge, 
entered  the  dock,  but  was  unable  to  get 
to  the  place  of  unloading  until  two 
days  afterwards,  in  consequence  of  the 
full  state  of  the  dock,  and  it  was  held  that 
the  lay-days  were  to  be  calculated  from 
the  period  of  her  arrival  in  the  dock,  aad 
not  at  the  place  of  unloading. 

[BoviLCi,  C.J.,  referred  to  Parker  v. 
Winlo  (5).] 

If  by  the  charter-party  it  was  stipulated 
that  the  lay-days  should^only  commence 
from  the  arrival  of  the  vessel  under  the 
tips  the  plaintiffs  would  not  be  entitled  to 
claim  demurrage.  The  difficiilty  arises 
from  the  words  "  ordinary  and  customary 
manner;'*  but  they  refer  to  the  mode  of 
loading,  and  not  the  place  of  loading 
— Lawson  v.  Bnmess  (6)  ;  besides  the  evi- 
dence here  shewed  that  it  was  also  usual 
to  load  from  lighters,  so  that  the  plaintiffs 
cannot  be  said  to  have  contracted  to  take 
their  vessel  to  the  tips  for  loading;  all 
that  they  contracted  was  that  the  vessel 
should  go  to  the  usual  place  of  loading, 
and  she  did  so  when  she  entered  the  dock 
named  by  the  charterers. 

BoviLL,  C.J. — The  question  in  this  case 
turns  on  the  construction  of  the  charter- 
party.  The  charter-party  provides  that 
"the  vessel  shall,  with  all  possible  des- 
patch,  proceed  direct  to  any  Liverpool  or 
Birkenhead  dock  as  ordered  by  charterers, 

(4)  10  Meo.  &  W.  331  ;  s.  c.  11  Law  J.  Rep. 
(N.S.)  ExcU.  373. 

(5)  7  E.  &  B.  942  ;  s.  c.  27  Law  J.  Rep.  (n.s.) 
Q.B.  49. 

(6)  1  Hurl.  &  C.  396. 
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and  there  load  in  the  usual  and  customary 
manner  a  full  and  complete  cargo  of 
coals." 

The  question  which  has  arisen  is  when 
the  working  dajs  are  to  commence.  There 
is  no  express  stipulation  in  the  charter- 
party  with  respect  to  the  time  at  which 
the  loading  is  to  commence,  except  that  it 
is  not  to  commence  before  1st  of  July. 
Then  what  is  the  ordinary  rule  under  such 
circumstances,  where  the  port,  but  no  par- 
ticular place  in  such  port  to  which  the 
vessel  is  to  proceed,  is  named  ?  It  means 
that  the  time  is  to  commence  from  the 
arrival  of  the  vessel  at  the  usual  place  of 
loading  in  that  port.  This  does  not  mean 
when  the  vessel  gets  to  her  berth  in  a 
dock,  but  when  she  arrives  at  the  dock, 
which  is  the  usual  place  of  loading,  and  if 
she  cannot  get  to  her  berth,  owing  to  the 
dock  regulations,  the  loss  from  any  such 
delay  is  one  which  falls  on  the  charterer, 
and  not  on  the  shipowner.  Now  by  the 
charter-party  in  the  present  case  the 
vessel  was  to  proceed  to  any  dock  at  the 
port  of  Liverpool  to  which  she  should  be 
ordered  by  the  charterers,  and  therefore 
when  the  charterers  selected  the  Welling- 
ton docket  became  the  same  as  if  that 
dock  had  been  mentioned  in  the  charter- 
party,  and  as  if,  therefore,  it  had  been 
that  the  vessel  was  to  proceed  direct  to 
the  Wellington  dock,  and  there  load  the 
cargo  stipulated  for.  Great  stress  was 
made  during  the  argument  on  the  words 
"  usual  and  customary  manner,'*  but  they 
apply  in  my  opinion  to  the  mode  of  load- 
ing, and  not  to  the  place  of  loading.  In 
Lawson  v.  Bumess  (6),  Pollock,  C.B., 
says,  "  It  appears  to  me  that  the  words 
*  customary  manner '  mean  the  mode  of 
loading,  whether  by  a  lighter  or  at  the 
wharf,"  and  that  shews,  I  think,  that 
these  words,  "  usual  and  customary  man- 
ner," do  not  apply  to  the  place  of  loading. 
The  cases  which  have  been  relied  on  by 
the  counsel  for  the  defendants  are  clearly 
distinguishable  from  the  present  case,  bo- 
cause  in  each  of  those  there  was  an  express 
stipulation  in  the  charter-party  beyond 
the  agreement  to  load  in  the  ordinary  and 
customary  manner.  In  Bobertsm  v.  Jack' 
eon  (1)  it  was  stipulated  that  the  time 
sboidd  be  from  the  vessel  being  ready 
"  in  turn  to  deliver,^*  and  in  Lctdemann  v. 


Schultz  (2)  the  expression  was,  "proceed 
to  the  river  Tyne,  and  on  arrival  there  bo 
ready  forthwith  in  regular  turns  of  loading ^ 
So  also  in  Laumess  v.  Bumess  (6),  there 
was  an  express  stipulation  that  the  cargo 
should  "  be  loaded  in  regular  turn."  In 
the  charter-party  in  the  case  now  before 
the  Court  there  are  no  such  words,  but 
there  is  a  stipulation  in  effect  that  the 
vessel'  shall  proceed  to  the  Wellington 
dock,  and  there  load  her  cargo.  There- 
fore the  lay-days  do  not  commence  until 
she  has  got  into  the  Wellington  dock. 
K  by  reason  of  the  dock  regulations 
she  cannot  enter  into  that  dock  before 
a  certain  time,  the  loss  by  such  delay 
must  fiall  on  the  shipowners.  The  char- 
terers had  a  right  to  name  the  dock,  and 
having  done  so  they  are  not  answerable 
for  the  vessel  not  being  able  to  get  in  so 
soon  as  it  might  otherwise  have  done  but 
for  such  regulations.  In  this  respect  the 
case  resembles  that  of  Kell  v.  Anderson 
(3).  Then  it  has  been  contended  by 
Mr.  Herschell  that  though  the  charterers 
had  a  right  to  select  the  dock,  they  had 
no  right  to  select  a  particular  coal  agent, 
and  that  the  delay  was  caused  by  reason 
of  their  having  selected  such  agent.  It 
must,  however,  be  taken  on  these  facts, 
that  it  was  usual  to  employ  coal  agents, 
and  that  therefore  the  charterers  in  this 
case  did  no  more  in  that  respect  than 
was  usual.  I  observe  that  in  Leidemann 
V.  Schultz  (2),  Jervis,  C.J.,  said,  "  If  the 
captain  may  choose  at  what  spout  he  will 
load,  he  may  next  choose  what  arti- 
cles he  will  load  with.  It  was  not  left 
to  the  jury  to  say  whether  the  charterer 
had  sent  the  ship  improperly  to  an  en- 
cumbered spout."  So  here  I  say,  if  tho 
plaintiffs  intended  to  rely  on  an  impro- 
per selection  of  an  agent,  they  should 
nave  had  the  matter  left  to  the  jury.  Thej* 
did  not  do  so,  and  there  has  been  no  find- 
ing that  the  selection  which  the  defend- 
ants made  was  an  unreasonable  one. 
Therefore  there  can  be  no  claim  for  delay, 
because  they  selected  one  agent  instead 
of  another.  The  lay-days,  for  the  reasons 
I  have  before  mentioned,  commenced  on 
the  11th  of  July,  and  the  charterers  are 
responsible  for  any  delay  after  their  expi- 
ration, calculated  fropa  that  time.  With 
respect  to  the  taking  the  ship  from  the 
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Wellington  dock  to  Birkenhead,  if  the 
shipowners  did  so  for  their  own  conve- 
nience, they  could  not  claim  demurrage 
for  the  delay,  but  from  the  circumstances 
of  this  case,  especially  after  reading  the 
letters,  I  draw  the  inference  that  the  ship 
was  taken  to  Birkenhead  by  an  agree- 
ment with  the  charterers,  to  prevent 
the  more  serious  loss  which  might  hav© 
arisen  if  she  had  remained  in  the  Wel- 
lington dock ;  and  the  plaintiffs  are  there- 
.  fore  entitled  to  recover  the  amount  due 
for  twelve  days'  demurrage. 

Denman,  J. — ^I  am  of  the  same  opinion. 
The  question  turns  on  the  proper  con- 
struction of  the  words  of  the  charier- 
party  in  this  case.  I  think  that  on  the 
11th  of  July  the  plaintiffs  had  done  all 
that  was  incumbent  on  them  to  do,  and 
that  they  were  not  then  bound  to  do  any- 
thing more.  At  first  I  thought  the  words 
in  the  charter-party,  "  in  the  usual  and 
customary  manner,"  might  have  a  larger 
constraction  than  I  now  think  they  pro- 
perly bear.  The  vessel  is  to  **  proceed 
direct  to  any  Liverpool  or  Birkenhead 
dock,  as  ordered  by  charterers."  Prima 
focie  that  undertaking  on  the  part  of  the 
shipowners  is  fulfilled  the  moment  the 
vessel  reached  the  dock  named  by  the  char- 
terers. Then  she  was  to  load  there  "  in 
the  usual  and  customary  m^ner,"  and  it 
is  said  that  she  could  do  so  only  at  a  par- 
ticular spout  in  the  dock,  and  that  there- 
fore the  charterers  are  not  responsible  for 
delay  until  she  had  reached  that  spout.  I 
do  not  however  think  that  the  evidence 
bears  that  out,  because  it  appears  that 
the  vessel  might  have  been  loaded  by 
other  ways,  as  for  example,  by  lighters, 
and  though  the  loading  at  the  spout  is 
the  most  usual,  the  loading  by  lighters  is 
npt  unusual.  I  will  only  further  add,  that 
I  agree  with  the  Chief  Justice  that  the 
charterers  in  this  case  are  liable  for  de- 
murrage from  the  3rd  to  the  15th  of 
August. 

Rule  ahsohde  accordingly. 

Attorneys— W.  W.  Wynne,  ngent  for  Forahaw  & 
Hawkins,  Liverpool,  for  plaintiff;  Chester, 
t'rquhart  &  Co.,'agpnt«  for  Norris  &  Sons, 
Liverpool,  for  defendant. 


1872 
Nov.  25 


.} 


SMALE   V.    BUKB. 


Bill  of  Sale — Successive  Bills  of  which 
last  alo7ie  Txegisterech 

Where  Or-  hill  of  sale  is  given  for  good 
consideration  J  hut  not  registered^  and  hefore 
the  expiration  of  the  time  for  registration 
it  is  annulled,  and  a  similar  hill  of  sale 
given  which  also  is  not  registered,  and,  after 
this  process  has  heen  repeated  several  times, 
at  last  a  hill  of  sale  is  duly  registered,  such 
last  hill  of  sale  is  valid  against  execution 
creditors  if  made  hona  fide  ivith  the  inten' 
tion  of  passing  tlie  property  co7nprised  in  it. 

This  was  an  interpleader  issue  in  which 
a  claimant  under  a  bill  of  sale  from  one 
Price  was  plaintiff,  and  an  execution  cre- 
ditor of  Price  was  defendant. 

It  appeared. at  the  trial  that  the  plaintiff 
Smale  advanced  20Z.  to  Price  in  June, 

1871,  and  took  an  absolute  bill  of  sale  of 
his  goods ;  that  Price  remained  in  posse- 
sion, and  such  bill  was  never  stamped  or 
registered ;  that  before  the  expiration  of 
the  twenty-one  days  allowed  by  the  Bill 
of  Sales  Act  for  registration  a  new  and 
exactly  similar  bill  of  sale  (date  excepted) 
was  executed ;  that  this  process  was  regu- 
larly repeated ;  but  that  the  last  bill  of 
sale  given  on  the  15th  of  July,  1872,  was 
duly  registered  on  the  1st  of  August, 
1872 ;  and  that  on  the  3rd  of  October, 

1872,  when  execution  was  levied,  Price 
was  still  in  possession  of  the  goods.  The 
learned  judge,  Bjles,  J.,  left  it  to  the  jury 
to  say  whether  the  last  bill  of  sale  was 
honest  or  fraudulent  between  Smale  and 
Price,  and  th^y  found  a  verdict  for  the 
plaintiff. 

M^Intyre  now  moved  for  a  new  trial  on 
the  ground  of  misdirection. — First,  there 
was  no  valid  consideration  for  the  last 
bill  of  sale,  inasmuch  as  the  property  had 
passed  previously  from  Price  by  the  first 
bill,  and  therefore  the  subsequent  ones 
were  void  as  against  creditors.  And 
IloUings worth  v.  While  (I)  is  no  authority 
against  the  defendant,  inasmuch  as  hero 
the  bills  of  sale  are  by  way  of  absolute 

(1)  C  Law  Times  N.S.  604. 
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conveyance,  whereas  there  they  were  by 
way  of  mortgage  and  were  supported  on 
the  groxind  of  their  being  exercises  of  the 
right  of  redemption.  Secondly,  the  jury 
should  have  been  directed  that  these  suc- 
cessive unregistered  bills  of  sale  were 
evidence  of  a  fraud  against  creditors 
within  Edwards  v.  Harhen(2)  andMartin' 
dcdey.  Booth  (S), 

BoviLL,  C.J. — I  much  regret  that  we 
are  obliged  by  our  decision  to  give  sanc- 
tion to  a  practice  which  is  a  fraud  on  the 
revenue  and  a  deception  to  creditors.  But 
the  first  bill  of  sale  being  valid  between 
the  parties  and  for  a  valuable  considera- 
tion,  and  each  Subsequent  transaction 
amounting  to  an  annulHng  of  the  previous 
bill  of  sale,  the  original  consideration  re- 
mained and  was  enough,  and  the  property 
passed  under  the  new  bill  so  that  if  the 
requirements  6f  the  statute  be  fulfilled, 
as  here  they  were  on  the  last  bill  of  sale, 
such  new  bill  is  valid  against  execution 
creditors  according  to  the  decision  in 
HoUingsworth  v.  White  (1).  For  though 
it  is  true  that  in  that  case  the  bills  of  sale 
were  by  way  of  mortgage,  yet  the  decision 
must«have  turned  on  each  subsequent 
transaction  being  an  annulling  of  the 
previous  bill  of  sale  and  the  Court  so 
treat  it,  so  that  the  principle  of  that  case 
applies.  And  in  addition  to  that  case 
there  is  the  case  of  Edwards  v.  English  (4), 
which  though  not  in  point  confirms  what 
I  have  said  and  enunciates  the  same  prin- 
ciples. 

Brett,  J. — In  this  interpleader  issue 
the  defendant  is  an  execution  creditor  of 
Price,  and  has  seized  goods  originally  be- 
longing to  Price,  and  the  plaintifi*  is  a 
claimant  under  a  bill  of  sale '  given  by 
Price  in  1872  and  registered.  It  is  sug- 
gested that  this  bill  of  sale  is  void,  first, 
as  being  without  consideration,  secondly, 
as  being  intended  to  defraud  creditors. 
Now,  as  respects  the  first  point,  it  is  clear 
that  the  registered  bill  of  sale  in  question 

(2)  2  Terra  Rep.  587. 

(3)  3B.&Ad.  498. 

(1)  7  E.  &  B.  664 ;  8.  c.  26  Law  j.  Rep.  (n.s.) 
Q.B.  193. 


was  given  as  a  final  bill  of  sale  after  a 
series  of  other  bills  of  sale  which  were  not 
registered  and  each  of  which  was  can- 
celled as  its  successor  was  given,  and  that 
there  was  an  original  consideration  of 
20i.  My  brother  Byles  was  asked  to 
direct  the  jury  that  under  these  circum- 
stances there  was  no  consideration  for  the 
last  bill  of  sale.  But  HoUivgsworth  v. 
White  (1)  is  an  authority  to  shew  that  the 
real  meaning  of  the  transactions  was  this, 
that  the  first  bill  of  sale  was  intended  to 
pass  the  property  for  consideration,  and 
when  the  second  and  others  were  given, 
the  meaning  was  that  the  bill  given  up 
was  annulled  on  the  terms  that  the  201, 
should  still  remain  a  debt,  and  that  the 
goods  should  become  the  goods  of  the 
debtor  until  reconveyed,  such  reconvey. 
ance  to  be  immediate.  It  seems  to  me 
that  it  was  competent  for  the  parties,  if 
they  chose  thus  to  annul  the  original  bill 
of  sale,  and  pass  back  the  property  to  th^ 
debtor  till  the  second  was  given,  because 
there  would  in  each  case  be  an  intention 
to  pass  back  the  property  in  the  goods 
and  the  person  to  whom  such  property 
was  to  pass  was, in  possession  of  the 
goods,  and  as  the  debt  still  existed  each  bill 
of  sale  was  also  still  good  and  given  for  a 
sufficient  consideration,  and  so  on  to  the 
last  bill.  As  respects  the  second  point, 
viz.,  the  objection  on  the  ground  of  fraud, 
my  brother  Byles  was  asked  to  tell  the 
jury  that  the  fact  of  the  previous  bills  not 
being  registered,  was  conclusive  evidence 
that  the  bill  of  sale  now  relied  on  was 
fraudulent  and  intended  to  defraud  cre- 
ditors, but  he  left  it  to  the  jury  to  say 
whether  it  was  fraudulent  as  between  the 
plaintiff  and  Price,  i.e.  whether  on  the  last 
bill  the  property  was  intended  to  pass,  and 
that  direction  was  right.  If  it  was  in- 
tended by  Price  on  the  last  occasion  to 
pass  the  property,  there  was  no  fraud 
within  the  statute  of  Elizabeth,  and  its 
being  fraudulent  as  against  creditors  was 
immaterial,  as  there  is  no  bankruptcy. 

Grove,  J. — I  have  reluctantly  come  to 
the  same  conclusion.  There  was  originally  ' 
a  valid  transfer,  and  the, parties  may  tear 
that  up  if  they  please  and  execute  a  new 
transfer,  and  if  the  last  be  registered,  as  is 
the  case  here,  it  is  enough. 


Digitized  by 


Google 


22 


COURT  OF  COMMON  PLEAS: 


[N.S. 


Denman,  J. — I  am  of  the  same  opinion, 
though  I  should  be  glad  if  I  could  decide 
otherwise  ;  as,  however,  I  cannot,  I  think 
this  rule  should  not  be  granted. 

Rule  refused. 


Attorney — G.  M.  Wetlierfieltl,  for  creditor. 


.} 


JEWESBURY,  P.O.  t\  MUMMERY. 


[IN  THE  EXCHEQUER  CHAMBER.] 

(^Appeal  from  the  Coiirt  of  Gammon  Pleas.) 

1872. 
Nov.  28. 

Exec^xtor — Action — Tlene  admlnistravlt 
— Devastavit — Estoppel  from  denying  As- 
sets, 

The  plaintiff  (a  creditor  of  tho,  testator) 
having  recovered  judgment  for  his  debt  in 
an  action  against  the  executor  after  issue 
found  for  the  j^lainflff  on  a  plea  of  plene 
administravit,  sued  the  execidor  in  an  actimi 
on  such  judgment,  suggesting  a  devastavit : 
— Held,  that  the  defendant  coidd  not  shew 
that  the  acts  of  waste  complained  of  tvere 
committed  hg  him  before  such  judgment 
with  the  concurrence  of  the  plaintiffs  as  that 
would  aniou7it  to  no  assets  as  between  the 
plaintiff  and  defendant  and  would  therefore 
negative  the  judgment,  which  the  defen- 
dant  w'as  estopped  from  doing. 

The  plaintiflf  was  the  public  officer  of 
the  Gloucestershire  Banking  Company, 
which  company  in  18G8,  in  the  name  of 
its  then  public  officer,  Lindsay  Winter- 
botham,  sued  the  defendant,  as  the  exe- 
cutor of  William  Shackleford,  deceased, 
on  a  covenant  by  the  testator  for  the  pay- 
ment of  such  moneys  as  ho  might  be  in- 
debted to  the  bank  on  the  balance  of  ac- 
count. To  that  action  the  defendant 
pleaded  {inter  alia)  plene  administravit, 
and  issue  was  taken  thereon.  The  cause 
was  afterwards  referred  to  an  arbitrator, 
who  found  all  the  issues  for  the  plaintiff, 
assessed  th6  sum  due  to  the  plaintiff,  on  be- 
half of  the  bank,  at  2,3747.  9«.,  and  found 
and  adjudged  that  the  defendant  at  the 
commencement  of  the  action  and  since 
had  assets  to  bo  administered  to  the  value 


of  the  sum  so  assessed  to  be  doe,  where- 
with ho  might  have  satisfied  the  plaintiff. 
Judgment  having  been  signed  for  the 
amount  awarded  the  plaintiff  brought  the 
present  action  on  such  judgment,  suggest- 
ing a  devastavit. 

To  this  action  the  defendant  pleaded 
not  guilty,  and  thirdly  a  plea,  for  defence 
upon  equitable  grounds,  that  the  acts 
complained  of  in  the  declaration  were 
committed  by  the  defendant  with  the  full 
knowledge,  approbation,  privity  and  con- 
currence and  leave  of  the  said  banking 
company,  and  that  the  said  company 
acted  as  the  agents  of  the  defendant  in 
committing  the  same. 

The  plaintiff  took  issue  thereon,  and 
the  cause  came  on  for  trial  before 
Willes,  J.,  at  the  London  sittings  after 
Michaelmas  Term,  1870,  when  the  judg- 
ment having  been  proved  in  the  usual 
way  with  the  writs  of  execution  and  re- 
turn of  nidla  bona,  the  defendant  pro- 
posed to  give  evidence  relating  to  the  tes- 
tator's estate  and  its  administration  at  a 
time  previous  to  the  said  former  action, 
and  to  shew  the  nature  of  the  evidence 
on  which  the  arbitrator  had  made  his 
award,  and  in  particular  he  proposed  to 
shew  that  it  had  appeared  before  the  said 
arbitrator,  that  a  banking  account  had 
been  opened  by  the  executors  of  the  tes- 
tator (of  whom  the  defendant  was  the 
survivor)  with  the  said  banking  company 
to  which  account  the  banking  company 
transferred  a  sum  of  money  (the  residue, 
after  discharging  the  balance  due  from 
the  testator  on  his  current  account  of 
the  produce  of  a  certain  policy  of.  assu- 
rance, by  which  the  said  current  account 
was  secured),  that  sums  of  money  had 
been  paid  into  the  said  account  to  an 
amount  exceeding  the  debt  remaining  due 
to  the  said  company  from  the  testator's 
estate,  and  that  the  said  company  had 
permitted  the  whole  amount  so  paid  in  to 
be  drawn  out  by  cheques  more  than  six 
years  before  this  action  instead  of  apply- 
ing the  same  to  the  payment  of  the  tes- 
tator's said  debt,  that  some  of  the  said 
cheques  appeared  by  their  form  to  be  pay- 
ments on  account  of  other  than  specialty 
d^bts,  and  further  that  the  defendant  and 
his  co-executors  had  not  had  in  his  or 
their  actual  possession  any  assets  of  the 
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testator  within  six  years  before  this  action. 
The  learned  Judge  however  ruled  that  the 
defendant  was  estopped  by  the  said  judg- 
ment from  denying  that  at  the  date 
thereof  he  had  assets  out  of  which  he 
might  have  satisfied  the  plaintiflTs  debt, 
and  that  the  proposed  evidence  could  not 
be  given. 

A  verdict  was  accordingly  directed  to  . 
be  entered  for  the  plaintiff  with  leave  to 
the  defendant  to  move  to  set  the  same  aside, 
and  enter  instead  thereof  a  verdict  for  the 
defendant;  and  pursuant  to  such  leave, 
a  rule  nisi  to  this  effect  was  obtained  on 
the  ground  tiiat  the  defendant  was  misled 
by  the  condnct  of  the  plaintiff  in  the 
distribution  of  assets,  and  was  at  liberty 
to  shew  of  what  the  devastavit  consisted, 
and  was  not  estopped  from  doing  ao  by 
the  judgment.  ' 

Cause  was  shewn  against  this  rule  in 
Trinity  Term,  1871,  when  the  Court  of 
Common  Pleas  discharged  the  same. 
From  this  decision  the  defendant  now 
appealed. 

Gifard,  for  the  appellant. — The  ques- 
tion is  whether  the  defendant  was  estopped 
from  giving  evidence  to  shew  that  the 
assets,  though  not  duly  administered  ac- 
cording to  law,  had  been  applied  under 
such  circumstances,  that  the  bank,  whom 
tbe  plaintiff  represents,  could  not  com- 
plain. No  doubt  if  this  defence  could 
have  been  made  to  the  first  action  it  could 
not  be  raised  in  this  action  on  the  judg- 
ment. It  could  not,  however,  have  been 
made  in  the  first  action,  for  that  was 
against  the  defendant  in  his  representative 
character  only,  and  the  only  questions 
under  the  plea  of  plene  adminisiravit 
could  have  been  whether  the  defendant 
had  had  assets,  and  had  administered 
them  in  due  course  of  law.  Here  the  ac- 
tion is  against  the  defendant  personally, 
in  which  he  is  charged  with  having 
wasted  the  assets.  As  appears  from  the 
notes  to  Wheaily  v.  Lane  (1),  whether 
the  proceeding  bo  by  a  scire  fieri  inquiry, 
or  by  an  action  oa  a  devastavit,  the  exe- 
cution may  traverse  the  devastavit.  If  he 
may  traverse,  why  may  he  not  confess 
and  avoid  ? 

(1)  1  WniF.  Saand.  219c. 


[Blackburn,  J. — ^What  you  have  to 
make  out  is  that  what  you  Tely  on  as  a 
defence  to  the  present  action  on  the  de- 
vastavit could  not  have  been  shewn  in 
the  former  action.  It  is  found  by  the 
arbitrator  that  the  defendant  at  the  time 
of  that  action  had  assets.] 

What  was  involved  under  the  plea  of 
plene  adniinisiravit  was  whether  the  assets 
had  been  administered  in  due  course  of 
law,  and  the  defendant  could  not  have 
shewn  that  they  had  been  misappropriated 
with  the  plaintiff's  consent. 

[BLACKBUiiN,  J. — It  is  stated  in  2 
Williams  on  Executors^  p.  1815,  6  ed., 
that  "if  an  executor  or  administrator 
pleads  p7t?we  administravit,  and  the  plain- 
tiff replies  that  the  defendant  had  assets 
at  the  commencement  of  the  suit,  where- 
upon i^sue  is  joined,  the  burthen  of  proof 
lies  upon  the  plaintiff,  who  must  prove 
that  assets  existed  or  ought  to  have  ex- 
isted in  the  hands  of  the  defendant  at  the* 
time  of  the  writ  sued  out,"  and  for  this  is 
cited  Mara  v.  Quin  (2).  If  that  be  accu- 
rate it  bears  very  much  on  this  point.  As 
I  understand  what  Tindal,  C.J.,  says  in 
Richards  v.  Brovnie  (3),  ^vith  respect  to 
a  creditor  having  misled  an  executor  in 
his  distribution  of  assets,  that  learned 
Judge  considered  that  such  conduct  6f 
the  creditor  would  have  been  a  good  de- 
fence by  the  executor  in  that  action,  had 
there  been  evidence  to  sustain  it.] 

No  question  arose  there  as-  to  the 
pleadings  or  form  of  proceeding. 

Aiistie  appeared  for  the  respondent,  but 
was  not  called  on. 

Kelly,  C.B. — I  am  of  opinion  that  the 
judgment  of  the  Court  below  should  be 
affirmed.  The  Gloucestershire  Banking 
Company,  suing  by  its  public  officer, 
brought  an  action  against  the  defendant 
as  executor,  to  recover  a  debt  due  from 
his  testator ;  and  the  defendant,  amongst 
other  pleas,  pleaded  plene  administravit, 
and  issue  was  taken  on  that  plea.  Tho 
cause  was  referred,  and  tho  arbitrator 
found  for  the  plaintiff 'on  all  the  issues, 

(2)  6  Term  Hep.  1. 

(3)  3  Bing.  N.C.  493  ;  s.  c.  6  Law  J.  Rep.  (n.s.) 
C.P.  95. 
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and  judgment  was  entered  for  the  plain- 
tiff. Proceedings  on  such  judgment  have 
been  since  taken  against  the  defendant 
suggesting  a  devastavit,  and  the  defence 
which  the  defendant  has  raised  is  a  defence 
upon  equitable  grounds,  to  the  effect  that 
the  assets  which  had  come  to  the  defen- 
dant had  been  disposed  of  in  such  a  way, 
with  the  concurrence  of  the  Banking 
Company,  that  as  between  them  and  the 
defendant  it  did  not  amount  to  a  devasta- 
vit ;  and  at  the  trial  the  defendant  jtro- 
posed  to  give  evideijce  of  this,  but  as  it 
was  matter  which  existed  at  the  time  of 
the  former  action,  the  question  which  now 
arises  is,  whether  it  might  not  have  been 
given  in  evidence  on  the  trial  before  the 
arbitrator,  in  support  of  the  plea  of  plene 
administravit.  If  the  facts  amount  to  an 
answer  to  this  action  on  the  devastavit, 
by  shewing  that  the  moneys  were  law- 
fully parted  with  as  against  the  plaintiff, 
so  in  like  manner,  in  my  opinion,  they 
might  have  been  giren  in  evidence  in 
support  of  the  plea  of  pleiie  administravit, 
because,  if  they  were  so  lawfully  parted 
with,  they  would  not  then  be  assets,  and 
such  lawfully  parting  with  (being  the 
same  as  folly  administering),  would  en- 
title the  defendant  to  have  the  plea  of 
pleiie  administravit  found  for  him.  For 
these  reasons  I  think  the  defendant  was 
estopped  from  setting  up  such  matter  in 
evidence  on  the  trial  of  this  action,  since 
it  would  go  to  negative  the  judgment  in 
the  original  action. 

Bramwell,  B.— I  am  of  the  samo 
opinion. 

Channell,  B. — In  the  former  action 
the  defendant  pleaded  j)?e?ie  administravit, 
and  issue  was  taken  on  that  plea.  Now, 
if  the  defendant  had  previously  fnlly  ad- 
ministered, he  would  not  have  had  assets 
at  the  time  he  pleaded  that  plea ;  if,  on 
the  other  hand,  he  had  not  done  so,  he 
would  have  had  assets  at  that  time.  Then 
if  the  defendant  could  shew  that  he  did 
what  is  alleged  in  the  equitable  plea  to 
this  action,  either  with  the  authority  of 
the  Banking  Company,  or  because  he  was 
misled  by  them,  he  would  do  that  which 
would  go  to  shew  that  the  sums  in  dis- 
pute were  not  assets  in  his  hands.  It 
appears  to  me  that  he  had  an  opportunity 
of  setting  this  up  in  the  former  action, 


and  that  he  was  therefore  precluded  from 
setting  it  up  in  the  present  action. 

Blackburn,  J. — I  am  of  the  same 
opinion. — It  has  not  been  conceded  by 
Mr.  Qiffard  that  if  the  defendant  had  an 
opportunity  of  raising  at  the  trial  of  the 
first  action  \that  is  sought  to  be  set  up 
as  a  defence  to  this  action,  he  is  precluded 
from  setting  it  up  now.  The  case  of 
llamsdcn  v.  Jackson  (4)  shews*  that  the  , 
same  law  equally  holds  good  in  equity. 
Therefore  the  question  is,  whether  this 
defence  could  have  been  given  in  evidence 
in  the  former  action.  The  defendant  seeks 
to  shew  that  what  would  be  no  answer  to 
an  action  by  an  ordinary  creditor,  was  an 
answer  to  the  plaintiff,  because  the  plain- 
tiff, or  rather  the  bank,  which  ho  repre- 
sents, was  precluded  from  saying  that 
there  had  been  a  fnisappropriation  of 
assets,  as  what  had  been  done  by  the  ex- 
ecutor had  been  done  with  the  consent 
of  the  bank.  In  Cooper  v.  Taylor  (5), 
Maule,  J.,  shews  that  the  effect  of  a  plea 
of  plene  adminisiramt  is  to  deny  that  the 
executor  has  assets  available  towards 
payment  of  the  plaintiff,  and  in  Richards 
V.  Browne  (3),  Tindal,  C.J.,  lays  it  down 
"  that  if  in  the  distribution  of  assets  a 
creditor  does  mislead  an  executor  either 
by  laches  or  express  authority,  so  as 
thereby  to  induce  the  executor  to  pursue 
a  course  he  would  not  otherwise  have 
pursued,  the  creditor  is  precluded  from 
complaining  of  an  insufficiency  of  assets." 
That  seems  to  be  good  sense  and  law,  and 
therefore,  if  the  defence  now  relied  on  be 
good  for  anything,  it  might  have  been 
raised  in  the  former  action,  and  conse- 
quently the  defendant  is  precluded  from 
raising  it  now. 

Cleasby,  B.,  and  Archibald,  J.,  con- 
curred. 

Jtcdgment  affirmed. 


Attorneys— Stevens,  Wilkinson  &  Harries,  for  ap- 
pellant ;  W.  H.  Tuttam,  for  respondents. 


(4)  1  Atk.  292. 

(5)  6  Mun.  &  G.  989 ;  s.  c.  13  Law  J.  Rop. 
(n.s.)  C.P.  92. 
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{Appwdfrom  Revising  Barrister* a  Court.) 

1872.    1    OOOKB  (appellant)  v.  builer 
Nov.  13.  J  (respondent), 

ParUameni — Cownty  Vote — Occwpaticn 
FranchiseSO  Sf  31  Vict.  c.  102.  s.  6— 
Baieable  Value. 

The  rateable  value  of  the  premises  re- 
quired by  section  6,  subsection  2  of  the 
Bepreseniation  of  the  People  Act,  1867 
(30  ^  31  Vict  c.  102),  for  the  12i.  occu- 
pation franchise  in  coimties,  is  the  real 
rateable  value  (which  the  Revising  Barrister 
is  at  Uberty  to  ascertain  for  himself),  and  is 
not  necessarily  the  value  at  which  such 
premises  are  raled  in  the  rate-book. 

At  a  Court  held  at  Luton,  in  the 
oouniy  of  Bedford,  before  the  barrister 
appointed  to  revise  the  list  of  voters  in 
the  election  of  knights  of  the  shire  for  the 
county  of  Bedford,  John  Hubbard,  of  No. 
101,  Wellington  Street,  in  Luton  afore- 
said, whose  name  had  not  been  placed  by 
the  overseers  on  the  list  of  persons  en- 
titled to  vote  as  owner  or  tenant  of  lands 
and  tenements  within  the  said  parish  of 
Luton,  of  the  rateable  value  of  12Z.  or 
upwards,  claimed  to  have  his  name  in- 
serted in  the  said  list  as  being  the  occu- 
pier of  premises  of  the  rateable  value  of 
12/.  or  upwards. 

It  was  proved  or  admitted  that  the 
said  John  Hubbard  being  of  full  age  and 
not  subject  to  any  legal  incapaci^,  had 
occupied  for  a  sufficient  time  on  the  31  st 
day  of  July  last  the  said  premises,  and 
that  he  paid  an  annual  rent  of  14Z.,  which 
it  was  proved  was  a  fair  rent  for  the 
same  premises  ;  that  he  was  the  occupier 
thereof  on  the  31st  day  of  July  last,  and 
had  been  such  occupier  for  twelve  months 
immediately  preceding ;  .that  he  had  been 
duly  rated  and  had  paid  all  poor-rates  in 
respect  of  the  premises,  and  that  the 
premises  were  in  an  improving  neighbour- 
hood. It  was  also  admitted  that  the 
premises  of  the  said  John  Hubbard  were 
not  rated  at  a  lower  rate  than  similar 
premises  occupied  by  other  persons  in  the 
nud  parish. 

It  appeared  from  the  poor-rate  book 
that  the  gross  estimated  rental  of  the 
premises  was  there  stated  to  be  142.  9s.  Oc2., 
and  the  rateable  value  111.  12s.  6d.     It 

Nipr  Siaams,  42.~C.P. 


was  objected  by  the  said  appellant  that 
inasmuch  as  the  said  premises  were 
stated  in  the  poor-rate  book  to  be  of  the 
rateable  value  of  IIZ.  12^.  6d,  only,  and 
the  respondent  had  paid  rates  upon  that 
assessment,  the  respondent  was  not  en- 
titled to  be  roistered  as  a  voter  in  respect 
thereof. 

The  Revising  Barrister  held  that  the 
property  was  of  the  rateable  value  of  121., 
and  allowed  the  claim,  and  inserted  the 
name  of  John  Hubbard  on  the  said  list. 

There  was  another  case  relating  to 
another  voter  which  depended  on  the  same 
point,  and  which  was  consolidated  with 
the  appeal  in  the  present  case. 

Oorst,  for  the  appellant. — According  to 
section  6,  sub-section  2  of  the  Represen- 
tation of  the  People  Act,  1867  (30  Sd  31 
Vict.  c.  102),  the  qualifying  premises 
must  be  of  "  the  rateable  value  of  12Z." 
The  question  is  whether  the  rateable  valae 
is  that  which  the  Revising  Barrister  may 
determine,  or  that  which  appears  on  the 
rate-book ;  in  other  words,  whether  the 
Revising  Barrister  is  bound  to  take  the 
value  at  which  the  premises  are  rated  in 
the  rate-book,  as  conclusively  shewing 
what  is  the  rateable  valne,  or  whether  he 
can,  notwithstanding  what  appears  in  the 
rate-book,  receive  evidence  and  determine 
for  himself  the  rateable  value.  The  ap- 
pellant contends  that  the  rate- book  alone 
shews  at  what  the  property  is  rated, 
which  is  what  the*  statute  meant.  There 
have  been  some  doubts  about  this  amongst 
revising  barristers,  and  the  point  has 
been  raised  in  the  present  case,  in  order 
to  have  the  matter  settled.  Mr.  Davis  in 
his  work  on  Registration  aiid  Elections, 

L231,  in  commenting  on  this  part  of  the 
presentation  of  the  People  Act,  1867, 
says,  "  there  may  be  some  question,  how- 
ever, whetHer  rateable  value  means  rate- 
able value  on  the  rate- book,  or  the  true 
rateable  value,  to  be  ascertained,  if  dis- 
puted, by  the  barrister,  like  the  value  *  of 
a  lOZ.  occupation.'  It  certainly  would 
have  been  better  to  have  said  the  rateable 
value  as  appearing  on  the  rate,  and  that 
will  probably  be  the  interpretation  put 
upon  the  words.** 

Bvlwer  appeared  for  the  respondent,  but 
was  not  called  upon. 
E 
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BoviLL,  C.J. — I  am  opinion  that  this 
matter  was  correctly  decided  by  the  Re- 
vising Barrister.  The  words  of  the 
statate  are  ''  lands  or  tenements  within 
the  coanty  of  the  rateable  value  of  twelve 
pounds  or  upwards.*'  It  is  clear  that 
there  is  a  marked  distinction  between 
lands  of  the  rateable  value  of  12Z.  and 
lands  rated  at  that  value.  It  has  been 
argued  that  the  enactmeat  means 
lands  rated  at  such  value,  but  I  am 
of  opinion  that  that  is  not  correct; 
and  that  the  Revising  Barrister  put 
the  right  construction  on  the  words  of 
this  enactment.  The  lands  in  this  case 
were  found  by  him  to  be  of  the  rateable 
value  of  121.,  and  therefore  the  voter  was 
entitled  to  the  franchise.  With  regard  to 
what  has  been  stated  as  to  some  revising 
barristers  having  refused  to  receive  evi- 
dence of  the  real  value  of  the  lands,  I 
am  opinion  that  they  have  not  taken  a 
correct  view  of  the  matter,  and  that  what 
is  the  rateable  value  is  not  to  be  con- 
sidered as  concluded  by  the  rate- book. 

Brett,  J.— I  am  of  the  same  opinion. 
The  sixth  section,  sub-section  2,  says  that 
the  person  who  is  entitled  to  the  occupa- 
tion franchise  in  counties  must  be  the 
occupier  "  of  lands  or  tenements  within 
the  county  of  the  rateable  value  of  121.,** 
and  the  question  is  whether  that  means  the 
real  rateable  value  or  the  value  put  there- 
on in  the  rate-book,  assuming  that  the  last 
is  not  the  rateable  value.  The  words  of 
the  enactment  are  "  rateable  value  of  12i.,'* 
but  if  the  appellant  is  right  they  must 
mean  the  sara^  as  "rated  at  12Z.,"  but  in 
the  next  sub-section  the  Legislature  says, 
"  has  during  the  time  of  such  occupation 
been  rated,"  so  that  a  distinction  is  taken 
by  the  Legislature  in  the  same  section 
between  being  rated  and  rateable  value. 
It  has  been  suggested  by  Mr.  Davis  in  his 
work  on  Registration  and  Elections,  that 
it  would  have  been  better  if  the  statute 
had  said  "  the  rateable  value  as  appearing 
on  the  rate."  That  seems  to  me  to  be  a 
question  of  politics  and  not  of  law,  but  in 
either  way  1  disagree  with  that  writer,  for 
if  the  value  is  to  be  taken  only  according 
to  what  the  property  has  been  rated  at 
in  the  rate-book,  it  would  follow  as  a 
necessary  consequence  that  the  right  to 
the  franjlijie  would  depjal  on  the  view 


as  to  vfiJue  taken  by  the  overseers,  and 
they  would  hav6  the  power  of  enfran- 
chising or  disfranchising  large  numbers  of 
voters. 

Grove,  J.,  and  Denicin,  J.,  concarred. 

DedMion  affirmed. 

Attorneys  —  A  Saanders,  agent  for  Whyley  fr 
Piper,  Bedford,  for  appelkat;  Williama  & 
James,  for  respondent. 


(Appeal  from  Revising  Barrister* a  Court.) 

1872.    1   BBSWiCK  (appellant)  v.  alkeb 
Nov.  13.  J  (respondent). 

Parliament — County  Vote — Qualification 
for  Borough  Vote— 2  WUl  4.  c.  45.  s.  24. 

A.,  a  minister  of  a  church,  was  stated  to 
have,  as  minister,  such  a  freehold  interest  in 
the  rents  received  from  the  letting  of  pews  in 
the  church  as  etUitled  him  to  a  vote  for  the 
county.  He  occupied  as  such  miniatsr  the 
parsonage  house^  and  in  respect  of  such  oceu* 
pation  a^uired  a  right  to  a  vote  for  a 
borough: — Held,  thai  there  %Das  no  su^ 
unity  of  occupation  as  would,  according  to 
section  24  of  2  Will  4.  c.  45,  disentitle  A. 
to  the  county  vote. 

Consolidated  appeal  from  the  Revising 
Barrister  for  the  North- Western  Division 
of  Lancashire. 

The  appellant  duly  objected  to  the  name 
of  the  respondent  being  retained  on  the 
list  of  person's  entitled  to  vote  in  the  elec- 
tion of  members  of  parliament  for  the 
said  division  in  respect  of  property  aitoate 
in  the  township  of  Preston. 

The  qualification  of  the  respondent  was 
set  out  in  the  said  register  as  follows — 

''  Alker,  Oeorge :  Lisbon  Hall,  Fish  wick : 
freehold  land  and  pew  rente :  St.  Mary's 
Church,  St.  Mary's  Street." 

The  respondent  is  minister  of  St.  Mary's 
Church,  which  is  situated  within  the  par- 
liamentary borough  of  Preston.  No  profit 
has  accrued  to  hum.  or  is  likely  to  aoorae 
from  the  above-named  land,  but  under  the 
''  Sentence  of  Consecration  **  of  the  said 
church,  he  is  entitled  to  the  rents  of  oer- 
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tain  pews  and  sittings,  whicli  are  let  by 
the  church  wardens  according  to  a  certain 
scale,  which  scale  the  churchwardens  for 
the  time  being  may,  with  the  consent  of  the 
hishop,  alter  from  time  to  time  as  occasion 
may  reqnire,  and  after  deducting  yearly 
two  several  sums  of  SI,  15«.  and  61.  for  the 
services  of  the  church,  the  said  church- 
wardens pay  the  residue  of  such  pew 
rents  to  the  minister  for  the  time  being 
of  the  said  church,  to  be  received  by  him 
for  his  own  absolute  use  and  benefit  by 
way  of  stipeiid.     The  sum  which  the  re- 
spondent has  so  received  from  the  above 
pew  rents  has  always  exceeded  100^.  in 
the  year.     The  house  mentioned  on  the 
r^^ter  as  the  respondent's  place  of  abode, 
is  the  parsonage-house  of  the  minister  of 
Si  Miuy's,  and  the  respondent  occupies 
and  is  rated  for  it,  and  in  respect  of  it  has 
acquired  the  r^^ht  to  vote  for  the  borough 
of  Preston.     It  was  objected  that  the  said 
house  was  a  part  of  his  benefice,  which 
henefice  could  not  be  divided  so  that  any 
part  of  it  could  confer  on  the  respondent 
the  right  to  vote  for  the  said  division,  and 
that,  therefore,  his  name  should  b^  ex- 
punged from  the  said  register. 

The  revising  barrister  decided  that  the 
respondent  was  entitled  to  have  his  name 
retained  on  the  said  register. 

Leofrie  Temple,  for  the  appellant. — Bj 
section  24  of  2  Will.  4.  c.  45,  it  is  enacted 
that  no  person  shall  be  entitled  to  a  vote 
for  the  county  "  in  respect  of  his  estate  or 
interest  as  anreeholdcr  in  any  house,"  dbc., 
"  or  other  building  occupied  by  himself,  or 
in  any  land  occupied  by  himself  together 
with  any  house,"  Ac.,  "  or  other  building, 
such  house,"  Ac.,  "  or  other  building 
being  either  separately  or  jointly  with  the 
land  so  occupied  therewith  of  such  value 
as  would,  according  to  the  provisions  "  of 
the  Act,  ^confer  on  him  the  right  of 
voting  for  any  city  or  borough."  The 
respondent  occupied  the  parsonage-house, 
in  respect  of  which  he  had  the  borough 
vote,  only  because  he  was  the  minister 
of  the  church,  so  also  his  right  to  the 

Sew  rents  and  land  is  dependent  on 
is  being  such  minister.  The  question, 
therefore,  is  whether  there  is  not  a  unity 
of  title  in  respect  of  the  house,  the  pews 
and  the  land,  within  the  meaning  of  such 


24th  section,  and  which  prevents  the  re- 
pondent  from  dividing  them  so  as  to 
acquire  thereby  both  a  county  and  borough 
vote. 

[BoviLL,  C.J. — ^The  case  is  imperfectly 
stated,  but  taking  it  as  it  stands,  we  must 
assume  that  by  some  way  or  another  the 
respondent  has  a  county  qualification  in 
respect  of  the  pew  rents.  Then  if  so,  how 
can  the  pew  rents  be  land,  so  as  to  make 
it  possible  to  say  that  the  respondent 
occupies  land  and  building  within  the 
meaning  of  the  24th  section  ?] 

The  pew  rents  are  profits  arising  out 
of  the  land.  The  case  of  G'tpell  v.  The 
Overseers  of  Aston  (1)  shews  that  the 
claimant  cannot  sever  what  was  held 
under  one  title  so  as  to  acquire  both  the 
county  and  borough  vote.  There  the 
claimant  occupied  as  owner  freehold  land 
in  one  parish  in  a  borough,  and  also  occu- 
pied as  tenant  a  house  in  another  parish 
m  the  same  borough,  and  having  thus 
distinct  qualifications  held  under  different 
titles,  he  was  hold  entitled  to  be  registered 
as  a  voter  for  the  county  as  well  as  for 
the  borough,  but  the  reasoning  for  that 
decision  shews  that  the  result  would  have 
been  different  if  the  qualification  for  each 
were  acquired  under  the  same  title. 

[Brett,  J. — There  is  nothing  in  the 
24th  section  as  to  unity  of  title.  It  is 
where  there  is  unity  of  occupation.] 

Here  there  were  both  unity  of  title  and 
unity  of  occupation. 

Oorst  appeared  for  the  respondent,  but 
was  not  called  upon. 

BoviLL,  C.J. — The  question  raised  in 
this  case  is-  not  whether  the  respondent 
be  entitled  to  a  vote  for  the  county,  but 
the  objection,  and  the  only  one  which  is 
taken  to  his  being  so  entitled,  depends  on 
the  question  which  has  arisen  on  the  con- 
struction of  section  24  of  2  Will.  4.  c.  45. 
Now,  upon  the  case  as  stated,  I  am  of 
opinion  that  the  appellant  has  not  brought 
it  within  that  24th  section.  There  is 
nothing  to  shew  that  the  respondent  was 
in  the  occupation  of  anything  in  the 
county  but  land  which  was  of  no  value. 
It  is  said  that  he  was  in  the  occupation  of 

(1)  8  Com.  B.  Rep.  1 ;  s.  c  19  Law  J.  Rop.  (ic.s.) 
C.P.  28. 
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pew  rents,  but  there  was  no  occupation 
by  him  of  these  in  the  sense  in  which 
the  occupation  of  land  is  used  in  this 
enactment.  It  has  been 'contended  that 
he  was  in  the  occupation  of  the  pews 
themselves  which  were  on  the  land,  but 
there  is  no  such  statement  of  this  in  the 
case ;  on  the  contrary,  it  would  seem  that 
the  pews  were  in  the  possession  of  those 
who  rented  them  or  of  the  churchwardens. 
What  is  the  interest  which  the  respondent 
has  in  the  pew  rents,  or  how  they  give 
him  a  right  to  vote,  is  not  stated  m  the 
case,  but  the  only  point  raised  is  whether, 
assuming  the  respondent  to  be  otherwise 
entitled,  the  case  is  within  the  24th  sec- 
tion. On  the  facts  as  stated,  I  am  of 
opinion  that  the  case  is  not  brought  with- 
in that  section,  and  that,  therefore,  this 
.appeal  mast  be  dismissed  with  costs. 

Brett,  J. — It  is  diflBcult  to  gather  from 
the  statement  what  are  the  real  facts  of 
this  case,  but  it  seems  to  be  taken  that 
the  claimant  had  such  a  freehold  interest 
in   respect  of  the  pew  rents  as  would 
entitle  him  to  a  vote  for  the  county.     It 
is  not  a  right  to  vote  in  respect  of  the 
occupation  of  anything,  but  in  respect  to 
a  right  of  pew  rents,     l^hen  there  is  a 
statement  in  the  case  of  the  occupation 
by  the  claimant  of  the  parsonage  house 
in  respect  of  which  he   has  acquired  a 
vote    for   the    borough.      He  claims   to 
be  entitled  to  a  vote  for  the  county  in 
respect  of  the  pew  rents,  and  the  only 
way    in   which   he  could  be  so  entitled 
wonld  be  by  his  having  a  rent  charge, 
or  of  his  having  a  freehold  interest  in  the 
church,  the  profits  derived  from  which 
consisting  of  the  pew  rents.     Assuming 
th^t  he  is  entitled  by  having  a  freehold 
interest  in  the  church,  and  that  he  has  also 
the  parsonage-house,  the  objection  is  that 
he  is  not  entitled  to  vote  for  the  county  in 
respect  of  such  freehold  interest  in  the 
church,  because  he  occupies  the  parsonage- 
house  which  gives  a  vote  for  the  borough. 
Now,  the  24th  section  of  the  Reform  Act 
says  that  he  shall  not  be  entitled  to  the 
county  vote  in  respect  of  his  interest  in 
building  or  land  occupied  by  him,  together 
with  a  house  which  gives  a  right  to  the 
borough  vote.     The  land  which  he  has  is 
stated  to  be  of  no  value,  and  there  is  no 


statement  in  the  case  that  he  occupies  the 
church.  He  has  a  vote  for  the  borough  in 
respect  of  his  occupation  of  the  parsonage- 
house,  but  such  house  which  he  occupies, 
and  the  building  (the  church)  which  he 
does  not  occupy,  give  two  distinct  and 
different  qualifications,  and  under  these 
circumstances,  though  the  two  may  be  held 
under  the  same  title,  I  apprehend  that  he 
may  vote  for  the  borough  in  respect  of  the 
house  he  occupies,  and  yet  be  entitled  to 
the  county  vote  in  respect  of  his  interest 
in  the  church. 

Geovb,  J. — ^I  am  of  the  same  opinion. 
I  cannot  see  how  it  can  be  said  that 
the  respondent  occupies  pew  rents,  and 
that  he  occupies  them  together  with  the 
parsonage-house. 

Denman,  J. — I  also  do  not  think  that 
the  parsonage-house  is  so  connected  with 
the  pew  rents  as  to  bring  the  case  within 
the  24th  section  of  the  Reform  Act. 

Decision  affirmed. 


Attorneys  —  Griffith  &  Biowolow,  agent*  for 
Edelston,  Preston,  for  appellant;  Kimber  & 
Ellis,  for  respondent. 


(Appeal  from  Revising  barrister's  Court,) 
1 8  72       r  ^^""^^  {appellant)  v,  the  ovbb- 

j,         ^V    <        8EBR8     OF    THE     PABISH     OF 

^^'      •  L     PENBITH  {respondents), 

Farliawent-^County  Fofe— 30  ^  31  VicL 
c.  102.  8.  6—  Rating  members  of  a  Firm — 
Description  on  Bate — Inaccurate  Description 
cured  by  s.  75  of  6^7  Vict,  c,  18. 

J.,  who  had'  been  solely  rated  in  rtspeei 
of  the  premises  occupied  by  him  in  his 
business^got  the  overseers  to  alter  the  rating 
to  "J..  ^  Sons "  on  the  occasion  of  his 
taking  his  two  sons  into  partnership^  and 
carrying  on  business  with  them  on  the  said 
premises  under  that  partnership  name  of 
•J.  ^  Sons,''  When  A,  retired  from  the 
business,  which  he  did  some  time  afterwards, 
the  ttoo  sons  continued  the  business  under 
the  same  name  of  "-4.  Sp  Sons,'*  and  paid 
the  rates  when  called  for : — Held,  thai  the 
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^onswerercUed  wUhtn  the  meaning  of  section 
^  of  the  Representation  of  the  People  Act, 
IS67  (30  $•  31  Vict,  c,  102),  being  described 
(^  the  rate,  though  inaccurately,  by  the 
portnerskip  name,  and  that  stich  inaccuracy 
Ufos  cured  by  6  ^  7  Vict.  c.  18.  sec.  75. 

Consolidated  appeal  from  the  Revising 
Barrister  for  East  Cumberland. 


At  the  Court  held  before  the  Re- 
vising Barrister  for  the  revision  of  the 
liHt  of  votera  for  the  parish  of  Penrith, 
objection  was  duly  made  to  the  name  of 
George  Amison  being  retained  npon  the 
said  list  of  voters  for  the  said  parish. 
The  facts  of  the  case  were  as  follows : 
The  name  of  George  Amison  appeared 
upon  the  list  in,  the  fbUowing  form—? 


PARISH  OF  PENRITH. 
Voters  as  Occupiers  of  Ra/eable  Value  of  121. 


-Ajnison,  George 


BuTPOwgate,  Penrith 


Joint  occupier  of  house  and 
shop,  of  the  rateable  value 
of  80/.  and  upwards. 


Devonshire  Street 


The  8a.id  George  Amison  had  a  right 
to  nave  His  name  retained  upon  the  said 
liBh  provided  the  Court  should  be  of 
opniioii  that  under  the  following  circum- 
stoJices  -fclie  said  George  Amison  was  duly 


rated  in  respect  of  the  premises  occupied 
by  him  within  the  meaning  of  30  &  31 
Vict.  c.  102.  8.  6.  sub-sect.  3. 

The  premises  in  question  are  described 
in  the  rate-book  as  follows — 


Name  of  Occu- 

Name  of 
Owner. 

Description  of 
property  rated. 

Name  or  situation 
of  property. 

Gross  esti- 
mated rental. 

Eatcable 
value. 

^•^^ieon& 

Nathan 
Aroison 

House  and  Shop 

Burrowgate 

£    s.     d. 
105    0    Q 

£    s.   d. 
89    5     0 

„  :     -Amison    means  Nathan  Amison. 

"®  ^^  ^live,  and  was  formerly  the  sole 

*^^^^^^x*  of  the  premises,  where  ho  carried 

on  to^e     business  of  a  draper.     He  sub- 

^^^^t;ly  took  two  of  his  sons,  the  above- 

?^^oix€d  George  Amison  and  Thomas 

,    .    -A-imison,  into  partnership,  and  the 

f ^^T^^  was  carried  on  under  the  name 

^      ^-  Amison  A  Sons.*'     Nathan  Ami- 

8011  <xa«  retired  from  the  business  some 

J?*^  ^^,  and  ever  since  his  retirement 

®  business  has  been  carried  on  by  the 

*?|^^tnentioned  two  sons  under  the  name 

®^^.  Araiflon  A  Sons." 

lue  said  two  sons  are  now  the  sole 
^P^piers.  Nathan  Amison  has  three 
other  gong^  but  they  do  not  occupy  the 
P^^^ises  in  question,  nor  do  they  carry 
op  hugiuess  with  the  two  above-men- 
tioned. I 


For  the  last  few  years,  when  the  rates 
have  been  called  for,  they  have  been  paid 
by  one  or  other  of  the  two  (George  Ami- 
son  or  Thomas  Bell  Amison),  and  a  receipt 
given  for  them  as  received  from  *'N. 
Amison  <fc  Sons.*' 

With  the  consent  of  both  parties  the 
Revising  Barrister  received  the  statement 
of  the  overseer,  and  it  is  as  follows. 

The  overseer*  stated  that  when  he 
came  into  office  fifteen  years  ago,  "  N. 
Amison  "  was  solely  rated  for  the  pre- 
mises in  question.  About  seven  years 
ago  N.  Amison  requested  him  to  alter 
the  rating  to  "  N.  Amison  <fc  Sons," 
but  gave  no  name,  and  the  rating  has 
remained  "  N.  Amison  <fc  Sons  **  ever 
eince.  The  Revising  Barrister  decided 
that  as  the  said  George  Arnison  was  not 
named  in  the  rate  otherwise  than  as  above 
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appears,  he  was  not  duly  rated  in  respect 
of  the  premises  occupied  by  him  within 
the  meaning  of  30  &  31  Vict.  c.  102.  s.  6. 
sub-section  3. 

The  name  of  the  said  Thomas  Bell 
Amison,  whose  qualification  was  set  out 
in  the  schedule  annexed,  was  objected  to 
under  similar  circumstances. 

The  Revising  Barrister  expunged  the 
names  of  the  said  George  Arnison  and 
Thomas  Bell  Arnison  firom  the  said  list. 

Gamphell  Foster,  for  the  appellant. — 
George  Amison  was  duly  rated  under  the 
partnership  name  of  N.  Amison  &  Sons. 
Section  6  of  the  Representation  of  the 
People  Act,  1867  (30  &  31  Vict.  c.  102), 
which  gives  the  occupation  franchise  in 
counties,  requires  the  voter  to  have  "  been 
rated  in  respect  to  the  premises  so  occcu- 
pied  by  him"  to  the  poor-rates  made  in 
respect  of  such  premises.  This  is  similar 
to  section  27  of  the  Reform  Act,  2  Will.  4. 
c.  45,  with  respect  to  the  borough  fran- 
chise. Then  31  &  32  Vict.  c.  58.  s.  30, 
applies  to  the  occupation  county  fran- 
chise under  the  Representation  of  the 
People  Act,  1867,  the  30th  section  of  the 
Reform  Act  (2  Will.  4.  c.  45),  which 
enables  a  party  to  claim 'to  be  rated,  who 
has  been  altogether  omitted  from  the 
rate-book,  and  also  section  75  of  6  &  7 
Vict.  c.  18,  which  protects  the  occupier 
from  losing  his  franchise  by  reason  of  any 
misnomer  or  iifaccurate  description  in  the 
rate  if  he  has  bona  fide  paid  all  rates  he 
has  been  called  upon  to  pay  in  respect 
of  the  qualifying  premises.  Here  the 
claimants  were  rated,  and  were  called 
upon  to  pay,  and  did  in  fact  pay  the  rates. 
Inserting  in  the  rate-book  the  name  of 
the  firm  is  a  convenient  mode  of  rating 
each  member ;  and  section  27  of  the 
Representation  of  the  People  Act,  1867, 
recognises  the  case  of 'Tpartners,  though 
not  more  than  two,  who  may  be  entitled  to 
the  county  franchise  in  respect  of  a  joint 
occupation  of  the  partnership  promises. 
The  Revising  Barrister  finds  as  a  fact 
that  after  the  sons  had  become  partners 
the  business  was  carried  on  under  the 
name  of  "  N.  Amison  A  Sons,"  and  the 
overseers  evidently  intended  to  rate  the* 
firm,  including  thereby  all  its  members. 
In  Mo88   V.    The  Overseers   of  St,  Marijy 


Lichfield  {1)  the  overseers  had  inserted 
in  the  rate  the  name  of  one  only  of  two 
joint  occupiers,  and  it  was  held  that  the 
case  of  such  omitted  party  was  not  within 
the  75th  section  of  6  A  7  Vict.  c.  18,  as 
that  applied  only  to  the  case  of  a  mis- 
description of  the  person  charged  by  the 
overseers ;  but  Erie,  C.  J.,  said — "  If  a  part- 
nership firm  is  charged  in  the  rate,  each 
partner  is  intended  to  be  charged."  At 
most  the  description  in  the  rate-book 
is  only  an  insufficient  description  of  the 
members  of  the  firm,  and  is,  therefore, 
cured  by  the  75th  section  of  6  &  7  Vict, 
c.  18. 
No  one  appeared  for  the  respondents. 

BoviLL,  C.J. — It  appears  from  the  case 
that  George  Amison  occupied  the  pre- 
mises in  question  with  his  brother  Thomas 
Amison,  and  the  two  brothers  carried  on 
there  the  partnership  business,  using  the 
old  name  of  the  firm,  "  N.  Amison  A 
Sons."  There  was  no  one  else  using 
that  name  and  occupying  the  premises 
under  that  name  but  these  two  brothers. 
Then  comes  the  question  whether  the 
overseers  intended  to  rate  the  persons 
who  occupied  the  premises  under  the  old 
name  of  the  firm.  Now  I  am  unable,  to 
distinguish  this  case  from  that  of  any 
other  in  which  a  firm  is  rated;  for  in- 
stance, if  a  rate  were  imposed  on  the 
premises  occupied  by  Messrs.  Child  &  Co., 
the  bankers,  and  the  name  of  snch  firm 
were  inserted  in  the  rate-book,  I  should 
have  no  doubt  but  that  the  overseers 
intended  thereby  to  rate  the  persons 
composing  that  firm.  Then  who  are 
here  described  by  "  N.  Amison  &  Sons  ?" 
surely  the  persons  who  carry  on  the  busi- 
ness under  that  name ;  and  they  are  the 
persons  who  are  rated.  In  Moss  v.  The 
Overseers  of  St,  Mary,  Lichfield  (1), 
though  not  a  decision  upon  this  point, 
Erie,  C.  J.,  said — "  If  a  partnership  firm 
is  charged  in  the  rate,  each  partner 
is  intended  to  be  charged.*'  In  the  pre- 
sent case  the  intention  of  the  overseers 
was  to  charge  with  the  rate  the  persons 
who  carried  on  the  business  on  these 
premises  under  the  firm  of  N.  Amison 
h  Sons.  Those  persons  were  the  two  sons, 

(1)  14  Law  J.  Rep.  (N.e.)  C.P.  66. 
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^  claimants  in  this  case.  The  objection 
to  the  description  is  only  that  of  a  mis- 
fiomer,  and  clearly  comes  within  the  75th 
section,  of  6  &  7  Vict.  c.  18 ;  therefore 
^  decision  of  the  Revising  Barrister 
most  l>e  reversed. 

^K^TiNO,  J. — I  am  of  the  same  opinion, 
i  l^y^o  had  some  donbt  as  to  whether  it 
^as  intended  to  rate  the  sons,  bnt  on  the 
whole     I  think  it  was  and  that  the  case 
«»>aoa    within  G  &  7  Vict,  c.  18.  s.  75. 
^^^  ^C^ther  of  the  sons  had  been  originally 
'*^^<i^    and  then  on  the  occasion  of  his 
^^^^^g"  his  two  sons  into  partnership  he 
.  ^^^     to  the  overseers  and  desired  them 
o   ^^t;er  the  rating  to   "  N.  Amison   A 
^j^^^-'*    Accordingly  that  was  done.    The 
^^^^^ers  say  that  no  names  of  the  sons 
gft^^     mentioned.      Bnt  it  appears  that 
ib^  ^    ^ates  had  been  made  on  the  firm 
tti^w^'^erseers  caUed  on  the  two  sons  for 
^^^*^    imd  these  two  partners  paid   the 
^^^^,    I  think  that  nnder  these  circa  m- 
^^^QJices  there  is  sntficient  gronnd  for  say- 
ing that  the  overseers  intended,  nnder  the 
i^anie  of  **  N.  Amison  &  Sons,"  to  rate 
^e  partners  comprising  that  firm.     Un- 
doubtedly  it   was  not  an  accnrate  de- 
Bcription  of  these  persons  in  the  rate-book, 
bnt  it  is  not  necessary  to  say  how  far  a 
^ate  80  made  could  have  been  enforced, 
^?»nse  the  seventy-fifth  section  of  6  &  7 
y2^'  ^:  1^  ^*8  intended  to  cure  a  case 
*'«  this,  in  which  the  partners  have  been 
^^yJcfe  rated,  but  under  an  inaccarate  de- 
*^pfcion.     I  do  not  think  the  case  is  by 
^J^  oieans  free  from  doubt,  but  on  the 
.    ;  ®  1  think  the  conclusion  I  have  come 
^  the  one  I  ought  to  arrive  at. 

^^^^in»,  J.— The  voter   claimed    to  be 

X  , .    ^<i  imder  section  6  of  the  Represen- 

^.tioxx    of  the  People  Act,  1867  (30  &  31 

^J"  ^»  102)  and  it  was  therefore  neces- 

b^   ^^^  ^®  should  shew  that  he   had 

.     ^  ^^ly  rated  in  respect  of  the  qualify- 

^^,  l**^mises.     On  turning  to  the  rate- 

^^*^  ^5^ere  is  a  description  of  the  persons 

ratecl  ij^  respect  of  such  premises  and  the 

queatioxx  is  whether  that  is  sufficient  to 

M|'^  that   this  voter  was  rated.     It  is 

c^^f^^y  not  an  accurate  description  of 

^^^^  out  it  is  said  the  want  of  such  accu- 

ti^y  Toaay  be  cured  by  section  75  of  6  &  7 


Vict.  c.  18.  That  section  is  made  appli- 
cable to  the  Occupation  County  Franchise 
by  31  &  32  Vict.  c.  58.  s.  30,  and  the 
question  is  whether  the  present  case  comes 
within  that  seventy-fifth  section.  The 
section  itself  is  singalarly  drawn  because 
it  says  that  where  the  person  occupying 
the  premises  and  being  the  person  hable 
to  be  rated  for  such  premises  shall  have 
been  bona  fide  caUed  upon  to  pay  certain 
rates  and  shall  have  paid  all  rates  which 
he  shall  have  been  so  called  upon  to  pay, 
such  person  shall  be  considered  as  having 
been  rated  and  paid  such  rates,  which 
would  seem  applicable  although  he  had 
never  been  rated  at  all,  but  then  comes 
the  proviso,  ^*  any  misnomer  or  inaccurate 
or  insufficient  description  in  any  rate  of 
the  person  so  occnpjing  or  of  the  premises 
occupied  notwithstanding.''  That  seems 
to  assume  that  there  is  some  description 
of  the  person  on  the  rate,  but  an  inaccu- 
rate or  insufficient  one,  and  it  consequently 
assumes  that  the  person  has  been  rated 
or  intended  to  be  rated.  Therefore,  it  ^is 
necessary  to  shew  that  the  claimant  has 
not  only  paid  the  rates,  but  that  he  has 
been  rated  and  that  there  has  been  an  at- 
tempt to  describe  him  on  the  rate.  Now 
it  appears  from  the  case  that  the  fiither, 
Nathan  Amison,  was  on  the  rate  and 
was  solely  rated  in  respect  of  these  pre- 
mises. He  took  his  sons  George  and 
Thomas  into  partnership  and  then  went 
to  the  overseers  and  requested  them  to 
change  the  name  on  the  rate  to  *'  N.  Ar- 
nison  &  Sons."  There  can  be  no  mean- 
ing in  what  he  so  did,  unless  he  intended 
that  his  sons  should  be  rated.  The 
next  part  of  the  case  tends  to  shew 
that  he  made  that  intention  of  his 
known  to  the  overseers.  It  is  true  that 
it  is  stated  in  the  case  that  he  gave  no 
names,  but  there  is  no  statement  as  to 
what  further  information  he  gave,  And 
.  there  is  the  fact  that  the  overseers  after- 
wards called  on  the  sons  for  the  rates, 
and  that  the  sons  paid  them,  and  that 
seems  to  my  mind  strong  evidence  that 
the  overseers  when  they  put  the  name  of 
the  firm  in  the  rate  book  intended  to  rate 
not  only  the  father  but  any  sons  of  his 
who  might  be  members  of  the  firm  though 
their  names  were  not  given.  That  is  suf- 
ficient to  shew  that  the  claimant  was 
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rated.  Then  the  question  is  whether 
he  was  sufficientlj  described  on  the  rate. 
There  was  a  description  of  him,  though 
not  an  accurate  one,  if,  in  the  description 
of  the  firm,  as  I  think  was  the  case, 
the  members  of  the  firm  were  thereby  in- 
tended to  be  described.  Then  the  inac- 
curacy of  the  description  is  cured  by 
section  75.  I  think  that  the  point  on 
which  the  revising  barrister  acted  was 
not  so  much  that  the  claimant  was  not 
intended  to  be  rated,  as  that  he  was  not 
named  in  the  rate.  But  I  think  that  he 
was  intended  to  be  described  in  the  name 
of  the  firm,  and  that  therefore  the  revis- 
ing barrister  was  wrong  in  considering 
that  this  was  an  inaccuracy  which  could 
not  be  cured,  and  his  decision  ought  to  be 
reversed. 

Geovb,  J. — I  am  of  the  same  opinion. 
I  have  had  some  doubts  on  the  point,  and 
should  have  wished  the  matter  had  been 
argued  by  counsel  for  the  respondent. 
The  doubts  I  have  had  have  been  whether 
there  was  a  misnomer,  or  inaccurate  or 
insufficient  description  in  the  rate  to  which 
the  75th  section  could  apply,  supposing 
there  was  no  description  at  all  of  the 
claimant.  I  think,  however,  that  the  de- 
scription, "  N.  Amison  &  Sons,"  was  some 
descriptionofthesonsofN.Arnison.  Then 
when  once  there  is  a  description  the  75th 
section  applies  and  prevents  the  person 
from  losing  his  right  of  voting  by  reason  of 
any  inaccurate  description.  I  forbear  ex- 
pressing any  opinion  whether,  in  the  case  of 
persons  trading  under  the  name  of  a  firm, 
the  putting  that  name  on  the  rate  would 
be  a  sufficient  rating  of  all  those  persons. 
Here  I  think  there  was  a  description, 
thoDgh  not  an  accurate  one,  and  that  the 
same  was  cured  by  the  75th  section. 

Decision  reversed. 


Attorneys    Johnston  &  Co.,  agents  for  Harrison 
&  Little,  Penrtth,  for  appellant. 


1872.    ^ 
Nov.  15.  ^ 


(Appeal  from  Revising  Barrister's  Court.) 

"  EARL  BEIUCHAMP  {appellant)  V, 
THE  OVERSEERS  OF  THE  PARISH 

OF   MADRESFIELD     (respond^ 
ents). 
MARQUIS    OF    SALISBURY  (appeU 
lant)    V.    THE    OVERSEERS    OF 
THE    PARISH  OF  SOUTH  MIMHS 

{respondents). 
THE  SAME  V.  BONTEMS  {responds 

eni). 
THE  SAME  V.  BULWER  {respond-- 

ent). 

Parliament — County  Vote — QuaVficaHon 
— Incapacity — Peer  of  Parliament. 

A  peer  of  Parliament  is  incapacitated  by 
law  from  voting  at  elections  for  members  of 
the  House  of  Commons,  and  is  therefore  not 
entitled  to  have  his  name  on  the  register  of 
voters. 

These  were  separate  appeals  from  the 
several  revising  barristers  appointed  to 
revise  the  list  of  voters  for  the  counties 
of  Worcester,  Middlesex,'  Hertford  and 
Essex,  and  the  same  question  was  raised 
in  each,  namely,  whether  a  peer  of  the 
realm  and  a  lord  of  Parliament  was,  as 
such,  legally  incapacitated  from  being 
registered  as  a  voter  for  knights  of  the 
shire  to  represent  the  commoners  in  the 
Commons  House  of  Parliament. 

In  each  case,  the  revising  barrister  de- 
cided that  the  appellant,  tNsing  a  peer  of 
Parliament,  was  therefore  not  entitled  to 
have  his  name  on  the  register  of  voters 
for  the  county,  and  rejected  the  claim  of 
the  appellant  to  be  on  such  register. 

WUls  {A.  L.  SmUh  with  him),  for  Earl 
Beauchamp,  the  appellant  in  the  first  of 
these  cases. 

Manisty,  for  tlie  Marquis  of  Salisbary, 
the  appellant  in  the  other  three  cases. 

With  the  exception  of  some  prece- 
dents in  early  times  anterior  to  the 
reign  of  Henry  the  Fifth,  in  which  peers 
were  parties  to  indentures  of  returns  for 
knights  of  the  shire  to  Parliament,  as 
appears  from  Prynne^s  Brevia  Parliament 
iaria  and  Heywood  on  County  Elections^ 
p.  316  (but  which  precedents  were  relied 
on  in  support  of  the  right  of  females  to 


Digitized  by 


Google 


Tot  42.] 


MICHAELMAS  TERM,  1872. 


33 


^^e  franchise  in   Charlton  v.  Lings  (1), 

^d  were  treated  by  the  Court  as  excep- 

^onal),  it  must  be  admitted  that  the  au- 

^orities  are  all  against  the  claim  made 

fy  the  appellants  in   these  cases.     The 

^^tute,  8  Hen.  6.  c.  7,   would  seem  to 

^pport  the  idea  that  peers  might  have 

^n  ooncemed  in  the  elections  of  knights 

^^the  shire  to  Parliament,  for  the  electors 

*^  tHere  spoken  of  in  the  most  general 

and  l^rge  terms  as  people  dwelling  within 

iDQ  county,  and  there  is  nothing  in  the 

^f^s  there  used  to  shew  that  peers  were 

^^|i<icd.     But  the  text  books  are  cer- 

!^*y  the  other  way.     In  1  Black,  Oomm. 

^^  rr\^^^^  describing  the  Lords  it  is  said, 

^^o   Commons  consist  of  all  such  men  of 

^^^^^7  ^  ^o  kingdom  as  have  not 

jj*^  in  the  House  of  Lords,  every  one  of 

^w  ^*^    has  a  voice  in  Parliament  either 


?^^^ally  or    by    his    representatives.' 
<«  X^  "^  Irw^Vti/^,  p.  2,  Lord  Coke  says — 
^^^  whosoever  is  not  a  lord-  of  Parlia- 
t^^a\i  and  of  the  Lords'  House  is  of  the 
"^oose  of  the  Commons  either  in  person  or 
by  representation,   partly  coagmentative 
and  purtly  representative."     And  again  in 
2  InsHtnies^  29,    Lord   Coke  states  the 
fbUowing :  "  The  general  division  of  per- 
sons by  the  law  of  England  is  either  one 
that  is  noble  and  in  respect  of  his  nobility 
of  the  Lords  House  of  Parliament,  or  one 
of  the  commons  of  the  realm,  and  in  re- 
spect thereof  of  tfie  House  of  Commons  in 
Parliament,  and  as  there  be  divers  degrees 
of  nobility,   as  dukes,   marqftises,   earls, 
viscounts  and  barons,  and  yet  all  of  them 
are  comprehended  within  this  word  pares^ 
so  of  the  commons  of  the  realm  there  be 
knights,    esquires,    gentlemen,    citizens, 
yeomen  and  burgesses  of  several  degrees, 
and  yet  all  of  them  of  the  commons  of 
the  realm." 

The  capacity  of  peers  to  vote  for  mem- 
bers of  the  House  of  Commons  is  a  matter 
f^lating  to  the  law  of  Parliament,  and 
with  reference  to  such  law  it  is  stated  in 
1  Blach  Gamnu  163,  "  that  the  whole  of 
the  law  and  custom  of  Parliament  has  its 
original  from  this  one  maxim,  *  that 
whatever  matter  arises  concerning  either 
HoQse  of  Parliament,  ou^ht  to  he  exam- 
ined,   discussed    and    adjudged  in    that 

(1)  88  Law  J.  Rep.  (n.s.)  C.P.  26;   s.  c.Law 
Kep.  4  C.P.  374. 

J^Kw  Sehd«8,  42.— C.P. 


house  to  which  it  relates  and  not  else« 
where.'  Hence,  for  instance,  the  lords  will 
not  suffer  the  commons  to  interfere  in 
settling  the  election  of  a  peer  of  Scotland ; 
the  commons  will  not  allow  the  lords  to 
judge  of  the  election  of  a  burgess,  nor 
will  either  house  permit  the  subordinate 
courts  of  law  to  examine  the  merits  of 
either  case."  To  the  same  effect  is  4  Jn- 
stituteSf  p.  15.  No  doubt  the  House  of 
Commons  cannot  alter  the  qualification  of 
a  voter  as  required  by  law,  or  by  any 
resolution  declare  that  persons  possessing 
such  qualification  shall  no  longer  be  en- 
titled to  vote,  but  when  the  House  sat  on 
election  petitions  it  sat  judicially,  and  its 
resolutions  on  these  occasions  may  be 
viewed  as  declarations  of  what  was  the  law 
relating  to  the  question  then  raised  before 
it.  Li  that  sense  may  be  treated  the  re- 
solution of  the  House  of  Commons  in 
1669,  when  the  House  was  trying  the 
validity  of  the  Maiden  election,  and  it  had 
been  proved  before  it  that  the  Earl  of 
Manchester  had  voted  for  the  sitting 
member.  The  House  rejected  such  vote 
and  passed  the  resolution  that  no  peer 
hath  a  right  to  vote  at  elections.  This 
resolution  has  been  repeated  at  the  com- 
mencement of  every  session,  together  with 
a  further  resolution  that  if  a  peer  or  lord 
lieutenant  of  a  county  concerns  himself  in 
elections  it  is  an  infringement  of  the 
liberties  of  the  commons.  Lord  Chief 
Baron  Comyns  in  Com,  Dig,  Parliament, 
D.  10,  recognises  these  resolutions  as  law, 
and  they  are  also  given  in  Elliot  on  Be- 
gistrations,  p.  261,  where  the  Maiden  case 
and  the  other  cases  in  which  peers  have 
voted  and  their  votes  have  been  struck 
out  are  referred  to,  as  shewing  that  a  peer 
has  no  right  to  vote  at  elections. 

Serjeant  Heywood,  in  his  work  on 
County  Elecfions,  p.  316,  admits  that  for 
centuries  peers  have  not  been  allowed  to 
vote  for  members  of  the  House  of  Com- 
mons, though  he  considers  that  the  re- 
turns preserved  by  Prynne  indicate  that 
in  the  earlier  periods  of  our  history  they 
had' exercised  that  privilege,  and  that  it 
is  not  clear  when  they  were  first  excluded 
from  voting. 

In  the  debate  on  the  Tynemouth  elec- 
tion, in  the  House  of  Lords,  June  7, 1853, 
Lord  Brougham  having  referred  to  this 
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qnestion  as  a  yexed  one,  whether  peers 
might  interfere  at  all  at  elections,  and 
having  disputed  the  validity  of  the  reso« 
lution  of  the  House  of  Commons,  Lord 
Campbell  said  as  a  question  had  been 
raised  which  "  he  had  frequently  and  de- 
liberately considered  he  tliought  himself 
bound  to  express  his  opinion  upon  it. 
The  question  was,  whether  a  peer  had  any 
right  to  vote  for  a  representative  in  the 
Commons  House  of  Parliament?  He 
was  clearly  of  opinion  that  a  peer  had  no 
such  right  or  power.  He  placed  no  im- 
portance at  all  upon  the  resolution  of  the 
House  of  Commons.  That  House  could 
not  make  laws.  It  might  declare  what 
the  law  was,  but  it  could  not,  by  any 
resolution  it  might  pass,  alter  the  consti- 
tution of  the  country ;  and  the  case  of 
lords  lieutenant  shewed  that  the  reso- 
lution against  the  peers  by  itself  had  no 
weight.  But  irrespective  of  that  resolu- 
tion— by  immemorial  usage,  by  authority 
and  by  reason — he  was  clearly  of  opinion 
that  not  one  of  their  Lordships  who  sat 
there  by  hereditary  right,  or  by  grant  of 
the  Crown,  had  any  right  to  interfere  in 
any  election  of  a  representative  of  the 
people,"  and  Lord  Brougham  thereupon 
added  that  he  ''hoped  Lord  Campbell 
would  not  believe  that  )fe  entertained  the 
notion  that  a  peer  had  a  right  to  vote  in 
the  election  of  a  member  of  the  House  of 
Commons.  He  never  dreamt  of  such  a 
thing.  All  he  wished  to  protest  against 
was  the  presumed  validity  of  the  resolu- 
tion of  the  House  of  Commons  as  such 
that  it  was  a  breach  of  privilege  for  a  peer 
to  interfere  in  an  election." 

It  appears  also  in  a  note  to  Sir  E,  May* 8 
Farliamentarij  Practicey  6th  ed.  p.  604, 
that  upon  another  occasion,  in  July,  1858, 
"  Lord  Campbell  said,  *  a  peer  has  no 
right  to  vote  by  the  common  law  of  Eng- 
land for  the  election  of  the  House  of 
Commons,  the  resolution  of  the  House 
only  declares  the  common  law,'  and  again, 
'  since  the  Reform  Bill  peers  have  fre- 
quently sought  to  register  their  votes  for 
the  election  of  members  of  the  House  of 
Commons,  but  the  revising  barristers  had 
invariably  and  most  properly  refused  to 
allow  them,*  **  for  this  is  cited  151  Hans. 
Deb.  3  session,  926,  927.  It  is  clear  that 
the  House  of  Commons  and  its  committees 


have  always  acted  on  this  as  the  law,  and 
though  by  the  Parliamentary  Elections 
Act,  1868  (31  &  32  Vict.  c.  125),  their 
jurisdiction  has  been  transferred  to  the 
Election  Judges  and  the  Court  of  Com- 
mon Pleas,  still  by  section  26  of  that  Act, 
''  the  principles,  practice  and  rules  on 
which  conamittees  of  the  House  of  Com- 
mons have  heretofore  acted  in  deal- 
ing with  election  petitions  "  are  to  be  ob- 
served by  the  Court  or  Judge  in  the  case 
of  election  petitions  under  that  Act. 
Therefore  if  a  peer  had  voted,  the  Election 
Judge  and  this  Court  would  be  bound  to 
disallow  the  vote,  and  after  this  it  be- 
comes impossible  to  contend  suooessfully 
that  a  peer  has  a  right  to  vote. 

Henry  James  and  O,  Browne  appeared 
for  the  diflferent  respondents,  but  were  not 
called  upon  by  the  Court. — They  how- 
ever referred  to  Rogers  on  Elections,  p. 
177, 10th  ed.,  and  the  statute  1  Hen.  5. 
c.  1. 

BoviLL,  C.J. — From  the  course  which 
has  been  taken  and  properly  taken  by 
the  learned  counsel  on  the  arguments  of 
these  cases  the  Court  cannot  pronounce 
any  other  judgment  than  that  of  affirming 
the  decisions  of  the  revising  barristers. 
The  right  of  peers  to  vote  at  elections  is 
in  my  opinion  prechided  by  the  authority 
of  Parliament.  There  is  the  express 
opinion  of  the  House  of  Commons,  pro- 
nounced judicially  as  to  the  validity  of  a 
vote  given  by  the  Earl  of  Manchester  at 
the  Maiden  election  in  1669,  when  that 
House  passed  a  resolution  in  these  terms 
— "  that  no  peer  of  this  kingdom  hath  any 
right  to  his  vote  at  the  election  of  any 
member  to  serve  in  Parliament.*'  It  was 
a  resolution  not  merely  expressing  the 
will  of  the  House,  but  deciding  upon  the 
right  of  peers  to  vote.  This  resolution 
has  been  repeated  every  session  to  the 
present  day,  and  in  addition  to  this  another 
resolution  was  passed  in  1802,  and  has  been 
since  continued,  "  that  it  is  a  high  in- 
fringement of  the  liberties  and  privileges 
of  the  commons  of  the  United  Kingdom 
for  any  lord  of  Parliament,  or  other  peer 
or  prelate,  not  being  a  peer  of  Ireland  at 
the  time  elected,  and  not  having  declined 
to  serve  for  any  county,  city,  or  borough 
of  Great  Britain,  to  concern  himself  in 
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the  election  of  can<Hdate8  to  serve  for^t^e 
GommonB  in  Parliament,  except  only  any 
peer  of  Ireland  at  sacli  election  in  Great 
Britain  respectivelj  where  sach  peer  shall 
offer  as  a  candidate,  or  by  himself  or  any 
others  be  proposed  to  be  elected,  or  for 
any  lord  lientenant  or  governor  of  any 
county  to  avail  himself  of  any  authority 
derived  from  his  commission  to  influence 
the  election|Of  any  members  to  serve  for 
the  Commons  in  Parliament." 

It  is  not  now  necessary  to  enter  into  the 
reasons  why  peers  are  excluded  from  being 
voters,  and  it  is  sufficient  to  say  that  such 
is  the  law.     The  resolution  of  the  House 
of  Commons  on  the  occasion  of  the  Mai- 
den election  was  not  a  resolution  as  to 
who  ought  to  vote,  but  was  declaratory 
of  the  law  as  to  the  right  to  vote,  and 
was  passed  by  the  House  sitting  judi- 
cially as  a  Court  empowered  to  try  elec- 
tion petitions.    Committees  of  the  House, 
appointed  to  enquire  into  the  validity  of 
elections,  have  fr*om  time  to  time  acted  on 
the  law  as  declared  by  such  resolution, 
and  the  xmiform  course  up  to  the  present 
time  has  been   to   exclude    peers  fr>om 
voting  at  the  election  of  members  of  the 
House  of  Commons.     Has  that  been  sub- 
mitted to  by  the  House  of  Lords  ?     It  has, 
and  for  upwards  of  170  years  no  instance 
can  be  found  of  any  peer  being  allowed 
to  vote,   whilst  every  text-book  on  the 
subject  lays  down  the  proposition  that 
no  peer  of  Parliament  is  entitled  to  vote. 
There  is  the  authority  of  Lord  Coke,  of 
Chief    Baron    Comyns,   of   Mr.   Justice 
Blackstone,  and  of  Lords  Campbell  and 
Brouffham  to  the  same  effect ;  and  there- 
fore, in   whatever  way   the  question   is 
looked  at,  it  would  seem  to  be  conclu- 
sively settled  against  the  existence  of  any 
such  right ;  and  that  view  of  the  law  has 
been  uniformly  acted  on  for  upwards  of  a 
century  and  a  half.   Independently  of  the 
Parliamentary  Elections  Act,  1868, 1  have 
no  hesitation  in  declaring  my  opinion  that 
a  peer  has  no  right  to  vote  at  the  elec- 
tion of  members  of  the  House  of  Com- 
mons.    Formerly,   if  a  peer  had  voted, 
and  the  matter  had  gone,   as  the  prac- 
tice was  originally,  before  the  House  of 
Commons,  or,  as  the  practice  was  after- 
wards, altered  before  a  committee  of  that 
House,  the  vote  would  certainly  have  been 


struck  off.  What,  in  such  a  case,  could 
an  Election  Judge  now  do  ?  He  would 
have  no  power  to  act  otherwise  than  in 
accordance  with  what  had  been  the  prac- 
tice of  committees  of  the  House  of  Com- 
mons, and  must  strike  off  the  vote.  Ab- 
staining, as  I  desire  to  do,  from  saying 
what  is  the  proper  construction  of  the 
26th  section  of  the  Parliamentaiy  Elec- 
tions Act.  My  opinion  is,  that  peers  have 
not  the  right  which  they  have  claimed  in 
these  cases,  and  that  these  appeals  must 
be  dismissed. 

Keatino,  J. — I  am  of  the  same  opinion. 
There  can  be  no  doubt  that  the  authori- 
ties are  all  one  way.     We  have,  in  the 
first  place,  the  authority  of  the  House  of 
Commons  declaring  the  law  on  this  par- 
ticular point.     I  do  not  suggest  that  the 
House  of  Commons  alone  has  any  right 
to  make  the  law,  but  looking  at  the  re- 
solution it  passed  on  the  occasion  of  the 
Maiden  election  as  a  declaration  of  what 
the  law  was,  it  is,  I  think^^  entitled  to 
every  respect.     There  is,  moreover,  au- 
thority corroborating  it,  because  before 
it  there  was  the  statute  1  Hen.  5.  c.  1, 
by  which  it  is  enacted  that  the  knights 
of  the  shire  are  not  to  be  chosen  unless 
they  be  resident  within  the  shire ;  **  and 
that  the  knights  and  esquires  amd  others 
which  shall  he  choosers  of  those  knights 
of  the  shire  be  also  resident,"  &c.     That 
seems  to  shew  that  the  electors,  who  were 
to  be  knights  and  esquires  and  others, 
were  not  to  be  of  a  higher  rank  than 
knights,  and  appears  to  be  an  authority 
for  supposing  that  at  that  time  Peers 
were   excluded  from  voting  for  knights 
of  the  shire.     There  is  also  the  authority 
of  Lord  Coke  justifying  the  resolution  of 
the  House  as  a  correct  declaration   of 
what  was  the  law.      Furthermore,   the 
resolution  itself  has  been  imported  into 
his  digest  by  Chief  Baron  Comyns,  and  it 
has  therefore  received  the  stamp  of  his 
high  authority.     There  is  also 'the  autho- 
rity of  Lords  Campbell  and  Brougham, 
confirmed  by  the  strongest  of  all  authori- 
ties, uninterrupted  usage  for  a  very  long 
period,   against  the  right  of  a  peer  to 
vote  at  parliamentary  elections.     Counsel 
have  not  been  able  to  discover  a  single 
authority  in  fiivour  of  such  right,  except 
what   is   stated   in  Heywood   on  County 
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Elections  as  to  the  right  having  once  ex- 
isted, but  which,  when  traced  to  its  soarce, 
viz.,  Frynne^s  Eeiui'ns,  is  of  no  weight. 
Indeed,-  the  authorities  seem  all  one  way. 
Reference  has  been  made  to  the  26th  sec- 
tion of  the  Parliamentary  Elections  Act, 
1868,  but  I  do  not  put  my  judgment  on 
that,  for  notwithstanding  the  large  word, 
"principles,**  in  that  section,  I  think  it 
doubtful  whether  it  was  intended  to  fetter 
the  Court  or  Judge  beyond  what  was  a 
matter  of  procedure  before  the  com- 
mittees of  the  House ;  and  I  state  this 
because  in  the  case  of  The  Nonvich  Elec- 
tion Petition — Stevens  v.  TiUett  (2)  this 
Court  did  not  (as  I  understand  that  case), 
give  any  judgment  on  the  effect  of  that 
26th  section  as  at  first  I  supposed  it  had. 
For  the  reasons  I  have  mentioned,  I  agree 
with  my  Lord  that  the  revising  barristers 
were  right  in  their  decisions  in  these  cases, 
and  I  only  wish  to  add  that  I  entirely  ap- 
prove of  the  course  pursued  by  the  learned 
counsel  for  the  appellants  in  candidly 
admitting  that  the  authorities  were  against 
them,  and  in  bringing  all  the  authorities 
they  could  find  before  the  Court ;  for  I  am 
not  aware  that  counsel  can  have  a  higher 
or  more  important  duty  than  that  of  pro- 
perly assisting  the  Court  in  coming  to  a 
right  determination. 

Brett,  J. — I  cannot  but  think  the  Court 
has  been  put  in  a  very  difficult  position 
by  the  course  which  the  counsel  for  the 
appellants  have  taken  in  these  cases,  and 
I  am  sorry  to  have  to  express  any  judg- 
ment upon  these  cases,  because  the  coun- 
sel have  stated  everything  against  the 
proposition  which  th^  had  to  make  out, 
and  have  in  fact  admitted  that  they  had 
no  case.  I  agree  with  my  brother  Keat- 
ing that  it  is  the  duty  of  counsel  to  assist 
the  Court,  but  I  think  when  they  feel 
they  have  no  case,  their  better  course 
is  to  withdraw  it  altogether,  without 
making  any  statement  whatever ;  and  I 
think,  moreover,  they  are  sufficiently  mas- 
ters of  the  case  to  entitle  them  to  do  this, 
unless  they  be  expressly  forbidden  by  their 
clients.  Now  it  is  said  that  peers  have  no 
right  to  vote  at  elections  for  members  of 
the  House  of  Commons ;  and  that  this  is 

(2)  40  Law  J.  Rep.  (n.s.)  C.P.  68;  b.  c.  Law 
Rep.  6  C.P.  147. 


SO,  is  shewn,  firstly,  by  the  common  law, 
that  is  to  say,  by  immemorial  usage ;  and 
secondly,  though  it  be  not  so  shewn  by  the 
common  law,  that  still  the  committeies  of 
the  House  of  Commons  have  so  held  it  as  a 
matter  of  principle,  and  that  by  the  26<h 
section  of  the  Parliamentary  Elections 
Act,  1868,  the  Election  Judges  and  this 
Court  are  therefore  bound  to  uphold 
it.  If  our  decision  depended  on  this 
last  ground,  I  for  one  should  hesitate 
to  be  a  party  to  it,  for  I  doubt  if  the 
26th  section  be  intended  to  refer  to  any- 
thing more  than  matters  of  procedure, 
because  it  coDtemplates  rules  being  made 
pursuant  to  the  25th  section,  and  these 
could  only  be  made  as  to  procedure,  and 
not  for  the  purpose  of  altering  the  fran- 
chise. The  first  ground,  however,  is  the 
one  we  must  consider.  It  is  said  that 
there  is  immemorial  usage  against  the 
right  and  that  this  is  proved  by  a  judi- 
cial decision  of  the  House  of  Commons 
given  on  the  Maiden  election  petition; 
and  assuming  that  before  the  Gren- 
ville  Act  (10  Geo.  3.  c.  16),  the  decisions 
of  the  House  on  election  cases  were  judi- 
cial, I  apprehend  the  decision  in  that  case 
would  be  entitled  to  the  highest  respect, 
although  it  would  not  be  binding  on  this 
Court.  Now  it  may  be  that  the  resolu- 
tion then  come  to  was  intended  as  a  deci- 
sion of  what  the  law  was  at  common  law ; 
and  if  so  it  is  entitled  to  the  respect  I 
have  named.  On  the  other  hand  it 
may  be  that  the  House  intended  to  de- 
cide on  such  resolution  as  a  resolution 
only  of  the  House.  If  the  last  be  the 
case,  I  protest  against  the  idea  of  its 
being  binding  as  such  resolution  on  this 
Court,  or  of  this  Court  adopting  it.  I 
must  own  that  I  think  it  doubtful  that 
the  resolution  was  a  judicial  decision,  or 
was  so  intended  by  the  House,  because  it 
has  been  repeated  every  session,  and  that 
too  after  the  Grenville  Act  and-  after  the 
House  had  given  up  deciding  election 
petitions,  and  that  it  might  have  been 
well  argued  that  it  was  not  a  judicial 
decision.  But  it  has  been  admitted  by 
the  counsel  for  the  appellants  that 
it  was  a  judicial  decision,  and  after  that 
and  the  statement  of  counsel  for  the  ap- 
pellants, that  with  all  their  researches 
they  have  not  found  any  authority  before 
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^ch  resolution  in  support  of  the  right  of 
peers  to  vote  at  elections,  I  think  there  is 
^^g  evidence  in  fitvour  of  immemorial 
visage  against  the  existence  of  such  right. 
IWefore,  irrespectivelj  of  the  resolution, 
I  think  that  Ihe  decision  of  the  House  of 
("bmmons  on  the  Maiden  election  peti- 
tion   was    right,    and    that    it    is    the 
'^^  of  this  country,  and  was  so  before 
^ch  resolution  was  passed,  and  for  that 
^ason  and  for  that  alone,  I  acquiesce  in 
.«•©  judgment  of  this  Court.    I  agree  that 
^  peers  have  no  right  to  vote,  they  have 
^?  ^ght  to  have  their  names  on  the  re- 
^^^^*^  of  voters,  and  that  the  decisions  of 
o*"^^"^^  hamsters  should  be  affirmed. 
y*^^c>VB,  J. — I  concur  in  the  judgment, 
JJj^  X    abstain  from  giving  any  reason, 
W^^^e  I  find  it  difficult  to  pronounce  a 
i  v^^^^  opinion  when  only  one  side  and 
^^^    ^f  the  case  have  been  presented  be- 


ns. 


presented 
Decisions  affirmed. 


Attorneys— Young,  Maples  &  Co.,  agents  for 
Goldingham  &  Parker,  Worcester,  for  appel- 
Jwt  and  respondents ;  Nicholson  &  Herbert, 
lop  Marquis  of  Salisbury. 


(Appeal  from  Revising  Barrister* s  Court.) 
1872.    1    BROWN  (appellant)  v,  tamplin 
Nov.  20,/  (respofident). 

I^arliameni — Consolidated  Appeal — ^o- 
iice  to  respondent. 

-4  consoUdaied  jcase  of  appeal^  naming 

^  returning  officer  of  a  borough  as  resport' 

deiU^was  signed  on  the  Slst  of  October; 

rwtice  of  appeal  was  not  given  to  him  till 

^  Uh  ofNovemher  ;  the  first  day  ai)pointed 

for  hearing  appeals  was  the  VMh  of  No' 

vember: — Held  {the    respondent  not  ap' 

P^oring)^   that  the  appeal  could  not    be 

heard. 

This  was  a  consolidated  case  on  appeal 
stated  by  the  revising  barrister  for  the 
borough  of  Marylebone,  in  which  the 
respondent  did  not  appear. 

The  case  was  on  the  31st  of  October 
signed  by  the  barrister,  who  therein 
named  Tamplin,  the  returning  officer, 
respondent,  as  no  one  was  willing  to  un- 


dertake  that  office.  Notice  of  appeal  was 
not  given  to  Tamplin  till  the  4th  of  Novem- 
ber ;  and  the  first  day  appointed  for  hear- 
ing appeals  was  the  13th  of  November. 

Sir  J,  Karslake  {Tindal  Atkinson  with 
him)  now  moved  that  the  appeal  be  heard, 
relying  on  an  affidavit  which  disclosed 
the  following  facts  :  that  the  respondent 
was  not  appointed  till  the  30th  of  October, 
and  there  was  a  discussion  as  to  whether 
he  could  be  appointed  against  his  will ; 
that  the  barrister  required  to  compare  the 
schedule  with  the  lists ;  that  the  appel- 
lant's attorney  promised  not  to  deposit 
the  case  till  the  4th  of  November,  before 
which  day  the  barrister  was  satisfied  the 
schedule  was  correct,  and  no  one  agreeing 
to  be  respondent,  made  no  alteration  ;  and 
that  such  attorney  did  not  kuow  for  cer- 
tain till  then  whether  some  other  person 
would  not  be  appointed  respondent. 

BoviLL,  C.J. — I  should  be  glad  if  it 
were  open  to  us  to  allow  this  appeal  to 
be  heard,  and  if  the  point  now  arose  for 
the  first  time  1  do  not  say  that  I  should 
not  be  inclined  to  do  so.  But  our  juris- 
diction is  defined  bv  statute,  and  not  only 
are  we  bound  by  tne  statute,  but  also  by 
the  decided  cases,  in  all  of  which  it  has 
been  held  that  we  are  bound  to  strictly 
follow  the  statute,  and  have  no  discretion. 
In  AldwoHh  v.  Dore  (1),  Wilde,  C.J., 
says,  *'  I  have  a  strong  opinion  upon  the 
necessity  of  adhering  strictly  to  the  pro- 
visions of  this  Act  of  Parliament,  and  we 
ought  not  to  hold  that  the  power  in  the 
64th  section  applies,  except  upon  sub- 
stantial grounds.*'  And  again  in  Palmer 
V.  Allen  (2),  he  says,  "The  jurisdiction 
created  by  this  Act  of  Parliament  has 
been  long  enough  in  existence  to  enable 
all  parties  interested  to  become  acquainted 
with  the  practice.  Ignorance  is  no  ex- 
cuse. This  case  might  have  been  arrived 
at  on  the  first  day  appointed  for  the 
hearing  of  these  appeals  .  .  .''  The 
question  we  have  now  to  deal  with 
arises  on  the  proviso  to  section  64  of 
6  Vict.  c.  18,  interpreted  according  to 
the    decisions.       Now    term    beginning 

(1)  6  Com.  B.  Rep.  89 ;  s.  c.  2  Lutw.  67. 

(2)  6  Com.  B.  Rep.  61 ;  s.  c.  18  Lnw  J.  Rep. 
(N.S.)  C.P.  265. 
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on  the  2nd  of  November,  the  13th  of 
Noveml^er  was  appointed  for  hearing 
appeals.  Was  there  then  reasonable 
time  to  give  notice  to  the  respondent? 
If  there  had  been  a  willing  respondent, 
no  difficultj  would  have  arisen,  but 
here  no  one  was  willing.  The  decision^ 
however,  was  well  known  before  the  case 
was  settled.  During  the  time  of  settling 
it  there  was  time  to  determine  who 
should  be  respondent,  no  one  was  wil- 
ling, and  therefore  the  revising  barrister 
was  bound  to  name  one,  and  the  statute 
saying  that  certain  public  officers  shall 
be  appointed,  here  Tamplin,  the  returning 
officer,  on  the  31st  of  October,  was 
distinctly  nominated  respondent,  and  the 
consolidated  appeal  signed.  The  appel- 
lant then  had  to  act  on  it,  and,  amongst 
other  things,  to  give  notice  ;  there  was  a 
respondent,  no  amplication  to  appoint 
another,  no  difficulty  in  complying  witl^ 
the  requirements  of  the  statute  and  de- 
cided cases ;  the  next  day  notice  might 
have  been  given,  but  the  appellant  fails  to 
do  so,  and  there  is  no  ground  for  saying 
there  was  no  reasonable  time,  for  it  is  not 


because  the  matter  was  overlooked  that 
we  are  to  give  a  different  decision  as  to 
what  is  reasonable  time.  If  we  had  any 
discretion  I  should  be  glad,  but  after  the 
decisions  our  hands  are  tied. 

Keating,  J. — I  am  of  the  same  opinion, 
though  I  come  to  that  conclusion  reluc- 
tantly. Whether  there  was  reasonable 
time  is  the  only  question,  and  there  was. 

Brett,  J. — The  13th  of  November  was 
appointed  for  hearing  appeals,  the  ten 
days'  notice  was  not  given,  and  therefore  - 
the  case  is  within  the  prohibitive  words 
of  the  section,  and  so  the  question 
arises  as  to  the  proviso.  I  am  of 
opinion  that  it  does  not  appear  that 
there  was  not  reasonable  time,  as  the  re- 
spondent was  named  on  the  31st  of  Octo- 
ber, and  this  was  known,  and  there  were 
thirteen  days  to  the  13th  of  November. 

Denman,  J. — I  am  of  the  same  opinion. 
We  are  bound  by  the  cases. 

Appeal  dismissed. 

Attorney — ^Augustus  Beddall,  for  the  applicant. 


{Appeal  from  Revising  Barrisier*8  Court.) 

{WEBSTER     (appellant)    v,    the 
OVERSEERS  OF  ASHTON-UNDER- 
LTNE  (respondents), 
0RME*S  CASE. 

Parliament — County  Vote — Rent-charge 
— Actual  Possession — 2  WilL  4.  c.  45.  s,  26. 
^Statute  of  Uses,  27  Hen,  8.  c.  10. 

A  rent-charge  was  granted  to  A.,  B.  and  C. 
to  hold  to  the  said  A.,  B.  and  C,  to  the  use  of 
the  said  A,,  B,  and  C,  their  heirs  and  assigns 
for  ever,  as  tenants  in  common : — Held, 
that  such  grant  took  effect  at  common  law 
and  not  by  the  operation  of  the  Statute  of 
Uses  (27  Hefi,  8.  c,  10),  and  that  therefore 


neither  A,,B.orC.  had  the  actual  possession 
of  siich  rent-charge  as  required  by  the  2 
WUl.  4.  c.  45.  s,  26,  to  entitle  him  to  he 
registered  as  a  voter  in  respect  of  his  inte^ 
rest  in  the  same  untU  he  had  actuaUy  re' 
ceived  such  rent  or  some  part  thereof. 

Consolidated  appeal  from  the  decision 
of  the  Revising  Barrister  appointed  to 
revise  the  list  of  voters  for  the  south- 
eastern division  of  the  county  of  Lancaster. 

The  appellant  duly  objected  to  the 
name  of  Robert  Byron  Orme  being  in- 
serted  on  the  list  of  voters  for  the  said 
division  of  the  said  county. 

The  claim  of  this  Robert  Byron  Orme 
was  as  follows : 


Orme,  Robert  Byron. 


Stamford  Street,  Ash- 
ton-under-L}*ne. 


One-third  share  of  rent- 
charge  issuing  from 
freehold  land  and 
baildings. 


Fleet     Street,    William 
Orme,  owner. 


The  following  fisicts  were  established  by  ,  part  and  the  said  Robert  Byron  Orme, 

the  evidence.     By  an  indenture  made  and  Enoch  Lawton    and    James   Kerfoot   of 

dated  the   30th  of   October,  1871,  and  the  other  part,  the  said  William  Orme 

made  between  William  Orme  of  the  one  being  seised  in  fee  simple  in  possession  of 
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oertaiu  lands,  messuages  and  heredita- 
ments in  Ashton-onder-Lyne  aforesaid, 
granted  nnto  the  said  Bobert  Barron  Orme, 
Enoch  Lawton  and  James  Elerfoot,  on* 
perpetual  yearly  rent-charge  of  91.  to  be 
payable  clear  of  all  dednctions  (except 
property  or  income  tax)  by  equal  half- 
yearly  payments,  on  the  5th  of  April  and 
the  5th  of  October  in  each  year,  and  the 
first  payment  to  be  due  on  the  5th  of 
April  then  next,  and  to  be  issuing  ftx)m 
and  out  of  and  charged  and  chargeable 
upon  the  said  lands,  messuages  and  here- 
ditaments, to  hold  the  said  rent-charge 
onto  the  said  Bobert  Byron  Orme,  Enoch 
Lawton  and  James  Kerfoot,  their  heirs 
and  assigns,  to  the  use  of  the  said  Bobert 
Byron  Orme,  Enoch  Lawton  and  James 
Eerfoot,  their  heirs  and  assigns  for  ever, 
as  tenants  in  common  and  in  equal 
shares. 

There  was  a  covenant  by  the  said  Wil- 
liam Orme  with  the  said  Bobert  Byron 
Orme,  Enoch  Lawton  and  James  Kenbot, 
to  pay  the  said  rent-charge  at  the  times 
and  in  manner  appointed  for  payment 
thereof^  and  a  power  of  distress  over  the 
said  lands,  messuages  and  hereditaments, 
in  case  of  non-payment. 

The  moiety  of  the  said  rept-charge  of 
9L,  due  on  the  5th  of  April,  1872,  was 
paid  by  the  said  William  Orme  to,  and 
equally  divided  between  the  said  Bobert 
Byron  Orme,  Enoch  Lawton  and  James 
Kerfoot. 

It  was  contended  by  the  said  objector, 
that  the  said  Bobert  Byron  Orme  was 
not  in  the  actual  possession  of  the  said 
rent-charge  for  six  calendar  months  pre- 
vious to  the  last  day  of  July,  1872,  as 
required  by  the  2  Will.  4.  c.  45.  s.  26. 

It  was  contended  by  the  party  objected 
to,  upon  the  authority  of  Heelia  v.  Blain 
(1),  that  the  Statute  of  Uses,  27  Hen.  8. 
c.  10,  operated  to  give  to  the  said  party 
objected  to,  and  the  said  Enoch  Lawton 
and  James  Kerfoot,  the  actual  possession 
of  the  said  rent-charge  on  the  execution 
of  the  said  indenture. 

The  Bevising  Barrister  held,  upon  the 
authority  of  that  case,  that  the  claim  was 
good. 

(1)  18  Com.  B.  Bep.  N.S.  90;  s.  c.  34  Law  J. 
Hep.  (K.S.)  C.P.  88. 


HeracheU,  for  the  appellant. — The  cases 
of  Murray  v.  ThornUey  (2),  and  Hoyden 
V.  Ths  Overseers  of  Twerton  (3),'  decide 
that  the  actual  possession  required  by  2 
Will.  4.  c.  45.  s.  26,  is  possession  in  fact 
and  not  merely  possession  in  law,  and  that 
therefore  the  grantee  of  a  rent-charge, 
where  the  conveyance  of  the  rent-charge 
takes  effect  at  common  law,  is  not  entitled 
to  be  registered  in  respect  of  his  interest 
in  such  rent-charge  until  he  has  been  in 
the  actual  receipt  of  it  for  six  months  be- 
fore the  last  day  of  July.  In  Heelis  v. 
Blcdn  (1),  it  was  decided  that  that  is 
different  where  the  rent-charge  is  by  a 
conveyance  under  the  Statute  of  Uses 
(27  Hen.  8.  c.  10.  s.  1),  because  when  the 
use  is  then  executed  the  cesiui  que  use  is 
by  virtue  of  that  statute  in  actual  posses- 
sion. The  question  is,  whether  the  pre- 
sent case  is  not  distinguishable  from  Heelis 
V.  Blain  (1),  because  this  is  not  a  case 
to  which  the  Statute  of  Uses  applies. 
The  statute  applies  only  where  the 
grant  is  to  one  person  to  the  use  of  ano^ 
iJier  person.  Here  the  rent-charge  is 
granted  to  B.  B.  Orme,  E.  Lawton  and 
J.  Kerfoot,  to  the  use  of  the  said  B.  B. 
Orme,  E.  Lawton  and  J.  Kerfoot.  It  is 
the  same  as  a  grant  to  A.  to  the  use  of  A., 
when  the  Statute  of  Uses  would  clearly 
not  operate.  The  conveyance  of  the 
grant  is  therefore  a  conveyance  at  com- 
mon law,  and  the  case  is  within  Murray 
v.  Thcmiley  (2)  and  Hayden  v.  The  Over- 
seers of  Twerton  (3),  by  which  it  must  be 
governed. 

Mellor  (Digby  with  him),  for  the  re- 
spondents. —  The  deed  operated  here 
under  the  Statute  of  Uses,  and  the  case 
of  Heelis  v.  Blain  (1)  applies.  There 
is  a  distinction  between  a  grant  to 
A.  and  his  heirs,  and  to  A.  to  the  use  of 
A.  and  his  heirs.  In  WiUiams  on  Real 
Property^  9th  ed.  p.  154,  it  is  said,- 
^*  suppose  a  feoffinent  to  be  now  made 
simply  to  A.  and  his  heirs,  without  any 
consideration.  We  have  seen  that  before 
the  statute  the  feoffor  would  in  this  case 
have  been  held  in  equity  to  have  the  use 
for  want  of  any  consideration  to  pass  it 

(2)  2  Com.  B.  Rep.  217^  5.  c.  16  Law  J.  Rep. 
(n.8.)  C.P.  166. 

(3)  4  Com.  B.  Rep.  1 ;  s.  c.  16  Law  J.  Rep. 
(n.8.)  C.P.  88. 
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to  the  feoffee,  now  therefore,  the  feoffor 
having  the  use  shall  be  deemed  in  lawful 
seisin  and  possession,  and  consequently  bj 
such  a  feoffment,  although  livery  of  seisin 
be  duly  made  to  A.,  yet  no  permanent 
estate  will  pass  to  him,  for  the  moment 
he  obtains  the  estate  he  holds  it  to  the 
use  of  the  feoffor,  and  the  same  instant 
comes  the  statute  and  gives  to  the  feoffor 
who  has  the  use  the  seisin  and  possession.*' 
So  in  OUbert  on  Uses,  p.  89,  3rd  ed. — 
**  The  mere  alteration  of  the  possession 
does  not  in  equity  give  a  right,  but  it 
shall  be  to  the  use  of  the  donor,  unless 
in  two  cases :  first,  where  the  use  is 
expressed,  and  secondly,  where  there 
is  a  valuable  consideration."  *'  Suppose 
again,'*  says  Mr.  Williams,  in  his  work  on 
I^al  Property,  p.  181,  "a  person  should 
wish  to  convey  a  freehold  estate  to  another 
person,  reserving  to  himself  a  life  interest 
— without  the  aid  of  the  Statute  of  Uses, 
he  would  be  unable  to  accomplish  this 
result  by  a  single  deed.  But  by  means  of 
the  statute  he  may  now  make  a  convey- 
ance of  the  property  to  the  other  and  his 
heirs,  to  the  use  of  himself  (the  convey- 
ing party)  for  his  life,  and  from  and  im- 
mediately after  his  decease  to  the  use  of 
the  other  and  his  heirs  and  assigns.  By 
this  means  the  conveying  pai'ty  will  at 
once  become  seised  of  an  estate  only  for 
his  life,  and  after  his  decease  an  estate  in 
fee  simple  will  remain  to  the  other."  In 
Heelis  v.  Blain  (1),  the  deed  was  similar 
to  the  present.  John  Heelis  was  one  of 
the  parties  to  whom  the  rent-charge  was 
granted,  and  it  was  granted  to  the  use  of 
himself  as  well  as  to  the  use  of  the  other 
four  persons,  and  yet  John  took  under  the 
Statute  of  Uses ;  if  not  he  would  have 
been  in  a  different  position  from  the  rest, 
and  that  the  Court  never  intended  should 
be  the  result  of  their  decision.  Then  if 
the  Statute  of  Uses  was  executed  in  that 
case  it  is  difficult  to  draw  a  distinction 
between  that  and  the  present  case.  Why 
here  may  not  each  of  the  three  persons 
be  trustee  to  pass  the  possession  to  the 
others  and  so  the  statute  apply  ? 

Further,  looking  at  the  first  part  of 
the  hdbendum  in  the  deed  in  the  present 
case,  the  grant  is  a  grant  to  the  three 
persons  as  joint  tenants,  but  the  use  de- 
clared is  to  the  three  as  tenants  in  com- 


mon. The  two  are  inconsistent  with  each 
other,  the  use  is  different  from  the  estate 
and  therefore  the  party  entitled  under  it 
takes  by  virtue  of  the  statute  and  not  at 
common  law.  The  case  of  Jenkins  v. 
Young  (4)  will  probably  be  relied  on  by 
the  other  side.  There  lands  were  givea 
te  a  man  and  his  wife  habendum  to  the 
said  husband  and  wife  to  the  use  of  them 
and  the  heirs  of  their  bodies,  and  it  was 
held  that  the  husband  and  wife  had  an 
estate  tail.  The  distinction  between  that 
case  and  the  present  is,  that  there  the 
habendum  would  have  given  only  an  es- 
tate for  life.  The  deed  was  an  obscnre 
one  and  the  Court  had  to  look  to  the 
intention  of  th^  parties. 

[Grove,  J. — That  case  is  cited  in  OiU 
hert  on  Uses,  p.  127,  3rd  ed.] 

In  Cruise's  Digest,  Title  xi.  Use,ch.3.s.36y 
it  is  said,  *'  There  are,  however,  some  cases 
where  the  same  person  may  be  seised  to 
a  use  and  also  cestui  que  use.  Thus,  if  a 
man  makes  a  feof&nent  in  fee  to  one  to 
the  use  of  him  and  the  heirs  of  his  body, 
in  this  case  for  the  benefit  of  the  issue, 
the  statute,  according  to  the  limitation  of 
the  uses,  divests  the  estate  vested  in  him 
by  the  common' law  and  executes  the  same 
in  himself  by  force  of  the  statute :  and 
yet  the  sense  is  out  of  the  words  of  the 
statute,  which  are,  *to  the  use  of  any 
other  person,'  and  here  he  is  seised  to  the 
use  of  himself.  But  the  statute  hath 
been  always  beneficially  expounded  to 
satisfy  the  intention  of  the  parties,  which 
is  the  direction  of  the  use  according  to 
the  rule  of  law."  For  this  is  cited  Bacon 
on  Uses,  p.  63,  and  Sammes*  Case  (5).  In 
Bacon  on  Uses,  p.  65,  it  is  laid  down,  "Bat 
if  I  enfeoff  J.  S.  in  fee  to  the  use  of  him* 
self  in  tail  and  then  to  the  use  of  J.  D.  in 
fee  or  covenant  to  stand  seised  to  the  nse 
of  myself  in  tail  and  to  the  use  of  my 
wife  in  fee ;  in  both  these  cases  the  estate 
tail  is  executed  by  the  statute ;  because 
an  estate  tail  cannot  be  re-occupied  out  of 
a  fee  simple,  being  a  new  estate  and  not 
like  a  particular  estate  for  life  or  years, 
which  are  not  portions  of  the  absolute 
fee."  This  is  referred  to  in  Sanders  on 
UseSy  p.  96,  4th  ed.     No  doubt  in  Sanders 

(4)  Cro.  Car.  230,  nom,  Meredith  v.  Joms,  p.  244. 

(5)  13  Rep.  66. 
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^*  Uses,  p.  94,  4th  ed.,  it  is  said  "  If  an 
5^te  be  conveyed   to  A.  B.  and  C.  and 
^^^i*  heirs  *  to  hold  nnto  the  said  A.  B. 
U^    G.,  their  heirs  and  assigns,  to  the 
tj^  ^^  the  said  A.  B.  and  C.  for  and  during 
iiV^^^toral  lives  of  them  and  the  life  and 
^b^^    of  the  survivors  and   survivor  of 
^K^  >  *  it  should  seem  that  this  is  not  a 
{*^^^t;«  use,  but  that  A.  B.  and  C.  will 
't  ^K^^  estate  of  freehold  for  their  lives 
IS^^J^  common  law."     But  as  to  that  it 
^^       observed,  that  the  estate  created 
^  O^  iise  is  there  exactly  of  the  same 
^^  as    the  estate    in   the    habendum^ 
^M^cly,  a  joint  tenancy,  x  the  only  diffe- 
rence being  a  resulting  use  to  the  grantor 
when  the  life  estates  are  exhausted. 

[BoviLL,  C.J.,  refert'ed  to  Doe  dem. 
Hutchinson  y/Prestwidge  (6).] 

That  is  a  different  case  from  the  pre- 
sent one.  Here  if  this  deed  had  been 
construed  independently  of  the  Statute  of 
Uses,  it  would  have  been  held  that  the 
grantees  pf  the  rent-charge  took  it  as 
joint  tenants  in  law,  and  that  it  was  only 
in  equity  they  would  be  treated  as  tenants 
in  common. 

Herschell^  in  reply. — The  caso  in  13 
Coke's  Reports,  56,  is  treated  as  excep- 
tional and  m  favour  of  the  heirs  and  as 
if  it  had  been  a  grant  to  one  for  life  and 
^  new  grant  to  different  persons,  viz.,  to 
the  heirs  of  his  body.     Jenhins  v.  Young 
is  in  point,   and  in   a  note    to    Gilbert 
on  Uses,  p.  128, 3rd  ed..  Lord  St.  Leonards 
says,  with  reference  to  Jenkins  v.  Ymmg, 
"It   is   not    a   use    divided    from    the 
estate,  as  where  it  is  limited  to  a  stranger, 
hut  the  use  and    estate    go    together; 
wherefore  it  is  all  one  as  if  the  limitation 
^  been  to  them  and  the  heirs  of  their 
bodies/'     "  There  is  a  laborious  opinion 
of  Mr.  Booth  on  this  point  in  2nd  vol. 
(^^868  and  Opiniatis,  p.  281." 

BoviLL,  C.  J.— In  this  case  Robert  By- 
^^  Orme  claimed  to  be  on  the  list  of 
voters  for  the  south-eastern  division  of 
^county  of  Lancaster,  in  respect  of  a 
fr^nold  rent-charge.  An  objection  was 
^eti  to  the  claim  on  the  ground  that 
the  claimant  was  not  in  the  actual  pos- 
^^^on  of  such  rent-charge  within  the 

(6)  4  M.  &  a  178. 
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terms  of  the  Reform  Act  (2  Will.  4  c. 
45.  8.  26).  It  is  clear  that  he  was  not 
during* the  required  time  in  the  actual 
possession  or  receipt  of  such  rent-charge, 
and  in  two  cases  in  this  Court  it  has  been 
decided  that  ho  must  be  in  the  actual 
possession  in  the  sense  in  which  those 
words  "  actual  possession  "  are  ordinarily 
understood.  The  first  of  these  cases  is 
Murray  v.  TJiomiley  (2),  in  which  it  was  - 
held  by  this  Court,  after  time  taken  for 
consideration,  that  there  must  be  a  pos- 
session in  fact  of  a  rent-charge  by  the 
actual  receipt  of  the  rent,  or  of  something 
in  lieu  of  it  to  satisfy  the  requirements  of 
2  Will.  4.  c.  45.  s.  26.  The  other  is 
Hay  den  v.  The  Overseers  of  Tiverton  (3), 
where  the  party  claiming  to  be  registered 
instead  of  being  the  grantee  was  the  as- 
signee of  a  rent-charge,  and  this  Court  held 
that  that  case  was  governed  by  Murray 
V.  Thomiley  (2) .  It  is  true  that  Maule,  J., 
referred  to  some  of  the  grounds  on  which 
Mun-ay  v.  Thomiley  (2)  proceeded,  and 
stated  that  he  was  not  prepared  to  say 
that  he  should  have  come  to  the  same 
conclusion  that  the  Court  did  in  that 
case,  but  he  concurred  with  the  rest  of 
the  Court  in  confirming  the  principle  on 
which  it  was  decided.  Now  after  those  two 
decisions  it  is  impossible  for  the  respon- 
dents in  the  present  case  to  contend  that 
the  Court  is  not  bound  by  what  has  been 
treated  as  the  law  ever  since  1846,  that 
is  to  say,  that  the  possession  of  a  rent- 
charge  to  satisfy  the  Reform  Act  must  be 
a  possession  in  fact.  In  Heelis  v.  Blaiii 
(1),  the  grant  of  the  rent-charge  did 
not  take  effect  at  common  law,  but  by  ^ 
force  of  the  Statute  of  Uses  (27  Hen.  8. 
c.  10.  s.  1),  and  it  was  held  that  the  per- 
son to  whose  use  the  grantee  was  seised 
was  by  the  effect  of  the  Statute  of 
Uses  to  be  deemed  in  possession  of  the 
rent.  That  case  was  one  which  came 
within  the  Statute  of  Uses,  and  was 
argued  and  decided  entirely  on  that  foot- 
ing. The  Court  there,  so  far  from  dis- 
senting from,  adopted  the  previous  cases 
o£  Murray  v.  Thomiley  (2)  and  Hay  deny. 
The  Overseers  of  Twertmi  (3),  and  held  that 
the  possession  to  satisfy  the  Reform  Act, 
2  Will.  4.  c.  45.  s.  26,  must  be  an  actual 
possession,  but  they  decided  that  the 
claimant  in  that  case  was  to  be  deemed 
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in  sach  actual  possessioii  by  the  operation 
of  the  Statute  of  Uses.  Assuming  these 
cases  to  have  been  correctly  decided,  there 
are  then  two  classes  of  cases,  one  where 
the  grant  of  the  rent-charge  takes  eflfect 
at  common  law,  in  which  case  the  grantee 
or  assignee  must  be  in  the  actual  pos- 
session by  receipt  of  the  rent  in  order 
to  be  entitled  to  be  registered,  and  the 
other  where  the  grant  of  the  rent- 
charge  operates  by  virtue  of  the  Statute 
of  Uses,  in  which  case  it  has  been  held 
that  the  cestui  que  use  is  at  once  to  be 
deemed  in  actual  possession  within  the 
meaning  of  the  Reform  Act.  That 
brings  us  to  the  question  whether  the 
grant  of  the  rent-charge  in  the  case  now 
before  us  operates  at  common  law,  or 
nnder  the  Statute  of  Uses.  The  matter 
has  been  very  clearly  and  ably  argued 
before  ns  by  both  the  learned  counsel, 
and  it  seems  to  me  that  our  first  duty  is 
to  determine  what  is  the  true  legal 
effect  of  the  limitations  in  the  deed 
granting  the  rent- charge.  The  deed  in 
effect  limits  the  rent-charge  to  three  per- 
sons as  joint  tenants,  but  in  the  habendum 
they  are  to  hold  it  to  them  and  their  heirs 
to  the  use  of  these  three  persons  and  their 
heirs,  as  tenants  in  common.  If  the  terms 
of  the  habendum  be  divided  there  would 
be  a  grant  to  three  persons  as  joint 
tenants,  and  a  hmitation  of  the  use  to 
them  as  tenants  in  common.  Now  is  the 
deed  to  be  so  read,  or  is  the  whole  to  be 
read  together  for  the  purpose  of  ascertain- 
ing what  is  the  true  limitation  ?  The 
office  of  the  habendum  is  to  determine  the 
effect  of  the  deed,  and  it  should  "  be  con- 
strued as  near  the  intent  of  the  parties  as 
maybe" — \  Sheppard's  Touchstone^  101. 
In  order  so  to  construe  it,  it  is  necessary 
that  the  whole  deed  should  be  looked  at,  and 
if  that  be  done  in  the  present  case,  there 
can  be  no  doubt  but  that  the  intent  of 
the  parties  was  that  there  should  be 
a  grant  of  the  rent- charge  to  these  three 
persons  as  tenants  in  common.  Not  only  is 
the  rule  laid  down,  as  I  have  mentioned, 
but  instances  in  support  of  it  are  to  be 
found  in  the  books.  Thus  in  Cohe  LitL, 
188b,  it  is  said,  **if  a  lease  be  made  to 
two,  habendum  to  the  one  for  life,  the  re- 
mainder to  the  other  for  life,  this  doth 
alter  the  general  intendment  of  the  pre- 


mises,  and  so  hath  it  been    oftentimes 
resolved.     And  so  it  is  if  a  lease  be  made 
to   two,    liabendum   the    one  moiety  to 
the  one,  and  the  other  moiety  to  the  other, 
the  habendmn  doth  make  them  tenants  in 
common ;   and  so  one  part  of  the  deed 
doth   explain  the  other,  and  no  repug- 
nancy between  them  et  semper  expressum 
facli  cessare  taciturn. ^^    Other  instances  to 
the  same  effect  may  be  found  in  Viners 
Abr.  Grant  I  (a)  3,  and  Sheppard's  Touch-^ 
stone,   101-106.     Now  with  reference  to 
determining  the  true  effect  of  this  deed, 
several  authorities  have  been  cited,  and 
inter  aliu  the  case  of  Yotuvg  v.  Jenkins ' 
(5).     That  case  is  thus  stated  in  Sanders 
on   UseSy  p.  91,  "  M.   gave  his   land  to 
E.  R.  and  his  wife,  habendum  to  the  said 
baron  and  f&me  to  the  use  of  them  and  the 
heirs  of  tJieir  two  bodies^  and  for  want  of 
such  issue  remainder  to  E.  M.  and  his 
heirs;    the    question   was   whether    the 
baron  and  feme  had  an  estate  tail  or  an 
estate  for  their  lives  only  ?   It  was  argued 
that  the  estate,  out  of  which  the   use 
should   arise,  was    an    estate    for  their 
lives,  and  the  use  could  not  make   the 
estate  larger  than  the  limitation  of  the 
seisin ;    but  the  judges   conceived    that 
there  was  a  difference  where  an  estate 
was    limited  to   one  and  the  use  to  a 
stranger,  for  there  the  use  should  not  be 
more  than  the  estate  out  of  which  it  was 
derived  ;  but  not  when  the  limitation  was 
to  two  habendum  to  them  to  the  use  of 
them  and  the  heirs  of  their  bodies ;  for 
this  was  n^  limitation  of  the  use  nor  was  it 
executed  by  the  statute,   but  it  was  a 
limitation  of  the  estate  to  them  and  the 
heirs  of  their  bodies  by  the  Course  of  the 
common  laiv,^*     That  case  is  importamt  as 
shewing   that  the  use  in  the   habendum 
was  taken  as  expressing  the  intent  of  the 
parties,  and  was  treated  not  as  a  limita- 
tion of  the  use  but  of  the  estate,  which  took 
effect  according  to  the  common  law.     If 
this  be  the  right  view  of  that  case  (and  it 
is  this  view  which  was  taken  of  it  by  Mr. 
Booth    in  the    Collection  of  Cmes    and 
Opinions,  vol.  2,  p.  291),  then  it  is  diflS- 
cult  to  distinguish  that  case  from   the 
present.      The    case    itself   is    cited   in 
Sanders   on   Uses,    without    disapproval, 
and  it  has  been  acted  on  as  law  by  con- 
veyancers  for  a  number  of  years.     la 
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there  any  reason  why  we  should  not 
adopt  it  in  construing  the  limitation 
of  tiie  rent-charge  in  the  present  case  ? 
If  we  were  not  to  do  so,  the  result  would 
he-  a  repugnancy  hetween  one  part  of  the  • 
deed  and  the  other  part,  because  then 
in  one  part  the  limitation  would  be  to  the 
three  persons  as  joint  tenants,  and  in  the 
other  part  it  would  be  to  them  as  tenants 
in  common.  Lord  Bacon  in  his  reading 
upon  the  Statute  of  Uses,  p.  65,  says  "  that 
the  whole  scope  of  the  statute  was  to 
remit  the  common  law,  and  never  to  inter- 
meddle where  the  common  law  executed 
an  estate ;  therefore  the  statute  ought  to 
he  expounded  that  where  the  party  seized 
to  the  use  and  the  cestui  que  use  is  one 
person,  he  never  taketh  by  the  statute, 
except  there  be  a  direct  impossibility  or 
impertinency  for  the  use  to  take  effect  by 
the  common  law."  Suppose  the  question 
had  arisen  here  independently  of  the 
Statute  of  Uses  as  to  what  was  the  limita- 
tion of  the  grant,  could  it  be  doubted  that 
the  answer  would  have  been  that  the 
object  and  effect  of  the  deed  were  that  the 
three  persons  should  take  the  rent-charge 
as  tenants  in  common^  and  if  so  the 
Statute  of  Uses  does  not  alter  this. 
There  is  another  case  namely  Doe  dem, 
Hutchinson  t.  Prestwidge  (6)  which  also 
has  an  important  bearing  on  this  ques- 
tion. There  the  limitation  of  the  lands 
was  to  Thomas  and  Henry,  and  their 
heirs,  habendum  to  them,  their  heirs  and 
assigns,  as  tenants  in  common,  and  not  as 
joint  tenants,  to  the  only  proper  and 
absolute  use  and  behoof  of  them,  their 
heirs  and  assigns  for  ever.  There  ~ was, 
therefore,  a  difference  between  two  parts 
of  the  hahendumy  the  limitation  of  the 
use  being  such  as  to  create  a  joint  tenancy. 
What  was  the  effect  of  that  ?  The  point 
was  there  raised  and  argued,  and  further 
time  was  given  to  Beader,  the  counsel  for 
the  plaintiff,  to  consider  it,  and  on  a  sub- 
sequent day  "  he  admitted  that  Thomas 
and  Henry  took  as  tenants  in  common," 
"  although  if  it  had  been  an  use  executed 
by  the  statute,  the  consequence  would  be 
that  they  were  joint  tenants."  This  is  a 
strong  authority  for  shewing  that  the 
whole  limitation  must  be  taken  together, 
and  have  a  reasonable  construction  put 
upon  it.     That  case  is  cited  by  various 


text  writers,  and  I  do  not  find  that 
it  is  questioned  by  any  of  them,  ex- 
cept  that  in  3  Bythexvood  and  Jarman^s 
Conveyancing  by  Sweet,  p.  324,  Mr.  Sweet 
says,  '*  this  was  certainly  admitting  the 
principle  to  a  great  extent,  and  it  seems 
that  there  was  ample  room  for  argument." 
There  is  also  an  important  passage  in  the 
7th  edition  of  Sheppard's  Touchstane,  by 
Mr.  Preston,  at  page  106,  where  that 
learned  conveyancer  says,  "  but  if  a  grant 
be  made  to  a  man  and  his  heirs,  habendum 
to  him  and  his  heirs  to  the  use  of  him  and 
his  heirs  for  lives,  the  habendum  and  de- 
claration of  use  are  one  entire  limitation 
at  the  common  law,  and  the  grantee  hath 
merely  an  estate  for  the  lives,"  which 
passage  is  very  applicable  to  the  present 
case.  It  is  indeed  only  acting  on  general 
principles  when  it  is  said  that  in  order  to 
constrne  a  deed  one  must  refer  to  all  the 
parts  of  it,  especially  the  liabeivdum,  and 
so  regarding  the  deed  in  the  present  case 
it  seems  to  me  that  it  is  in  effect  a  grant 
of  a  rent-charge  to  the  three  persons  to 
take  as  tenants  in  conmion.  Then  each 
has  a  third  of  the  rent,  and  there  being  no 
other  person  for  whose  use  it  is  granted, 
and  nothing  for  the  Statute  of  Uses  to 
operate  upon,  the  party  claiming  in 
respect  of  his  third  share  of  the  rent 
takes  it  by  force  of  the  common  law  and 
not  by  the  operation  of  the  Statute  of 
Uses.  Consequently  the  case  cannot  come 
within  the  decision  in  Heelvt  v.  Blain  (1) 
but  is  governed  by  the  previous  decisions 
of  Murray  y.  Thorn  iley  (2)  and  Hay  deny. 
The  Overseers  of  Twerton  (3),  and  the  de- 
cision of  the  Revising  Barrister  must  be  * 
reversed. 

Brett,  J. — In  this  case  the  claim  to 
vote  was  in  respect  of  a  rent-charge, 
and  to  make  the  claim  good  it  was 
necessary  to  bring  it  within  section  26  of 
the  Reform  Act  (2  Will.  4.  c.  45),  and 
shew  that  the  claimant  had  been  in  actual 
possession  of  such  rent-charge  as  required 
by  that  section.  Now  in  fact  he  had  not 
received  any  part  of  it  for  the  six  months 
previous  to  the  last  day  of  July,  and  the 
question  has  been  whether,  notwith- 
standing this,  the  case  has  been  brought 
within  that  26th  section.  It  seems  to  me 
that    there    are    two    canons    of   coi;- 
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duct  which  the  Court  on  these  revising 
appeals  ought  to  observe.  The  first  is 
to  construe  the  words  of  these  statutes  in 
their  ordinary  sense,  and  the  second  is 
to  adhere  loyally  to  former  decisions, 
unless  they  be  clearly  made  out  to  be 
wrong.  Now  the  first  case  which  is  ap- 
plicable is  that  of  Murray  v.  Thomiley 
(2),  and  there  it  was  held  that  there  must 
be  an  actual  possession  in  fact,  as  contra- 
distinguished from  a  possession  in  law. 
There  was  afterwards  the  case  of  Heelis 
v.  Blain  (1),  in  which  there  was  the  de- 
cision that  though  the  grantee  of  a  rent 
charge  under  a  grant  at  common  law  is 
not  entitled  to  be  registered  before  he 
has  been  in  the  actual  receipt  of  the  rent, 
since  until  then  he  has  only  a  possession 
in  law,  and  not  the  actual  possession  re- 
quired by  2  Will.  4  c.  45.  s.  26,  it  is 
otherwise  where  the  rent-charge  is  by  a 
conveyance  operating  under  the  Statute 
of  Uses,  for  then  the  person  to  whose  use 
the  rent-charge  is  limited  is  by  virtue  of 
the  Statute  of  Uses  to  be  deemed  to  be 
in  actual  possession.  It  follows,  there- 
fore, if  we  observe  the  rule  of  conduct 
I  have  referred  to  that  if  the  convey- 
ance conveying  the  rent-charge  in  the 
present  case  operates  at  common  law,  the 
case  is  governed  by  that  of  Murray  v. 
Thomiley  (2),  and  if  the  deed  operates 
under  the  Statute  of  Uses,  then  the  case 
is  governed  by  that  of  Heelis  v.  Blain  (1), 
as  that  determines  that  the  possession  by 
the  Statute  of  Uses  is  to  be  deemed 
an  actual  possession.  The  whole  results, 
therefore,  into  this  question,  namely  whe- 
ther the  rent-charge  in  respect  of  which 
the  claim  is  made,  operates  at  common 
law  or  by  virtue  of  the  Statute  of 
Uses.  In  the  first  place  it  is  necessary  to 
construe  the  conveyance  conveying  the 
rent-charge.  Now,  if  the  grant  and  the 
habendum  to  uses  be  to  the  same  per- 
sons, and  the  description  in  the  one  be 
general  and  in  the  other  specific,  the 
specific  ought  to  overrule  the  general,  and 
ihe  general  should  be  read  as  if  it  were 
specific ;  then  so  reading  it  the  conveyance 
is  a  common  law  conveyance,  and  the 
Statute  of  Uses  has  no  application.  In 
Young  v.  Jenlins  (4)  the  grant  and 
habendum  were  in  general  terms  which 
weix)  not  inconsistent  with  the  declaration 


of  the  use,  and  therefore  it  was  held  that 
the  grantees  to(^  at  common  law.  In  the 
case  in  Sanders  on  UseH,  p.  91,  of  an 
estate  to  A,  B  and  C,  and  their  heirs  to 
the  use  of  A,  B  and  G  for  their  Hvee  and 
the  life  of  the  survivor,  the  habendum 
was  general  but  not  contrary  to  the  use, 
and  the  conveyance  was  a  common  law  one. 
In  Doe  dem,  Hutchinson  v.  Presiwidge 
(6)  the  iMbendum  was  to  two  persons, 
their  heirs  and  ^signs  as  tenants  in  com- 
mon, and  not  as  joint  tenants  to  the  use 
of  them,  their  heirs  and  assigns,  so  that 
the  habendum  was  specific  but  not  con- 
tradictory to  the  declaration  of  the  uae, 
and  so  it  took  effect  as  a  common  law 
conveyance.  This  seems  to  be  the  result 
of  all  the  authorities,  including  the 
opinion  of  Mr.  Booth,  of  Lord  Bacon,  and 
Mr.  Butler.  Now  apply  this  to  the  pre- 
sent case.  Here  the  use  which  is  declared 
is  specific,  whilst  the  habendum  is  gene- 
ral, and  is  therefore  to  be  read  as  if  it 
were  as  specific  as  the  declaration  of  the 
use.  Consequently,  the  conveyance  is  a 
common  law  conveyance  of  the  rent- 
charge  to  tl^e  three  persons  as  tenants  in 
common.  I  am  prepared  to  go  so  far  as 
to  say  that  the  Statute  of  Uses  does  not 
'  apply  unless  the  persons,  in  &vour  of 
whom  the  use  is  declared,  are  other  and 
different  persons  from  those  mentioned  in 
the  conveyance ;  but  it  is  not  necessary 
to  go  that  length  in  the  present  case,  bat 
only  to  state  that  where  as  here  psurt  is 
specific  and  part  general,  and  there  is  no 
inconsistency  between  them,  the  intention 
of  the  parties  is  to  be  collected  from  what 
is  specific.  Under  these  circumstances,  I 
think  that  the  conveyance  of  the  rent- 
charge  operates  as  a  conveyance  at  com- 
mon law,  and  the  case  is  therefore  within 
Murray  v.  ThornUey  (2),  and  not  within 
Heelis  v.  Blain  (1),  and  the  revising 
barrister  came  to  a  wrong  decision. 

Grove,  J. — I  am  of  the  same  opinicMi. 
The  question  arises  on  the  26th  section 
of  the  Reform  Act^hich  enacts  that  no 
person  shall  be  registered  in  respect  of  his 
estate  in  any  lands  unless  he  has  been  in 
the  actual  possession  thereof  for  the  time 
therein  mentioned.  Triina  facie  the  words 
"  actual  possession  **  would  there  mean  not 
a  constructive    possession,  but    one    in 
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Trhich  there  was  an  actaal  receipt  of  the 

fenia  and  profits,  and  that  seems  clear 

hm  the  proviso  at  the  end  of  the  sec- 

fon  which  excepts  cases  in  which  the 

property  has   come  by   "  descent,    suc- 

owsion,  marriage,   marriage   settlement, 

Cerise,  or  promotion  to  any  benefice  in  a 

cknrch,  or  by  promotion  to  any  office,** 

^tas     shewing    the    force    the    statute 

J^ttaclies  to  the  words  *'  actaal  possession  " 

^  ^he  earlier  part  of  that  section.     This 

!J?®  so  held  and  acted  on  by  this  Court  in 

^u^z-d^  V.  ThomUey  (2),  and  there  would 

1  ^^  oeen  no  difficulty  in  the  present  case, 

/|^   ft>r  ihe  decision  in  Heelis  v.  Blain 

th^    '^^here  the  Statute  of  Uses  applied ; 

^    Question  there  was,  whether,  as  the 

^^     "^^as  executed  by  the  Statute  of  Uses, 

^^^*^tute  did  not  give  the  person  taking 

V       ^se  such  a  possession  as  amounted 

^  vti  actual  possession.     It  was  held  it 

^^,  and  consequently  the  question  which 

has  been  argued  in  the  present  case  has 

been  whether  the  Statute  of  Uses  applies 

here,  the  use  being  limited  to  the  same 

persona  as  those  to  whom  the  rent-charge 

is  granted.  Now  the  statute  clearly  meant 

only  to  meet   the  case  where   the   use 

was  to  some  other  person  than  the  feoffee 

or  grantee.     Not  only  are  the  words  of 

the  statute  clear  as  to  this,  but  the  reason 

for  passing    it,    as    appears    from    the 

preamble,  shews  that  this  is  what  was 

"^tended.     The  object  of  the  statute  was 

*o  make  conveyances  hona  fide  transfers 

of  the  land  so  that  the  ostensible  and  real 

ownership  of  the  estate  should  be  coin- 

^aent,  and  in  the  same  person  ;  but  we 

*'^  tnow  how  this  was  got  rid  of  by 

^ereljr  repeating  the  words  "  to  the  use 

•        The  statute,  as  I  have  stated,  in 

^^  applied  only  to  the  case  where  the 

^  ^  limited  to  a  different  person  from 

of  n  ^^  ^^®  feoffee.     In  construing  it  one 

•  ,^^  exceptions  was  the  case  mentioned 

^  Ooke'sRep,  56,  where  the  enfeoffment 

"^   a   person  in   fee,   and   the  use 

.    ^  the  same  person  in  tail,  and  the 

/^^  tail  was  held  to  be  executed  by  the 

h  v\^"     ^^®  reason  seems  to  be  subtle, 

•^    ^rd  Bacon  and  Lord  Coke  consider 

^V^.^ve  been  so  held  for  the  benefit  of 

^^^  ^sue,  and  they  therefore  regard  it  as 

^  ??^ptional  case.     The  case  in  Bacon 

oil  use*,  63,  and  which  is  given  in  Sanders 


on  UseSy  p.  94,  4th  ed.,  is  very  applicable. 
It  is  thus  stated — ''If  an  estate  be  con- 
veyed  to  A,  B  and  C,  and  their  heirs  to 
hold  unto  the  said  A,  B  and  G,  their  heirs 
and  assigns,  to  the  use  of  the  said  A,  B  <fe 
C,  for  and  during  the  natural  lives  of 
them,  and  the  life  and  lives  of  the  survivor 
and  survivors  of  them,  it  should  seem 
that  this  is  not  a  statute  use,  but  that 
A,  B  <fc  C  will  take  an  estate  of  freehold 
for  their  lives  by  the  common  law."  Now 
in  the  present  case,  there  are  three  gran- 
tees of  a  rent-charge,  and  they  are  the 
same  persons  for  whom  the  use  is  de- 
clared, and  we  have  to  say  whether  the 
Statute  of  Uses  applies.  It  has  been 
argued  by  Mr.  Mellor  that  the  grant  to 
these  three  persons  is  pi'ima facie  to  them 
as  joint  tenants,  and  as  the  use  in  the 
habendum  is  declared  to  be  to  them  as 
tenants  in  common,  that  that  has  so 
changed  the  character  of  the  estate  to 
which  the  use  was  attached,  as  to  make 
the  whole  different,  and  that  the  use  is 
therefore  executed  by  the  statute.  The 
case  of  Doe  dem.  Hutchinson  v.  Frestwidge 
(G)  was  the  converse  of  the  present,  for 
the  habendum  was  to  two  persons  spe- 
cifically as  tenants  in  common,  and  the  use 
was  so  limited  to  them  generally  as  to 
give  them  a  joint  tenancy,  but  it  was  held 
that  the  specific  words  controlled  the 
general,  and  that  those  two  persons  took 
as  tenants  in  conmion.  Counsel  in  that 
case  admitted  that  where  the  person 
seized  to  the  use  and  the  cestui  que  use  is 
the  same  person  the  statute  does  not 
operate,  "  except  there  be  a  direct  im- 
possibility or  impei-tinency  for  the  use  & 
take  effect  by  the  common  law."  Now 
is  there  here  any  such  direct  impossibility 
or  impertinency  ?  Surely  not-— the  spe- 
cific words  shew  the  express  meaning  of 
what  might  otherwise  have  been  treated 
as  creating  a  joint  tenancy,  and  enable  us 
to  put  this  construction  on  the  whole  con- 
veyance according  to  the  intent  of  the 
parties,  that  it  conveys  the  rent-charge  to 
the  three  persons  as  tenants  in  com- 
mon. Therefore  the  Statute  of  Uses 
does  not  apply.  There  seems  to  me  a 
difficulty  in  saying  that  the  possession 
given  by  the  execution  of  the  use  by  the 
statute  is  different  from  that  possession  in 
law  which  in  Murray  v.  Thorniley  (2),  was 
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held  to  be  not  enough  to  satisfy  the 
Reform  Act,  but  it  is  not  necessary  to 
consider  that  in  the  present  case,  for  we 
are  not  called  upon  in  thip  case  to  over- 
mle  the  decision  of  this  Court  in  Heelis 
V.  Blain  (1). 

Denhan,  J. — I  also  agree  that  the  de- 
cision of  the  Revising  Barrister  should  be 
reversed,  for  the  only  question  raised  by 
the  case  which'  he  has  stated  for  our  opinion 
is,  whether  it  comes  within  the  case  of 
Heelis  v.  Blain  (1).  He  decided  that  it 
did,  but  after  hearing  the  case  fully  argued 
before  us,  I  am  of  opinion  that  he  was 
wrong.  The  decision  in  Heelis  v.  Blain 
(1)  carefully  left  Murray  v.  Thomiley  (2) 
and  Hayden  v.  The  Overseers  of  Twerton 
(3)  unaffected  by  it.  It  may  be  called  a 
refined  decision  in  favour  of  the  franchise, 
but  it  was  this,  that  the  actual  possession 
required  by  2  Will.  4.  c.  45.  s.  26,  was  satis- 
lied  when  the  conveyance  operated  under 
the  Statute  of  Uses.  In  the  present  case 
the  question  is  whether  the  conveyance 
did  so  operate  or  not.  I  am  of  opinion 
that  it  did  not,  because  the  persons  to 
whom  the  rent-chiirge  was  granted  did 
not  hold  it  to  the  use  of  other  persons  but 
to  the  use  of  themselves.  It  has  been 
argued  that  this  is  not  the  effect  of  the 
declaration  of  the  use,  and  that  the  statute 
applied  because  the  grant  was  to  the  three 
persons  as  joint  tenants,  whereas  the  use 
declared  was  to  them  as  tenants  in  com- 
mon. I  will  not  say  that  that  is  an 
absurd  argument,  for  I  admit  that  it  is  as 
plausible  as  many  that  have  prevailed, 
'  but  I  think  that  the  current  of  autho- 
rities is  against  it.  The  case,  therefore, 
does  not  in  my  opinion  fall  within  that  of 
Heelis  v.  Blain  (1),  but  within  the  pre- 
vious  cases,  and  the  decision  of  the 
Revising  Barrister  ought  to  be  reversed. 

Decision  reversed. 


Attorneys— I.  R  Fox,  agent  for  R.  Evnns,  Ashton 
under  Lyne,  for  appellant ;  Richards  &  Walker, 
ogents  for  J.  W.  Mellor,  Oldham,  for  respon- 
dents. 


1872.  1  MILLS  V.  THE  GUABDIANS  OF  THB 
Nov.  28.  J  EAST  LOKDON  UNION. 

Landlord  and  Tenant — Breach  of  Oove^ 
nant — House  taken  by  Railway — Damages, 

Wfiere  a  railway  company  give  tlie  lessee 
foi'  years  of  a  house  notice  to  treaty  an 
aivard  is  m^de^  oAid  eventually  a  convey^ 
ance  executed,  and  thereupon  possession 
given  to  them^  such  lessee  is  liaile  to  his 
landUyrd  at  aU  events  up  to  that  time,  on 
a  covenant  to  repair  and  keep  in  repair, 
and  the  measure  of  damages  is  the  diminu^ 
tion  of  the  markM  value  of  the  reversion  at 
that  tivis. 

This  was  a  Special  Case  stated  in  an 
action  brought  by  the  lessor  against  the 
lessees  of  a  house  on  covenants  to  repair 
and  keep  in  repair;  and  the  following 
were  the  material  facts — 

On  the  15th  of  June,  1859,  the  plaintiff 
demised  the  house  to  the  defendants  for 
twen^-one  years  (to  commence  on  the 
25th  March  then  last  past),  detenmnable 
at  the  end  of  seven  or  fourteen  years  on 
notice  given  by  either  party,  such  demise 
containing  certain  special  covenants  as  to 
repair,  and  also  general  covenants  as  to 
repairing,  keeping  in  repair,  and  yieldingr 
up  in  repair  at  the  end  or  sooner  deter- 
mination of  the  lease. 

On  the  7th  of  February,  1866,  the  Met- 
ropolitan Railway  Company  gave  notice  to 
the  defendants  to  treat  for  the  purchase 
of  their  interest  in  the  house ;  on  the 
IGth  of  April,  1867,  an  award  was  made  ; 
on  the  29th  of  July,  1870,  a  judgment 
was  entered  o^n  the  award ;  and  on  the 
21st  of  November,  1870,  a  oonveyanoe 
wa^  duly  executed,  and  possession  given 
by  the  defendants  to  the  company. 

On  the  19th  of  June,  1866,  a  notice  had 
also  been  given  to  the  plaintiff,  who  on 
the  29th  of  June,  1868,  sent  in  his  claim, 
but  no  further  proceedings  had  been 
taken. 

The  house  was  out  of  repair  before  the 
7th  of  February,  1866,  and  though  some 
repairs  were  done  by  the  defendants,  con- 
tinued  out  of  repair  till  action  brought 
on  the  3rd  of  January,  1871,  and  lOZ.  had 
been  paid  into  Court. 

The  question  was,  whether  and  when 
the  liability  of  the  defendants  had  ceased^ 
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Sir  G,  Monijmany  for  the  plaintiff,  argued 
^  the    defendants  remained  liable  at 
least  up    to  the  time  of  conveyance,  be- 
yond -wHich  he  did  not  care  to  cslttj  the 
liability,  as  the  damages  in  the  particular 
^^  ^woald  not  be  increased  thereby,  and 
^80  argued  that  the  measure  of  damages 
'^^s  tile  diminution  of  the  market  vcJue 
of  the  reversion  at  that  time. 

^^^^tais,  for  the  defendants,  argued  that 
^^  ImbiUty  ceased  at  the  time  of  the 
aTfarti,  and  that  the  measure  of  damages 
"^a^  ^-lat  "would  then  put  the  premises  in 

„  ^^  following  authorities  were  cited: 
mtixt  -vr.  Twe&a^  not  reported,  Coward  v. 
Gregro^y  (I),  BawUngs  v.  Morgan  (2), 
I^i^fsti  V.  Secretan  (3),  PoHer  v.  Bankin 
(4)>  ^^^aily  V.  De  Grespigny  (5),  Harding  v. 
Tk^^  Jkfeiropolttan  Railway  Company  (6), 
Sm^ith  V.  Peat  (7),  Mayne  on  Damages,  p. 
133,   JEodges  on  Badlways,  p.  182. 

Kl  ELATING,  J. — This  is  a  special    case 

8ta,t,e<i  for  our  opinion.      The  following 

are  tlie  facts— On  the  15th  of  June,  1859, 

the  plaintiff  demised  the  premises  to  the 

defendants   for  twenty-one    years  by  a 

lease  which  contained  the  terms  that  it 

n^^ht  be  determined  in  seven  or  fourteen 

years   on  notice  given  by  either  party, 

DQt   no  notice  was  given  and  the  term 

^fif  *^^  when  the  dispute  arose.     On  the 

^  of  February,  1566,  the  Metropolitan 

***^uway  Company  gave  the  defendants 

i^ofacje   to  treat,  proceedings  were  taken 

^fiereon,  and  on  the  16th  of  April,  1867, 

^^ero  vras  an  award  ;  on  the  29th  of  July, 

(O    36    Law  J.  Rep.  (n.s.)  C.P.  1 ;  s.  c.  Law 

^P-  2   C.P.  163. 

(^>     is   Com.  B.  Rep.  N.S.  776  ;  8.  c  34  Law  J. 

^^P-  C*r-s.)C.P.185. 

(^>    <0  Uw  J.  Rep.  (N.S.)  C.P.  257 ;  s.  c.  Law 

■^'  ^  O.P.  616. 

W    3o  Lew  J.  Rep.  (n.s.)  C.P.  147 ;  8.  c.  Law 
Hep.  6  op  3^j 

^^^   ^B  Law  J.  Rep.  (n.s.)  Q.B.  98 ;  s.  c.  Law 
^^-  ^  Q.B.  180. 

<^^^  41  Law  J.  Rep.  (n.s.)  Chanc.  371. 

^"^^  ^  E  ch.  Rep.  161 ;  s.  c  23  Law  J.  Rep. 
^^^.B.)  ^Exch.  84,  and  note  thereto. 


1870,  judgment  thereon  ;  and  on  the  21  st 
of  November,  1870,  a  conveyance  and  pos- 
session given.  On  the  19th  of  June,  1866, 
notice  to  treat  was  also  given  to  the 
plaintiff;  on  the  29th  of  June,  1868,  a  claim 
was  sent  in,  but  no  further  proceedings 
were  taken.  Meanwhile,  the  premises  were 
out  of  repair,  they  were  so  before  the  notice 
to  the  defendants,  and  so  continued 
thence  till  action  brought  on  the  3rd  of 
January,  1871.  It  is  true  some  repairs 
were  done,  a  foct,  perhaps,  not  unimport- 
ant, but  from  before  the  notice  till  after 
the  conveyance,  the  pi^niises  were  out  of 
repair.  It  is  argued,  that  in  consequence 
of  the  notice  and  proceedings  thereon,  and 
the  conveyance,  on  the  authority  of  Baily 
V.  De  Crespigny  (o),  the  defendants  can- 
not  be  held  liable  on  the  covenants,  be- 
cause the  case  is  within  the  principle 
there  laid  down,  and  it  was  impossible 
for  the  defendants  to  perform  these  cove- 
nants, and  they  were  therefore  discharged 
by  law.  But  there  the  facts  were  diffe- 
rent ;  the  covenants  were  not  to  assign  and 
not  to  build ;  there  was  notice  to  treat  and 
a  conveyance,  and  afterwards  the  build- 
ings were  put  up  bj  the  railway  company, 
and  the  action  was  by  the  reversioners 
for  assigning  and  building  ;  and  the  an- 
swer was,  that  the  defendant  was  obliged 
to  convey  by  statute,  and  therefore  there 
was  no  breach  in  assigning,  and  the  build- 
ing was  after  this,  and  he  was  held  dis- 
charged. That  case  is  no  authority  here, 
for  the  want  of  repair  and  breaches  oc- 
curred before  the  conveyance.  Here  the 
defendants  have  paid  102.  into  Court  and 
admit  the  breaches,  but  say  only  nominal 
damages  can  be  recovered,  and  that  they 
are  not  liable  after  the  award.  We  have 
to  say  at  what  date  the  defendants*  lia- 
bility ceased,  and  lam  of  opinion,  that  the 
liability  of  the  defendants  did  not  cease 
before  the  execution  of  the  conveyance  to 
the  railway  company  and  possession  given 
up.  It  has  been  agreed  that  anything 
after  is  unimportant,  and  I  therefoie 
give  no  opinion  on  this,  and  merely  say 
it  did  not  cease  before  the  conveyance 
and  possession  given  up  on  the  2 1st  of 
November,  1870,  and  that  till  then  at  all 
events  the  defendants  were  liable.  It 
has  also  been  insisted  that  the  plaintiff 
cannot  so  recover,  because  a  claim  was 
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sent  by  him  to  the  railway  company, 
but  this  was  not  mach  pressed,  and 
clearly  does  not  absolve  the  defendants. 
How  far  the  railway  company  became 
tenants,  Ac.,  it  is  not  necessary  to  con- 
sider. It  is  only  necessary  to  say,  that 
till  the  period  of  conveyance  and  giving  up 
possession  the  defendants  were  liable  for 
breaches  of  these  covenants.  What,  then, 
is  the  amount  of  the  damages  recoverable  ? 
The  damages  recoverable  are  not  nominal 
damages,  and  I  am  of  opinion  thai  the 
rule  laid  down  by  the  recent  cases  is  the 
sounder  rule,  i.e.,  that  the  measure  is  the 
extent  to  which  the  reversion  was  injured 
at  the  time  in  question.  No  doubt  Lord 
Holt  laid  down  another  rule,  but  the  sub- 
sequent  cases  lay  down  a  dififerent  one, 
and  though  there  may  be  Httle  practical 
difference,  yet  I  hold  the  recent  rule  the 
sounder. 

Grove,  J. — I  am  of  the  same  opinion. 
It  is  not  said  that  if  this  were  an  ordinary 
case  of  lessor,  lessee,  and  assignee,  the 
lessee  would  not  be  liable  up  to  the  time 
of  assignment,  but  it  is  said  that  there 
was  here  a  compulsory  taking  by  statute 
which  put  him  out  or  prevented  repair 
after  the  award.  The  only  cited  case  is 
Baily  v.  De  Grespignij  (5),  but  that  case 
is  distinguishable ;  for,  first,  the  covenants 
were  different;  secondly,  there  was  an 
actual  transfer  of  possession ;  thirdly,  the 
damage  was  done  by  the  railway  company, 
not  the  lessee,  after  possession  given.  Hero 
there  was  no  change  of  possession,  and 
the  damage  was  done  when  the  lessee  was 
in  possession.  Although  from  the  time 
of  the  award  there  was  a  binding  con- 
tract, yet  if  there  was  not  a  legal  change 
of  possession,  the  lessee  was  not  exempt 
from  his  covenants,  whilst  he  held  ho 
was  bound  to  repair,  but  when  he  is 
turned  out,  and  has  no  power  to  repair,  he 
is  not  liable.  On  the  2Ist  of  November, 
1870,  whcA  the  assignment  was  made  and 
possession  given  from  that  time,  the  de- 
fendants were  not  able  to  repair,  and 
therefore  by  law  ceased  to  have  power, 
but  till  then  there  is  no  reason  why  they 
should  not  be  liable.  It  has  been  argued 
that  the  plaintiff  will  recover  twice  over, 
but  it  is  not  necessary  to  decide  this  and 
the  arbitrator  will  look  to  it.  As  respects 
the  principle  on  which  the  damages  should 


be  assessed,  I  agree  with  my  brother 
Keating. 

Denman,  J. — There  are  two  questions. 
The  first  is,  when  did  the  defendants'  lia- 
bility cease  ?  I  am  of  opinion  it  had  not 
ceased  before  the  2l8t  of  November,  1870. 
In  argument,  the  defendants  relied  on 
Baily  v.  J)c  Crespignij  (5),  and  Harding 
V.  TJie  Metropolitan  Railway  Company  (6), 
but  I  think  that  Baily  v.  De  Crespigny 
(*>)  does  not  apply,  and  that  the  grounds 
of  the  decision  rather  help  the  plaintiff 
than  the  defendants,  and  that  all  the  rea- 
sons here  apply  the  other  way.  And 
Hardin/j  v.  The  Meb'opolitan  E-ailway 
Company  (6)  is  not  only  not  an  authority 
for  the  defendants,  but  the  decision  favours 
the  other  side.  It  only  decides  that  there 
is  a  right  to  a  decree 'for  a  specific  per- 
formance, and  in  the  judgment  it  is  said 
that  there  was  a  right  to  an  indemnity 
by  the  defendants,  the  company,  as  to 
acts  such  as  here  exist.  Therefore  tho 
plaintiff  had  such  rights,  and  therefore 
it  is  clear  that  these  cases  do  not  touch 
the  present,  except  in  so  far  as  they  are 
in  fovour  of  the  plaintiff  rather  than 
the  defendants.  The  second  question  is 
as  to  the  principle  of  the  assessment  of 
damages.  Perhaps  there  may  be  little 
difference  practically,  but  in  Mayne  aii 
Damages  the  cases  are  referred  to,  and  it" 
is  said  that  the  better  opinion  is  that  tho 
proper  measure  is  the  aiminution  of  the 
market  value  of  the  reversion,  and  since 
that  book  was  written  Hunt  v.  Tureen 
and  Coward  v.  Gregory  (1)  have  been  de- 
cided and  established  that  rule,  on  which 
therefore  we  are  bound  to  act,  and  which 
will  present  no  great  difficulties  for  tho 
arbitrator. 

Judgment  for  plaintiffs 


Attorneys— Thomas  &  Hollams.  for  plaintiff; 
A.  J.  Baylis  &  Son,  for  defendants. 
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Ujppeal  from  Bevising  Barrister^s  Court,) 

1872    1  ^™^  (aj[>peUant)  v.  habshall 
jf     20  I     (**^^^0 — ^^  Bennett's 

J        CLAIM. 

^  f^arliameni — County  Vote — Inmates  of  a 
^„^3^ol — Interest  in  L<md — Rent- charge 
<*onemerU-'8  Hen.  6.  c.  7. 

ijk^^    hospital,  consisting  of  a  master  and 

itn^^  "  ancient  brethren,**  was  incorporated, 

afk^     hy  the  terms  of  its  constitution,  as 

^^^"^^iards  regvlaied  by  statute,  its  revenues, 

'^^^^from  lands  vested  in  the  corporation, 

wt       received  by  the  master,  who  annucdly, 

\^poyiug  thereout  taxes  and  other  out- 

^^i^«  and  reserving  one-third  to  himself, 

vat  to  pay  252.  to  each  of  the  three  ancient 

brethren,  701.  to  the  chaplain,  and  after  re- 

serving  a  balance,  not  exceeding  60L,  to 

meet  current  expenses,  was  to  divide  the 

reeidue  between  certain  other  brethren  called 

^^ younger  brethren,**  who  were  added  to  the 

number  qf  the  bfethren  from  time  to  time, 

08  the  revenues  of  the  charity  increased,  but 

no  younger  brother  was  to  take  under  such 

dimsion  more  than  252.,  and  the  surplus,  if 

any,  was  left  to  accumukUe  until  further 

additional  brethren  were  appointed : — Held, 

that  the  younger  brethren  had  no  equitable 

estate  in  the  lands  of  the  hospital  and  that 

the  annual  payment  to  which  they  were  en- 

titled,  not  being  a  renUcharge  nor  a  free 

tenement  within  the  statute  8  Hen.  6.  c.  7, 

they  were  not  entitled  to  tJie  county  franchise. 

This  was  an  appeal  from  the  Eevising 
Barrister  appointed  to  revise  the  list  of 
voters  for  the  northern  division  of  the 
connty  of  Durham. 

The^laim  of  James  Bennett  to  be  en- 
titled to  vote  in  respect  of  property, 
sitnate  within  the  parish  of  Gateshead 
in  such  division  of  the  connty,  was  duly 
otoectedto. 

The  following  facts  were  established  by 
the  endence.  The  hospital  of  King 
•'^ftmes  in  Gateshead  has  existed  from 
^e  immemorial.  Its  founder  is  un- 
l^own  and  the  foundation  charter  has 
long  been  lost. 

By  a  re-foundation  charter,  dated  4th 
January,  1610,  King  James  the  First  in- 
*5prporated  the  hospital,  which  then  con- 
sisted of  one  maeter  and  three  brethren, 

Niw  SsMw,  42.— C J». 


by  the  title  of  "  The  Hospital  of  King 
James,  Gateabead.''  The  charter  pro- 
vides that  the  rector  of  Gateshead  should 
for  ever  be  the  master  of  the  hospital, 
that  thfire  should  be  three  poor  and  needy 
men,  bachelors  or  widowers  advanced  in 
life,  sustained,  maintained  and  relieved  in 
the  hospital,  who  should  be  called  the  bre- 
thren, and  should  remain,  be  sustained 
and  relieved  during  their  natural  lives. 
The  charter  further  provides  that  when 
and  so  often  as  it  should  happen  that  any 
of  the  brethren  should  die,  or  be  removed 
from  the  hospital  for  any  cause  prescribed 
by  the  ordinances,  provisions  and  consti- 
tutions of  the  hospital,  or  in  any  other 
manner  whatsoever  should  be  removed 
from  the  hospital,  or  should  withdraw  of 
his  own  accord,  then  the  master  should 
within  fourteen  days  nominate  and  place 
in  actual  possession  any  other  fit  person. 
The  charter  further  provides,  thiat  the 
Bishop  of  Durham  and  his  successors 
should  from  time  to  time  revise  the 
ancient  statutes,  laws,  ordinances  and 
constitutions  of  the  hospital,  and  make 
such  good,  fit  and  wholesome  statutes  in 
writing,  concerning  the  government  and 
direction  of  the  master  and  brethren,  as 
should  not  be  contrary  or  repu^^nant  to 
law,  and  by  the  charter  the  hospital,  with 
the  garden  and  other  lands  (the  greater 
part  of  which  still  belong  to  the  hospital), 
were  muted  to  the  master  and  brethr^ 
and  their  successors,  to  have,  hold  and 
enjoy  the  same  to  the  sole  and  proper 
benefit  and  use  of  the  master  and  bre- 
thren and  their  successors,  in  free,  pure 
and  perpetual  frankalmoign  for  ever.  It 
was  also  provided  that  a&r  the  death  of 
the  then  master,  his  successors  should 
have  and  ^'oy  for  their  own  use  and 
benefit  one  ndl  third  part  of  the  rents, 
revenues  and  profits  of  all  and  singular 
the  lands,  tenements  and  hereditaments 
thereby  granted  to  the  hospital,  and  the 
brethren  and  their  successors  should  have 
and  enjoy  for  their  own  use  and  noainte- 
nance  the  other  two  parts  of  such  rents, 
revenues  and  profits. 

An  Act  of  Parliament  was  passed  in 
the  51st  year  of  King  George  the 
Third  (1811)  for  enabling  the  master 
and  brethren  of  the  hospital  to  grant 
leases,  and  to  enaUe  the  Bishop  of  Dur« 
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bam  to  make  siatates  and  ordmances  for 
the  government  of  the  hospital.  This 
Act  recited  the  re-fonndation  charter  and 
that  the  master  and  brethren  were  seised 
of  certain  lands  in  Ghbteshead  which  are 
specified  in  the  schedule  thereto,  and  that 
the  Bishop  of  Darham  was  the  patron  of 
the  mastership  of  the  hospital  as  annexed 
to  the  rectory  of  Gateshead,  and  that  the 
master  of  the  hospital  had  the  appoint- 
ment of  the  brethren  in  case  of  vacancy. 
It  also  recites  that  no  statutes  or  ordi- 
nances of  any  kind  were  then  known, 
and  that  in  respect  thereof  the  estate  of 
the  said  bospiteui  was  capable  of  consider- 
able improvement.  That  it  was  also  ex- 
pedient that  statutes  should  be  made 
for  the  government  of  the  hospital  and 
that  the  benefits  of  the  hospital  should 
be  extended  to  a  greater  number  of  poor 
aged  men  in  furtherance  of  the  benevo- 
lent intentions  of  the  founder  thereof. 
The  Act  then,  after  giving  a  power  of 
leasing  to  the  master  and  brethren,  pro- 
ceeds to  enact  that  the  Bishop  of  Durham 
may  from  time  to  time  in  writing  under 
his  hand  make  and  establish  such  good 
and  convenient  and  wholesome  statutes, 
laws,  ordinances  and  constitutions,  as  well 
concerning  the  Divine  service  to  be  per- 
formed in  the  hospital,  and  the  allowance 
to  be  made  for  the  same  as  touching  the 
government  and  direction  of  the  master 
and  brethren,  and  providing  for  the  re- 
pairs of  the  estate  of  the  hospital  as  also 
for  increasing  the  number  of  the  poor 
and  aged  brethren,  and  such  statutes, 
laws,  ordinances  and  constitutions  from 
time  to  time  to  revise,  alter  and  amend 
80  as  the  same  be  not  contrarv  either  to 
the  laws  of  the  realm  or  to  the  charter, 
except  as  to  the  increase  of  the  number  of 
the  brethren.  And  it  further  enacts  that 
aiU  such  brethren  as  should  be  from  time 
to  time  added  as  aforescdd,  should  be 
named,  appointed  and  admitted,  and  from 
time  to  time  for  ever  be  filled  up  in 
the  same  manner  as  is  prescribed  by  the 
charter  for  naming,  appointing  and  ad- 
mitting the  three  "  ancient  brethren,*' 
and  all  such  additional  brethren  should 
be  called  "  the  younger  brethren,"  and 
should  not  be  deemed  or  taken  to  consti- 
tute any  part  of  the  said  body  corporate, 
provided  that  nothing  in  the  Act  should 


authorise  the  making  of  any  statute  which 
should  reduce  or  lessen  the  income  of  the 
then  present  master  and  three  brethren 
frt>m  the  rents  and  profits  of  the  estate 
belonging  to  the  hospital,  but  that  they 
should  during  their  lives  receive  for  their 
shares  of  the  future  rents  and  profits  of 
the  estates  as  much  as  they  then  actually 
received  from  such  rents  and  profits,  and 
that  the  shares  of  the  younger  brethren 
should  always  be  less  than  the  shares  of 
the  master  and  the  three  ancient  brethren. 

The  schedule  to  this  Act  included  the 
whole  of  the  lands  which  still  belonged  to 
the  hospital,  and  in  respect  of  which  the 
younger  brethren  claimed  to  vote. 

On  thel7th  pf  October,  1811,  Shute  Har- 
rington, Bishop  of  Durham,  made  certain 
statutes  and  ordinances  under  the  power 
contained  in  the  Act  of  Parliament,  by 
which  it  is  ordered  (amongst  other 
things),  that  in  addition  to  the  three  an- 
cient brethren,  who,  together  with  the 
master,  then  constituted  the  corporate 
body,  there  should  be  ten  younger  brethren 
who  should  be  entitled  to  itie  advant- 
ages after-mentioned ;  that  no  persons 
should  be  capable  of  being  appointed 
younger  brethren  except  single  men  of 
the  age  of  fifty-six  and  upwards  not  pos- 
sessing more  means  than  20/.  per  annum, 
of  unexceptionable  life  and  conversation, 
regular  attenders  of  the  Church  of  Eng- 
land  and  frequenters  of  the  Holy  Sacra- 
,  ment ;  that  the  brethren  should  attend 
Divine  service  regularly  when  opportunity 
ofiers,  and  should  be  sober,  discreet  and 
regular  in  life  and  conversation  ;  that  in 
case  of  one  or  more  of  the  brethren  being 
guilty  of  drunkenness  or  any  other  im- 
morality, the  master  should  certify  the 
same  to  the  bishop,  who  should  proceed, 
either  by  himself  or  by  the  Archdeacon 
of  Durham,  or  by  other  clergymen  of  the 
diocese,  to  examine  into  the  circumstanoes 
of  the  case,  and  should  either  remove 
him  from  the  hospital  or  subject  him  to 
such  lesser  punishment  as  he  sboold 
think  fit ;  that  the  brethren  should  from 
time  to  time  be  appointed  by  the  master ; 
that  such  younger  brethren  as  should 
reside  within  a  convenient  distance  of  the 
chapel  should  have  proper  seats  prepared 
and  set  apart  for  i^eir  accommodation, 
and  should  regularly  attend  Divine  ser- 
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Tice,  except  when  prevented  by  illness  or 
other  lawftd  impe(£lment  admitted  by  the 
master;  that  for  performance  of  Divine 
sernce  and  preaching   in  the  chapel,  a 
chaplam  shonld  be  appointed  by  the  mas- 
ter with  the  approbation  of  the  bishop  ; 
that  the  estates  of  the  hospital  shonld  be 
nnder  the  direction  and  management  of 
the  master,  who  should  receive  and  keep 
account   of   the   revenues   thereof,   and 
shoald,  in.  the  first  place,  pay  thereout 
the  land-tax,  income  tax,  tithes,  repairs 
and  all  other  outgoings  affecting  the  same, 
and  after  that  was  done  the  master  should 
carry  one-third  part  of  the  nett  rents  and 
reTcnnes  of  the  hospital  estates  to  his 
own  account,  and  should  then  pay  251. 
to  each    of  the  three   ancient  brethren 
and  40Z.  to  the  chaplain  for  his  salary, 
and  after   making  these   payments   the 
master  should,  on  the  24th  of  December 
in  every  year,  divide  the  residue  of  the 
said  nett  rents  and  revenues  between  the 
younger  brethien  of  the  hospital  in  equal 
shares  and  proportions,  yet  so  neverthe- 
less  that    no    younger   brother    should 
take  nnder  such  division  more  than  25^., 
th&  sum  directed  to  be  paid  to  each  of  the 
ancient  brethren. 

On  the  9th  of  October,  1849,  Edward 
Maltby,  Lord  Bishop  of  Durham,  made 
further  statutes  under  the  Act  of.  Parlia- 
ment, by  which  it  was  ordained,  amongst 
other  things,  that  to  the  ten  younger 
brethren  ordered  to  be  appointed  by  the 
statute  of  1811  should  be  added  two 
more  as  soon  as  the  funds  should  admit; 
that  the  master  should  have  power  from 
time  to  time  to  advance  to  the  younger 
brethren  such  sums  as  the  state  of  the 
revenues  might  appear  to  him  to  allow ; 
and  that  he  should,  on  or  before  the  25th 
of  March  in  each  year,  distribute  the  sur- 
plus among  them,  reserving  a  balance  in 
his  hands  not  exceeding  s^y  pounds  to 
meet  the  current  expenses,  provided  that 
the  shares  of  the  younger  brethren 
should  always  be  less  than  the  shares  of 
the  master  and  the  three  ancient  brethren, 
and  that  the  chaplain  should  receive  for 
his  services  the  annual  sum  of  701. 

By  a  statute  made  the  8th  of  October, 
1867,  by  Charles  Baring,  Bishop  of  Dur- 
ham,  four  more  younger  brethren  were 
added  to  the  twelve  theretofore  existing, 


and  by  another  statute  of  the  same  bishop 
made  the  2nd  of  April,  1869,  other  six 
younger  brethren  were  added.  A  subse- 
quent statute  of  the  same  bishop  has 
since  added  one  other  younger  brother, 
the  total  number  at  the  present  time  being 
thus  twenty-three. 

The  claimant,  James  Bennett,  and 
twenty-two  other  persons  whose  names 
were  mentioned  in  the  Case,  have  duly 
been  appointed,  and  now  are  the  younger 
brethren  of  the  said  hospital.  There  is 
no  written  form  of  appointment  of  a 
younger  brother,  such  appointment  being 
made  by  the  master  entering  his  name 
and  the  date  of  his  appointment  in  the 
roll  kept  by  him. 

No  instsmce  of  dismissal  of  a  brother 
has  ever  been  known. 

The  number  of  younger  brethren  has 
never  been  increased,  so  as  ta  reduce 
their  respective  shares  below  24Z.  per 
annum,  and,  in  fact,  the  share  of  each 
younger  brother  of  the  nett  rents  and  re- 
venues of  the  hospital  estates  has  ever 
since  the  Act  of  1811  amounted  to  up- 
wards of  24Z.  per  annum,  which  sum,  as 
well  as  the  chaplain's  stipend  of  70Z.  per 
annum,  has  belen  regularly  paid  to  them 
by  the  master. 

There  is  no  hospital  building  at  present 
in  existence,  and  neither  chaplain  nor  any 
of  the  brethren  actually  occupy  any 
part  of  the  property  belonging  to  the 
hospital. 

Upon  these  facts  it  was  contended  by 
the  objector  that  the  amount  of  annual 
payments  to  the  claimant  could  never  ex- 
ceed 25Z.,  and  might  be  less,  if  the  bishop 
should  think  fit  to  increase  the  number 
of  younger  brethren ;  that  the  claimant, 
together  with  the  other  younger  breth- 
ren, was  not  entitled  to  the  surplus  of 
the  lands  and  tenements  in  question,  or 
of  the  rents  and  profits  thereof,  after  pro- 
viding for  the  one-third  share  of  the 
master,  the  payments  to  the  ancient  breth- 
ren, and  the  chaplain's  salary ;  but  that, 
after  deducting  the  master's  share,  and 
paying  the  25Z.  a-piece  to  the  three  an- 
cient brethren,  the  chaplain's  salary,  the 
claimant  and  the  other  younger  breth- 
ren the  252.,  or  such  lesser  sum  as  for 
the  time  being  they  shoald  be  entitled  to, 
the  surplus  of  the  rents  and  profits  must 
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be  set  aside  for  any  additional  younger 
brethren  that  might  be  appointed;  and 
that  consequently  the  clainiant  could  not 
be  considered  a  part  owner  of  the  said 
lands  and  tenements,  or  as  haying  an 
estate  at  law  or  in  equity  therein.  It  was 
also  contended  that  the  sum  payable  to 
the  claimant  was  not  a  rent  charge,  both 
because  it  was  of  uncertain  amount  and 
liable  to  be  yaried,  and  because  such  sum 
was  not  a  charge  upon  the  said  lands 
and  tenements. 

On  the  other  hand  it  was  contended 
for  the  claimant  that,  inasmuch  as  the 
whole  surplus  of  the  rents  and  profits  of 
the  lands  and  tenements,  after  deducting 
the  master's  third  part  and  the  payments 
to  the  ancient  brethren  and  the  chaplain's 
salary,  must  be  diyided  among  a  certain 
class,  yiz.,  the  younger  brethren,  of  which 
class  the  claimant  was  one,  the  circum- 
stances of  the  number  of  such  class  being 
liable  to  be  increased,  and  possibly  the 
payment  to  each  person  of  that  class 
being  liable  to  be  diminished,  did  not 
preyent  the  whole  class,  although  yarying 
from  time  to  time,  from  being  equitable 
owners  of  and  haying  an  equi^ble  estate 
in  the  said  lands  and  tenements ;  that  as 
the  present  amount  of  the  payments  to 
each  of  the  younger  brothers  was  aboye 
61.  a  year,  he  was  entitled,  as  haying  an 
equitable  estate  for  life  in  the  lands  and 
tenements,  to  be  registered  as  a  yoter. 
Also,  that  if  not  haying  such  equitable 
estate  in  the  said  lands  and  tenements, 
the  claimant  had  a  rent  charge,  or  such 
an  interest  in  the  nature  of  a  rent  charge, 
in  the  said  lands  and  tenements,  as 
to  enable  him  to  be  registered  as  a 
voter. 

The  revising  barrister  was  of  opinion  that 
inasmuch  as  the  claimant  ana  the  other 
younger  brethren  were  not  necessarily 
entitkd  to  the  whole  surplus  after  paying 
the  ancient  brethren  and  the  chaplain  the 
sums  aforesaid,  of  the  nett  two-thirds  of 
the  rents  and  revenues  of  the  hospital 
estates,  but  were  only  each  entitled  to 
receive  thereout  an  annual  payment  never 
exceeding  25Z.  per  annum,  they  had  not 
an  equitable  es^te  in  the  said  lands  and 
tenements.  The  revising  barrister  also 
was  of  opinion  that  the  amount  of  the 
payments  to  the  claimant  not  being  a 


fixed  and  certain  charge  upon  the  said 
lands  and  tenements,  was  not  a  rent 
charge ;  and  he  therefore  disallowed  the 
claim,  and  struck  the  claimant's  name  out 
of  the  list  of  claimants. 

Hugh  Shield,  for  the  appellant. — ^The 
appellant  is  one  of  the  younger  brethren  > 
of  the  hospital,  and  as  such  he  is  entitled 
to  the  coimty  franchise  under  section  5, 
sub-section  1,  of  the  Representation  of 
the  People  Act,  1867  (30  &  81  Vict, 
c.  102),  by  reason  of  his  having  an  equit- 
able estate  for  his  life  in  lands  of  not  less 
than  5Z.  a  year.  It  is  not  a  claim  for  an 
equitable  estate  in  any  room  in  the  hos- 
pital, so  that  no  question  need  l>e  raised 
as  to  the  liability  of  the  claimant  to  have 
his  -room  changed,  or  to  be  subject  to 
any  particular  restriction  or  condition; 
but  it  is  a  claim  to  an  estate  out  of  the 
profits  of  lands  belonging  to  the  hospital, 
and  which  are  vested  in  the  corporate  body 
in  trust  for  the  younger  brethren.  If  the 
claimant  has  the  estate  which  he  claims 
it  matters  not  whether  the  motives  of  the 
person  granting  it  were  eleemosyi^ry  or 
not — BoherU  v.  Percival  (1). 

[BovHiL,  C. J. — ^What  proportion  of  an 
estate  in  the  land  do  you  say  the  appel- 
lant has  P  Brett,  J. — Can  you  say  the 
corporation  hold  the  whole  of  the  lands 
as  trustees  for  the  younger  brethren  P] 

The  corporation  hold  the  whole  as 
trustees  for  themselves  and  the  younger 
brethren,  that  is  to  say  the  corporation 
are  to  pay  one-third  share  of  the  profits 
to  the  master,  2bl,  a  piece  to  the 
three  ancient  brethren,  and  to  pay  the 
chaplain's  salary,  and  after  these  have 
been  provided  mr,  they  are  to  pay  the 
residue  to  the  younger  brethren.  It  is  true 
that  whenever  there  is  more  than  enough 
to  pay  261,  a  piece  to  the  then  existing 
younger  brethren  the  overplus  remains  to 
accumulate  imtil  there  be  sufficient  funds 
to  increase  the  number  of  the  younger 
brethren,  but  the  surplus,  whatever  it 
may  be,  is  for  a  class  who  may  be  de- 
scribed by  the  denomination  of  "  younger 
brethren,"  and  this  distinguishes  the 
present  case  from  that  of  Steels  v.  Bo8' 


(1)  18  Com.  B.  Rep.  N.S.  i 
Eep.  (N.S.)  C.P.  84. 


J ;  8.  c  84  Law  J. 
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icorth  (2),  on  wbicli  the  respondent  will 
relj.  There,  certain  fixed  payments  only 
were  made  ont  of  the  profits  of  cer- 
tain lands  to  the  inmates  of  a  hospital, 
and  the  inmates  had  no  right  to  the 
Borplua  income,  and  therefore  snch  in- 
mates were  held  not  to  have  an  eqnitable 
freehold  interest  in  snch  lands. 

[BoviLL,  C.J. — ^According  to  yonr  ar- 
gument it  is  not  the  elder  brethren,  who 
take  their  25Z.  a  year  out  of  the  first  por- 
tion of  the  income,  who  haye  an  eqnitable 
estate  in  the  land,  but  the  younger  bre- 
thren who  take  their  annuities  out  of  the 
Burplas.  Beett,  J. — You  must  be  there- 
fore driven  to  contend  that  the  younger 
bretliren  take  an  equitable  estate  in  the 
whole,  subject  to  a  rent  charge  in  fiEbYOur 
of  the  elder  brethren.] 

There  is  nothing  absurd  in  that.  The 
whole  surplus  is  intended  to  be  devoted 
for  the  class  called  "  younger  brethren." 
Next,  if  the  claimant  be  not  so  entitled, 
then  he  is  entitled  as  having  a  tenement 
within  the  meaning  of  8  Hen.  6.  c.  7. 
Lord  Kenyon  said  in  The  King  v.  The  In- 
habitants  of  Tolpvddle  (3)  that  "any- 
thing is  a  tenement  which  is  a  profit  out 
of  land."  In  that  case  a  person  who 
rented  twenty  cows  at  IZ.  10^.  each 
agreed  with  the  farmer  that  they  should 
be  fed  in  particular  fields  for  a  certain 
part  of  the  year,  during  which  time  no 
other  cattle  was  to  depasture  there,  and  it 
was  held  that  he  took  a  tenement  within 
the  13  &  14  Car.  2.  c.  12.  The  sum  to 
which  the  claimant  in  this  case  is  entitled 
issu^  out  of  the  land,  and  though  there 
be  no  power  of-  distress  for  it,  yet  it  is  a 
payment  for  which  distress  would  not  be 
an  inappropriate  remedy.  It  is  not  the 
less  a  rent,  because  it  is  subject  to 
variations,  for  it  is  capable  of  being  made 
certain — The  Queen  v.  Westhrooh  (4). 
The  inference  from  Bohinson  Y,Ainge  (5) 
is  that  if  in  that  case  the  payments 
had  issued  wholly  out  of  the  realty  the 

(2)  18  Com.  B.  Eep.  N.S.  22;  s.  c.  34  Law  J. 
Eep.  (ir.8.)  C.P.  57. 

(3)  4  Term  Rep.  671. 

(4)  10  aB.  Rep.  178;   s.  c.  16  Law  J.  Rep. 
(jTA)  M.C.  87. 

(5)  Hop.  &  Oolt  193. 


voter's  claim  would  hftve  been  sustained. 
In  Ashmore  v.  Lees  (6)  the  annual  amount 
which  the  inmates  of  the  hospital  were 
absolutely  entitled  to  receive  out  of 
the  profits  was  not  sufficient  to  confer  the 
firanohise. 

Manisty  (0.  Crompton  with  him)  ap- 
peared for  the  respondent,  but  was  not 
called  upon. 

BoviLL,  C.J. — By  the  terms  of  the  con- 
stitution of  this  hospital  the  legal  estate 
in  its  lands  is  vested  in  the  corporation, 
and  the  estates  of  the  hospital  are  under 
the  management  of  the  master,  who 
receives  the  same  and  pays  thereout  the 
land  tax,  tithes,  repairs  and  other  out- 
goings, and  after  that  carries  one-third  of 
the  net  revenues  to  his  owii  account,  and 
then  pays  252.  each  to  the  three  elder 
brethren  and  70Z.  to  the  chaplain,  and 
when  these  are  paid  he  divides  annually 
the  residue  between  the  younger  brethreli, 
but  so  that  no  younger  brother  takes  more 
than  252.  According  to  the  terms  of  this 
constitution  it  appears  therefore  that  the 
younger  brethren  are  entitled  only  to  an 
equitable  right  to  a  share  of  the  money 
which  forms  the  surplus  of  the  trust  funds 
after  the  payments  directed  to  be  made, 
and  to  which  I  have  already  referred,  have 
been  made.  I  think  the  present  case  is 
a  stronger  one  against  the  claimant  than 
that  in  Steele  v.  Bosworth  (2)  was^against 
the  votes  in  that  case.  It  is  difficult  to 
make  out  what  estate  either  of  the  younger 
brethren  here  had  in  the  land  itself.  I 
think  that  they  were  only  entitled  to 
receive  money,  and  that  they  had  no 
estate  in  land  or  in  money  issuing  out  of 
land,  and  that  this  case  is  governed  by 
Steele  v.  Bosworth  (2),  and  that  the  revis- 
ing barrister  was  quite  rights  and  his 
decision  should  be  affirmed. 

Keating,  J. — I  am  of  the  same  opinion. 
Numerous  cases  have  arisen  in  which  the 
inmates  of  a  hospital  have  claimed  the 
franchise,  and  the  question  in  those  cases 
has  always  been  whether  the  claimant 
could  make  out  that  he  had  an  equitable 
interest  in  any  particular  portion  of  the 
real  estate,  either  legal  or  equitable.   Here 

(6)  2  Com.  B.  Rep.  81 ;  8.  c  15  Law  J.  Rep. 
(w.s.)CJ.  66.* 
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there  is  a  total  absence  of  a  defined  por- 
tion either  of  the  estate  or  of  the  proceeds 
thereof.  It  appears  that  after  making 
certain  payments  out  of  the  proceeds, 
varying  each  year,  the  surplus  is  to  be 
divided  among  the  younger  brethren,  but 
so  that  the  share  of  each  is  not  to  exceed 
25/.  a  year.  Without  overruling  Steele 
V.  Bosworth  (2),  we  cannot  hold  that  this 
would  give  the  claimaot  the  franchise.  If 
here  there  was  more  than  enough  to  pay 
261,  to  each  of  the  younger  brethren,  then 
the  surplus  would  be  undisposed  of,  so  that 
it  is  impossible  to  make  any  distinction 
between  the  present  case  and  that  of  Steele 
V.  Bosworth  (2).  The  ground  of  the 
decision  in  that  case  was  that  the  voter 
was  not  entitled  to  any  equitable  inter- 
est in  the  land,  but  only  to  a  certain 
money  payment,  and  so  here  the  claimant 
is  entitled  to  a  money  payment  and 
nothing  more,  and  therefore  that  case 
is  a  direct  authority  against  the  claim- 
ant's right  to  the  vote.  It  has  been 
argued  Uiat  the  claimant  was  entitled  as 
having  a  rent-charge  issuing  out  of  land, 
but  I  do  not  think  that  Mr.  Shield  much 
relied  on  this,  because  the  sum  payable  to 
the  claimant  was  not  a  definite  sum.  In- 
deed, the  claimant's  right  to  the  vote 
stands  on  the  same  ground  as  did  the 
claimant  in  Steele  v.  Bosworth  (2),  and 
like  him  he  is  entitled  only  to  a  money 
payment. 

Brett,  J.  —  The  claimant  claims  the* 
county  franchise  in  right  of  his  having 
an  estate  in  land.  It  is  not  contended 
that  he  has  any  legal  estate,  and  therefore 
the  question  is  whether  he  has  shewn 
that  he  has  any  equitable  estate  in  land. 
He  must  shew  that  he  has  an  equitable 
estate,  either  in  the  whole  land  as  tenant 
in  common  or  else  in  a  specific  part  of 
it.  Now,  can  it  be  said  that  he  is 
equitable  tenant  in  common  with  the 
corporation  of  the  whole  land  of  the  hos-  ^ 
pital  ?  If  he  be  such,  then  the  corpo- 
ration would  have  no  beneficial  estate 
in  the  land  at  all.  Is  he  equitable  te- 
nant in  common  with  the  elder  brethren  ? 
That  cannot  be,  for  it  is  admitted  that 
they  have  not  a  right  to  the  whole.  Then, 
haa  he  any  equitable  interest  as  joint 
tenant  or  otherwise  in  any  specific  part  ? 
Mr.  Shield  was  obliged  to  say  that  his 


interest  (if  any)  was  in  the  whole  land, 
and  that  the  equitable  interest  of  the 
elder  brethren  and  master  was  a  charge 
upoA  the  whole  land.  That  however  can- 
not be  maintained.  It  is  impossible  to 
say  what  is  the  particular  portion  of  land 
to  which  the  claimant  is  equitably  entitled, 
either  as  tenant  in  common  or  as  joint  te- 
nant. He  is  entitled  to  no  specific  money 
payment  issuing  out  of  land,  but  after  the 
master  has  paid  himself  a  third  of  the 
rents  and  revenues,  and  has  paid  the  sums 
payable  to  the  three  elder  brethren  and  to 
the  chaplain,  and  after  he  has  reserved  a 
balance  to  meet  current  expenses,  the 
claimant  is  to  share  with  the  other 
younger  brethren  in  the  surplus,  but  he 
is  not  to  receive  more  that  25Z.,  and  if  the 
amount  on  such  division  be  over  25Z.  there 
would  be  a  surplus,  to  no  part  of  which 
the  claimant  would  be  entitled.  The  case 
of  Steele  v.  Bosworth  (2)  is  therefore  an 
authority  directly  in  point.  It  was  then 
urged  that  the  claimant  had  a  freehold  tene- 
ment within  the  meaning  of  8  Hen.  6.  c.  7, 
but  when  Mr.  Shield  was  asked  to  point  out 
what  was  the  freehold  tenement,  he  was 
obhged  to  say  that  it  was  a  freehold  rent 
charge.  The  amount  to  which  the  claim- 
ant is  entitled  is  payable  out  of  moneys 
received  by  another,  and  is,  therefore,  not 
a  rent  charge  at  aU ;  moreover,  it  is  an 
uncertain  amount,  for  which,  there  can  be 
no  power  of  distress,  and  that  also  shews 
that  it  is  not  a  rent  charge.  Therefore  it 
seems  that  the  claimant  has  neitheV  any 
legal  or  equitable  estate  in  land,  nor  a 
rent  charge ;  he  consequently  is  not  en- 
titled  to  any  vote. 
Grove,  J.,  concurred. 

Decision  affirmed. 


Attorneys — J.  W.  Hickin,  agent  for  R.  Simey, 
Sunderland,  for  appellant;  Kogerson  &  Ford, 
agents  for  Marshall  &  Son,  Durham,  for  re- 
spondentj). 
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HUNTER  V.  QBEENSILL. 
FITZQERALD  V,  SAME. 

PAGET,  garnishee. 


\ 


Attachment  of  Debt — Common  Law  Pro- 
c^ure  Act,  1854  (17  &  18  VicL  c.  125), 
«.  61 — BarikrupVa  Money, 

The  surplus  money  due  to  a  hanJcrupt  oiU 
o/  his  estate  after  payment  of  20s,  in  the 
Vound  to  the  creditors  under  the  bankruptcy, 
i«  not  a  "  debt "  due  to  the  bankrupt  from 
ihe  official  assignee  (though  the  bankrupt's 
^^  remains  vested  in  him)  which  can  be 
(i^hed  under  the  gamisliee  clauses  of  the 
Oommm  Law  Procedure  Act,  1854,  by  a 
pdgmmt  creditor  of  the  bankrupt, 

ThesQ  were  two  mles  nisi  obtained  at 

^ie  instance  of  Peter  Paget,  the  garnishee, 

^  set  aside  two  orders  of  attachment 

^iiich  had  been  obtained  under  the  Glstsec- 

Hon  of  the  Common  Law  Procedure  Act, 

^^4  (17  &  18  Vict.  c.  125),  to  attach  aU 

^on^  alleged  to  be  due  from  Paget  to 

w^e  defendant,  to   answer  the  judgment 

<*^bt6  of  the  plaintiffs,  who  were  judgment 

^ditors  of  the  defendant.     It  appeared 

^^   the  defendant  had  been  adjudged 

^•^^fanipt  in  1867,  and  that  Pa^et  was  the 

official   assignee  under  such  bankruptcy 

^d  that  no  creditors'  assignee  had  been 

appoiixted.    The  estate  was  said  to  be  more 

r*^   snflficient  to  pay  20s,  in  the  pound 

V^  the  creditors  under  the  bankruptcy, 

^^   the  surplus  money  which  would  be 

H^K*-^  the  defendant  after  payment  of  the 

^  ^    Tinder  the  bankruptcy,  was  what 

^  Sought  to  be  attached  by  the  attach- 

ent  Orders.     The  question  raised  by  the 

P  setxt^  rules,  and  which  had  been  re- 

1^^^    to  this   Court  by  Hannen,  J.,  at 

/^^^^>er8,  was  whether  this  surplus  money 

^Ti  attachable  debt  under  the  statute. 

/**VoM?  now  shewed  cause. — The  Bank- 

^^y  Act,  1849  (12  &  13  Vict.  c.  106), 

*  ^P»   vests  the  estate  of  the  bankrupt 

,    ^ho  official  assignee,  and  declares  that 

.^    to  be  deemed  the   sole  assignee 

^"^T^     the  appointment  of   a  creditors* 

^^Siiee,  when   by  section    117  of  the 

^^■^kruptcy  Act,  1861    (24  &  25  Vict. 

C«  1^4),  all  the  estate  both  real  and  per- 

^X^  would  be  divested  out  of  the  official 


and  vested  in  the  creditors'  assignee.  No 
creditors'  assignee  has  ever  been  ap- 
pointed in  this  case,  and  therefore  all  the 
bankrupt's  estate  remains  in  Paget,  the 
official  assignee,  who  in  the  present  in- 
stance is  a  debtor  of  the  bankrupt  in 
respect  of  the  surplus  due  to  the  bank- 
rupt after  payment  of  the  creditors. 

[BoviLL,  C.J. — He  cannot  be  sued  for 
it  by  the  bankrupt.  Nothing  can  be  paid 
by  the  official  assignee  without  an  order 
of  the  Court  of  Bankruptcy.] 

It  must  be  admitted  that  that  part 
of  the  attachment  order  in  each  of  these 
cases  which  calls  on  the  garnishee  to  shew 
cause  why  he  should  not  pay  the  judgment 
debt,  cannot  be  carried  out,  but  the  order 
notwithstanding  this  may  still  remain  a 
good  order  for  the  purpose  of  attaching 
the  debt  and  giving  the  judgment  creditor 
priority  over  other  creditors. 

[BoviLL,  C.J. — ^You  must  shew  that 
the  garnishee  is  a  debtor.] 

For  that  the  case  of  Ex  parte  MarsluiU 
Turner  (1)  is  an  authority  in  point.  There 
the  garnishee  clauses  of  the  Cfommon  Law 
Procedure  Act,  1854,  were  held  to  apply 
to  funds  in  the  hands  of  an  official 
manager  of  a  joint  stock  company  in  pro- 
cess of  being  wound  up,  where  the  com- 
pany  was  indebted  to  the  judgment  debtor ; 
and  Willes,  J.,  at  chambers  is  stated  to 
have  made  the  common  garnishee  order 
to  attach  the  money,  leaving  it  to  the 
Court  of  Chancery  to  give  effect  to  it. 
It  is  true  that  Russell  v.  The  East  Anglian 
Uailway  Company  (2),  Ames  v.  Tlie  TruS' 
tees  of  the  Birkenhead  Docks  (3),  and  Be 
Winton  v.  The  Mayor  of  Brecon  (4),  seem 
to  shew  that  money  in  the  hands  of  a  re- 
ceiver appointed  by  the  Court  of  Chan- 
eery  is  not  attachable,  but  such  receiver 
stands  in  a  diffi^rent  position  from  that  of 
an  official  assignee,  and  is  in  the  position 
of  the  Court  itself  whose  officer  he  is.  In 
SparJcs  V.  Younge  (5)  the  Court  allowed 

(1)  30  Law  J.  Rep.  (n.s.)  Chauc.  92. 

(2)  3  Mac.  &  G.  104;  s.  c.  20  Law  J.  JRep. 
(n.s.)  Chauc  257. 

(3)  20  Beav.  332;  s.  c.  22  Law  J.  Rep.  (n.s.) 
Chanc.  540. 

(4)  28  Beav.  200. 

(6)  8  Ir.  Com.  Law  Caa.  261. 


Digitized  by 


Google 


56 


COURT  OP  COMMON  PLEAS; 


[N.S. 


the  attaclimeiifc  order  to  stand,  although 
that  part  of  the  order  which  called  on 
the  garnishee  to  pay  was  discharged.  In 
like  manner  it  is  now  asked  that  so  ma(^ 
of  the  orders  in  the  actions  now  before 
the  Court  which  attach  the  debt  maj  be 
allowed  to  stand. 

Lumley  Smith,  in  support  of  the  rules. — 
The  case  of  Kennett  v.  The  Westminster 
Improvement  Gommissmiers  (6)  shews 
that  the  garnishee  is  entitled  to  set  aside 
the  order  if  there  be  no  attachable  debt. 
Here  there  is  no  debt  due  from  Paget. 
The  official  assignee  is  not  allowed  to  re- 
tain the  money  he  receives  from  the  bank- 
rupt's estate,  but  he  has  to  pay  it  into  the 
Bankruptcy  Court  to  the  credit  of  the 
Accountant-General ;  and  even  when  a 
dividend  is  ordered,  the  official  assignee 
does' not  pay  any  money,  but  he  gives 
the  creditor  a  warrant  to  the  effect  that 
such  creditor  is  entitled  to  a  certain  sum, 
and  this  enables  the  creditor  to  get  the 
money  from  the  bank.  The  12  &  13 
Vict.  c.  106.  s.  197,  shews  that,  if  there 
be  a  surplus,  the  Court  may  order  it  to 
be  paid  to  the  bankrupt;  bu*  it  could 
not  be  paid  without  such  order.  The 
case  of  Boyse  v.  Simpson  (7)  is  directly 
in  point.  There  a  dividend  payable  by 
an  assignee  in  bankruptcy  to  a  creditor 
who  had  proved  in  the  bankruptcy, 
was  held  not  attachable  under  the  gar- 
nishee clauses  of  the  Irish  Common 
Law  Procedure  Act,  which  do  not  differ 
in  this  respect  from  those  of  the  English 
Act.  The  cases  which  have  been  cited  as  to 
a  receiver  in  Chanqery  are  applicable ;  for 
an  official  assignee  is  entitled  to  the  same 
protection  as  such  receiver — Griffith  and 
Holmes  on  Banhniptcy,  p.  852. 

BoviLL,  C.J. — I  am  of  opinion  that  the 
present  case  does  not  fall  within  the  gar- 
nishee  clauses  of  the  Common  Law  Pro- 
ceedure  Act,  1854.  Those  clauses  are 
directed  to  the  attachment  of  debts,  and 
the  whole  machinery  of  the  enactments  is 
applicable  only  to  debts,  and  those  exist- 
ing debts  for  which  a  discharge  may  be 

(6)  11  Exch.  Kep.  340;  8.  c.  26  Law  J.  Kep. 
(h.8.)  Exch.  97. 

(7)  8  Ir.  Coxa.  Law  C&s.  523. 


given.  Now  it  is  conceded  that  under 
the  orders  which  have  been  made  in  the 
present  case  the  garnishee  would  not  be 
justified  in  paying.  There  is  the  case 
where  a  receiver  appointed  by  the  Court 
of  Chancery  paid  a  debt  under  a  garnishee 
order,  and  the  Court  disallowed  such  pay- 
ment—1>6  Winton  v.  Ths  Mayor  of  Brecon 
(4).  It  has,  however,  been  cont^ded  by 
Mr.  Barrow  that  notwithstanding  the 
orders  cannot  be  enforced,  and  the  gar- 
nishee would  not  be  justified  in  paying 
under  them,  yet  the  orders  m^  stsmd  for 
attaching  the  money.  It  is,  I  think,  im- 
possible to  put  a  different  construction 
upon  the  woid  "  debt "  in  tiiis  61st  section 
from  what  it  must  mean  in  the  other  sec- 
tions which  relate  to  the  enforcement  of 
the  attachment  orders.  In  one  sense  only, 
the  garnishee  in  the  present  case  has 
money  belonging  to  the  defendant,  that  is 
to  say,  money  which,  after  payment  of  the 
creditors,  may  be  payable  to  the  bankrupt, 
but  whether  it  will  be  payable  to  him  or 
not  must  depend  on  the  order  which  may 
be  afterwards  made  by  the  Bankruptcy 
Court.  The  case  of  Boyse  v.  Simpson  (7) 
is  a  strong  authority  tliat  such  orders  as 
those  in  the  present  case  cannot  be  made, 
and  the  reasons  given  by  Pigot,  C.B.,  in 
his  judgment  at  page  526  of  the  report," 
shew  this  to  my  mind  most  conclusively. 
Mr.  Barrow  has  relied  very  much  on  the 
case  of  Ex  parte  Marshall  Turner  (1),  but 
on  carefully  examining  it  I  cannot  see 
that  it  decides  anything  of  the  kind  for 
which  he  has  contended.  The  question 
there  was  as  to  the  priority  of  twocreditors, 
Mr.  Smith  and  Mr.  Turner,  the  counsel 
for  the  official  manager  stating,  that  the 
only  desii*e  of  the  official  manager  was  to 
be  rid  of  the  money  in  his  hands ;  in 
the  result  the  Court  gave  effect,  not  to  the 
garnishee  order,  but  to  the  priority  of  the 
claim  of  Mr.  Smith  over  that  of  Mr.  Turner. 
It  is  said  that  the  decision  of  the  Lords 
Justices  in  that  case  affirmed  the  validity 
of  the  orders,  but  it  appears  from  the 
report  that  the  practice  at  the  Judges* 
Chambers  was  to  refuse  to  grant  such 
orders  against  official  managers  of  com- 
panies, and  that  the  late  Mr.  Justice 
WiUes  made  them  on  the  undertaking  of 
Mr.  Turner  not  to  act  upon  them,  except 
under  the  order  of  the  Court  of  Chanceiy. 
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The  cmmmstanoes  in  that  case  were 

^^  peculiar,  and  it  certainly  is  not  an 

^^ority  to  shew  tbat  the  money  in  the 

'^^^i^  of  the  official  manager  was  a  debt 

^tkin  the  meaning  of  section  61  of  the 

^<**nmon  Law  Procure  Act,  1854.     In- 

^^,  Lord  Justice  Turner  in  his  jadgment 

^iisiders  the  attachment  in  that  case  as 

^S^t  the  company,  and  says,  "  It  is  upon 

^  ^bt  due  from  the  company,  and  the 

official  assignee  has  money  in  his  hands 

^  pay  the  debt  independently  of  any 

question  as  to  how  the  fund  arises."     On 

^^  whole,  as  it  seems  to  me,  it  was  un- 

'Jfioessary  there  to  determii\e  accurately 

^hat  was  the  precise  effect  of  the  gar- 

i^^iee  orders*  which  had  been  made. 

In  the  present  case,  I  have  no  hesitation 
^  coming  to  the  conclusion  that  the  sur- 


plus money  to  which  the  bankrupt  may 
be  entitled  is  not  a  debt  from  the  official 
assignee,  and  that  the  case  is  governed  by 
the  decision  in  Bayse  v.  Simpson  (7),  and 
consequently  that  the  rules  to  set  aside 
the  orders  should  be  made  absolute. 

Denman,  J. — ^I  concur  in  thinking  that 
this  surplus  money  is  not  a  debt  within 
the  meaning  of  the  garnishee  clauses  of 
the  Common  Law  Procedure  Act,  1854. 
The  case  of  ex  parte  Marshall  Turner  (1), 
which  is  the  onljr  one  on  which  Mr.  Bar- 
row could  rely,  is  really  not  applicable. 

Bules  absolute, 
Attomej^W.  W.  Aldridge,  for  the  garnishee. 


^' 


END  OF  MICHAELMAS  TEIUSf,  1872 
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HILARY  TERM,  86  VICTORLffi. 


1873     T 

T        11    I  CASELLA  V.   DABTON. 

BUht  of  Exchange  Act,  1855  (18  ^  10 
Vict.  c.  67) — Leave  to  Ajppear — Defence  in 
Abatement, 

Where  a  writ  is  issued  under  "  The  Sum' 
mary  Procedure  on  Bills  of  Exchange  Act, 
1855,"  a  defence  in  abatement  thai  the  de- 
fendant was  joint  acceptor  of  the  bill  of 
exchange  with  another,  is  a  legal  defence 
entitling  hmi  to  leave  to  appear  under 
section  2. 

This  was  an  application  to  rescind  an 
order  of  a  Master  made  nnder  tke  Bills  of 
Exchange  Act,  1855,  allowing  the  defend- 
ant to  appear.  A  previons  application  on 
jippeal  had  been  made  to  Brett,  J.,  who 
referred  the  matter  to  the  Court.  The 
action  was  against  the  defendant  as  accep- 
tor of  a  IhII  of  exchange,  and  the  affidavit 
disclosed  that  one  Fox  was  joint  acceptor 
with  the  defendant. 

Grantham  appeared  for  the  plaintiff, 
and  contended  that  the  defence  was  tech- 
nical and  not  meritorions,  and  therefore 
not  available  nnder  18  &  19  Vict.  c.  Q7, 

8.2. 

BoviLL,  C.J. — I  am  of  opinion  that  the 
Master  was  right.  The  defence  disclosed 
in  the  affidavit,  though  perhaps  somewhat 


technical,  is  a  legal  defence,  a  defence 
affecting  the  rights  of  the  parties  and 
allowed  by  law,  and  it  was  never  contem- 
plated that  the  statute  was  to  take  awaj 
any  legal  defence ;  on  the  contraiy,  the 
statute  says  that  on  an  affidavit  disclos- 
ing a  legal  defence  the  leave  '*  shall "  be 
given ;  and  here  it  is  clear  that  a  legal 
defence  was  disclosed,  and  therefore  it 
was  imperative  on  the  Master  to  make 
the  order. 

Btles,  J. — I  am  of  the  same  opinion. 
This  was  a  legardefence,  and  though  it  is 
true  that  the  marginal  note  to  section  2 
speaks  of  a  defence  on  the  merits,  it  seems 
to  me  that  the  marginal  note  is  not  part 
of  the  Act,  and  that  even  if  it  is,  the  de- 
fence is  one  on  the  merits  within  the 
meaning  of  the  statute. 

Keatdcq,  J. — I  am  of  the  same  opinion, 
and  I  recollect  that  soon  after  the  passing 
of  the  statute  Williams,  J.,  laid  down 
that  it  was  not  intended  to  deprive  the 
defendant  of  any  legal  defence. 

Brett,  J. — The  objection  made  is  that, 
assuming  the  affidavit  true,  and  that  there 
is  a  legal  defence,  yet  as  it  is  not  a 
meritorions  defence,  the  Master  ought  not 
to  have  made  this  order ;  but  the  statute 
does  not  take  away  any  legal  defence  even 
if  not  meritorious,  and  I  adopt  what  was 
formerly  said  by  Williams,  J.,  and  think 
that  whenever  a  legal  defence  is  disclosed 
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no  terms  are  to  be  imposed,  but  the  de- 
fendant baa  a  right  to  be  allowed  to 
appear.  I  refen^  the  cpiestion  to  the 
Conrt,  because  it  was  stated  at  chambers 
that  there  had  been  doubt  on  the  point 
and  a  diversity  of  practice. 

Rule  refused. 


Attorney— W.  A.  Cmmp,  for  plaintiff! 


[IN  THE  EXCHEQUER  CHAMBER.] 
{Appeal  from  the  Gouri  of  Common  Pleas,) 

1873.    1    HOKN  AST)  AKOTHBE  V,  THB  MID- 
Feb.  7.  I  lAND  BAILWAT  OOMPUTT. 


Conrnon  Caariers — Batlway  Compawy — 
Late  Delivery  of  Goods — Non-accepta/nce  of 
Qooda  hy  Gonsignee^Sjpecial  Notice  to  Gar* 
ner—Dwnuiges. 

The  plavnUffs  in  tU  hegvAmmg  of  the  year 
1871  wi^aeUid  to  supply,  at  4#.  a  pair,  a 
large  quanHty  of  shoes  to  Messrs.  Hickson 
^  Go,y  who  reqtdred  them  to  fulfil  a  eon^ 
tract  for  the  supply  of  the  Fren>ch  army 
during  the  late  waar.  The  last  day  for 
ddioery  hy  the  plaintiffs  was  the  Srd  of 
FebruaryytlS72,  cmd  all  shoes  not  so  de- 
livered would  be  thrown  hack  on  the  pldin- 
tiffs*  hands.  The  plamtiffs  delivered  a 
certain  quantify  of  shoes  to  the  defendants 
at  Kettering,  consigned  to  Messrs.  Hickson 
^  Co,,  in  London,  in  time  to  he  delvoered  on 
that  day.  Notice  was  given  to  the  station 
master  that  the  plaintiffs  were  under  can- 
tract  to  deliver  on  that  day,  and  if  not  so 
delivered  the  shoes  would  he  thrown  on  the 
plaintijfs'  hands,  hut  no  fwrther  information. 
The  shoes  were  not  delivered  hy  the  defends 
ants  UU  the  morning  of  the  next  day,  and 
were  r^ected.  The  plaintiffs,  using  their 
utmost  endeavours,  oould  only  sdl  the  re- 
jected shoes  at  2s,  9d,  a  pair,  and  in  conse- 
quence of  the  cessation  of  the  war  (he  consig- 
nees, hut  for  their  French  contract,  could  not 
havesold  them  at  a  higher  price  even  if  duly 
received.  The  defendants  paid  into  Court 
20i.,  which  was  sufficient  to  cover  the  ind- 
derUal  expenses  and  the  ordinary  damages 
to  which  the  plaiiiUffs  would  he  entitled,  hut 
the  latter  claimed  to  he  entitled  to  recover 


the  difference  hetween  4a,  and  2s.  9d,  a 
pair.— Held,  hy  the  majority  of  the  Court 
of  Exchequer  Chamher,  affirming  the  judg- 
ment of  the  Court  qf  Common  Pleas,  that 
the  phdnUffs  were  not  entitled  to  recover  the 
said  difference. 

Whether  the  rule  in  Hadley  v,  Baxen- 
dale  (9  Bxoh.  Rep.  341 ;  s.  o.  23  Law  J. 
Rep.  (K.s.)  Exch.  179)  in  its  entirety  is 
law  seems  questionahle. 

This  was  an  appeal  from  the  judgment 
of  the  Court  of  Common  Pleas,  on  a 
Special  Case,  in  favour  of  the  defendants, 
reported  41  Law  J.  Rep.  (n.s.}  C.P.  264. 

The  Special  Case  will  be  found  to  be 
fully  set  rorth  in  the  report  of  the  decision 
of  the  Court  below,  and  for  the  purposes 
of  the  present  report  the  above  statement 
in  the  head  note  will  suffice. 

Field  {Lumt&y  Smith  with  him),  argued 
for  the  appellants. 

Eenry  James  (Stwge  with  him),  for  the 
respondents. 

The  following  additional  authorities  were 
cited  — Eiley  v.  Home  (1),  Bohimon  v. 
Barman  (2),  Smeed  v.  Foord  (3),  The 
Great  Western  BaUioay  Company  v.  Bed- 
mayne  (4),  O'Hcmlmy,  The  Great  Western 
Railway  G<mpan/y  (5),  The  Peninsular  and 
Oriental  8team,[^c,,  Company  v.  Shand 
(6),  Behrens  v.  The  Great  Northern  Bail- 
way  Gompany  (7),  The  Great  Northern 
Bailwwy  Company  v.  Shepherd  (8). 

Kelly,  C.B. — I  am  of  opinion  that  the 
judgment  of  the  Court  of  Common  Pleas 
should  be  affirmed.  And  before  stating 
the  undisputed  facts,  I  will  premise,  as  re- 
spects what  was  the  market  price  .of  the 
goods  (as  to  which  I  believe  there  is  a 
difference  of  opinion  in  the  Court),  that 
I  think  that  there  is  nothing  to  shew  it 

(1)  6  Binff.  212. 

(2)  1  Exch.  Rep.  852;  a.  c.  18  Law  J.  Rep. 
(N.8.)  Exch.  202.  .  ^       ,      X 

(3)  1  E.  *  E.  602  }  B.  c  28  Law  J.  Rep.  (n.s.) 
Q.B.  178. 

(4)  Law  Rep.  1  C.P.  329. 

?6)  6  B.  &  8.  484 ;  s.  c.  84  Law  J.  Rep.  (n.s..) 
Q.^,  154. 

(6)  3  Moore*8  P.C.  N.S.  293. 

(7)  7  Hurl.  &  N.  950 ;  a.  c  31  Law  J.  Rep.  (jf.s,) 
Exch.  299. 

(8)  8  Exch.  Rep.  30;  s.  c  21  Law  J.  Rep.  (h.s.) 
Exch.  114. 
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-was,  and  that  looking  to  the  way  in  which 
the  case  is   stated,  we  mnst  assume  it 
was  not  at  any  time  greater  than  28,  9d. 
per  pair  of  shoes.     The  short  facts  of  the 
case  are  that  the  plaintiffs  delivered  the 
goods  to  the  railway  company,  directed 
that  they  should  be  delivered  to  the  Hick- 
sons  on  the  3rd  of  February,  and  further  in- 
timated that  they  shouldbe  delivered  then, 
as  otherwise  they  would  be  thrown  back 
on  their  hands.   And  the  goods  not  having 
been   then   delivered,  and  having  been 
thrown  back  on  the  plaintiffs'  hands,  the 
question  is,  what  is  to  be  the  measure  of 
damages.     For  the  defendants  it  is  con* 
tended  that  the  case  is  governed  by  a  plain 
rule,  and  that  only  the  difference  (which  is 
nil)  of  market  value  for  which  they  would 
ordinarily  be  liable   can    be   recovered, 
whilst  on  behalf  of  the  plaintiffs  an  impor- 
tant question  is  raised,  as  to  the  effect  of  an 
intimation  that  certain  special  damage  will 
arise  firom  non-delivery,  a  question,  how- 
ever, which,  in  my  view,  need  not  be  de- 
cided. ^Now,  it  is  to  be  remembered  that 
whatever  may  be  the  case  as  to  certain 
goods,  such  as  jewellery,  which  are  carried 
under  statntorv  provisions,  here  the  goods 
were  merchandise  to  which  those  statutes 
do  not  apply,  either  as  to  the  obligation 
to  accept,  &C.J  or  as  to  the  liability  for  da- 
mages, and  therefore  the  case  is  governed 
by  the  common  law.     Now,  first,  it  seems 
to  me  clear  that  the  railway  company  were 
bound  to  accept,  convey  as  directed  and 
deliver  the  ^oods,  and  if  they  be  so  bound, 
suppose  an  mtimation  as  extensive  as  that 
for  which  Mr.  Field  contends  was  made 
here,  i.e.  not  merely  an  intimation  that 
the  goods  would  be  thrown  on  the  plain- 
tiffs' hands,  but  an  express  statement  of 
the    nature    of   the    contract,   and    the 
amount  of  loss  which  its  breach  would 
entail,  what  would  be  the  position  of  the 
railway  company?     Would  they  be  the 
less  bound  to  receive    and  convey  the 
goods  ?    I  think  clearly  not.    Then  comes 
the  question   what  is  the  effect  of  the 
notice.      Is  it  to  force  the  company  to 
contract    so    as    to    be    liable    for  any 
damage     sustained    by    the     plaintiffs, 
although    the    amount    in    many    cases 
might  be  indefinitely  large,  and  although 
the  company  was  bound  to  receive  ?    It 
seems  to  me  that  there  is  no  reason  and 


no  authority  to  support  such  a  liability.    I 
^dl  to  see,  even  where  there  is  notice  of  the 
damage,  how  without  more  this  increases 
the  carrier's  liability.     On  the  one  hand 
the  company  has  no  power  to  say  they 
will  not  accept  the  goods  unless  an  extra 
charge  for  carriage  be  paid,  nor  on  the 
other  has  the  consimor  power  to  compel 
them  to  aecept  an  additional  remuneration 
and  liability.     Neither  can  impose  such  a 
contract  on  t^e  other.     In  the  absence  of 
an  express  contract,  I  cannot  see  how  a 
notice  that  the  damage  will  be  large  can 
create  a  contract  niaking  the  company 
liable  for  it.     So  that  even,  if  here  th^re 
were  a  notice  to  the  effect  contended  for 
by  Mr.  Field,  it  seems  to  me  jthat  unless 
thereon  there  be  in  terms,   express  or 
implied,  a  contract  that  the  ddfendants 
will  be  liable,  there  is  no  such  liabiHty. 
But  whether  this  be  so  or  not,  I  am 
clearly  of  opinion  that  here  the  only  in- 
timation to  the  railway  company,  and  the 
whole  effect  of  it,  is  tliat  if  the  goods  were 
not  delivered  at  the  particular  time  there 
would  be  a  breach  of  contract,  and  a  lia- 
bility to  an  action,  and  to  have  the  goods 
thrown    back   on  the  plaintiffs'    hands; 
that  the  case  falls  within  the  principle 
of  the  decided  cases,  that  only  what  the 
parties  contemplate  will  be  the  ordinary 
consequences  of  non-delivery,  is  recover- 
able as  damages;  and  that  the  natural 
consequence  would  be  simply  a  liability 
depending  on  the  difference  between  the 
market  prices,  and  here  there  is  none. 
Here  there  was  no  special  contract,  ex- 
press or  implied,  and  iSp  the  defendants  by 
notice  could  be  made  liable  as  contended, 
the  plaintiffs  to  make  them  so  were  bound 
clearly  to  express  that  they  held  them 
liable  for  the  specific  amount,  but  as  the 
intimation  was  only  what  I  have  stated, 
no  greater  liaHlity  was  cast  on  the  de- 
fendants   than    in    an    ordinary    cai^. 
Without  clear  notice  only  the  simple  dif- 
ference between  the  market  prices  and 
legitimate  expenses  can  be  recovered,  and 
as  there  was  no  difference  as  far  as  ap- 
pears,  and    enough    paid    in    to    cover 
nominal  damages  and  the  expenses,  the 
defendants  are  entitled  to  judgment. 

Martin,  B. — I  have  had  some  doubts, 
but  I  agree  that  the  judgment  should  be 
affirmed.     The  plaintiffs  no  doubt   lost 
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what  they  sae  for,  bnt  it  seems  to  me 
the^    are     only    entitled     to     ordinary 
damages.     One  test  is  to  smppose   the 
goods  were  bnmt,  and  in  such  case  I  can- 
not see  that  the  plaintiffs  could  recoyer 
foar  shillings  a  pair,  but  think  they  could 
recoyer  only  the  yalue  of  the  shoes  at  the 
time  when  they  were  burnt.     As  respects 
France  v.  Qaudet  (9),  the  champagne  case, 
the  action  there  was  between  yendor  and 
vendee,  and  further  there  is,  I  think,  little 
analogy  in  the  cases  on  this  subject,  and 
each  case  must  stand  on  its  own  grounds. 
Again,  suppose  another  man  had  sent 
exactly  similar  shoes  at  the  same  time, 
and  had  no  such  contract  as  is  relied  on 
here,  he  could  only  recoyer  the  ordinary 
damages,  and  how  is  it  possible  that  by 
the  communication  they  made  the  plain- 
tiffs could  throw  a  different  liability  on 
the  defendants  ?     That  is  one  ground,  I 
think,  for  deciding  in  &your  of  the  de- 
fendants.    Another  ground,  I   think,  is 
that     there    should    be     uniformity    of 
damages,  otherwise  the  door   would  be 
open  for  much  imposition.     And  I  haye 
come  to  the  conclusion  that  it  would  be 
dangerous,  except  ¥(here  there  is  a  con- 
tract, to  impose  on  a  carrier  a  greater 
liability  than  ordinary. 

Blackburn,  J. — I  am  also  of  opinion 

that  judgment  should  be  afl&rmed,  but  I 

am  anxious  to  guard  myself  and  state  how 

far  I  go.    To  a  certain  extent  there  is 

no  donbt  about    the  law,   there  is    no 

doubt  that  if  a  contract  be  broken  all  the 

damage  thereby  occurring  which  might 

reasonably  be  expected  in  ordinary  course 

to  follow,  is  recoyerable,  and  if  there  be 

a  contract  to  carry  goods  and  they  be 

lost,  the  carrier  ordinarily  must  pay  their 

yt^vLBy  though  it  may  be  more  than  he 

anticipated ;  whilst  were  is  no  doubt  on 

the  other  hand  that  if  the  damage  be  such 

4f  fTduld  not  ordinarily  be  expected,  it  is 

^/  r^eooyerable  if  notice  be  not  given  at 

/>^    t^ime  of  the  contract.     If  notice  of 

^^^^Iwd  damage  be  given  it  may  be  that 

it  'vvxnild  be  in  some  cases  evidence  of  a 

^^^J^'^^i'act  to  bear  the  loss,  and  if  such  a 

?^^**act  be  made  of  course  it  binds.    Bat 

^^^^»  even  if  there  be  notice,  there  is  no 

®P^cittl  contract,  the  contract  is  to  carry 

(9)  40  Uw  J.  Rep.  (n.s.)  a.B.  121. 


taid  deliyer  within  a  reasonable  time,  with 
notice  to  deliyer  on  the  3rd  of  February, 
if  reasonable,  but  we  cannot  say  that  there 
was  a  contract  to  deliver  on  the  3rd  of 
February,  or  anything  to  yary  the  ordinary 
contract.    And    indeed    if   the    station- 
master  had  made  a  contract  to  deliver  ou 
the  3rd  of  February,  and,  if  not,  be  liable 
to  the  specific  sum  claimed,   it    would 
clearly  have  been  beyond  his  authority. 
But  in  &ot  no  such  contract  was  made. 
Now  comes  a  question  on  which  I  speak 
with  reserve.     In  Hadley  y.  Baxendale 
(10)  it  is  said  that  if  special  notice  be 
given  the  damage  is  recoyerable,  though 
there  be  no  special  contract,  and  this  has 
been  repeated  in  various  cases,  but  it  is 
noticeable  that  there  seems  to  be  no  case 
where  it  has  been  held  that  if  notice  be 
given    abnormal    damages    may  be    re- 
coyered ;    and   I  should  be  inclined  to 
agree  with  my  brother  Martin,  that  they 
cannot  unless  there  be  a  contract.     But 
it  is  not  necessary  to  decide  this  question, 
because  here  in  &ct  th^re  was  no  such 
notice,  the  notice  here  given  conveys  full 
information  that  the  day  is  of  consequence 
and  that  the  goods  should  be  delivered  on 
the  3rdof  February  if  the  defendants  could, 
from  which  a  contract  of  sale  on  which 
there  was  a  profit  might  be  inferred,  but 
there  was  no  notice  that  the  defendants 
would   have  to  pay  the  amount  of  loss 
claimed.      Therefore  it  is  not  necessary 
to  decide  whether  the  dictum  in  Hadley 
y.  Baxendale  (10)  is  law,  though  I  confess 
that  at  present  I  think  it  a  mistake. 

Mellor,  J. — I  am  of  the  same  opinion. 
I  will  only  say  that  here  there  was  a  con- 
tract of  carriage  in  the  ordinary  terms, 
with  a  notice  to  deliyer  on  the  3rd  of  Feb- 
ruary, and  that  if  this  were  not  done 
the  goods  would  be  thrown  on  the  plain- 
tiffs' hands.  That  was  all.  There  was  no 
notice  to  bring  the  case  within  Hadley  y. 
Baxendale  (10),  for  the  plaintiffs  did  not 
say,  "  mind  you  must  deliyer  on  the  3rd 
of  February,  and  if  you  do  not  such  a  sum 
will  be  lost  and  I  shall  hold  you  respon- 
sible.*' There  was  no  such  notice  of  an 
exceptional  contract  at  an  exceptional 
price  as  to   make  the  defendants  liable 

(10)  9  Exch.  Rep.  341 ;  s.  c.  28  Law  J.  Rep. 
(II.S.)  Exch.  179. 
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within  the  mle  in  that  case.  And  as  re- 
spects the  amount  of  damages  the  in- 
ference I  draw  from  the  statements  in 
the  case  is  that  there  was  no  difiference 
in  the  market  prices,  for  the  difference 
between  which  in  such  case  the  defend- 
ants would  be  liable. 

PiGOTT,  B. — I  differ  in  opinion  and 
think  that  the  plaintiffs  are  entitled  to 
recover  what  they  have  lost.  The  ques- 
tion is  as  to  the  amount  of  damages  re- 
coverable where  there  has  been  a  breach 
of  contract  by  a  carrier  under  a  special 
notice.  If  the  company  are  to  be  liable 
for  extraordinary  damages  on  notice,  I 
think  it  is  to  be  taken  that  they  may  re- 
fuse to  carry  unless  they  may  charge  an 
adequately  increased  rate,  and  as  I  con- 
cede that  they  can  only  charge  up  to  their 
tariff  and  that  would  not  be  adequate,  I 
think,  therefore,  they  had  a  right  to  de- 
cline to  carry.  But  if  they  danot  decline 
and  accept  the  goods  with  notice  of  the 
consequences  we  may,  I  think,  infer 
that  they  specially  contracted.  What 
therefore  was  the  contract  here?  It 
seems  to  me  that  the  notice  here  given 
imports  that  the  plaintiffs  were  under  a 
contract  to  dehver  by  a  particular  day, 
that  the  contract  was  one  of  value  on 
which  there  would  be  a  profit  by  a  due 
delivery  or  a  loss  by  a  failure  to  do  so, 
and  that  the  goods  were  taken  for  car- 
riage on  those  terms.  It  turns  out  that 
the  loss  is  la.  dd.  per  pair  of*  shoes, 
the  contract  having  been  made  with  re- 
ference to  a  special  market,  and  if  that 
be  the  loss  why  should  the  plaintiffs  not 
recover  it  ?  It  can  only  be  by  means  of 
artificial  reasoning  or  on  grounds  of  public 
policy.  The  principle  which  governs  the 
amount  of  damages  is  that  they  must  be 
such  as  naturally  flow  from  the  breach  of 
contract  or,  according  to  Hadley  v.  Boxen- 
dale  (10),  such  as  both  parties  would  ordi- 
narily and  reasonably  contemplate.  Here 
the  contract  of  sale  was  at  the  rate  of 
4^,  per  pair,  and  this  price  was  not  ex- 
oeptionaJ,  for  the  .same  would  have  been 
given  to  others,  there  being  a  demand  in 
consequence  of  the  war,  and  when  the 
delivery  for  carriage  and  breach  of  the 
defendant's  contract  occurred,  the  price 
had  fallen  simply  because  the  war  was 
at  an  end,  which  is  only  to  say  that  the 


market  had  fallen  between  the  tLmes  of 
the  contract  of  sale  and  deliveiy  to  the 
company.  •  Why  are  the  plaintiffs  not  to 
recover  the  loss  they  have  sustained  P  It 
is  said  that  the  defendants  could  not  have 
contemplated  it,  but  though  they  may  not 
have  known  the  details,  as  they  accepted 
the  goods  they  took  the  consequences  of 
the  loss  of  the  contract ;  there  was  an  op- 
portunity for  enquiring  into  the  details, 
but  they  do  not  enquire  and  accept  the 
goods,  and  therefore  they  are  liable  for  the 
whole  of  these  damages  which  both  parties 
might  reasonably  contemplate  would  flow 
from  the  no|i-delivery,  and  the  case, 
therefore,  is  within  Hadley  v.  Baaen-' 
dale  (10)  and  the  other  casee;  It  seems  to 
me  there  was  sufficient  notice,  a  loss 
within  the  notice,  and  that  the  defendants 
ought  to  have  enquired  into  the  details. 

Lush,  J. — I  think  that  the  judgment  of 
the  Court  below  should  be  reversed.  I 
agree  that  the  liability  of  a  carrier  or- 
dinarily is  to  pay  such  damage  as  natu- 
rally and  ordinanly  flows  from  a  breach 
of  contract,  what  may  reasonably  be  con- 
templated as  its  consequences.  A  conmion 
carrier  cannot  reftise  to  carry,  but  if  it  be 
sought  to  impose  on  him  an  extra  liability 
he  may  decline  to  do  so,  or  fix  a  higher 
rato.  This  seems  to  me  deducible  from 
Biley  v.  jBbme  (1),  where  Best,  C.J.,  dis- 
cussed  the  whole  law,  and  said — "  As  the 
law  makes  the  carrier  an  insurer  and  as 
the  goods  he  carries  may  be  injured  or 
destroyed  by  many  accidents  against 
which  no  care  on  the  part  of  the  carrier 
can  protect  them,  he  is  as  much  entitled 
to  be  paid  a  premium  for  his  insurance  of 
their  delivery  at  ^e  place  of  their  des6- 
nation,  as  for  the  labour  and  expense  of 
carrying  them  there.  .  .  .  He  must  take 
what  is  offered  to  him  to  carry  to  the  place 
to  which  he  undertakes  to  convey  goods, 
if  he  has  room  for  it  in  his  carriage.  The 
loss  of  one  single  package  might  ruin  him. 
...  As  the  law  compels  curriers  to  un- 
dertake for  the  security  of  what  they 
carry,  it  would  be  most*  unjust,  if  it  did 
not  afford  them  the  means  of  knowing  the 
extent  of  their  risk.  ...  A  carrier  has  a 
right  to  know  the  value  and  quality  of 
what  he  is  required  to  carry.  ,If  the 
owner  of  the  goods  will  not  tell  him  what 
his  goods  are  and  what  they  are  wortL 
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the  oarrier  may  refnse  to  take  oharge  of 
them,  bat  if  be  does  take  charge  of  them 
be  WMTes  his  right  to  know  their  contents 
and  yahie."  Ajad  according  to  Hadley  v. 
Bcmendale  (10),  if  there  be  notice  of  the 
special  circamstances  and  the  carrier 
cona^ta  to  carry,  he  is  liable  for  the  con- 
leqoences,  thongh  I  agree  that  there  mast 
not  merelj  be  notice,  and,  as  was  said  by 
Willee,  J.,  in  The  British  CokirMa,  8fc, 
Company  T.NeHlesMp  (11)—"  That  there 
mast  be  knowledge  nnder  such  oircam- 
stanceB,  that  he  knows  the  other  party 
intends  him  to  be  liable'  for  the  special 
conseqaences."  Now,  I  think,  that  if 
the  plaintiffs  had  siid — "  We  have  snch  a 
contract  from  which  we  shall  get  so  mach 
if  performed,  lose  so  much  if  not,"  and 
ihe  station-master  (as  to  whose  aathority 
no  question  is  raised)  assented,  the  defen- 
dants woold  have  been  liable.  If  they 
bad  said — "  The  goods  most  be  deliverea 
to-morrow,  if  no^  we  shall  lose  snch  a 
Bom,  and  we  look  to  you,"  and  the  station* 
master  ass^ited  to  carry  on  those  terms, 
the  defendants  woald  have  been  liable. 
And  what  here  took  place  amounted  to 
this,  that  information  was  conyeyed  to 
the  station-master,  that  the  plaintiffs  were 
sending  the  goods  nnder  a  beneficial  con- 
tract which  would  be  lost  by  non-delivery. 
It  is  trae  the  plaintiffs  did  not  say  how 
mach  wx>ald  be  lost,  bat  this  was  not 
necessary,  for,  as  was  said  by  Best,  C.J., 
in  BOey  v.  Home  (1),  "  It  is  the  duty  of 
the  carrier  to  enquire  of  the  owner  as  to 
the  value  of  his  goods,  and  if  he  neglects 
to  make  such  enquiry  ...  he  is  respon- 
sible for  the  full  value  of  the  goods,  how- 
ever great  it  may  be ;"  if  he  does  not  ask, 
it  is  too  late  to  object.  Here  enough  was 
said  to  make  it  the  duty  of  the  station- 
master  to  inquire  as  to  the  consequences, 
if  he  so  desired,  and  therefore  the  case  is 
the  same  as  if  the  company  knew  the 
whole  amount  of  the  loss,  and  I  therefore 
think  there  was  a  special  contract,  by 
which  the  company  assented  to  indemni^ 
the  plaintiffs  if  this  loss  occurred. 

CiiASBT,  B. — I  agree  with  the  majority 
of  the  Court.,  that  the  judgment  of  the 
Court  of  Common  Pleas  should  be  af- 

(11)  37  Law  J.  Eep.  (n.8.)  C.P.  236 ;  s.  c.  Law 
Rep.  3  C.P.  49». 


firmed.  The  question  is,  whether  there  is 
anything  to  shew  a  claim  for  more  than 
the  201,  paid  into  Court,  or  in  the  result^ 
whether  the  defendants  are  responsible 
for  the  damages  arising  from  the  non- 
completion  of  the  plaintiffs'  ocmtract.  I 
say  nothing  on  the  general  questions  as 
to  the  effect  of  notice,  or  difference  between 
railway  companies  and  other  carriers,  but 
affirm  the  judgment  on  the  ground  given 
in  the  Court  below,  which  is  sufficient 
and  on  which  we  may  safely  rest,  that  the 
notice  here  given  was  not  of  a  nature  to 
bind  the  defendants  by  the  terms  bf  the 
plaintiffs*  contract.  No  information  wai^ 
given  as  to  the  contract  price,  and  conse- 
quently, the  defendants  cannot  be  said  to 
have  contracted  with  reference  to  it. 
Therefore,  it  is  plainly  only  possible  to 
say  in  support  of  the  plaintiffs'  claim,  that 
enough  transpired  to  make  the  defendants 
inquire.  But  1  do  not  agree  to  this.  For 
even  if  the  station-master  had  a  discretion 
to  contract  to  the  extent  contended  by 
the  plaintiffs,  which  1  think  he  had  not, 
though  1  do  not  base  my  judgment  on 
this,  1  think  there  was  nothing  to  put 
him  on  inquiry  and  nothing  to  shew  him 
there  was  a  contract  involving  such  a  loss 
as  here  occurred,  and  as  there  was  no 
notice  of  the  consequences,  there  was#no 
liability. 

Judgment  affirmed. 

Attorney— C.  Sawbridge,   for  '  plaintiflb ;  Beale, 
Marigold  &  B^le,  for  defendants. 
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[IN  THE  EXCHEQUER  CHAMBER] 
(Appeal  from  the  Court  of  Common  Fleas,) 

BRECON   IIABKETS  COMPAinf 
THE   NEATH    AND    BRECON 
RAILWAY  COMPANT. 

ToU  Traverse  —  lAdbUiiy  (/  BaUway 
Compa/Mf  to  ancient  ToU, 

The  simple  fact  of  a  corporation  heing 
entiUed  to  an  ancient  drift  toU  on  waggons 
passing  to^  through  or  from  a  borough  does 
not  support  a  claim  {even  if  such  a  cladm 
cam.  he  legal)  to  taJce  toll  on  railway  waggons 
passing  over  a  railway  made  through  the 
borough. 
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This  was  an  appeal  from  a  judgment 
(reported  41  Law  J.  Bep.  (n.s.)  C.P.  257) 
of  the  Court  of  Common  Pleas,  on  a 
Special  Case,  in  fiE^vour  of  the  defendants. 
The  case  is  fullj  set  out  in  the  report 
below,  and  it  is  onlj  necessary  here  to  say 
that  the  plaintiffs  claimed  |bo  be  entitled, 
by  virtue  of  an  ancient  right  to  a  drift 
toll  (formerly  belonging  to  the  corpora- 
tion of  Brecon  and  transferred  to  them), 
to  levy  toll  in  respect  of  railway  waggons 
passing  over  the  defendants*  rtulway 
which  ran  through  the  borough  of  Brepon. 

DawdesweU  argued  for  the  appellants. 
/.    0,   Oriffits^  contra,  was  not  called 
upon. 

Kelly,  C.B.^ — The  plahitiffs  claim  a 
riffht  to  a  toll  traverse  for  waggons  ^d 
ower  vehicles  passing  into,  through  and 
out  of  the  borough  of  Brecon.  Now  as- 
sume that,  if  a  right  to  take  a  toll  traverse 
be  established,  founded  on  a  grant  to  the 
corporation  before  the  time  of  legal  me- 
mory, perhaps  in  consideration  of  the 
corporation  making  roads  (and  no  doubt 
such  a  grant  would  be  good  and  entitle 
them  to  toll  traverse),  and  subsequently 
new  highways  were  made,  not  by  the 
corporation,  on  land  within  the  borough 
which  was  not  their  property,  toll  traverse 
might  be  claimed  there.  Further,  assume 
that,  supposing  anciently  all  the  borough 
were  the  property  of  the  corporation,  and 
at  a  remote  period  they  aliened  in  fee  the 
land  now  belonging  to  the  defendants,  the 
railway  company,  and  reserved  a  right  to 
make  a  way,  or  said  if  the  alienee  made 
a  road  through  it  toll  traverse  should  be 
paid,  that  toll  traverse  could  be  enforced. 
Assume  all  this  to  be  law,  though  I  must 
not  be  taken  to  hold  that  it  is  ;  yet  here, 
even  supposing  the  land  originally  be- 
longed to  the  corporation,  it  must  have 
been  aliened  without  any  such  reservation 
in  fee  for  a  valuable  consideration,  and  is 
there  any  shadow  of  law  to  shew  that  if 
the  alienee  think  fit  to  make  a  way  for 
his  own  accommodation,  that  the  corpora- 
tion would  be  entitled  to  toll  traverse  for 
his  use  of  his  own  land  ?  The  consequence 
would  be  that  if  they  granted  land  at  the 
extremity  of  the  borough  without  such  a 
reservation  he  could  not  drive  in  and  out 


without  payment  of  toll,  a  result  which  is 
absurd ;  and  further,  even  if  he  created 
a  public  highway  there  is  no  authority  to 
shew  that  there  would  be  a  title  to  a  toll 
traverse  in  gross.  But  the  present  case 
goes  even  further,  for  the  railway  company 
bought  land  which,  even  if  the  corporation 
ori^nally  possessed  it,  only  belonged  to 
them  long  aM,  paying  a  full  considera- 
tion for  it  in  fee,  and  there  is  no  right  re- 
cognised by  law  that  toll  traverse  can  be 
enforced  as  to  the  land  so  in  their  pos- 
session. It  is  not  pretended  that  the 
company  made  their  railway  for  the  pur- 
poses of  evasion,  but  under  statutory 
power  they  made^  their  railway  on  the 
land.  This  being  so  I  am  of  opinion  that 
the  judgment  should  be  affirmed. 

Martin,  B. — I  am  of  the  same  opinion. 
Indeed  I  do  not  think  a  railway  waggon 
is  within  such  a  right  as  this,  it  is  an 
entirely  new  machine. 

Blackburn,  J. — It  no  doubt  is  correct 
to  say  that,  if  there  be  a  prescriptive  toll 
and  a  reasonable  mode  of  inferring  a  valid 
origin,  we  are  to  conclude  in  favour  of  its 
validity,  and  there  are  cases  as  to  har- 
bour and  market  tolls  (of  which  Bickardi 
V.  Bvn/nett  (1)  is  an  example)  where  the 
claim  has  been  held  to  extend  to  a  whole 
manor,  but  no  case  has  been*  cited  to 
support  such  a  claim  as  this,  viz.,  that  if 
a  man  makes  a  way  on  his  own  land  toll 
can  be  claimed,  and  I  do  not  think  it  is 
legal,  though  it  is  not  necessary  to  decide 
this,  for  I  do  not  see  that  the  corporation 
are  shewn  to  have  used  such  a  right.  The 
mere  &ct  of  their  being  entitied  to  a 
"  drift  toll "  does  not  prove  that  there 
has  been  an  immemorial  enjoyment  of 
such  a  right  as  is  claimed,  even  if  it  can 
be  legal. 

Mbllor,  J.,  PiooTT,  B.,  Lush,  J.,  and 
Clrasbt,  B.,  concurred. 

Judgment  affirmed. 


Attonieys — Wilkins,  Bljth  &  Marsland,  agentt 
for  J.  R  Cobb,  Brecon,  for  appellants ;  Dean  Ss 
Taylor,  for  respondents. 


(1)  1  B.  &  C.  223. 
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Feb  6     f    ^P™  ^^^^  OTHERS  17.  JOHNSON. 

Damages,  Measure  of — Breach  of  Oon- 
trad  to  deliver  Ooods  hy  Tnstalmetits — -ic- 
im  "before  last  Instalment, 

Where  in  the  case  of  a  contract  for  the 
sale  of  goods  to  he  delivered  during  certain 
specified  times,  the  vendee  treats  a  repudia^ 
tion  of  such  contra^ct  by  the  vendor  as  a 
breach  of  the  whole  contract  and  brings 
his  acHoih  for  such  breach  before  the  expi- 
ration of  the  time  for  its  performance,  the 
true  measure  of  da/mages  is  *  the  difference 
between  the  market  and  contract  price  on 
each  of  the  times  when  the  goods  were  to 
be  delivered  ;  and  if  the  damages  could  have 
beem,  diminished  by  shewing  thai  at  the 
time  such  xepudiation  of  the  contract  was  so 
treated  as  a  breach  of  it,  it  was  possible  to 
have  made  another  forward  contract  with 
some  other  person  for  the  supply  of  the 
goods  during  tlie  remainder  of  the  times 
contracted  for,  it  is  for  the  vendor  to  sliew 
that  such  other  contract  could  hwoe  been 
made. 

Action  for  breach  of  contract  to  deliver 
coal.  The  contract  was  contained  in  letters 
which  passed  between  the  plaintiffs  and 
tbe  defendant  during  April,  1872,  and  was 
a  contract  by  which  the  plaintifis  were  to 
bay  of  the  defendant  who  was  to  sell  to  the  « 
pl^tiffs  3,000  tons  of  coal  to  be  delivered 
at  the  defendant's  colliery  at  Hindley 
GrecD,  near  Wigan,  daring  the  months  of 
May,  June,  July  and  August,  1872,  at 
8«.  6d.  per  ton',  less  2^  per  cent,  discount. 
There  was  some  misunderstanding  be- 
tween the  parties  with  respect  to  sending 
for  the  coal  and  the  plaintiffs  not  having 
applied  for  coal  in.  May,  the  defendant 
on  the  31st  of  that  month  wrote  to  the 
pIainti£G3  that  the  contract  must  there- 
fore be  considered  cancelled.  The  plain- 
tiffo  wrote  in  reply,  stating  that  they 
considered  the  contract  still  in  force,  and 
ihej  sent  their  waggons  for  coal,  but  after 
some  further  correspondence  the  plaintiffs 
unequivocally  accepted  the  repudiation  of 
the  contract  by  the  defendant,  and  on  the 
3rd  of  July,  1872,  brought  the  present  ac- 
tion, which  was  tried  before  Brett,  J.,  at 
the  Liverpool  summer  assizes,  on  the  13th 
of  Ang^  last.  The  market  price  of  coal 
New  Sbbibb,  42.— C.P. 


rose  considerably  during  the  time  it  was 
to  have  been  delivered  according  to  the 
contract.  In  May  there  was  an  advance 
of  1*.  6(£.  a  ton  beyond  the  contract  price 
of  8^.  6(2.  a  ton.  In  June  such  advance 
was  2«.  a  ton ;  in  July,  from  the  1st  to  the 
13th  it  was  2<.  6(£. ;  from  the  13th  to  the 
19th  it  was  3«.  6i.,  and  from  the  19th  to 
August  13,  it  was  as  high  as  hs.  a  ton,  and 
it  afterwards  went  up  still  higher.  The 
verdict  was  entered  for  the  plaintiffs  for 
505 Z.  28,  bd.,  being  the  amount  of  the 
aggregate  "of  buch  advanced  prices,  to- 
gether with  about  Idl.  for  wi^gon  ex- 
penses. 

Pursuant  to  leave  reserved,  Herschell 
afterwards  obtained  a  rule  nisi  to  set 
aside  the  vei*dict  and  to  enter  instead  a 
verdict  for  the  defendant,  on  the  ground 
that  the  plaintiffs  not  having  peiformed 
the  contract  by  taking  any  c^  in  May, 
were  not  entiiJed  to  recover ;  or  to  reduce 
the  damages  to  such  sum  as  the  Court 
should  direct. 

HoVeer  and  Dixon  shewed  cause  against 
the  rule. — 

[Herscliell  now  admitted  that  he  could 
not  distinguish  the  present  case  from  that 
of  Simpson  v.  Onppin  (1),  and  that 
therefore  so  much  of  the  rule  as  related 
to  entering  a  verdict  for  the  defendant 
must  be  discharged.] 

The  only  point  then  is  as  4o  the 
damages  (2).  It  is  clear  that  if  the 
action  had  not  been  brought  until  after 
August,  1872,  when  the  time  for  the 
delivery  of  the  last  instalment  of  the  coal 
had  expired,  the  case  of  Brovm  v.  Mullet' 
(3)  would  have  been  expressly  in  point  in 
favour  of  the  plaintiffs,  and  the  true  measure 

(1)  42  Law  J.  Bep.  (n.s.)  Q.B.  2S  ;  s.  c.  Law 
Rep.  8  as.  14. 

(2)  Daring  the  argument  and  on  the  recom- 
mendation  of  the  Conrt,  it  was  agreed  between 
the  counsel  on  either  side  that  since  the  plainti^ 
were  not  entitled,  as  their  comnsel  admitted,  to 
damages  in  respect  of  the  non-delivery  in  May, 
nor  to  the  charge  for  waggon  expenses,  the  sum  of 
400/.  should  be  considered  the  proper  amount  of 
damages,  if  they  were  to  be  assessed  on  the  prin-  • 
dple  contended  for  by  the  plaintiffs. 

<3)  41  Law  J.  Rep.  (n.s.)  Exch.  214 ;  s.  c.  Law 
Rep.  7  Exch.  319. 
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of  damages  would  therefore  have  been 
the  aggregate  of  the  differences  between 
the  contract  price  and  the  market  price 
at  the  several  times  fixed  for  delivery. 
The    defendant    will    contend  that    the 
damages  mnst  be  ascertained  with  refer- 
ence to  the  state  of  things  at  the  time  of 
the  breach  of  contract,  which,  he  says,  is 
when  the  plaintiffs  elected  to  treat  the 
repudiation  of  the  contract  by  the  defen- 
dant as  such  breach.    There  really  cannot 
be  fixed  any  time  when  sncli  election  was 
made,  earlier  than  the  3rd  of  July,  when 
the  action  was  commenced.     Surely  the 
making  of  such  election  and  so  bringing 
the  action  before  the  day  when  the  con- 
tract was  to  have  been  completed  cannot 
make  any  difference.     As  stated  by  the 
Judges  in  Brown  v.  Muller  (3),  damages 
are  not  to  be  estimated  with  reference  to 
the  time  when  there  was  a  breach  of  the 
contract,  but  with  reference  to  the  times 
for  performance.     The  same  rule  is  to  bo 
found  in  Simpson v,  Crippin  (1).     "I  by 
no  means,"  says  Channell,  B.,  in  Brown 
v.  Muller  (2),  "  desire  to  interfere  with 
the  rule,  that  where  there  is  a  contract  to 
deliver  goods  on  a  specific  day,  the  pro- 
per measure  of  damages  is  the  difference 
on  that  day  between  the  market  and  con- 
tract prices.     But  where  the  contract  is 
to  deliver  in  parcels  at  definite  but  diffe- 
rent times,  as  here,  at  the  end  of   the 
three  months  of  September,  October  and 
November,  there  I  think  the  difference 
should  be  taken  at  the  end  of  each  period. 
The  time  when  a  contract  is  broken-is 
one  thing,  the  time  when  it  is  to  be  per- 
formed may  bo  quite  another.     Here  it 
was  to  be  performed  by  three  separate 
deliveries  of   goods    on  specified  days. 
And  under  these  circumstamces,  in  order 
to  measure  the  damages  resort  must  be 
had  to  each  final  day  of  performance." 
If  the  defendant  in  the  present  case  could 
have  shewn  that  at  the  time  he  refused 
to  perform  the  contract    the    plaintiffs 
could  have  made  a  similar  forward  con- 
tract with  another  person  for  the  supply 
of  coal  at  an  advance  of  2«.  a  ton  oi^ 
beyond  the  contract  price,   that  might 
have  been  the  measure  of  damage,  but  no 
evidence  of  that  kind  was  given  at  the 
trialy  and  as  the  market  was  daily  rising 
it  is  not  likely  that  any  such  contract 


could  have  been  made,  and  certainly  the 
plaintiffs  were  not  bound  to  have  tried  to 
make  such  a  contract.  It  is  difficult  to 
understand  how  Brown  v.  Muller  (3),  can 
be  distinguished  from  the  present  case, 
for  the  bringing  the  action  on  the  an- 
nouncement of  the  repudiation  of  the 
contract  by  the  defendant,  instead  of 
waiting  the  time  for  its  complete  perform- 
ance, can  make  no  difference.  Hochster 
V.  De  la  Tour  (4)  is  decisive  that  the 
action  will  lie  at  once  after  such  repudia- 
tion, and  the  principle  of  that  case  was 
lately  applied  by  the  Exchequer  Chamber 
to  the  case  of  a  promise  to  marry — Frost 
V.  Knight  (5). 

Herschell  and  Baylis,  in  support  of  the 
rule. — The  true  measure  of  damages  in  a 
case  like  the  present  is  at  what  exka 
cost  the  plaintiffs  could  at  the  time  they 
treat  the  defendant's  repudiation  as  a 
breach  of  the  contract  have  put  them- 
selves in  the  position  they  were  before 
such  breach.  Treating  the  time  when 
the  action  was  brought  as  the  time  of 
such  breach,  it  waa  for  the  plaintiffs  to 
have  shewn  what  advanced  rate  per 
ton  it  would  have  cost  them  at  that  time 
to  have  made  a  forward  contract  for  the 
supply  of  coal  during  July  and  August, 
or  else  they  should  have  shewn  that  no 
such  contract  at  all  could  then  have  been 
made.  The  difficulty  which  exists  here 
in  ascertaining  the  damages  did  not  exist 
in  Brotm  v.  Muller  (3),  but  even  there 
Bramwell,  B.,  asked  during  the  argument 
whether  the  plaintiff  ought  not,  when  the 
defendant  repudiated,  to  have  endeavoured 
to  provide  himself  with  another  contract, 
and  therefore,  probably,  that  learned 
Judge  would  have  considered  that  the 
advance  at  which  such  similar  contract 
could  have  been  made  was  the  proper 
measure  of  damage,  but  he  left  the  Court 
before  the  judgment  was  given.  It  is 
true  that  Kelly,  C.B.,  considered  that 
the  plaintiff  was  not  bound  to  enter  into 
such  fresh  contract,  but  such  opinion  was 
merely  an  obiter  dictum.     In  Phillpotis  v. 

(4)  2  R  &  B.  678 ;  s.  c.  22  Law  J.  Rep.  (k.8.) 
Q.B.  456. 

16)  41  Law  J.  Bop.  (vs.)  Exch.  78 ;  a.  c  Law 
Rep.  7  Exeh.  lU. 
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Evans  (6)  the  contract  was  treated  by 
the  plaintiff  as  still  subaistiiig,  notwith- 
standing the  notice  of  repudiation  given 
by  the  defendant,  and  the  damages  were 
therefore  held  to  depend  on  the  market 
price  at  the  time  for  the  performance  of 
the  contract,  bat  where  the  breach  is 
accepted  as  such  hy  the  other  side,  the 
contract  must  then  be  treated  as  at  an 
end. 

[Bbett,  J. — The  Jndges  who  decided 
Brown  v.  Midler  (3)  overrule  that  propo- 
ntion.  When  the  renunciation  is  ac- 
cepted by  the  plaintifis  they  do  not  thereby 
saj  that  they  will  not  receive  the  coal 
nnder  the  contract,  but  that  they  believe 
the  defendant  when  he  tells  them  that  he 
will  not  deliver  the  coal  when  the  time 
comeB  for  its  delivery.] 

If  the  true  pleasure  of  damage  be  such 
as  the  defendant  contends  for,  then  the 
onus  was  on  the  plaintiffs  to  prove  that 
they  oould  not  have  made  a  forward  con- 
tract at  all,  and  in  no  case  should  the 
damages  be  assessed  beyond  the  rate  of 
2«.  6a.  a  ton  in  advance  of  the  contract 
price,  as  that  was  the  greatest  additional 
rate  Itt  the  time  the  action  waa  brought. 

Keating,  J. — ^The  question  in  this  case 
arises  upon  a  contract  by  the  defendant 
to  deliver  3,000  tons  of  coal  to  the  plain- 
tiflb  at  8*.  6d,  per  ton.      The    deliveir 
was  to  be  made  at  the  defendant's  col- 
liery during  the  months  of  May,  June, 
July  and  August  in  last  year.     There  is 
no  disagreement  between  the  parties  about 
the  facts,  and  it  is  clear  that  soon  after 
the  contract  was  made  the  defendant  in- 
timated to  the  plainti£b  a  determination 
not  to  perform  ^e  contract,  and  that  re- 
pudiation by  the  defendant  of  the  con- 
tract was  unequivocally  accepted  by  the 
plaintifis  on  the  3rd  of  July  (for  it  seems 
now  to  be  agreed  that  that  must  be  taken 
to  be  the  day),  and  they  then  brought  the 
present  action.      The  difficulty  in    this 
ease  arises  from  the  action  having  been 
thus  brought  on  the  3rd  of  July,  when 
the  time  for  the  delivery  of  a  portion  of 
the  coal  in  frilfilment  of  the  contract  ex- 
tended over  the  whole  of  August.    But  for 

(6)  6  Mee.  &  W.  476 ;  «.  c.  9  Law  J.  Rep.  (k.s.) 


that  circumstance  there  would  have  been 
little  or  no  doubt  in  disposing  of  the 
question,  what  is  the  proper  measure 
of  damages  in  consequence  of  this  ad- 
mitted breach  of  contract  ?  Now  if  the 
repudiation  by  the  defendant  had  not  been 
so  accepted  by  the  plaintiffs  as  to  con- 
stitute a  breach  of  contract  before  the  end 
of  the  month  of  August,  and  the  action, 
instead  of  being  brought  in  July,  had  not 
been  brought  until  after  August,  the  case 
would  have  been  precisely  within  that  of 
Brown  v.  MulUr  (3),  and  we  should  have 
considered  oursel  v^  entirely  bound  by  that 
authority.  That  case  decides  that  where  the 
action  is  not  brought  until  the  arrival  of 
the  final  period  for  the  performance,  the 
measure  of  damages  is  the  difierence 
between  the  conhuct  price  and  each  of 
the  times  when  the  delivery  ought  to  have 
been  made.  But  in  the  present  case  the 
action  is  brought  and  the  breach  occurs 
before  the  arrival  of  the  final  period  to 
which  the  contract  extends,  and  it  has 
been  argued  by  Mr.  Herschell  that  in  such 
a  case  the  true  measure  of  damages  is  the 
cost  of  the  plaintiffs  at  the  time  of  such 
breach,  and  the  mode  in  which  that  is  to 
be  ascertained  is  by  finding  at  what  price 
a  smilar  forward  contract  could  then  nave 
been  obtained  by  the  plaintiffs  in  the 
market,  and  that  being  the  true  measure 
of  damages  it  is  the  only  measure  of 
damages,  and  consequently  it  was  for  the 
plaintifffl  to  have  shewn  damages  on  that 
footing  or  that  they  were  unable  to  have 
obtained  any  such  contract  at  all.  Now 
it  appears  to  me  that  the  plaintiffs  cannot 
necessarily  be  called  upon  to  give  any 
such  evidence,  and  I  further  think  that 
the  rule  laid  down  in  Brovm  v.  Mvller  (3) 
as  to  assessing  damages  is  to  be  applied 
to  the  present  case  in  what  I  may  call 
cy-pres.  The  opinions  pronounced  in 
that  case  by  the  Chief  Baron,  and  my 
brothers,  Martin  and  Channell,  though 
undoubtedly  mere  obiter  dicta^  as  Mr. 
Herschell  was  justified  in  saying,  are  how- 
ever of  great  authority,  and  strongly  sup- 
port the  view  contended  for  on  the  part 
of  the  plaintiffs.  The  difficulty  here  has 
arisen  from  the  case  of  Hochster  v.  De  la 
Tour  (4)  which  was  the  first  case  in  which 
it  was  decided,  with  reference  to  an  exe- 
cutory contract)  that  notice  of  the  refusal 
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by  one  of  the  parties  would  entitle  the 
other  to  treat  it  as  a  breach,  and  bring 
his  action  before  the  time  for  perform- 
ance.    Hochster  v.  De   la  Tour    (4)  has 
been  recognised  by  several    subsequent 
decisions  and  is  fiurly  now  established  as 
law,  and  we  must  assume  it  to  be  law. 
It  has,  howeyer,  introduced  a  difficulty 
which  did  not  before  exist  as  to  the  assess- 
ment of  damages.    That  case  was  followed 
by  the  case  of  jF^ost  v.  Knight  (5),  and 
though  it  was  not  necessary  there  any  more 
than  in  Hochster  v.  De  la  Tour  (4)  to  assess 
the    damages,    Oockbum,    C.J.,   in    de- 
livering the  judgment  of  the  Court,  laid 
down  to  my  mind  a  similar  rule  for  as- 
sessing the  damages,  as  is  referred  to  by  the 
learned  Judges  in  Brown  v.  Muller  (3)^ 
and  that  is  that  the  period  of  time  at  which 
the  difference  between  the  market  and 
contract  price  is  to  be  determined  is  that 
at  which  the  contract  should  have  been 
performed  if  it  had  continued  to  exist;  in 
other  words,  the  measure  of  damages  is 
the  difference  between  the  price  of  the 
goods  if  the  contract  had  been  performed 
and  the  market  price  at  the  times  when 
they  ought  to  have  been  delivered.     Such 
prices  are  liable  to  be  mitigated  by  any 
circumstance  which  may  have  that  ten- 
dency.   That  seems  to  me  to  dispose  of 
the  argument  on  the  part  of  the  defend- 
ant, that  the  question   whether  a  new 
foi*ward  contract  for  coal  could  have  been 
made  was  the  mode  of  ascertaining  the 
loss,  and  the  only  and  true  measure  of 
damages,  and  that  therefore  it  was  for  the 
plaintiffs  to  have  shewn  what  was  the 
loss  they  had  sustained  by  such  new  con- 
tract or  to  have  accounted  for  its  non- 
existence by  shewing  their  inabihty  to 
enter  into  any  such  contract.     I  think 
that  on  the  plaintiffs  shewing  that  the 
market  prices  during  the  months  for  the 
delivery  were  higher  than   the  contract 
price,  they  were  entitled  to  the  difference, 
unless  the  defendant  shewed,  or  that  it 
appeared  in  some  other  way  before  the 
jury,  that  that  was  not  the  true  loss  the 
plaintiffs  had  sustained,  because  another 
contract  on  more  mitigated  terms  could 
have  been  obtained,  or  that  in  some  other 
way  such  measure  of  damages  could  have 
been  reduced.   The  defendant,  it  seems  to 
me,  might  have  shewn  this,  for  in  estimat- 


ing the  damages  the  jury,  in  my  opinion, 
are  entitled  to  look  at  evidence  of  circum- 
stances which,  as  said  by  Cockbum,  C.  J., 
in  Frost  v.  Knight  (5),  may  have  the 
effect  of  mitigating  the  loss.  This  is  the 
conclusion  at  which  I  have  arrived, 
and  I  think  it  is  strongly  supported 
by  the  opinions  of  the  Judges  in  Brown 
V.  Muller  (3),  and  is  generally  the  safer 
and  better  rule  to  adopt,  although  I  con- 
fess that  the  case  is  not  one  free  from  dif- 
ficulty. The  result  is  that  the  rule  will 
be  discharged  as  to  entering  a  verdict  for 
the  defendamt,  but  will  b^  absolute  to 
reduce  the  dunages  to  400Z.,  and  under 
these  circumstances  we  think  that  each 
party  should  pay  the  coats  of  this  rule. 

Bbbtt,  J. — This  action  is  brought  on  a 
contract  for  the  sale  of  goods  which 
the  defendant  undertook  to  deliver  at 
particular  times,  and  the  action  is  for  non- 
performance by  the  defendant  of  such 
undertaking.  In  the  ordinary  case  of  a 
contract  to  deliver  on  a  specified  day, 
there  is  no  breach  until  that  day  arrives, 
and  therefore  the  day  of  the  breach  and 
the  day  for  performance  are  the  same 
day.  In  that  case  the  rule  as  to  the 
measure  of  damages  is  stated  to  be  the 
difference  between  the  market  and  the 
contract  price  on  the  day  of  such  breach. 
In  Brown  v.  Muller  (3)  it  was  held  that 
there  was  a  breach  on  each  of  the  speci- 
fied days  for  the  delivery  of  the  goods, 
and  so  the  day  of  each  breach  was  the 
same  day  as  that  for  the  performance, 
and  the  time  of  breach  and  performance 
were  the  same,  so  that  the  rule  of 
damages  could  be  stated  in  the  lisual 
terms.  But  after  the  principle  laid 
down  in  Hochster  v.  Be  la  Tour  (4»),  and 
its  appUcation  to  such  a  contract  as  the 
present,  by  which,  when  the  defendant 
has  stated  he  will  not  perform  the  con- 
tract, the  plaintiff  may  treat  that  as  a 
breach,  and  sue  at  once,  the  case  as  to 
the  statement  of  the  rule  of  damages 
becomes  a  complicated  one.  That  case 
has  arisen  here.  In  order  to  recover 
on  this  contract,  the  plaintiffs  had 
to  prove  a  breach,  and  secondly,  that 
they  had  suffered  damages  thereby.  Now 
what  Hochster  v.  Be  la  Tour  (4)  decided 
is  this,  that  whereas,  under  ordinary  cir« 
cumstances,  the  breach  cannot  take  place 
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unto  the  time  for  performance  has  ar* 
rived,  yet  if  one  of  the  parties  declare 
that  he  will  not  perform  the  contract,  the 
other  party  may  treat  that  at  once  as  a 
breach,  and  bring  his  action.  In  such 
case  the  damages  are  to  be  the  difference 
between  what  his  position  wonld  have 
been  if  the  contract  had  been  fhlfilled  and 
what  it  was  when  not  so  fulfilled.  In 
ordinary  cases  the  damage  is  said  to  be 
the  difference  between  the  contract  and 
market  price  on  the  day  of  the  breach,  be- 
cause on  that  day  the  plaintiff  would  have 
bad  the  goods  at  the  contract  price,  had 
the  contract  been  fulfilled,  and  he  would, 
if  there  had  been  a  breach  and  he  had 
wanted  the  goods,  have  gone  on  that  day 
into  the  market,  and  bought  them  at  the 
market  price,  and  the  difference  between 
the  two  prices  would  have  been  the  da- 
mage. But  such  ordinary  formula  as  to 
the  measure  of  damages  is  not  quite  cor- 
rect, and  the  more  correct  one  is  the  dif- 
ference between  the  market  and  contract 
price  on  the  day  when  the  defendant  ought 
to  perform  his  contract.  It  follows  that, 
although,  in  such  a  case  as  the  present,  one 
party  may  treat  such  refusal  by  the  other 
as  a  brea<;h  of  the  whole  contract,  the  da- 
mages are  not  the  difference  between  the 
contract  and  market  price  on  that  day, 
but  on  the  contrary,  on  the  day  when  the 
contract  was  to  be  performed.  That  is 
pointed  out  in  the  case  of  Frost  v.  Knight 
(5),  where  it  is  shewn  that  although  you 
may  treat  the  notice  of  intention  not  to 
peHbrm  as  a  breach,  yet  in  assessing  the 
damages,  you  are  to  look  to  the  day  of 
the  performance,  and  not  to  that  of  the 
breach.  Gockbum,  G.J.,  in  the  course  of 
his  judgment  in  Frost  v.  Knight  (5),  thus 
treats  the  case  of  a  plaintiff  who  has 
brought  his  action  before  the  day  of  per- 
formance—  "In  such  action,"  he  says, 
**  he  will  be  entitled  to  such  damages  as 
would  have  arisen  from  the  non-perform- 
ance of  the  contract  at  the  prescribed 
time."  That  expressly  negatives  the  pro- 
position contended  for  by  Mr.  Herschell, 
and  shews  the  rule  is  such  as  I  have  &U 
tempted  to  enunciate.  "  Subject,  how- 
ever,"  the  Chief  Justice  continues  to  say, 
'*  to  abatement  in  respect  of  any  circum- 
stance which  may  have  afforded  him  the 
means  ot^ mitigating  his  loss,"  "and  in 


assessing  the  damages  for  breach  of  per- 
formance," he  says  m  another  part  of  the 
judgment,  "a  jury  will  of  course  take 
into  account  whatever  the  plaintiff  has 
done,  or  has  had  the  means  of  doing  (and 
as  a  prudent  man  ought  in  reason  to  have 
done),  whereby  his  loss  has  been  or  should 
have  been  diminished."  It  seems  to  me 
to  follow  from  this  rule  that  the  plaintiff 
in  such  a  case  as  the  present  satisfies  all 
that  he  is  called  upon  to  prove  when  he 
shews  by  evidence  the  difference  between 
the  contract  and  market  price  at  the 
several  days  of  performance.  On  those 
days  the  defendant  ought  to  have  deli- 
vered the  goods  at  the  contract  price,  and 
the  measure  of  damages  is  the  difference 
between  the  market  and  contract  price 
on  each  of  those  days.  It  is  said  by  Mr. 
Herschell  that  there  was  ground  for  dimi- 
nishing such  damages,  because  the  plain- 
tiff might  have  gone  into  the  market  at  the 
time  of  such  repudiation,  and  made  an- 
other forward  contract  with  a  third  per- 
son. I  doubt  if  they  could  have  done  so 
in  a  rising  market;  but  even  if  they 
could  have  done  so,  the  judgment  of 
the  Chief  Baron  in  Brown  v.  Muller 
(3)  goes,  I  think,  the  length  of  saying, 
not  as  a  matter  of  law,  perhaps,  but 
as  a  matter  of  fact,  that  to  require  a 
man  to  go  and  make  such  a  contract 
would  be  putting  on  him  what  you  have 
no  right  to  do,  and  what  he  is  not  bound 
to  tindertal^e.  It  seems  to  me  that  if 
there  were  no  authority  on  the  subject  I 
should  give  the  same  judgment  in  this 
case  as  I  now  give  ;  but  I  feel  bound  by 
the  case  of  Frost  v.  Knight  (5),  and  by  the 
opinions  of  the  three  judges  who  decided 
Brown  v.  Muller  (3),  and  for  these  reasons 
I  concur  in  the  judgment  of  the  Court. 

Gbove,  J. — ^I  have  come  to  the  same 
conclusion  as  the  rest  of  the  Court,  but 
not  without  some  doubt,  especially  on  the 
first  point,  as  to  which  I  do  not  ex- 
press any  opinion,  as  I  agree  on  the 
second  point,  which  depends  on  whether 
there  was  any  evidence,  on  which  the  jury 
could  have  acted,  of  there  having  been 
any  loss  other  thim  the  difference  between 
the  market  and  contract  price  at  the 
various  times  of  delivery.  I  probably 
should  have  felt  bound  by  the  decision  of 
the  judges  in  Brown  v.  Midler  (3),  aU 
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though  what  they  said  was  as  regards 
the  present  case  only  obiter  dicta,  since 
the  action  there  was  not  brought  until 
after  the  whole  time  for  the  performance 
had  expired ;   bat  it  is  nnnecessarj  for 
me  to  say  whether  I  should  have  agreed  or 
differed  with  them,  becaase  Mr.  Herschell 
has  not  shewn  the  existence  of  any  evi- 
dence for  the  proposition  for  which  he 
has  contended.     That  proposition  is  that 
the  damages  shonld  be  the  amount  of  the 
extra  cost  to  which  the  plaintiffs  would 
be  put  in  order  to  place  themselves  at  the 
date  of  the  accepted  breach  in  the  same 
condition  they  would  have  been  had  there 
been  no  breach.     Now  is  there  any  evi- 
dence in  support  of  that  proposition  ? 
Is  there  any  evidence  that  on  the  Srd 
of  July  last    the  plaintiffs  could  have 
made  a  similar  contract  to  that  which 
they  had  made  with  the  defendant  ?     If 
it  could  have  been  shewn,  or  if  it  had 
been  taken  as  an  admitted  fact,  that  the 
plaintiffs  could  then  have  got  a  forward 
contract  at  what  was  the  fair  market  price 
at  that  time,  then  it  might  have  come 
within    what    Lord    Campbell    says    in 
Hoehster  v.  De  la  Tour  (4),  where,  after 
speaking  of  its  being  to  the  benefit  of 
both  pames  that  the  plaintiff  on  such  re- 
nunciation should  be  at  liberty  to  consi- 
der himself  absolved  from  fature  perform- 
ance, he  says,  "  Thus,  instead  of  remain- 
ing idle,  and  laying  out  money  in  prepa- 
rations which  must  be  useless,  he  is  at 
liberty  to  seek  service  under  another  em- 
ployer, which  would  go  in  mitigation  of 
the  damages  to  which  he  would  other- 
wise  be  entitled  for  a  breach  of  the  con- 
tract."     And  further  on   his   Lordship 
says,  *^  In  either  case  the  jury  in  assess- 
ing the  damages  would  be  justified  in 
looking  to  all  that  happened  or  was  likely 
to  happen  to  increase  or  mitigate  the  loss 
of  the  plaintiff  down  to  the  day  of  trial.'* 
Therefore,  if  in  the  present  case  there 
had  been  evidence  from  which  the  jury 
could   have  seen   that  without  extraor- 
dinary trouble  the  plaintiffs  could  have 
got  a  forward  contract  with  another  per- 
son at  the  then  market  price,  they  might 
have  come  to  'the  conclusion  that  the 
difference  between  that  price  and  the  con- 
tract price  was  the  loss  ;  but  as  there  was 
no  such  evidence,  I  do  not  see  how  the  jury 


could  have  come  to  that  conclusion,  or 
how  we  can  reduce  the  damages  on  what 
is  really  an  imaginary  point.  I  may  add 
that  the  onus  of  proving  that  which  is  in 
mitigation  of  the  damages  lies  on  the 
defendant,  and  therefore  the  plaintiffs 
having  made  out  a  prima  fade  case  of 
what  was  the  amount  of  damages,  it  was 
for  the  defendant  to  have  reduced  it,  by 
shewing  that,  altlu)ugh  the  market  price 
at  the  different  times  was  so  and  so,  yet 
that  the  plaintiffs  might  easily  have  got 
a  running  contract  with  anower  person 
at  the  then  market  price  of  coal.  The 
first  point  is  one  of  extreme  importance, 
and  may  be  determined  at  some  future 
time  by  a  Court  of  Error.  At  present  I 
express  no  opinion  on  it. 

Eule  discharged  as  to  entering  the  ver* 
diet  for  defendant,  hut  made  ahso^ 
lute  to  reduce  the  damages  to  400Z. 

Attorneys — Sewell  &  Edwards,  for  plaintifb; 
Paterson,  Snow  &  Barney,  agents  for  £•  L. 
Wright,  Wigan,  for  defendant. 
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1873.  f    V.  WILSON  AND  ANOTHBB. 

Feb.  10.  J 

Shipping — Ghods  carried  under  Bill  of 
Lading — Lien  for  Freight  although  Chads 
landed — Costs  of  defending  Action, 

The  defendants  shipped  goods  on  hoard 
a  vessel,  chartered  by  the  plaintiffs  on  a 
voyage  to  a  foreign  port,  under  a  hill 
of  lading,  which  stated  that  the  goods 
were  to  be  landed  at  the  expense  and 
risk  of  the  consignee.  On  the  ar-» 
rival  at  the  port  of  destination  there 
was  no  consignee  ready  to  receive  the  goods, 
and  the  vessel  was  thereby  detained  there 
for  a  considerable  time.  An  acUan  for 
unliquiJuted  damages  for  such  detention 
was  brought  against  the  plaintiffs  by  the 
owners  of  the  vessel,  and  die  plaintiffs  de* 
fended  the  action,  after  giving  notice  thereof 
to  the  defendants,  who  refused  to  have  any» 
thing  to  do  vnth  iL  The  plaintiffs  afters 
wards  sought  to  recover  from  the  defendants 
not  only  the  sum  awarded  in  that  action 
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/or  8uch  detention,  hut  also  the  costs  in* 
cwrred  in  defending  it.  At  the  trial  the 
judge  left  to  the  jury  the  question  whether  it 
was  reasonable  in  the  present  plaintiffs 
to  have  defended  that  actionj  and 
whether  they  defended  it  in  a  reason' 
able  maimer.  The  judge  also  told  the  jury 
thai  the  captain  would  lose  his  lien  for 
freight  by  landing  the  goods,  as  it  did  not 
appear  that  there  was  amy  warelwuse  at 
such  foreign  port  similar  to  those  under  the 
English  warehousing  statutes.  The  jury 
having  found  for  the  plaintiffs  for  the 
amount  claimed, — Held,  thai  the  question 
was  righUy  left  to  the  jury  as  to  the  liability 
of  the  defendants  to  the  costs  of  the  action 
brought  against  the  plaintiffs. 

Held  also,  that  the  direction  of  the  judge 
that  the  captain  could  not  land  the  goods 
without  losing  his  lien  for  freight  was 
wrong,  as  being  too  general  in  its  terms, 
since  he  might  land  tliem  and  yet  preserve 
his  lien  for  freight  if  he  kept  them  entirely 
within  his  own  exclusive  control. 

Qaasre — whether  the  captain  would  not 
lose  stxh  lien  if  the  goods  when  landed  were 
placed  in  the  hands  of  an  independent 
person,  who  would  have  a  lien  on  his  own 
behalf,  even  though  he  should  undertal-e  to 
the  captain  iwt  to^  deliver  the  goods  to  the 
consignee  vnthmU  being  paid  the  claim  for 
freight. 

The  plaintifiB  haying  chartered  two 
vessels,  one  of  them  The  Fitho;  on  a 
voyage  from  London  to  Bnenos  Ayres, 
and  the  other,  The  Majestic,  on  a  voyage 
from  London  to  Monte  Video,  the  de- 
fendabts  cansed  a  quantiy  of  coal  to  ho 
shipped  on  hoard  these  vessels  during 
Jnlj  and  August,  1869,  under  hills  of 
ladmg  in  the  ordinary  form,  except  that 
in  the  margin  of  each  it  was  stated  that 
the  coal  was  '*  to  he  taken  from  the  ship 
as  soon  as  the  master  is  ready  to  deliver, 
or  to  he  landed  at  the  expense  and  risk  of 
consignee."  There  were  sent  under  these 
bills  of  lading  ahout  forty-seven  tons  of 
coal  by  The  Fitho,  and  eighty  tons  by  The 
Majestic.  Both  vessels  had  other  cargoes 
besides  the  coal,  which  being  at  the 
bottom  would  be  the  last  to  be  dis- 
charged. The  Fitho  arrived  at  Buenos 
Ajres  on  the  28th  of  T^ovember,  1869, 
and  on  the  23rd  of  December  she  was 


ready  to  discharge  the  coal,  but  there 
was  no  consignee  to  receive  it.  The 
master  tried  to  land  it,  but  he  was  not 
permitted  there  to  do  so  without  naming 
a  consiraee,  and  ultimately  on  the  19th 
and  20th  of  January,  1870,  he  landed  the 
coal  to  the  order  of  the  consignees  of  the 
ship. 

The  Majestic  arrived  at  Monte  Video 
on  the  8th  of  December,  1869,  and  was 
ready  to  discharge  the  coal  on  the  24'th 
of  January,  1870,  but  there  was  in 
that  case  also  no  consignee  to  receive 
it,  and  it  was  ultimately  landed  on  the 
8th  of  February,  under  a  decree  of  the 
Local  Commercial  Court. 

The  owners  of  The  Majestic  sued  the 
plaintiffs  for  demurrage,  in  respect  of  the 
detention  of  that  vessel  at  Monte  Video 
for  ninety-three  days.  The  plaintiffs 
saying  that  such  detention  was  caused  by 
the  default  of  the  defendants,  informed 
them  of  the  action,  and  requested  them  to 
come  in  and  defend  it,  but  the  defendants 
refused  to  do  so,  and  the  present  plaintiffs 
alone  defended  that  action.  By  the 
charter-party  there  was  no  fixed  sum  for 
demurrage,  and  at  the  trial  of  that  action 
by  the  owners  of  The  Majestic  the  jury 
gave  a  verdict  for  fourteen  days*  deten- 
tion at  41.  a  day,  amounting  therefore  to 
661,  which  the  present  plaontiffs  had  to 
pay ;  they  also  paid  the  costs  of  the  plain- 
tiffs in  that  action,  and  their  own  costs 
in  defending  it,  and  the  aggregate  of  these 
costs  amounted  to  20SI. 

The  present  action  was  now  brought  to 
recover^  addition  to  the  agreed  freight, 
which  was  71^.  in  I'espect  of  The  Fitlw, 
and  108Z.  in  respect  of  The  Majestic,  the 
damages  sustained  by  the  plaintiffs  by 
reason  of  the  defendants  not  receiving  the 
coal  when  The  FUho  and  The  Majestic 
were  ready  to  discharge  the  same.  The 
cause  was  tried  before  Brett,  J.,  at  the 
last  Liverpool  Summer  Assizes,  when 
that  learned  judge  left  it  to  the  jury  to 
say  what  was  a  fair  sum  to  be  paid  for 
the  detention  of  the  two  vessels  beyond  a 
reasonable  time;  that  the  jury  were  to 
consider  what  it  was  reasonable  for  the 
captain  to  have  done  under  the  circum- 
stances, there  being  no  consienee  on  the 
part  of  the  defendants  to  receive  the  coal, 
and  it  being  necessary  for  the  captain  to 
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keep  possession  of  the  coal  in  order  to 
retain  the  lien  he  had  for  the  freight. 
The  jury  having  asked  whether  the 
captain  would  preserve  his  lien  if  he 
landed  the  coal,  the  learned  judge  told 
them  that  bj  landing  the  lien  would  be 
lost,  unless  the  coal  was  put  into  such 
warehouses  as  there  were  at  Liverpool, 
and  that  there  was  no  evidence  that  there 
were  any  such  warehouses  at  Monte 
Video  or  at  Buenos  Ayres.    . 

With  reference  to^the  costs  incurred 
by  the  plaintifiTs  in  defending  the  action 
for  demurrage  brought  against  them  by 
the  owners  of  The  Majestic^  and  which 
formed  part  of  the  damages  sought  to  be 
recovered  in  the  present  action,  the 
learned  judge  left  it  to  the  jury  to  say 
whether  it  was  reasonable  in  the  present 
plaintiffs  to  have  defended  that  action, 
and  whether  they  defended  it  in  a  reason* 
able  way. 

The  jury  found  that  it  was  reasonable 
to  have  defended  the  action,  and  that 
it  was  defended  in  a  reasonable  way,  and 
they  found  a  verdict  for  the  plaintiffs 
for  499Z.,  being  208Z.  the  costs  of  the 
action,  by  the  owners  of  The  Majestic^ 
indudinff  the  plaintiff's  own  costs  of  de* 
fending  it,  56Z.  for  fourteen  days'  deten- 
tion of  The  Majestic^  5CZ.  for  the  like 
detention  of  The  PWiOj  and  the  711,  and 
lOSl.  agreed  freight.  The  learned  judge 
reserved  leave  to  the  defendants  to  move 
to  reduce  the  damages  by  such  2082.,  if 
the  question  of  such  costs  ought  not  to 
have  been  left  to  the  jury. 

Holker  (in  Michaelmas  Term)  moved 
accordingly,  and  also  for  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial 
on  the  ground  of  misdirection  by  the 
learned  judge  in  telling  the  jury  that  the 
captain  would  lose  his  lien  upon  the  coal 
by  landing  it,  and  on  the  ground  that  the 
verdict  was  against  the  evidence. — The 
defendants  are  not  liable  for  the  costs  of 
the  action  against  the  plaintiffs  by  the 
owners  of  The  Majestic.  There  was  no 
request  by  the  defendants,  express  or 
implied,  to  defend  such  action — Short  v. 
Kalloway  (1).  The  present  plaintiffs 
should  either  have  settled  such  action  or 

(1)  11  Ad.&£.28. 


let  judgment  go  by  de&ult,  or  at  all 
events  wey  should  have  paid  money  into 
Court.  The  course  adopted  by  the  plain- 
tiffs was  not  a  reasonable  one,  and  there- 
fore they  have  no  right  to  claim  the  costs 
so  incurred  as  damages  against  the  de- 
fendants—IVm^ott  V.  BeU  (2).  Then  the 
learned  judge  misdirected  the  jury  in 
teUing  them  that  the  captain  would  lose 
the  lien  by  landing  the  ooal.  The  bills  of 
lading  contained  a  clause  to  meet  this,  by 
which  it  was  stipulated  that  the  coal 
might  be  landed  at  the  expense  and  risk 
of  the  consignee.  The  Merchant  Shipping 
Act,  1862  (25  &  26  Vict.  c.  63),  enables 
goods  to  be  landed  and  placed  in  a  ware- 
house, subject  to  the  shipowner's  lien  for 
freight.  The  captain  might  have  landed 
the  coals  at  Buenos  Ayres  and  at  Monte 
Video,  with  direction  to  those  at  the 
warehouses  not  to  give  them  up  without 
payment  of  freight. 

BoviLL,  C.J. — Upon  the  point  first 
raised,  as  to  the  liability  of  the  defendants 
for  the  costs  of  the  former  action,  it  seems 
to  me  that  the  right  direction  was  given 
to  ihe  jury.  When  it  is  a  qu^ion 
whether  a  party  in  the  position  of  the 
present  plaintiffs  should  defend  or  not  an 
action  for  unliquidated  damages,  such 
party  is  often  placed  in  considerable 
difficulty.  He  is  not  recklessly  to  defend, . 
if  he 'seeks  to  charge  the  costs  on  the 
party  who  may  ultimately  have  to  bear 
the  loss,  and  if  he  places  the  circum- 
stances before  such  other  party,  and  the 
latter  withholds  his  opinion  imd  leaves 
him  to  take  his  own  course,  it  is  then  a 
question  for  the  jury  whether  the  defend- 
ing was  a  reasonable  course  to  have  pur- 
sued. This  is  a  matter  which  must  depend 
upon  all  the  circumstances  of  the  case. 
I  do  not  see  what  other  question  could 
have  been  left  to  the  jury  than  such  as 
was  left  upon  this  point  by  the  learned 
judge.  In  Tindall  v.  BeU  (2),  Parke,  B., , 
expressed  his  opinion  that  it  would  be  a 
proper  question  for  the  jury,  whether  the 
plaintiffs  had  done  what  a  reasonable  man 
could  be  required  to  do.  It  is  said  that 
the  present  plaintiffs  should  have  paid 

(2)  11  Mee.  &  W.  22S ;  s.  c  12  Law  J.  Rep. 
(N.S.)  £xch.  160. 


Digitized  by 


Google 


Vol.  4  .] 


HILART  TERM,  1873. 


73 


money  into  Court  in  the  action  which  was 
brought  against  them,  or  that  they  should 
have  settled  the  claim,  or  have  let  judg- 
ment go  by  defieiult,  but  all  these  are 
matters  which  were  properly  for  the  con- 
sideration of  the  jury,  and  I  do  not  see 
how  it  was  possible  for  the  judge  to  have 
determined  these  as  matters  of  law.  I 
think  then  there  was  no  misdirection  on 
this  point,  and  therefore  as  to  this  there 
will  be  no  rule ;  neither  do  I  think  there 
should  be  any  rule  on  the  ground  of  the 
verdict  being  against  the  evidence,  but 
the  point  with  reference  to  losing  the 
lien,  and  the  effect  of  landing  the  coal 
upon  a  bill  of  lading  in  the  peculiar  form 
of  those  in  the  present  case,  is  one  which 
I  think  ought  to  be  further  considered, 
and  therefore  upon  that  point,  but  on 
that  alone,  thei*e  may  be  a  rule  to  shew 
cause. 

GsovE,  J. — ^I  am  of  the  same  opinion. 
Cases  have  occurred  and  do  occur  where 
the  person  primarily  liable  cannot  do 
better  than  give  notice  to  the  person  who 
may  be  ultimately  liable,  and  if  such  last 
person  returns  no  answer,  what  other  rule 
can  be  laid  down  than  this,  namely,  that 
he  should  act  as  a  reasonable  man  would 
act  under  sinular  circumstances,  and 
whether  he  has  done  so  or  not  must  be  a 
question- for  the  jury.  The  law  cannot 
lay  down  a  criterion  as  to  what  is  reason- 
able, because  each  case  must  depend  on  its 
own  circumstances.  Here  the  question 
went  to  the  jury  and  they  found  that  the 
plaintiffs  acted  reasonably,  and  therefore 
upon  that  point  I  see  no  reason  for 
granting  a  rule,  but  vupon  the  point 
whether  the  lien  would  be  lost  by  un- 
loading I  think  a  rule  imi  should  go,  as 
that  raises  a  question  for  discussion. 

Dbkman,  J.,  concurred. 

lUde  refused  on  the  first  point. 

A  rule  nisi  was  granted  for  a  new  trial, 
on  the  ground  that  the  Judge  misdirected 
the  jury  in  telling  them  that  the  coal 
could  not  be  landed  without  the  lien  for 
freight  being  lost. 

Charles  BusseU  and  Trevelycm  (on 
February  10th)  shewed  cause.  —  The 
clause  in  the  bill  of  lading  respecting  the 
coal  being  landed  at  the  expense  and 

W«W  SEBIB8,  42.— C.P. 


risk  of  the  oonsi^ee  is  entirely  for  the 
benefit  of  the  shipowners,  and  does  not 
in .  any  way  restrict  their  rights.  The 
dii^Bction  of  the  learned  judge  which  is 
complained  of  was  wholly  immaterial  even 
if  wrong,  for  even  supposing  the  master 
could,  under  the  clause  of  the  bill  of 
lading  or  without  it,  have  landed  the  coal 
and  yet  preserved  his  lien,  he  was  not 
bound  to  have  done  so — Black  v.  Base  (3). 
The  question,  however,  comes  to  this, 
whether  a  master  can,  under  an  ordinary 
bill  of  lading,  land  the  goods  and  yet 
retain  the  lien  for  freight.  There  is  very 
little  authority  on  the  point.  In  the 
early  editions  of  Abbott  on  Shipping,  that 
learned  judge  uses  very  cautious  lan- 
guage. He  says  (Sth  ed.  p.  248)  : 
"In  England  the  practice  is  to  send 
such  goods  as  are  not  required  to  be 
landed  at  any  particular  dock  to  a 
public  wharf,  and  order  the  wharfinger 
not  to  part  with  them  till  the  freight  and 
other  charges  are  paid,  if  the  master  is 
doubtful  of  the  payment.  And  by  the 
law  of  England,  if  the  master  once  parte 
with  the  possession  out  of  the  hands  of 
himself  and  his  agents,  he  loses  his  lien 
or  hold  upon  the  goods,  and  cannot 
afterwards  reclaim  them.''  This  passage 
is  repeated  Terbatim  in  the  11th  edition 
by  the  late  Mr.  Justice  Shee,  page  333. 
It  is  also  referred  to  in  Smithes  Mei'cantile 
Lmv,  8th  ed.,  p.  550,  where  the  law  is  thus 
stated :  **  As  a  lien  is  a  right  to  retain 
possession,  it  follows  of  course  that  where 
there  is  no  possession  there  can  be  no 
lien.  It  also  follows  that  where  the 
possession  of  the  goods  has  once  been 
abandoned  the  lien  is  gone,  but  when  the 
master  of  a  ship  in  obedience  to  revenue 
regulations  lands  goods  at  a  particular 
wharf  or  dock,  he  does  not  thereby  lose 
his  lien  on  them  for  freight,  and  where 
they  are  Bot  required  to  be  landed  at  any 
particular  dock,  the  common  practice  is 
to  land  them  at  a  public  wharf,  and 
direct  the  wharfinger  not  to  part  with 
them  till  the  charges  upon  them  are  paid ; 
in  this  case  the  wharfinger  is  the  i^ip's 
agent,  and  the  ^oods  remain  in  the  con- 
structive possession  of  the  latter."  The 
pubHa  wharf  there  alluded  to  must  bo  a 

(8)  2  Moore  P.O.  N.a  277. 
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wharf  under  an  Act  of  Parliament.    In 
Meyerstein  v.  Barber  (4)  Willes,  J.,  con- 
siders the  dntj  of  a  master  when  there 
was   no   consignee   ready  to    take    the 
goods  on  payment  of  freight,  and  the  ease 
arose  before  25  &  26  Vict.  c.  63,  and  when 
there  was  no  Act  allowing  the  master 
to  warehouse  at  the  risk  of  the  consignee. 
He  might,  he  considers,  have  kept  the 
goods  in  his  vessel  for  a  reasonable  time. 
That  learned  Judge  then  notices  the  diffi- 
culty and  inconvenience  this  led  to,  and  he 
refers  to  the  Acts  which  have  been  passed 
to  relieve  the  master.     In  Madachlan's 
Supplement  to  his  Law  of  Merchant  Ship^ 
pmg,  the  Merchant  Shipping  Act  of  1862 
(25  &  26  Vict.  c.  63)  is  set  out,  and 
under  section  66 ^  which  is  the  commence- 
ment of  the  sections  enabling  the  cargo 
to  be  landed  with  the  retention  of  the 
lien  for  freight,  the  following  observation 
is  made :    "  Hitherto,  except  at  certain 
ports    which    are  privileged   by  Act  of 
Parliament,   it  has  been  a  difficulty  of 
great  practical  moment  what  course  to 
advise  a  shipmaster  to  follow,  when,  in 
consequence  of  differences  between    the 
parties  concerned,  the  consignee  of  the 
cargo  refuses  to  accept  the  goods.     At 
one  of  the  privileged  ports  he  could  land 
and  warehouse  the  cargo,  subject  to  his 
lien  for  freight,  thereby  saving  all  rights 
at  the  least  possible  expense.     Elsewhere 
this  could  not  have  been  done,  because 
his  lien  for  freight  being  at  common  law, 
as  distinguished  from  a  maritime  lien, 
would  have  been  destroyed  .by  the  transfer 
of  possession."     In  the  present  case  there 
was  no  evidence  of  there  being  a  privi- 
l^ed   warehouse  at  either  Monte  Video 
or  Buenos  Ayres,  and  unless  the  goods 
were  in  such  a  warehouse,  or  else  they 
were  landed  and  kept  in  such  a  manner 
as  still  to  be  in  the  possession  of  the 
master  or  shipowner,  the  lien  for  freight 
would  not  be  retained.     The  warehouse- 
man, or  person  who  receives  them,  if  he 
be  not  the  mere  agent  of  the  shipowner, 
would  be  entitled  to  his  lien,  but  there 
could  not  be  two  liens,  and  there  would 
be  no  right  to  claim  both  against  the 
owner  of  ttie  goods — Somes  v.  The  Directors 

(4)  36  Law  J.  Rep.  (x.5.)  C.P.  48 ;  s.  c.  Law 
Kep.  2  C.P.  36. 


of  the  British  Empire  Shipping  Oompamf 
(5)  and  Syeds  v.  Hay  (6). 

HoUer  and  Baylis,  in  support  of  ihe 
rule. — If  the  master  can  land  and  yet 
keep  possession  of  the  goods,  he  retains 
his  hen.  This  is  in  accordance  with  the 
passages  which  have  been  cited  frx)m 
Abbott  on  Shipping,  Smith's  Mercantile 
Law,  and  from  the  judgment  of  Willes, 
J.,  in  Myerstein  v.  Barber  (4).  The 
captain  did  in  fact,  in  the  present  case, 
land  the  goods,  and  what  he  so  after- 
wards did,  he  might  have  done  much 
earlier. 

[Brett,  J. — In  JBrichsen  v.  Barkworih 
(7),  Crompton,  J.,  says,  "  Then  as  to  the 
not  unloading  after  those  days  the  jury 
would  have  to  estimate  the  damage,  and 
if  they  found  that  there  was  any  vexatious 
conduct  on  the  part  of  the  shipowner, 
such  as  keeping  the  goods  for  his  own 
benefit,  they  would  give  little  damages. 
After  the  demurrage  days  he  cannot  keep 
the  goods  for  an  unlimited  time,  and  then 
sue  for  damages.' '  If  he  cannot  keep 
them  he  must  put  them  on  shore.] 

Yes ;  that  is  m  favour  of  the  defendant's 
contention.  The  particular  clause  in  the 
bill  of  lading  as  to  landing  is  no  doubt  in 
favour  of  shipowners,  for  it  was  to  enable 
them  toJand  in  such  a  manner  as  that  the 
goods  should  be  at  the  risk  of  the  consig- 
nee, and  yet  the  lien  for  freight  be  retained. 

[Brett,  J. — It  would  enable  the  captain 
to  land  the  goods  at  once ;  but  you  want 
to  carry  it  further,  and  say  that  it  obliged 
him  to  do  so.] 

It  may  be  that  the  defendants  are 
wrong  as  to  that.  The  direction,  how- 
ever, was  too  wide,  and  the  jury  were  mis- 
led by  it  to  give  a  larger  sum  tlian  they 
would  otherwise  have  given. 

[At  the  intimation  of  the  Covrt  the 
counsel  for  both  parties  agreed  that  instead 
of  a  new  trial,  tne  verdict  should  be  re- 
duced by  56Z.,  the  amount  given  for  the 
detention  of  The  Pitho,] 

Eeatinq,  J. — The  case  was  summed  up 
by  the  learned  Judge  to  the  jury  in  a  way 

(6)  n.L.  Cas.  338;  s.  c.  30  Law  J.  Rep.  (n.8.) 
Q.B.  229. 


(6)  4  Term  Rep.  260. 

(7)  8  Horl.  &  N.  894  ;   ».  c 
(K.8.)  Ezch.  96. 
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tbat  could  oot  be  complamed  of,  and  then 
one  of  the  jury  put  the  question  to  the 
learned  Jndge,  whether  the  captain  conld 
have  discharged  the  cargo  and  yet  main- 
tained his  lien  for  freight.     I  should  have 
thought  that  meant  whether  he  could 
have  done  so  under  the  circumstances 
which  were  proved  in  this  case,  and,  there- 
fore, if  the  learned  Judge  had  answered 
that  question  in  the  negative,  I  should 
have  been  of  opinion  that  that  could  not  be 
interfered  with,  because  there  was  no  evi- 
dence of  the  capabilities  of  the  port,  or 
what,  under  the  circumstances,  the  captain 
could  have  done.     But  the  learned  Judge 
certainly  appears  to  have  used  language 
which  might  have  induced  the  jury  to 
think  that  under  no  circumstances  could 
the  coal  have  been  taken  over  the  ship's 
side  without  the  lien  being  parted  with. 
Now  I  am  disposed  to  think  that  that  is 
too  wide  a  proposition,  because,  whatever 
may  be  the  law,  if  the  goods  be  taken  and 
lodged  in  a  general  warehouse  by  which 
another  b'en  may  be  given  to  an  indepen- 
dant  warehouseman,  I  am  of  opinion  that 
a  captain  may  land  the  goods  and  still 
preserve  his  lien,  by  placing  the  goods  in 
a  warehouse  over  which  he  or  the  owners' 
consignee    has     the     exclusive    control. 
Therefore  I  am  not  disposed  to  support 
the  statement  of  the  learned  Judge  to  the 
ftdl  extent  to  which  it  went.    What  effect, 
if  any,   it  may  have  had  on  the  jury 
no  one  can  say  with  certainty — one  can 
only  speculate.     Mr.  Holker  no  doubt  has 
the  right  to  complain  of  the  direction  as 
affecting  the  damages,  but  I  am  fully  per- 
suaded that  if  it  ejected  the  dainages  to 
any  extent,  it  did  so  only  to  a  very  small 
extent.     The  parties  have  agreed  upon  a 
sum  which,  as  it  appears  to  me,  is  the 
outside  sum  to  which  such  direction  could 
possibly  have  affected  the  damages,  but 
still  I  think  they  wisely  agreed  to  that 
sum  instead  of  incurring  the  expense  of 
a  new  trial  for  the  purpose  of  raising  what 
might  be  a  nice  question.     Under  these 
circumstances  the  rule  will  be  discharged, 
the  verdict  being  reduced  by  consent  to 
4482.,  and  each  party  paying  their  own 
costs  of  this  rule. 

Gbovs,  J. — ^I  am  of  the  same  opinion. 
Certainly  it  appeared  to  me  when  the 
rule  was  moved  for,  and  I  haye  seen 


nothing  since  to  alter  it,  that  it  could  not 
be  law  that  under  no  circumstances  (how* 
ever  necessary  it  might  be  to  do  so,  owing 
to  bad  weaker  or  otherwise)   could  a 
captain  land  a  cargo  without  ipso  facto 
being  obliged  to  part  with  his  lien  for 
freight.     But  I  think  the  authorities  only 
go  to  this  extent — that  if  the  captain 
does  land  the  goods,  he  must,  in  order  to 
keep  his  lien,  so  land  them  as  to  retain 
an  absolute  and    entire    dominion  over 
them,  which  is  what  he  can  rarely  and 
possibly  never  do  in  the  greater  number 
of  cases.     With  reference  to  the  answer 
of  the  learned  Judge  to  the  question  of 
the  juiy,  it  is  no  doubt  without  exception 
in  ite  terms,  except  where  there  exist  sta- 
tute warehouses;  but  the  point  on  which 
I  should  have  had  some  doubt,  if  the 
matter  had  been  argued  to  the  end  and  I 
had  had  to  consider  it,  would  have  been 
in  what  sense  we  ought  to  take  a  question 
S9  put  by  a  jury  after  the  learned  Jndge 
had  concluded  his  sunmiing  up.     I  have 
a  strong  opinion  that  in  the  present  case 
the  jury  meant  by  their  question  to  ask 
whether  if,  under  ordinary  circumstances, 
a  master  land  the  goods  at  an  ordinary 
landing  place,  and  puts  them  in  an  ordi- 
nary warehouse,  he   thereby  parts   with 
his  lien  for  freight.     Undoubtedly,  if  the 
question  was  put  in  that  sense,  the  answer 
would  be  correct.     The  question  is  whe- 
ther we  are  bound,  because  the  answer  in 
its  terms  goes  a  little  further,  to  assume 
that  the  question  was  not  put  in  that 
ordinary  sense.     There  is  a  second  ques- 
tion, whether,  within  the  rule  laid  down 
in  Grease  v.  Barrett  (8)  and  other  cases, 
the  Court  would  grant  a  new  trial  where 
the  misdirection  has  not  been  conducive 
to  a  wrong  verdict.     In  the  present  case 
I  cannot  possibly  see,  if  the  direction  had 
been  the  other  way,  that  the  jury  could 
have  reduced  the  dainages  by  more  than 
56Z.,  which  is,  I  think,  the  maxiihum  that 
can  possibly  be  taken  off. 

Beeit,  J. — I  am  of  opinion  that  the 
answer  I  gave  the  jury  was  wrong.  I 
think  it  was  wrong  because  it  includes  the 
case  of  the  master  landing  the  goods  and 
depositing  them  in  a  place  where  they  are 

(8)  1  Cr.  M.  &  K.  919 ;  s.  c.  4  Law  J.  Rep. 
(N.8.)  Exch.  297. 
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kept  under  his  own  control,  and  that  it 
was  incorrect  to  say  tliat  in  such  a  case 
as  that  the  master  would  lose  his  lien  for 
freight.  The  point,  as  it  seems  to  me,  is 
not  an  easy  one.  This  is  a  case  in  which 
the  goods  when  landed  would  be  landed 
at  a  foreign  place  where  the  English  ware- 
housing statutes  do  not  apply.  There 
was  no  evidence  of  the  foreign  law,  and 
therefore  the  question  is,  what  are  the 
rights  of  a  captain  where  there  is  no 
English  warehousing  statute,  and  no  evi- 
dence of  any  law  different  from  the  law  of 
England. 

Now  the  authority  of  Cromptou,  J.,  in 
Brichsen  v.  Barkwarth  (7),  seems  to  me 
to  shew  that  there  may  be  a  case  in  which 
the  captain  ca&  land  and  yet  preserve  his 
lien,  because  that  learned  «fudge  there 
says,  that  even  where  the  consignee  has 
neglected  to  accept  the  goods  (and  there- 
fore where  it  must  be  assumed  he  is  in 
&ult),  the  captain  cannot  keep  the  goods 
on  board  his  ship  for  an  unreasonable 
time.  What  then  must  he  do  with  them  ? 
It  seems  to  me  to  follow  that  there  must 
be  some  way  of  landing  them  by  which 
he  can  preserve  his  rights,  and  I  feel  now 
clear  that  Crompton,  J.,  had  in  his  mind 
that  the  captain  might  land  the  goods  and 
yet  preserve  his  lien  for  freight,  if  he  kept 
them  still  entirely  within  his  own  exclu- 
sive control.  It  seems  to  me  that  the 
authority  of  Willes,  J.,  in  Meyerstem  v. 
Barber  (4)  is  to  the  same  effect,  and  so 
also  I  think  is  the  quotation  from  the 
later  editions  of  Alibott  on  Shipping,  be- 
cause if  the  word  "  practice  "  means  the 
universal  practice  of  merchants,  it  be- 
comes, as  it  seems  to  me,  the  mercantile 
law.  Whether  a  captain  can  preserve  his 
lien  irrespectively  of  English  statutes  as 
to  warehouses  or  of  law  equivalent  to 
them,  by  putting  the  goods  into  a  ware- 
house owned  by  an  independent  ware- 
houseman, is  a  question  which  it  is  not 
necessary  we  should  now  decide.  The 
difficulty  against  the  captain  preserving 
his  lien  in  sudr  a  case  seems  to  me  that 
then  another  and  independent  lien  would 
exist,  and  I  doubt  very  much  whether  if 
the  captain  were  so  to  deposit  the  goods 
on  shore  as  to  give  another  person  a  lien, 
the  captain  would  not  as  a  matter  of 
course  lose  hid   own  lien,  eyen  though 


such  other  person  should  undertake  to  the 
captain  not  to  deUver  the  goods  to  the 
consignee  without  being  paid  the  captain's 
claim  for  freight.  But  it  is  not  neoeessary 
to  decide  that  now. 

I  therefore  think  that  the  answer  I  gave 
to  the  jury  was  wrong  in  its  terms.  I  ra- 
ther suspect  that  the  answer  which  I  ought 
to  have  given  should  have  been  this — 
**  Under  certain  circumstances  the  captain 
can  do  so,  but  there  is  no  evidence  that 
he  could  have  done  it  in  this  case."  H 
that  had  been  the  answer  I  should  have 
been  prepared  to  maintain  it,  but  the 
answer  I  gave  was  wrong  and  likely  to 
lead  the  jury  to  a  wrong  conclusion.  I 
think  it  might  have  affected  their  verdict 
though  to  a  very  small  extent,  and  I  doubt 
wheuier  it  could  have  affected  it  to  the 
extent  of  56/.,  because  it  does  not  at  all 
follow  that  even  if  the  captain  could  land 
the  goods  so  as  to  preserve  his  lien,  he 
was  bound  to  land  them,  and  the  jury 
would  have  had  to  consider  whether, 
under  the  circumstances  of  the  case,  he 
had  acted  unreasonably  in  keeping  the 
goods  on  board  for  the  time  he  did.  Still, 
strictly  speaking,  the  defendants  would 
probably  have  been  entitled  to  have  had 
the  rule  made  absolute  for  a  new  trial, 
but  they  have  rightly  given  way,  and  ob- 
tained thereby  the  frill  amount  of  any 
difference  that  could  have  been  caused  by 
the  misdirection,  but  under  these  circum- 
stances I  entirely  agree  with  the  rest  of 
the  Court  that  each  party  should  pay  their 
own  costs  of  this  rule. 

Bide  discharged  on  terms. 

Attorneys — Gregory,  Rowdifibs  &  Kawle,  for  all 
parties. 


1873, 
Jan.  31 
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LEBEAU  AND  ANOTHER  V,  TEE 
GENERAL  STEAM  NAVIGATION 
COMPANY. 


Inferior  Coxirt — Mayor'' s  Court  of  London 
Procedure  Act,  1857  (20  Sf  21  Vict,  c.  clvii.) 
— Points  reserved  for  Superior  Court^-^U' 
risdiction  of  Mayor's  Court  over  Cause, 

The  10th  section  of  the  Mayor's  Court  of 
Ixmdon  Procedure  Act,  1857  (20  8f  21  Vict. 
c.  clviL)  enables  either  party  to  a  suit  m 


Digitized  by 


Google 


YOL.  42.] 


HILABT  TBBM,  1878. 


77 


that  Courif  if  lecwe  he  gvoen  to  him  by  the 
Judge  on  the  tried,  to  move  in  a/ny  of  the 
Superior  Courts  to  enter  a  verdiot  or  nonsuit^ 
08  ike  case  inay  he,  a/iid  gives  the  superior 
Gowri  power  to  make  such  order  therein  as 
it  may  think  proper,  and  directs  judgment 
to  he  entered  accordingly : — ^Held,  that  the 
disposal  hy  the  superior  Gaurt  of  a  rule  to 
enter  a  nonsuit  moved  for  under  such  10th 
section,  does  not  take  away  the  jurisdiction 
of  ike  Judge  of  the  Mayor* s  Court  to  enter- 
tcm  (m  application  for  a  new  trial. 

This  cause,  which  was  for  breach  of  a 
contract  by  the  defendants  to  carry  and 
deliver  certain  goods,  was  brought  and 
tried  in  the  Lord  Mayor's  Gourt  of  Lon- 
don, when  a  verdict  was  found  for  the 
plaintiffs.  A  rule  nisi  to  set  such  verdict 
aside  and  to  enter  a  nonsuit,  pursuant 
to  leave  given  by  the  Judge  of  the  Mayor's 
Court,  was  moved  for  and  obtained  by 
the  defendants,  under  section  10  of  the 
Mayor's  Court  of  London  Procedure  Act, 
1857  (20  A  21  Vict.  c.  clvii.),  in  the  Court 
of  Common  Pleas,  and  a^r  argument 
was  discharged  by  that  Court  in  Michal- 
mas  Term  last  (see  the  case  reported  ante 
C.P.  1).  Afterwards,  but  before  judg- 
ment was  signed  for  the  plaintiffs,  the 
defendant  applied  for  and  obtained  from 
tiie  Judge  of  the  Mayor's  Court  a  rule  for 
a  new  trial,  on  the  ground  of  surprise  and 
of  material  evidence  having  since  come  to 
the  knowledge  of  the  defendants. 

Field  {Waddy  with  him),  for  the  plain- 
tiflfe,  now  moved  for  a  writ  of  prohibition 
to  prohibit  the  Judge  of  the  Mayor's 
Court  from  again  trying  the  cause. — ^After 
the  disposal  of  the  rule  nisi  to  enter  a 
nonsuit  there  was  an  end  to  the  matter, 
and  the  Mayor's  Court  had  no  jurisdiction 
except  to  carry  out  the  order  of  the  supe- 
rior Court.  The  10th  section  of  the 
Mayor's  Court  of  London  Procedure  Act, 
1857,  which  gives  either  party,  when  leave 
lias  been  given  by  the  Judge  of  the  Mayor's 
Court,  power  to  move  for  a  rule  in  any  of 
the  Superior  Courts  to  set  aside  the  verdict 
or  nonsuit,  empowers  the  Superior  Court 
to  grant  or  refuse  such  rule,  and  "  to  make 
such  orders  thereupon  and  as  to  costs  as 
the  same  Court  shall  think  proper."  The 
section  further  enacts  that  "  in  case  the 
Court  before  whom  such  rule  shall  be 


heard  shall  order  the  same  to  be  dis- 
charged, the  party  obtaining  any  such 
order  may,  upon  delivering  the  same  or 
an  office  copy  thereof  to  the  r^strar,  be 
at  liberty  to  proceed  in  any  such  action 
as  if  no  such  rule  nisi  had  been  'obtained ; 
and  if  a  verdict  be  ordered  to  be  entered 
for  the  plaintiff  or  defendant,  or  a  nonsuit 
be  ordered  to  be  entered,  as  the  case  may 
be,  judgment  shall '  bo  entered  accord- 
ingly." No  doubt  by  section  22  it  is  en- 
acted that  *'  the  Judge  of  the  Court,"  that 
is,  the  Mayor's  Court,  "  may  at  any  time 
within  the  jurisdiction  of  the  Court  hear 
and  grant  applications  for  rules  to  shew 
cause  in  arrest  of  judgment,"  "or  for 
granting  new  trials,  and  for  entering  non- 
suits and  verdicts  in  causes  pending  in  the 
Courts"  but  the  power  given  by  that  sec- 
tion must  be  limited  to  the  time  during 
which  the  cause  is  before  the  Mayor's 
Court.  Here  by  the  appeal  to  the  Su- 
perior Court,  under  the  10th  section,  the 
cause  was  no  longer  in  the  Mayor's  Court 
except  for  the  purpose  of  carrying  out  the 
order  of  the  superior  Court. 

BoviLL,  C.J. — I  think  that  there  can  be 
no  reasonable  doubt  as  to  the  construction 
of  the  10th  section  of  the  Mayor's  Court  of 
London  Procedure  Act,  1857,  and  that  the 
Legislature  meant  thereby  to  give  power 
to  the  Judge  of  the  Mayor's  Court  on  the 
trial  of  a  cause  before  him  to  reserve 
questions  for  the  opinion  of  any  of  the 
Superior  Courts  at  Westminster,  and  that 
judgment  should  be  according  to  the  di- 
rection of  such  Superior  Court  on  the 
points  so  reserved,  but  it  is  only  on  the 
points  reserved  at  the  trial  that  the  Supe- 
rior Court  has  any  jurisdiction  over  the 
proceedings  in  the  Mayor's  Court,  and 
there  is  nothing  in  the  Act  to  prevent 
an  application  to  the  Judge  of  the  Mayor's 
Court  for  a  new  trial  being  made  either 
before  or  after  any  motion  in  a  Superior 
Court  under  this  10th  section. 

Kbating,  J.,  Grovb,  J.,  and  Hontman, 
J.,  concurred. 

Mule  refused. 

Attorneys— Learoyd  &  Learoyd,  for  plaintiffs  ; 
G.  Afihley  &  Tee,  for  defendant. 
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\m  THE  EXCHEQUER  CHAMBER] 
Appeal  from  the  Oourt  of  Common  Pleas,) 

lft7^  fBATLBY  V.  THE  MANCHEBTBB, 
T?  ^  1 A  S  8HEFP1BLD  AND  LINCOLNSHIBB 
*®^-  •^^-    I     RAILWAY  COMPANY. 

BaUway  Company — Injury -hy  removing 
a  Passenger  from  a  Carriage  under  Mis- 
take. 

By  the  rules  and  hyelaws  of  a  railway  com* 
pany  the  porters  were  directed  to  prevent  pas* 
sengersfrom  leaving  trains  whilst  in  motion^ 
and  to  do  all  in  their  power  to  promote  the 
comfort  of  the  passengers  and  interests  of  the 
company f  and  specially  given  powers  of  re^ 
moval  under  certain  specified  circumstances 
not  applicahle  to  the  particular  case.  And  it 
was  found  by  a  ease  stated  in  an  action  for 
injury  to  a  passenger  in  his  removal  from 
a  carriage  by  a  porter  under  the  mis* 
taken  idea  that  he  was  in  a  wrong  train ; 
that  he  was  violently  removed  just  as  the 
train  was  mowing ;  that  it  was  the  duty  of 
the  foiiers  to  prevent  passengers  going  by 
wrong  trains  ojt  far  as  possible ;  but  if  they 
were,  to  request  them  to  alight,  and  on  re- 
fusal,  report  them  with  a  view  to  charging 
any  excess  of  fare,  but  not  remove  them : — 
Held,  by  the  Court  of  Exchequer  Chamber, 
affirming  the  decision  of  the  Court  of  Com- 
mon  Pleas,  that  there  was  evidence  of  the 
porter  ha/oing  acted  within  the  scope  of  his 
authority  and  abused  it,  and  that  tKe  com* 
pany  were  responsible. 

This  was  an  appeal  from  a  judgment 
(reported  41  Law  J.  Rep.  (n.s.)  C.P. 
278)  of  the  Court  of  Common  Pleas,  dis- 
charging a  rule  to  enter  a  nonsuit  or 
verdict  for  the  defendants. 

l]^e  action  was  for  injury  caused  to  the 
plaintiff,  a  passenger  on  the  defendants' 
railway,  by  a  porter  pulling  him  out  of  a 
train  under  the  mistdcen  idea  that  it  was 
the  wrong  one. 

As  the  case  stated  on  appeal  contained 
various  precise  statements  which  were  not 
presented  to  the  Court  below  on  the 
argument  of  the  rule,  it  seems  advisable 
to  print  in  extenso,  the  material  parts  of 
the  case,  which  were  as  follows : 

8.  The  plaintiff,  after  taking  a  third 
class  ticket  by  the  defendants*  line,  as 
before  mentioned,  proceeded  to  enter  and 
take  his  seat  in  a  third  class  carriage 


forming  part  of  the  train.  Upon  his 
doing  so,  one  of  the  porters  in  the  employ 
of  the  defendants  asked  him  where  be 
was  going,  to  which  he  replied,  "To 
Woodley,  and  thence  to  Stockport  and 
Macclesfield."  The  porter  rejoined,  "You 
are  in  the  wrong  train — ^you  must  oome 
out ; "  and  immediately  and  just  as  the 
train  was  moving  off,  violently  pulled 
out  the  plaintiff  and  threw  him  down  on 
the  platform.  The  plaintiff  by  the  fall, 
under  the  circumstances  above  mentioned, 
sustained  the  bodily  injuries  in  respect  of 
which  this  action  was  brought.  At  the 
time  that  the  plaintiff  was  pulled  out  of 
the  carriage  and  thrown  on  the  platform 
one  of  the  superior  officers  of  the  com- 
pany was  standing  near,  and  called  out 
to  the  porter,  "You  ....  Why 
did  you  not  let  the  man  go  P  If  he  was 
in  the  wrong  train  they  would  have 
brought  him  back."  The  plaintiff  was 
in  fact  in  the  proper  train  and  in  that  by 
which  he  intended  to  travel. 

It  was  proved  that  it  was  part  of  the 
duties  of  the  porters  to  prevent  passen- 
gers going  by  wrong  trains  as  &r  as  they 
were  able  to  do  so. 

4.  The  rules  and  bye-laws  of  the  com- 
pany were  put  in  evidence  on  behalf  of 
the  defendants,  and  it  was  further  proved 
that  the  porters  and  servants  of  the  com- 
pany, including  the  porter  whose  conduct 
caused  the  injury  to  the  plaintiff,  were 
supplied  with  copies  thereof.  Copies  of 
these  rules  and  bye-laws  accompany  and 
are  to  be  taken  as  forming  pi^  of  the 
case,  and  may  be  referred  to  in  the  argu- 
ment. 

5.  Among  the  rules  and  bye-laws  are 
contained  the  following : — 

Rule  71.  "  Clerks  in  charge,  station- 
masters,  guards,  police  and  porters  are 
on  no  account  to  suffer  passengers  to  get 
into  or  out  of  the  carriages  while  the 
trains  are  in  motion  in  contravention  of  the 
bye-laws;  and  the  names  and  addresses 
of  any  persons  persisting  in  so  offending 
are  to  be  immediately  reported  to  the 
superintendent  of  the  line." 

Rule  92.  "Porters  are  to  act  under 
the  orders  of  the  clerks  in  charge,  station- 
masters,  station-inspectors  and  foremen. 
They  are  to  do  the  work,  and  attend  to 
whatever  business  they  may  have  assigned 
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to  them,  exerting  themselyes  for  tbe  good 
order,  regolaritj  and  deanliness  of  tbe 
trains  ana  stations  where  thej  are  placed, 
and  do  all  in  their  power  to  promote  the 
comfort  of  the  passengers  and  the  in- 
terests of  the  company. 

Rule  101.  "  If  the  clerk  in  charge  or 
guard  has  reason  to  suppose  that  any 
passenger  is  without  a  ticket,  or  is  not  in 
the  proper  carriage,  he  must  request  the 
person  to  shew  him  his  ticket,  have  any 
irregularity  corrected,  and  the  excess 
paid,  if  any  is  due  ;  and  should  any  pas- 
senger wish  to  change  his  place  from  an 
inferior  to  a  superior  carriage,  the  guard 
must  see  the  excess  fare  paid  at  the 
station  where  the  change  is  made." 

Rule  105.  "  The  doors  of  the  carriages 
on  the  off  side  are  always  to  be  locked, 
and  guards  must  see  that  passengers 
keep  their  seats  in  case  of  any  stoppage 
on  the  road,  except  when  necessary  to 
alight,  and  to  exert  themselves  to  prevent 
passengers  getting  in  or  out  of  the  train 
while  in  motion." 

Rule  107.  '*  Smoking  in  the  carnages 
and  at  the  stations  must  not  be  allowed  ; 
and  in  the  event  of  any  passenger  beine 
disorderly  and  misconducting  himself 
the  guard  must  endeavour  to  stop  the 
nuisance ;  but  in  case  he  cannot  succeed 
by  gentle  means,  he  must  take  such  a 
course  as  may  be  considered  necessary, 
and  either  place  the  offender  in  a  com- 
partment alone  or  leave  him  at  the  next 
station,  according  to  circumstances;  in 
all  cases  obtaining  and  reporting  his 
same  and  address,  if  possible,  to  the 
superintendent  of  the  line." 

Byelaw  4.  "Smoking  is  strictly  pro- 
hibited, both  in  the  carriages  and  on 
the  company's  stations  or  premises; 
every  person  smoking  in  a  carriage,  or 
in  any  station,  or  in  or  upon  any  of 
tbe  company's  preAises,  is  hereby  sub- 
jected to  a  penalty  not  exceeding  forty 
shillings ;  and  every  person  persisting 
in  smoking  in  a  carriage  or  station, 
or  upon  the  company's  premises,  after 
being  warned  to  desist,  shall,  in  addi- 
tion to  incurring  a  penalty  not  exceed- 
ing forty  shillings,  be  immediately,  or  if 
travelling,  at  the  first  opportunity,  re- 
moved from  the  company's  premises." 
Byelaw  5.  "Any  person  found  in  the 


company's  carriages  or  stations,  or  on  the 
company's  premises,  in  a  state  of  intoxica- 
tion, or  committing  any  nuisance,  or  other- 
wise wilfully  interfering  with  the  comfort 
of  other  passengers,  is  hereby  subjected  for 
every  such  offence  to  a  penally  not  ex- 
ceeding forty  shillings,  and  shall  imme- 
diately, or  if  travelling,  at  the  first 
opportunity,  be  removed  from  the  com- 
pany's premises." 

Byelaw  8.  "  Any  person  who  shall  enter 
or  leave,  or  shall  attempt  to  enter  or  leave 
any  of  the  carriages  while  the  train  is  in 
motion,  or  at  any  other  place  than  the 
regular  passengers'  platU)rm,  or  other 
place  appointed  by  the  company  fot*  pas- 
sengers to  enter  or  leaye  the  carriages, 
shall  for  every  such  offence  forfeit  and 
pay  any  sum  not  exceeding  forty  shillings." 

6.  It  is  the  duty  of  the  porters  of  the 
company,  if  passengers  are  in  a  wrong 
train  or  carriage,  to  inform  them  of  the 
fact  and  request  them  to  alight  before 
the  train  starts,  and  in  de&mt  of  their 
doing  so,  to  report  them  to  the  guard 
with  the  view  of  their  being  charged  any 
excess  fare  which  may  be  due  under  the 
circumstances,  but  not  to  remove  them 
fiiom  the  train  or  carriage. 

7.  It  was  objected  on  behalf  of  the  de- 
fendants that  the  porter  had  no  authority 
from  the  company,  express  or  implied,  to 
drag  the  plainti^  out  of  the  carriage 
under  the  circumstances  above  stated. 
That  it  was,  in  &ct,  in  contravention  of 
the  rules,  and  not  within  the  scope  of  his 
employment,  but  a  wilful  and  illegal  act 
of  his  own,  done  on  his  own  responsi- 
bility, for  which  the  company  were  not 
liable.  The  learned  Judge  gave  the  de- 
fendants leave  to  move  to  enter  a  nonsuit 
or  a  verdict  on  those  grounds.  The  junr 
found  a  verdict  for  the  plaintiff  with 
200L  damages. 

Hughes  argued  for  the  appellants. 
M^Intyre^  i^r  the  respondents,  was  not 
called  on. 

Kellt,  C.B. — The  result  of  the  cases 
is  the  principle  that  where  a  servant  of  a  . 
railway  company  acting  within  the  scope  \ 
of  his  employment  does  even  the  reverse  j 
of  what  he  is  directed  to  do,  yet  the  com-  ' 
pany  are  liable.  It  is  here  found  that  it 
was  the  duty  of  the  porter  to  prevent 
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persons  from  trayelling  in  a  wrong  car- 
riage, as  far  as  he  waa  able.  It  therefore 
was  his  duty,  if  he  believed  a  passenger 
to  be  in  a  wrong  carriage,  to  rectify  this, 
and  in  doing  so  ne  would  be  acting  as  he 
believed  in  the  performance  of  his  duty, 
and  many  cases  might  arise  where  he  would 
have  no  other  means  than  the  use  of 
force,  though  here  it  has  been  unfortu- 
nate. And  the  case  is  distinguishable 
from  those  cases  where  there  has  been  one 
isolated  act  in  direct  disobedience  to 
orders.  It  is  true  that  here  amoog  the 
many  duties  stated  there  is  one  apparently 
pointed  against  a  porter  dragging  a  pas- 
senger out  of  a  carriage,  but  it  must  be 
difficult  in  many  cases  to  determine  what 
to  do,  especially  with  many  and  conflict- 
ing orders,  and  a  porter  may  forget  and 
think  he  is  performing  his  duty.  Again 
it  is  his  duty  to  do  his  best  to  promote 
the  comfort  of  the  passengers  and  in- 
terests of  the  company,  and  if  he  believes 
he  can  only  do  his  duty  by  pulling  a  pas- 
senger out  of  a  carriage  it  is  difficult  to 
say  he  is  not  acting  within  the  scope 
of  his  employment,  though  disregarding 
some  other  order.  This  case  is  not  within 
the  cases  which  have  been  cited,  those 
were  cases  of  isolated  acts,  here  the 
porter  was  acting  as  he  bona  fide  believed 
in  discharge  of  his  duty,  and  therefore 
acting  within  its  scope.  Judgment  should 
therefore  be  affirmed. 

Mabtin,  B.— I  also  think  judgment 
should  be  affirmed.  The  case  is  governed 
by  the  law  of  master  and  servant,  and 
the  rules  and  byelaws  have  nothing  to  do 
with  it,  and  if  a  porter  on  a  mistaken 
idea  thinks  he  ought  to  pull  a  passenger 
out  of  a  carriage  the  company  is  respon- 
sible. 

Blackburn,  J. — I  am  of  opinion  that 
judgment  should  be  affirmed.  The  law  is 
clear  that  where  a  servant  is  acting  within 
the  scope  of  his  authority,  even  if  he  act 
with  gresi  negligence,  yet  the  master  is  re- 
sponsible. This  was  decided  in  Oreenwood 
V.  Seymour  (1),  where  there  was  great 
excess.  Therefore  here  the  question  is 
whether  there  was  evidence  that  the 
porter  was  acting  within  the  scope  of  his 
authority,  and  abusing  it.    Ana  I  think 

(1)  30  Law  J.  Rep.  ^v,s^  Exch.  827 ;  s.  c.  nom, 
Beynumr  t.  Ortenwood,  7  HurL  &  N.  365. 


the  Court  below  decided  this  on  the  true 
ground.  One  of  the  rules  is  that  the 
porters  are  to  do  all  in  their  power  to  pro- 
mote the  comfort  of  the  passengers  and 
the  interests  of  the  company.  No  doubt 
here  the  porter  made  a  blunder  and  did 
not  do  so,  but  he  had  authority  to  prevent 
passengers  going  by  a  wrong  train.  Was 
there  not  authority  if,  as  he  supposed,  the 
passenger  was  in  the  wrong  carriage,  and 
would  the  pulling  out  be  without  his 
authority  ?  I  agree  with  the  Court  below 
"  that  there  was  evidence  of  an  authoritj 
to  remove  a  person  in  a  wrong  carriage 
abused  by  a  blundering  servant  of  the 
company."  But  it  is  clear  on  the  autho- 
rities that  if  a  servant  be  acting  within 
the  scope  of  his  authority,  though  he 
abuse  it,  the  master  is  responsible. 

Mbllor,  J. — I  am  of  the  same  opinion. 
It  seems  to  me  on  the  case  that  there  was 
a  general  authority  as  respects  persons  in 
a  wrong  carriage,  and  that  the  porter  went 
beyond  it  and  blundered. 

PiooTT,  B. — The  case  is  very  near  the 
line,  but  I  agree  with  the  judgment  of  the 
Court  of  Common  Pleas. 

Lush,  J. — I  agree,  and  I  base  my  jndg- 
ment  on  the  fact  that  it  was  the  porter's 
duty  to  prevent  persons  travelling  in  a 
wrong  carriage  as  far  as  he  was  able.  Ho 
supposed  this  was  the  case,  did  an  act  he 
might  have  done  if  he  had  been  right,  and 
in  doing  it  supposed  he  was  authorised 
so  to  act. 

Cleasbt,  B. — The  rules  do  not  seem  to 
me  to  touch  the  case,  and  the  porter  most 
act  independently  of  them.  The  Court 
of  Common  Pleas  say,  "there  was  evi- 
dence of  an  authority  to  remove  a  person 
in  a  wrong  carriage."  If  so,  no  doubt  the 
company  were  Imble,  but  in  this  case 
stated  on  appeal,  all  I  can  find  are  the 
statements  in  paragraphs  3  and  6.  As, 
however,  the  rest  of  the  Court  are  clear 
as  to  the  statement  in  paragraph  8  coin- 
ciding with  the  statement  in  the  judg- 
ment below,  I  concur  in  affirming  that 
judgment. 

Judgment  affirmed. 

Attorneys— Cunliffe  &  Beaumont,  agents  for  lio- 
gards,  Manchester,  for  appellants;  Lewis  Sc 
Sons,  a^cnt  for  Higffinbottom  &  Barclay,  Mac- 
clesfield, for  respondent 
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(In  the  Second  Diviiion  of  the  Oourt,) 

1872.  -] 

May  31.   I  m'cibtht  v,  the  metbopolitan 

1873.  f  BOABD  OF  WORKS  (1). 

Peb.  7.  J 

Compen${Uion — Lands  Clauses  Oonsolid' 
aHon  Act,  1845  (8^9  Vict  e.  18),  s.  68— 
Lands  injuriously  affected — Thames  Em- 
hankment  Act,  1862  (25  A-  26  Vict.  c.  xliii) 
—Thames  Embankment  (North  aiid  South) 
Act,  1868,  31  ^  32  Vid.  c.  ox. 

The  plaintiff  carried  on  business  in  pre- 
mises  consisting  of  a  house,  warehouse, 
stables,  8fc,  near  a  draw-dock  leading  into 
the  River  Thames.  The  dock  was  free  and 
public,  but  was  principally  used  by  the 
plaintiff  and  certain  other  persons  whose 
premises  were  in  proximity  to  it.  A  road- 
way  existed  between  the  edge  of  the  dock 
and  the  plaintiff's  premises,  which  had  an 
enhanced  market  value  by  reason  of  their 
proximity  to  the  dock.  The  defendants  in 
maMng  an  embankment  under  their  private 
ActsfUled  up  and  destroyed  the  dock ;  and 
thereby  the  plaintiff's  premises  became 
diminished  in  value  jn  the  market : — Held, 
by  the  Court  of  Exchequer  Chamber 
(Clbasbt,  B.,  dissentiente),  affirming  the 
judgment  below,  that  the  plaintiff  was  en- 
titled to  compensation  under  8^9  Vict. 
c.  18.  s.  68,  as  his  land  had  been  injuri- 
ously affected  by  the  defendants*  works. 

Special  Case  stated  under  a  Judge's 
order.  The  plaintiff  resided  and  carried 
on  business  as  a  carman,  and  contractor  for 
supplying  builders  with  lime,  bricks  and 
other  materials,  and  as  a  large  dealer  in 
sand  and  ballast,  at  premises  which  he 
held  under  a  lease  for  80  years  from 
Michaelmas,  1854. 

The  premises  consisted  of  a  house  with 
warehouse,  stables  and  business  premises, 
and  were  situate  in  Whitefriars,  in  the 
City  of  London,  near  a  draw- dock  known 
under  the  name  of  the  Whitefriars  Dock, 
leading  into  the  River  Thames,  and  which 
was  very  largely  used  by  the  plaintiff  in 
the  way  of  his  business.  The  draw-dock 
WBJB  a  n-ee  and  open  public  dock,  but  was 
principally  used  by  the  plaintiff,  the  City 
Gas    Company,    the    Commissioners    of 

(1)  Coram  Willes,  J.,  and  Keating,  J. 
Kxw  SmaxwB,  42.— CJ». 


Sewers  for  the  City  of  London,  and  the 
other  persons  whose  respective  premises 
were  in  proximity  to  it.  The  plaintiff  had 
no  right  or  easement  in  or  to  the  said 
draw-dock,  other  than  his  right  as  one 
of  the  public,  nor  was  there,  appurtenant 
or  otherwise,  belonging  to  the  plaintiff's 
said  premises,  anv  easement,  right  or 
privilege  in  or  to  the  dock. 

The  dock  at  the  time  of  its  being 
stopped  as  hereinafter  mentioned,  was  of 
the  length  of  352  feet  and  of  the  width  of 
46  feet  at  the  outlet  upon  the  River 
Thames  and  of  30  feet  at  its  head.  It 
originally  and  before  the  plaintiff  became 
possessed  of  his  premises  extended  to 
Tudor  Street;  but  about  twenty  years 
ago  it  was  shortened  to  its  present  length 
bv  the  Commissioners  of  Sewers  for  the 
dity  of  London,  who  filled  in  the  end  and 
converted  it  into  a  roadway  and  paved 
the  space  so  obtained,  and  have  down  to 
the  present  time  kept  the  roadway  in 
repair.  Prior  to  such  filling  in,  the  road- 
way between  the  plaintiffs  premises  and 
the  edge  of  the  dock  was  about  twenty 
feet  wide. 

By  reason  of  the  proximity  of  the 
dock  to  the  plaintiff's  premises  and  access 
given  by  the  dock  to  and  from  the  River 
Thames,  the  premises  were  rendered  more 
valuable  as  premises  either  to  sell  or  oc- 
cupy with  reference  to  the  uses  to  which 
any  owner  might  put  them. 

In  the  execution  of  the  works  autho- 
rised by  the  Thames  Embankment  Act, 
1862  (25  &  26  Vict.  c.  xciii.),  and  the 
Thames  Embankment  (North  and  South) 
Act,  1868  (31  &  32  Vict.  c.  cxi.),  in  the 
month  of  October,  1868,  a  solid  embank- 
ment was  carried  along  the  foreshore  of 
the  Thames  and  permanently  stopped 
up  and  destroyed  the  Whitefriars  dock. 
By  reason  of  the  stopping  up  and  destruc- 
tion of  the  dock  and  the  destruction 
thereby  of  the  access  to  and  from  the 
River  Thames,  the  plaintiffs  premises  be- 
came, as  premises  either  to  sell  or  occupv 
in  their  then  state  and  condition  and  with 
reference  to  the  uses  to  which  any  owner 
or  occupier  might  put  them  in  their  then 
state  and  condition,  permanently  damaged 
and  diminished  in  value ;  and  tne  plaintiff 
alleged  that  consequently  he  became  en- 
titled to  compensation.  The  defendants 
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denied  that  he  was  so  entitled  and  issaed 
their  warrant  to  the  sherififs  to  sammon 
a  jury,  without  prejudice  to  their  right  to 
dispute  the  question.  The  jury  assessed 
the  amount  of  the  injury  and  damage  at 
1,900Z. 

The  question  for  the  opinion  of  the 
Court  was,  whether  under  the  circum- 
stances set  forth  in  the  case  the  plaintiflTs 
interest  in  his  premises  was  injuriously 
affected  within  the  Lands  Clauses  Conso- 
lidation Act,  1845,  00  as  to  entitle  him  to 
compensation.  If  the  Court  should  be  of 
opinion  in  the  affirmative,  judgment  was 
to  be  entered  for  the  plaintiff  for  l,900i., 
with  costs  of  suit.  If  the  Court  should 
be  of  opinion  in  the  negative,  then  judg- 
ment of  noUe  prosequi  was  to  bo  entered 
for  the  defendants  with  costs. 

Prentice  {Thesiger  with  him),  for  the 
plaintiff. — This  case  fells  within  the  prin- 
ciple of  Beckett  v.  The  Midland  Railway 
Company  (2).  The  premises  here,  as  in 
that  case,  were  as  premises  permanently 
damaged  by  reason  of  the  stopping  up  of 
the  dock  in  the  making  of  the  embank- 
ment by  the  defendants.  The  premises 
are  actually  and  permanently  depreciated 
as  a  merchantable  article.  Ohamberlain 
V.  The  London  and  Crystal  Fala^ce  Railway 
Company  (3)  is  also  in  point  in  favour  of 
the  plaintiff.  That  case  is  not  over- 
ruled by  Rickett  v.  The  Metropolitan 
Railway  Company  (4),  which  is  distin- 
guishable on  the  ground  that  there 
the  plaintiff  had  suffered  no  special 
damage,  excepting  in  degree,  beyond  the 
rest  of  the  public,  whilst  here  there  is  a 
special  damage  of  a  permanent  nature  to 
the  particular  occupier  of  these  premises. 
The  Queen  v.  The  Metropolitan  Board  of 
Works  (5),  may  be  relied  upon  by  the 

(2)  37  Law  J.  Rep.  (ic.8.)  C.P.  11;  8.  c.  Law 
Bep.  3  C.P.  82. 

(3)  2  B.  &  S.  606 ;  s.  c.  31  Law  J.  Rep.  (n.s.) 
Q.B.  201 ;  8.  c  in  Error  2  B.  &  S.  617  ;  6.  c.  32 
Law  J.  Rep.  (n.s.)  a.B.  173. 

(4)  6  B.  &  S.  617 ;  s.  c.  34  Law  J.  Rep.  (n.s.) 
Q.B.  257  ;  b.  c.  in  the  House  of  Lords  36  Law  J. 
Rep.  (n.8.)  aB.  205 ;  s.  c.  Law  Rep.  4  K  &  I.  App. 
175. 

(5)  38  Law  J.  Rep.  (w.s.)  M.O.  201 ;  8.  c.  Law 
Rep.  4  Q.B.  358. 


other  side,  but  this  case  must  be  ranged 
under  RiekeWs  Case  (4)  and  not  under 
Beckett's  (2)  or  Chamberlain's  (3)  cases. 
Here  an  action  would  have  lain  for  what 
the  defendants  did,  if  they  had  not  acted 
under  an  Act  of  Parliament.  There- 
fore the  plaintiff  is  entitled  to  compen- 
sation. 

[Keatinq,  J. — It  used  to  be  said  that 
the  test  was  that  where  an  action  would 
have  lain  but  for  the  Act  of  Parliament, 
there  compensation  is  recoverable,  but 
that  is  now  shaken.] 

Tes.  In  The  Caledonian  Railway  Com' 
pany  v.  Ogihry  (6),  that  is  stated  not  to 
be  a  conclusive  te^t. 

Hawkins  (Fhilhrick  with  him),  for  the 
defendants. — In  all  the  cases  where  com- 
pensation haA  been  obtained  there  has  been 
an  interference  with  the  property  itself, 
or  with  some  peculiar  private  right  atr- 
tached  to  it.  In  BeckeU's  Case  (2)  the  road 
was  narrowed,  so  that  the  plaintiff  sus- 
tained a  particular  private  injury  beyond 
anything  sustained  by  the  rest  of  the 
public.  The  remedy  for  the  injory  but 
for  the  Act  of  Parliament,  in  the  present 
case,  would  have  been  by  indictment,  and 
not  by  action — Wood  v.  The  Stourbridge 
Railway  Company  (7).  The  public  road 
was  contiguous  to  the  house  itself  in  BeC' 
ketfs  Case  (2).  Here  it  is  found  that  the 
dock  was  a  free  and  open  public  dock, 
principally,  no  doubt,  used  by  the  plaintiff 
and  other  persons  whose  premises  were 
in  proximity  to  it,  but  he  had  no  right  or 
easement  other  than  his  right  as  one  of 
the  public.  The  judgment  of  Mellor,  J., 
in  The  Queen  v.  The  Metropolitan  Board  of 
Wcyrks  (5),  is  to  the  effect  that  there 
must  be  an  injury  to  the  house  itself  or  to 
some  interest  in  the  house,  and  he  cites 
the  judgment  of  Lord  Gran  worth  in  The 
Caledonian  Railway  Company  ▼.  Ogilvy 
(6)  to  the  same  effect. 

[WiLLES,  J. — ^I  agree  with  what  Mellor, 
J.,  there  says,  but  it  is  inapplicable  to  the 
£Etcts  of  the  present  case.] 

It  is  not  a  ground  for  compensatioB 
that  the  comfort  and  value  of  the  pro- 
perty may  have   been    diminished -*£e 

(6)  2  Macq.  229. 

(7).  16  Com.B.  Rep.  N.S.  222. 
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PafMty    and  ihe  SatUh  Eastern  BaHway 
Company  (8). 

Theiiger  in  reply. — ^In  The  QueenY,  The 
MetropMtan  Board  of  Works  (5)  there 
was  no  daim  for  compensation  in  respeot 
of  the  premises  as  premises.  There  was 
no  statement  in  that  case  that  the  honse 
was  damaged  in  value.  The  injury  there 
was  personal  to  the  claimant  and  not  to 
the  house.     [He  was  then  stopped.] 

WiLLBS,  J. — It  iq>pear8  to  me  that  this 
case  in  effect  comes  within  Beckett* 8  Case 
(2),  and  that  we  are  bound  by  that 
case.  Moreover,  it  seems  to  me  that  that 
was  a  right  decision,  and  that  it  is  not  at 
yarianoe  with  Bicketfs  Case  (4).  In  the 
latter  case  compensation  was  claimed  for 
only  temporary  loss  of  trade  at  the  house, 
and  there  was  no  permanent  injury  di- 
minishing its  value.  This  constitutes  the 
distinction  between  Beckett's  Case  (2)  and 
The  Galedonian Ba^way  GompanyY.  Ogilvy 
(6).  Lord  St.  Leonards  in  the  latter  case 
remarks,  **  In  this  case  I  can  see  noticing 
by  which  this  gentleman  would  sustain 
damage  beyond  what  everybody  else  sus- 
tains. His  estate  is  not  damaged."  That 
is  to  say,  it  could  not  be  affirmed  of  that 
property  that  it  would  sell  for  a  less  sum 
in  the  market  on  account  of  what  the 
company  had  done.  One  of  the  judges  in 
BeckeWs  Case  (2)  observes,  "  It  must  be 
admitted  that  there  is  great  force  in  the  re- 
marks of  one  of  the  noble  Lords  in  Ogilvy*  s 
Case  (6),  as  applied  to  a  case  in  which  there 
is  no  absolute  diminution  in  value  of  the 
property,  in  which  it  cannot  be  affirmed 
that  the  property  will  sell  for  less  in  the 
mai^et  for  a  given  sum,  or  that  it  will 
attract  fewer  tenants  or  let  for  a  less  rent. 
Those  remarks  appear  to  me  to  have  no 
application  to  a  case  where  the  estate 
itself  is  diminished  in  value,  for  when  you 
talk  of  damage  to  an  estate,  you  equally 
damage  it  whether  you  cut  off  an  angle 
of  it  which  may  be  the  least  desirable  to 
a  purchaser,  or  take  away  from  it  a  sub- 
stantial advantage  in  respect  of  which  it 
will  fetch  less  in  the  market  than  it  would 
have  done  with  that  advantage."  That 
distinction  exists  between  this  case  and 

(8)  7  £.  &  B.  660 ;  s.  c.  26  Law  J.  Rep.  (k.8.) 
a.B.  225. 


B^kett^s  (4),  The  Caledonian  Railway 
Company  v.  Ogilvy  (6)  and  The  Queen  v. 
The  Metropolitan  Board  of  Works  (5). 

The  last-mentioned  case  seems  like  this 
at  the  first  glance,  but  there  is  no  finding 
in  that  case  that  the  place  in  question 
was  diminished  in  value.  Thougn  there 
was  an  injury  to  the  pottery,  yet  the 
estate  in  the  market  might  have  fetched 
as  large  a  sum.  There  was,  it  is  true, 
in  that  case  a  personal  injury  to  the 
potter,  loss  of  trade  at  a  particular 
place,  and  the  peculiar  use  of  the  land 
interfered  with,  but  where  land  is 
damaged  to  an  extent  so  as  to  be  worth 
less  to  any  person  or  for  any  use,  by  reason 
of  a  permanent  obstruction  affecting  the 
land  to  all  time,  you  have  a  case  distinct 
from  those.  The  plaintiff's  premises  were 
in  immediate  proximity  to  the  dock,  only 
separated  by  the  road,  and  by  cutting  off 
the  road  immediately  proximate  to  the 
premises  they  were  damaged.  The  pre- 
mises were  thereby  rendered  more  valu- 
able, as  premises,  either  to  sell  or  occupy 
with  reference  to  the  uses  to  which  any 
owner  might  put  them.  Then  it  is  subse- 
quently found  that  by  reason  of  the  des- 
^ction  of  the  dock,  the  premises  became, 
as  premises,  either  to  sell  or  occupy  in  their 
then  state  and  condition,  and  with  refer- 
ence to  the  uses  to  which  any  owner  or 
occupier  might  put  them  in  their  then 
state,  permanently  damaged  and  dimi- 
nished in  value. 

I  need  only  refer  to  Becketfs  Case  (2). 
The  plaintiff  there  was  possessed  of  a 
house  fronting  on  a  highway.  Half  the 
road  was  taken  away  and  the  road  nar- 
rowed, and  the  house  made  less  valuable. 
It  was  there  said  that  instead  of  a  house 
the  place  might  be  used  as  a  gadrden,  and 
then  there  would  be  no  damage,  but  the 
Court  laid  down  that  the  property  must  be 
taken  into  consideration  as  it  was  used 
at  the  time,  and  the  occupier  must  not  be 
expected  to  pull  down  the  house,  and  that 
it  was  in  consequence  of  making  the 
access  less  convenient  by  cutting  off  the 
half  road  that  the  house  was  diminished 
in  value.  That  brings  this  case  within 
BecketVs  (2).  In  Becketfs  Case  (2)  the 
farther  half  of  the  road  was  cut  off  and 
not  the  immediate  and  proximate  part. 

I  agree  to  what  was  said  in  The  Queen 
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V.  The  MetropoUtcm  Board  of  Works  (5)  that 
there  must  be  an  injuiy  to  land  as  distinct 
from  personal  injury,  such  as  trade  or 
convenience  to  individnal,  but  yon  cannot 
have  an  injnrj  to  land  unconnected  with 
the  consideration  of  him  who  has  the  land. 
You  must  consider  the  owner  and  who 
has  the  land.  You  cannot  exclude  the 
notion  of  individuality  entirely.  Here  it 
is  found  that  the  land  was  damaged  to 
any  owner.  The  decisions  as  to  inaccessi- 
bility caused  to  premises  are  referred  to  by 
Lord  Cran worth  in  0g%ivy*8  Case  (6).  In 
one  of  the  reports  of  Beckett's  Case  (2) 
my  brother  Keating  is  reported  to  have 
said,  *'  I  look  upon  the  68th  section  of 
the  Lands  Glauses  Consolidation  Act  as 
procedure  only." 

[Keating,  J. — I  never  said  that.  I 
may  have  said  that  it  had  been  so  sug- 
gested.] 

That  may  be  the  explanation  of  the 
mistake,  but  the  68th  section  clearly 
refers  to  more  than  procedure.  This 
damage  to  land  is  an  injury  for  which 
compensation  is  to  be  claimed,  and  a  per- 
manent destruction  of  a  natural  right 
giving  a  value  to  land  in  the  market  is  a 
cause  of  action,  and  gives  a  right  to  com- 
pensation. I  have  no  doubt  this  is  an 
injurious  affection,  and  an  action  could 
have  been  maintained  in  respect  of  it. 
Looking  to  the  case  of  the  Duke  of  Buc- 
deuch  V.  The  Metropolitan  Board  of 
Works  (9),  the  Duke,  who,  having  a  private 
right  in  respect  of  a  small  approach  to 
the  river  was  entitled  to  recover,  I  am 
so  satisfied  of  the  absurdity  of  holding 
that  the  Duke  should  recover,  and 
M*Carthy  not,  that  I  am  of  opinion  that 
our  judgment  should  be  for  the  plaintiff. 

Keating,  J. — I  am  entirely  of  the  same 
opinion.  The  case  of  Beckett  v.  The  Mid' 
land  Railway  (2),  too,  is  binding  on  us 
and  governs  this  case.  The  Caledonia/n 
Railway  Company  v.  Ogilvy  (6)  is  dis- 
tinguishable and  so  is  R^cketVs  Case  (4), 
as  has  been  pointed  out.  The  cause  of 
injury  in  the  latter  case  was  temporary 
and  to  the  tr%de  of  the  person  carrying  on 
the  particular  trade  at  the  time.  It  does 
not  overrule  but  recognises  Chamberlain's 

(9)  41  Law  J.  Eep.  (n.8.)  Exch.  137;  ».  c 
Law  Bep.  5  H.  of  L  10,  418. 


Case  (3),  which  last^mentioned  case  is  on 
all-fours  with  Beckett's  Case  (2) .  Here  the 
obstruction  is  permanent  and  is  not  to  a 
personal  right  or  a  particular  trade,  but  to 
the  house  itaelf.  It  was  depreciated  in 
the  hands  of  whosoever  it  might  come  to 
the  extent  of  1,9002. 

WiLLES,  J.,  also  referred  to  The  Qiieen 
T.  The  Vestry  of  8L  Luke's,  CheUea  (10). 
Judgment  for  the  plaintiff. 

The  defendants  appealed  from  this 
judgment,  and  the  appeal  was  argued  on 
the  28th  and  29th  of  November  laat^  by 
Hawkins  {Phdbrick  with  him),  for  the 
appellants,  and  Prentice  for  the  re- 
spondents. 

Cur.  adv.  tmU. 

The  following  judgments  were  now  de- 
livered on  Feb.  7,  1873— 

Cleasbt,  B. — The  question  in  this  case 
is  whether  the  plaintiff  is  entitled  to  com- 
pensation under  the  68th  section  of  the 
Land  Clauses  Consolidation  Act,  by 
reason  of  his  premises  being  injuriously 
affected  by  the  Thames  Embankment 
made  by  the  defendants. 

1  understand  that  all  my  learned 
brothers  think  the  plaintiff  is  so  entitled. 

I  regret  that  I  cannot  agree  with  them, 
because  the  plaintiff  appears  to  have 
suffered  in  his  trade  considerable  damage 
from  losing  the  use  of  the  river ;  but  it 
appears  to  me  that  the  case  is  not  brought 
within  the  words  of  the  Act  of  Parlia- 
ment, nor  within  the  construction  which 
they  have  received  in  the  Courts  and  in 
the  House  of  Lords.  l£  the  plaintiff  is 
entitled  I  cannot  see  how  any  person 
occupying  premises  in  a  street  communi- 
cating with  the  river,  who  had  for  the 
purposes  of  his  occupation  made  use  of 
the  river  (a  person  for  instance  who  had 
a  coal  yard,  and  who  had  .barges  brought 
up  there,  or  a  builder  having  premises 
contiguous  to  the  new  Courts  of  Law,  and 
engaged  in  some  contract  there)  would 
not  have  a  similar  claim,  for  he  could  un- 
doubtedly shew  that  his  premises  were 
increased  in  value  by  the  use  of  the  river. 
And  the  multiplicity  of  claims  which  this 

(10)  41  Law  J.  Rep.  (y.s.)  aB.  81. 
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wonld  give  rise  to  is  strongly  pointed  out 
by  Lord  Cranworth  in  Bickeit  v.  The 
Metropoliian  Bcdlway  Oompany  (4),  as  a 
ffood  reason  for  not  extending  the  mean- 
mg  of  the  words. 

The  present  case,  as  well  as  that  of 
others  using  the  river,  might  have  been 
made  the  sabject  of  special  provision  for 
compensation,  limiting  the  right  within 
certain  limits  and  under  certain  condi- 
tions, but  under  the  general  Act  such 
cases  are  not  provided  for. 

The  plaintiff  was  the  occupier  of  certain 
premises  at  Whitefriars  of  which  he  had 
a  long  lease,  and  where  he  carried  on  an 
extensive  business  in  bricks  and  other 
building  materials.  The  premises  were 
situated  at  the  distance  of  about  350  feet 
from  the  general  line  of  the  river  Thames, 
wi^  other  premises  between  them  and 
the  river.  There  was,  however,  a  dock 
projecting  from  the  river  into  the  land 
£oT  the  distance  of  352  feet,  as  shewn  on 
the  plan  which  forms  part  of  the  case, 
and  the  extremity  of  this  reached  to 
within  about  tweniy-five  feet  of  the  comer 
of  the  plaintiff's  premises,  as  appears  by 
ihe  scale  at  ihe  bottom  of  the  plan. 

The  premises  do  not  therefore  adjoin 
the  river  or  adjoin  the  dock,  so  as  to 
give  the  plaintiff  any  of  the  rights  of  a 
riparian  proprietor. 

The  case  finds,  "  the  plaintiff  had  no 
rieht  or  easement  in  or  to  the  draw-dock 
other  than  as  one  of  the  public,  nor  was 
there,  appurtenant  pr  otherwise,  belonging 
to  the  plaintiff's  premises  any  easement, 
right  or  privilege  in  or  to  the  said  dock." 
It  appears  to  me  that  if  the  present 
question  was  now  raised  for  the  first  time, 
the  finding  referred  to  would  be  con- 
clusive against  the  present  claim.  For  I 
do  not  see  how  premises  can  be  inju- 
riously affected,  unless  there  is  some 
damage  to  the  premises  themselves  or  to 
some  right  belonging  to  them.  The 
premises  themselves  would  be  injuriously 
affected  if  there  was  any  structural 
damage  by  reason  of  the  execution  of  the 
works,  or  if  (not  to  mention  other  in- 
stances) floods  were  brought  upon  them 
which  made  them  unfit  for  occupation, 
whether  buildings  or  land.  And  the 
pieniises  would  be  injuriously  affected  by 
loss  of  or  damage  to  some  right  belonging 


to  them  in  various  ways.  As,  for  ex- 
ample, if  they  were  waterside  premises 
and  entitled  to  the  flow  of  a  river,  and  it 
was  tak^n  away,  as  in  the  Dttke  of  Buo- 
eleueh*8  Case  (9),  or  if  right  to  light  and 
air,  or  private  right  of  way,  or  any  similar 
right  belonging  to  the  premises,  were 
interfered  with,  of  which  the  instances 
are  numerous.  Another  instance  may  be 
mentioued,  viz.,  if  the  premises  adjoined 
a  public  highway,  and  in  constructing 
some  work,  a  bridge  for  instance,  either 
to  carry  a  railway  over  a  public  road  or 
to  carry  the  road  over  it,  the  level  of  the 
highway  was  altered,  it  might  be  several 
feet  or  it  might  be  much  less,  in  such  a 
case  the  alteration  of  the  level  might  be  a 
damage  to  the  premises.  The  public  in 
general  might  be  benefited  by  naving  a 
more  level  and  convenient  road,  and  the 
person  occupying  the  premises  mijrht  as 
one  of  the  public  share  this  benefit,  but 
he  would  have  a  particular  right  annexed 
to  his  premises  of  having  a  certain  access 
from  them  to  the  highway,  and  if  this 
was  prejudiced  (which  would  be  a  ques- 
tion of  fact)  he  would  have  a  right  to 
compensation.  The  general  4^ct  of  Par- 
liament does  not  give  compensation  to  all 
persons  whose  premises  are  made  less 
valuable  for  occupation  in  respect  of  their 
calling  or  trade  carried  on  there  in  re- 
spect of  general  convenience,  but  only 
where  the  premises  themselves  are  in- 
juriously affected,  and  injuriously  affected 
by  the  eoBecution  of  the  works.  The  pre* 
mises  themselves  must  be  taken  or 
injuriously  affected  by  the  execution  of 
the  works  to  give  a  right  to  compensation. 
The  words,  "by  the  execution  of  the 
works,"  point,  as  it  appears  to  me,  to 
the  direct  effect  produced  upon  the  pre- 
mises by  the  works,  the  effect  of  a  con- 
tiguous cutting  upon  the  fabric,  and  of 
embankment  upon  the  light  and  rights  of 
way,  and  so  on. 

This  foundation  of  a  particular  right 
interfered  with  places  a  limit  to  claims, 
which  would  be  almost  unlimited  if  every 
diminution  of  value  was  to  be  considered 
sufficient.  And  as  the  only  reason  for 
the  execution  of  the  works  by  oompuisory 
powers  is  that  they  are  a  great  public 
benefit,  any  injury  which  a  person  suffers 
in  common  with  the  rest  of  the  public. 
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may  be  regarded  as  compensated  for  by 
that  benefit.  And  there  is  this  farther 
objection  to  reading  the  words  as  signify- 
ing a  mere  deterioration  of  valae,  <  that 
(independently  of  this  being  a  matter  of 
opinion)  this  test  of  the  right  to  compen- 
sation would  be  fluctuating  and  uncertain, 
inasmuch  as  at  one  time  the  premises 
might  appear  to  be  diminished  in  value, 
at  another,  six  months  afterwards,  they 
might  appear  to  be  increased,  and  thus  the 
title  to  compensation  would  depend  upon 
when  the  claim  was  made. 

But  although  the  reasons  already  given 
would  have  been  sufficient,  independent 
of  authority,  to  satisfy  me  that  in  the 
present  case  the  plaintiff  was  not  entitled 
tp  compensation,  yet  as  similar  questions 
have  already  arisen  and  been  the  subjects 
of  decision  m  all  the  Courts  and  House  of 
Lords,  and  especially  as  the  opinion 
which  I  have  expressed  is  at  variance 
with  that  of  the  Court  below,  it  is  proper 
to  consider  the  efiect  of  these  decisions, 
and  to  shew  that  the  conclusion  arrived 
at  is  in  eutire  conformity  with  what  they 
established.  The  words,  "injuriously 
affected,"  in  the  Lands  Clauses  Consoh- 
dation  Act  received  a  construction  by  the 
Court  of  Queen's  Bench,  in  the  case  of 
Me  Permy  and  the  South  Eastern  BaUwa/y 
Company  (8).  The  words  of  Lord  Camp- 
bell are — "The  test  is  whether  before 
the  Bailway  Act  passed,  authorising  the 
company  to  do  what  has  been  done  here, 
an  action  would  have  lain  at  common 
law  for  what  has  been  done,  and  for 
which  compensation  has  been  claimed.  If 
it  would,  that  act  is  authorised  by  the 
Bailway  Act,  and  compensation  may  be 
claimed  in  respect  of  it ;  if  the  land  is 
not  taken^  and  nothing  is  done  which 
would  have  afforded  a  cause  of  action 
before  the  Act  passed,  then,  although  it 
may  produce  a  deterioration  of  the  pro- 
perty, it  does  not  injuriously  affect  the 
land,  and  constitute  a  ground  for  compen- 
sation." 

The  other  Judges,  Wightman,  Erie  and 
Crompton,  J.  J.,  lay  down  the  same  rule  in 
almost  the  same  words.  It  is  taken  from 
the  opinion  of  Lord  Cranworth  in  the 
House  of  Lords  in  the  case  of  The  Cole- 
daman  BaHway  Company  v.  OgH/vy  (6), 
assented  to  by  Lord  St.  Leonards,  which 


is  the  real  foundation  of  the  rule  since 
adopted  by  all  the  Courts  in  dealing  with 
cases  of  this  description .  It  is  nnneoessaiy 
to  refer  to  the  authorities,  but  as  Willes, 
J.,  was  one  of  the  Judges  from  whose 
judgment  the  present  case  is  an  appeal, 
I  may  quote  his  words  in  Beckett  v.  The 
Midland  Railway  Company  (2) — "  To  en- 
title a  claimant  to  compensation  under 
the  Land  Clauses  Consolidation  Act,  1845, 
two  things  must  concur,  viz.,  that  he  has 
sustained  a  particular  damage  from  the 
executioD  by  the  company  of  the  works 
authorised  by  the  Special  Act,  and  that 
the  damage  was  one  for  which  be  might 
have  maintained  an  action,  if  the  work 
was  not  authorised  by  Parliament." 

The  rule  was  adhered  to  and  acted  upon 
by  the  House  of  Lords  in  Bdckett  v.  The 
Metropolitan  Bailway  Company  (4).  It  is 
true  that  in  that  case  Lord  Westbary  states 
his  opinion  to  the  contrary,  and  would 
extend  the  meaning  of  the  words,  "  inju- 
riously affected,"  by  making  them  include 
any  damage  sustained  by  the  occupier  in 
connexion  with  his  occupation,  but  if  that 
opinion  had  been  adopted,  the  decision 
of  the  House  of  Lords  must  have  been 
different,  and  therefore  it  must  be  con- 
sidered as  rejected  by  the  highest  tri- 
bunal, and  by  that  we  are  bound. 

This  test  is  really  the  same  as  that 
which  has  been  put  already  in  different 
words,  viz.,  that  where  there  is  no  injury 
to  the  premises  themselves,  nor  to  any 
rights  connected  with  them,  there  is  no 
claim  to  compensation,  as  there  can  only 
be  an  action  where  there  is  an  injury  to 
a  right.  In  the  present  case,  aocoroing 
to  the  finding  to  which  I  have  before  re- 
ferred, there  is  no  injury  to  thfi  premises, 
nor  to  any  right  belonging  to  them,  nor 
any  damage  of  a  different  nature  from 
that  which  would  be  sustained  by  any 
of  the  pubUc  using  the  dock  regularly  or 
occasionally,  and  when  that  is  the  case, 
the  redress  for  the  obstruction  to  a  navi- 
gable river  or  highway  is  by  indictment, 
and  not  by  action — The  King  v.  The  Di- 
rectors of  the  Bristol  Dock  Company  (11) ; 
Winterhotham  v.  Lord  Derby  (12).     It  is 

(11)  12  East  429. 

(12)  36  Law  J.  lUp.  (k.6.)  Ezch.  194 ;  •.  c.  lair 
Bep.  2  Exch.  316. 
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trae  a  person  injured  maj  remove  the 
obstnictiony  ao  far  as  is  necessary  to  enjoy 
his  rights — The  Mayor  of  Colchester  v. 
Brooke  (13),  but  he  would  do  this  not 
as  owner  or  occapier  of  particular  pre- 
mises, because  he  does  not  enjoy  the 
right  in  that  character,  but  as  one  of  ihe 
pabHc. 

The  plaintiff,  besides  his  right  as  one 
of  the  public  to  pass  along  the  street  in 
front  of  his  premises,  has  also  the  right 
bdoDging  to  his  premises  to  pass  from 
them  to  that  street  not  altered  or  inter- 
fered with,  except  so  fiur  as  the  Commis- 
Bioners  of  Sewers  may  have  rights  over 
it,  with  which  we  have  nothing  to  do ; 
and  if  the  level  of  ihe  street  had  b?en 
altered  by  the  works  of  the  defendants, 
or  its  inclination  changed  for  the  worse, 
or  its  use  as  a  highway  taken  away  by  its 
being  stopped,  it  might  be  said  ihe  par« 
ticokr  right  of  the  plaintiff  had  been 
prejudiced,  so  as  to  give  him  a  claim  for 
compensation. 

It  appears  to  me  that  the  judgment  of 
the  House  of  Lords  in  Rickett  v.  The 
Metropolitaoh  BaHway  Company  (4)  gives 
authority  to  the  ground  upon  which 
Lord  Cran worth  puts  his  jud^ent.  The 
question  in  that  case  was  the  right  to 
compensation  in  respect  of  the  o^truo- 
tion  of  a  public  street  communicating 
with  a  pnbHc  footway,  by  the  side  of 
which  the  plaintiff's  premises  were  situ- 
ated. The  case  was  therefore  like  the 
present  one.  The  obstruction  here  is  of 
a  public  river  communicating  with  the 
street  adjoining  the  plaintiff's  premises ; 
there  it  was  of  a  public  street. 

There  is  no  doubt  this  distinction :  that 
in  that  case  the  obstruction  was  not 
permanent;  in  the  present  it  is.  But 
this,  it  is  submitted,  can  make  no  dif- 
ference in  the  construction  to  be  given  to 
the  words,  "  injuriously  affected."  Lord 
Cranworth  says  in  that  case,  "  Both  prin- 
ciple and  authority  seem  to  me  to  shew 
that  no  case  comes  within  the  purview  of 
the  statute,  unless  where  some  >  dami^ 
has  been  occasioned  to  the  land  itself,  in 
respect  of  which  but  for  the  statute  the 
complaining  party  might  have  main- 
CIS)  7QJB.£ep.  839;  f.  c  15  Law  J.  Bep. 
(W.S.)  Q3.  69. 


tained  an  action.  The  injury  must  bo 
actual  injury  to  the  land  itself,  as  by 
loosening  the  foundations  of  buildings  on 
it,  obstructing  its  light  or  its  drains, 
making  it  inaccessible  by  lowering  or 
raising  the  ground  inmiediately  in  front  of 
it,  or  by  some  such  physical  deteriora- 
tion." Any  other  construction  of  the 
clause  would  open  the  door  to  claims  of  so 
wide  and  indefinite  a  character  as  could 
not  have  been  in  the  contemplation  of  the 
Legislature."  And  he  adds,  after  a  few 
sentences,  "  The  loss  occasioned  by  the 
obstruction  now  under  consideration  may 
be  greater  to  the  plaintiff  than  to  others^ 
but  it  affects  more  or  less  all  the  neigh- 
bourhood. He  has  no  ground  of  com- 
plaint differing,  save  in  degree,  from  that 
which  might  be  made  .by  all  the  inha- 
bitants of  houses  in  the  part  of  the  town 
where  the  works  for  forming  the  railway 
were  carried  on." 

Lord  Chelmsford's  ju^pment  is  prin- 
cipally occupied  with  an  elaborate  discus- 
sion of  all  the  authorities,  but  before 
examining  them  he  bases  his  judgment 
upon  the  rule  that  the  act  complained  of 
must  have  been  the  subject  of  an  action 
unless  legalized  by  Parliament. 

His  Lordship  in  considering  whether 
an  action  would  be  maintainable,  first 
adverts  in  general  to  the  case  of  personal 
injury  or  injuries  of  that  nature  arising 
upon  the  obstruction  of  a  highway. 

In  such  cases,  though  no  doubt  an  action 
would  Ue,  there  could  clearly  be  no  com- 
pensation, and  then  the  subject  is  not  fur- 
ther noticed.  He  then  refers  to  the  oases 
in  which  an  action  is  said  to  be  main- 
tainable  in  respect  of  damages  connected 
with  the  occupation  of  the  premises,  and 
after  examining  the  adverse  authorities, 
and  referring  to  The  King  v.  The  London 
Bock  Company  (14),  and  the  judgment  of 
Erie,  G.  J.,  in  the  Exchequer  Chamber,  in 
the  case  before  the  House,  he  holds  that 
such  damages  are  too  remote  to  be  the 
subject  of  an  action  for  a  pubUc  nuisance, 
and  therefore  not  the  subject  for  com- 
pensation. 

Now  the  words,  "  too  remote,"  are  used 
in  connection  with  the  judgment  in  The 
King  v.  The  London  Bock  (Jompamf  (14) 

(14)  6  Ad.  &  £.  163;  e.  e.  6  Law  J.Bep.  (ir.f.) 
K,B.  195. 
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as  being  the  effect  of  the  judgment  there. 
Those  particular  words,  "too  remote," 
were  not  used,  but  the  judgment  was,  that 
the  words  injury  to  an  estate  and  interest 
in  land  would  be  established  by  such  con- 
sequences as  the  following,  *'  as  if  by  their 
cut  or  bridge  or  any  other  work  they  had 
weakened  the  foundation,  darkened  the 
lights,  stopped  the  drains,  or  done  any 
similar  injury  to  the  houses,  lands,*'  &c. 
It  is  not,  therefore,  too  much  to  say  that 
by  the  words,  "too  remote,"  his  Lordship 
meant  "too  remote"  fix)m  or  not  con- 
nected with  injury  to  the  premises  them- 
selves, and  this  would  make  the  opinion 
of  Lord  Chelmsford  in  effect  and  substan- 
tially the  same  as  that  of  Lord  Cranworth 
already  given.  His  Lordship  then  goes 
into  a  full  examination  of  all  the  authori- 
ties, so  that  the  House  may  give  an 
authoritative  final  decision  upon  the  whole 
case.  Lord  Chelmsford's  judgment  was 
delivered  before  that  of  Lord  Cranworth, 
but  I  do  not  think  that  it  can  be  doubted, 
after  reading  it  through,  that  if  it  had 
followed  that  of  Lord  Cranworth  he  would 
have  assented  to  Lord  Cranworth's  lan- 
guage above  quoted;  and  the  case  was 
accordingly  held  to  be  one  in  which  com- 
pensation could  not  be  g^ven ;  and  the 
judgment  of  the  Exchequer  Chamber  to 
'  that  effect  was  affirmed. 

K  the  view  taken  of  Lord  Chelmsford's 
judgment  be  correct  it  would  not,  I  ap- 
prehend, be  disputed  that  the  decision  of 
the  Court  below  is  at  variance  with  the 
ground  of  decision  of  the  House  of  Lords 
and  cannot  be  supported. 

This  case  was  decided  in  the  year  1867, 
but  there  was  an  earlier  case  in  the  House 
of  Lords  decided  in  the  year  1857,  in  which 
a  similar  question  arose — The  Galedoniom 
Railway  Company  v.  Ogilvy  (6).  In  that 
case  (as  I  understand  the  facts  from  the 
judgment)  a  public  road,  which  was  the 
principal  access  to  a  residence,  was  ob- 
structed by  a  railway  crossing  it  on  a  level 
within  a  few  vards  of  the  lodge.  With- 
out  the  Act  of  Parliament  this  would  have 
been  a  nuisance,  and  the  subject  of  an 
action  at  the  suit  of  any  person  who  could 
shew  a  particular  damage  of  a  different 
nature  from  that  suffered  by  the  public 
generally.  The  jury  assessed  the  damage 
for  the  level  crossing  and  severance  at 


560L,  and  it  was  held  by  the  House  of 
Lords  that  the  level  crossing  gave  no  claim 
for  compensation,  reversing  the  judgment 
of  the  Scotch  Court.  In  that  case  the 
obstruction  was  of  a  highway,  in  the  pre- 
sent case  it  is  of  a  public  river,  which  is 
also  a  highway,  and  this  is  the  main  dis- 
tinction between  the  two  cases,  with  the 
addition  that  in  the  present  case  the  ob- 
struction is  complete ;  in  the  other  it  was 
partial,  an  addition  tinimportant  in  prin- 
ciple if  the  obstruction  was  injurious. 
The  case  was  decided  by  Lord  Cranworth 
and  Lord  St.  Leonards. 

Lord  Cranworth  thought  the  case  clear, 
both  upon  principle  and  authority,  upon 
the  ground  that  though  the  plaintiff  suf- 
fered by  the  obstruction  more  than  any 
other  person,  yet  he  did  not  suffer  differ- 
ently, and  therefore  could  not  have  main- 
tained an  action. 

He  says,  "  But  it  would  only  be  a  more 
frequent  repetition  of  the  same  damage ; 
it  would  not  be  any  damage  different  from 
that  which  might  be  sustained  bv  any 
other  subjects  of  Her  Majesty;  for  all 
attempts  at  arguing  that  this  is  a  damage 
to  the  estate  is  a  mere  play  upon  words." 

Lord  St.  Leonards  decides  the  case 
substantiaUy  upon  the  same  ground.  But 
there  are  passages  in  his  judgment  which 
deserve  particular  notice.  He  points  out 
the  distinction  between  the  case  itself  and 
those  cases  in  which  the  highway  which  the 
premises  adjoin  is  itself  ^mterfered  with ; 
a  distinction  of  importance  in  dealing  with 
the  two  cases  upon  which  the  plaintiff 
mainly  relied  of  Beckett  v.  The  ifidland 
Bailwo/y  Companof  (2)  and  Chamberlain 
V.  The  London  and  Crystal  PaUtce  BaH' 
way  Company  (3).  Lord  St.  Leonards 
says  in  reference  to  the  case  of  The 
Queen  v.  The  Eastern  Counties  BaUway 
Company  (15),  "In  that  case  there  was 
an  actual  injury  I  should  say  to  the 
land  ;  at  all  events  there  was  an  injury  to 
the  owner  of  the  land,  which  would  give 
him  an  immediate  right,  no  doubt,  to 
compensation.  From  his  land  he  had 
been  enabled  to  step  at  once  upon  the 
road,  which  had  been  lowered  by  the  com- 
pany, and  it  had  been  so  lowered  that  he 

(15)  11  Q.B.  Bep.  347;  8.  c  11  Law  J.Bep. 
(N.S.)  Q.B.  66. 
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loflfc  his  access  to  that  road,  unless  he  had 
new  appliances  in  order  to  enable  him  to 
approach  it.     There  was,  therefore,  a  real 
injury,  there  was  a  ground  of  complaint 
there,  personal  to  himself,  and  which  was 
not  open  to  the  rest  of  the  world.     It  was 
a  general  complaint  when  he  got  to  the 
road ;  when  he  got  there  he  had  to  sustain 
an  injury  in  common  with  all  the  rest  of 
the  Queen's  subjects ;  that  is  to  say,  the 
road  might  be  rendered  a  great  deal  less 
easy  to  travel  upon  than  it  was  before  it 
had  been  crossed.     For  that  he  would 
have  no  remedy ;  it  is  a  common  incon- 
venience— all  are  subject  to  it ;  and  the 
power  to  commit  that  injury  was  given  by 
Act  of  Parliament  for  the  public  benefit, 
and  therefore  the  benefit   which  is  re- 
ceived by  the  public  from  the  railway,  is 
considered  to  b^  the  only  compensation  to 
which  the  Queen's  subjects  in  general  are 
entitled  in  respect  of  the  damage  caused 
at  the  particular  spot  over  which  the 
railway  travelled,  or  in  respect  of  which 
the  road  in  that  spot  had  been  lowered." 
He  afterwards  refers  to  the  case  of  The 
King  v.  The  Directors  of  the  Bristol  Dock 
Company  (11).     In  that  case  the  person 
complaining  was  a  brewer,  who  had  car- 
ried on  his  trade  by  means  of  water 
drawn  from  a  navigable  river  by  means 
of  pipes.    The  defendants  in  the  execu- 
tion   of  public  works    had    fouled    the 
river  and  made  the  water  unfit  for  brew- 
ing, and  they  were  bound  to  make  com- 
pensation   to    persons    whose    premises 
were  damaged  or  made  useless,  or  to  pur- 
chase them  at  the  option  of  the  owner. 
The   brewer  endeavoured  to  supply  the 
defect  by  procuring  other  water,  but  was 
unable  to  do  so  and  abandoned  the  pre< 
mises.    It  was  held  not  to  be  a  case  within 
the  Act,  because  the  right  to  pure  water 
was  not  a  particular  right  belonging  to 
the  owner  in  respect  of  his  premises,  but 
a  general  right  enjoyed  by  all  the  public. 
liord  St.  Leonards  is  unable  to  distinguish 
that  case  in  principle  from  Ogilvi/s  Case 
(6),  and  it  appears  to  me,  I  most  say, 
almost  impossible  to  distinguish  it  from 
the  present  case.     His  Lordship  says,  "  It 
was  held  that  he  had  only  a  general  right ; 
that  nobody  had  any  particular  personal 
right  to  the  water,  that  it  was  common  to 
all  the  King's  subjects,  and  that,  therefore, 
Nsw  SsBiBS,  42.— CP. 


he  was  not  entitled  to  recover  upon  that 
ground  alone.  Now  where  is  the  differ* 
ence  between  a  public  river  and  a  publio 
road  ?  The  rights  of  both  are  common. 
A  public  river  is  in  point  of  fact  a  high* 
way,  and  a  public  road  is  a  highway.  You 
use  e€k;h  according  to  its  quaUty,  and  if 
you  have  only  that  common  right  which 
belongs  to  all  men,  you  cannot  claim,  com- 
pensation in  regard  to  a  damage  to  eith^ 
the  one  or  the  other  which  is  authorised 
by  an  Act  of  Parliament.  And  if  in  any 
such  case  Parliament  ever  did  intend  that 
compensation  should  be  given,  it  is  per- 
fectly manifest  that  it  would  be  given 
generally  to  all  within  a  certain  limit, 
because  there  must  inevitably  be  damage 
to  many  to  a  certain  extent."  The  pre- 
sent case  is  one  of  the  stopping  up  of  the 
flow  of  a  river  at  a  particular  spot,  in 
which  the  plaintiff  has  no  different  right 
frx>m  that  of  any  other  of  Her  Majesty's 
subjects,  and  the  authorities  given,  I  feel 
bound  to  say,  appear  to  me  to  establish 
that  the  claim  to  compensation  in  such  a 
case  cannot  be  sustained ;  to  allow  it  would 
be  to  break  in  upon  a  rule  established  by 
the  highest  authority  upon  full  considera- 
tion, and  which  prevents  the  mischief 
referred  to  by  Lord  Cranworth  and  Lord 
St.  Leonards.  It  would  also  introduce 
very  great  uncertainty  as  to  the  extent  of 
liability  to  which  all  bodies  executing 
great  public  works  would  be  exposed,  be- 
cause their  liability  would  depend,  not 
upon  any  facts  capable  of  being  ascer« 
tained,  but  upon  the  speculative  opinion 
of  surveyors  and  other  witnesses  upon  the 
deteriorating  effect  of  the  works  upon 
premises  situated  at  a  greater  or  less  dis- 
tance, as  to  which  a  case  of  deterioration 
by  the  loss  of  the  contingent  advantages 
of  an  available  navigation  might  readily 
be  believed  in  and  easily  established. 

The  matter  is  of  such  general  im- 
portance, involving  a  principle  applicable 
to  so  many  cases,  that  I  have  felt  bound 
to  give  effect  so  far  as  I  could  to  my  own 
opinion,  though  differing  from  so  many 
of  my  learned  brothers.  Bat  although  the 
authorities  in  the  House  of  Lords  are  to  be 
considered  binding,  even  though  they  vary 
with  decisions  of  other  Courts,  I  ought 
not  to  pass  by  without  noticing  them,  the 
two  cases  upon  which  the  plaintiff  particu- 
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larly  relied.  Beckett  v.  The  Midland  Rail- 
way Company  (2)  was  one  of  those  cases. 
In  that  case  the  plaintiflTs  premises  ad- 
joined a  public  highway,  and  the  works 
of  the  defendants  had  narrowed  the  high- 
way from  fifty  feet  to  thirty-five  feet,  and 
there  was  evidence  that  the  consequence 
was  that  carriages  could  not  turn  opposite 
his  house  as  before,  and  that  omnibuses, 
instead  of  stopping  to  allow  himself  and 
other  passengers  to  alight  opposite  his 
house,  stopped  where  they  could  turn. 
The  evidence  was  no  doubt  slight,  but 
still  there  was  evidence  for  the  jury  that 
the  plaintiff  had  not  the  same  beneficial 
access  to  the  highway  in  front  of  his 
house,  which  he  had  before.  This  was 
properly  considered  a  particular  injury 
and  restriction  of  the  right  of  the  indi- 
vidual in  the  enjoyment  of  the  house,  so 
as  to  give  a  claim  for  compensation.  And 
the  Chief  Justice  in  his  judgment  puts 
the  decision  upon  that  precise  ground. 
The  case  is  brought  within  the  observations 
of  Lord  St.  Leonards  in  connexion  with  the 
case  of  the  Queen  v.  The  Eastern  Cmwties 
Railway  Company  (15),  which  I  quoted  at 
length  from  their  bearing  upon  RicketVa 
Case  (4).  The  same  remark  applies  to  the 
case  of  Chamberlain  v.  TJw  Londan  and 
Crystal  Palace  Railway  Company  (3), 
which  being  a  judgment  in  the  Ex- 
chequer Chamber,  was  mainly  relied 
upon  as  binding  upon  this  Court.  For, 
although  the  facts  are  not  so  clear 
as  could  be  desired,  sufficient  appears 
to  shew  that  the  works  of  the  defen- 
dants had  deprived  the  plaintiff's  house 
of  the  right  of  being  roadside  premises 
adjoining  a  public  highway,  as  much 
as  if  the  site  of  his  house  had  been 
changed.  The  case  is  so  much  relied  on, 
that  I  must  be  permitted  to  quote  what 
Erie,  C.J.,  says  of  it,  in  delivering  the 
judgment  of  the  majority  of  the  Court 
in  the  Exchequer  Chamber  in  Rickett  v. 
The  Metropolitan  Railway  Company  (4). 
The  passage  cited  and  indeed  the  whole 
judgment  has  a  close  bearing  upon  the 
present  case. 

"  The  principle  is  that  the  value  of  a 
house  is  affected  by  the  relation  of  its 
situation  to  the  adjoining  highway,  that  is 
by  the  convenience  of  the  private  rights 
of  ingress  and  egress  from  the  one  to  the 


other,  and  by  the  circumstances  of  the 
highway  itself  tending  to  make  it  nsefol 
and  agreeable  to  the  occupier  of  the 
house.  If  a  house  on  a  level  with 
a  commodious,  beautiful  and  well  fre- 
quents street,  either  be  lifted  or  sunk 
by  the  railway  twenty  feet  above  or 
below  the  level  of  that  street,  the  house 
would  be  injuriously  affected  both  for 
pleasure  and  profit,  by  reason  of  the 
change  in  the  access  to  and  from  the 
house ;  or  if  a  house  fronting  to  a  street 
of  that  description  should  be  turned  round 
so  as  to  front  to  a  dark  back  alley,  the 
house  would  be  injuriously  affected.  The 
site  of  the  house  would  be  altered  for  the 
worse.  In  the  cases  here  suggested, 
the  house  is  supposed  to  be  removed  to 
make  the  meaning  more  clear;  but  if, 
instead  of  lifting  or  sinking  the  house,  or 
turning  its  front  from  a  grand  street  to  a 
bad  alley,  the  street  is  lifted  or  sunk  or 
changed  in  its  character,  the  relation  of 
the  house  to  its  highway  is  affected  pre- 
cisely to  the  same  degree  as  it  would  be 
by  altering  the  relative  position  of  the 
house  itself  in  respect  of  that  highway. 
Such  is  the  principle  of  Chamberlain  v.  The 
Londoih  and  Crystal  Palace  Railway  Oom- 
pany  ( 3  ) .  The  frontage  had  been  to  a  wide 
well  frequented  road  leading  direct  to  and 
from  important  towns ;  by  the  execution  of 
the  railway  works  it  was  made  to  front  a 
dumb  alley  sunk  below  the  level  of  the 
substituted  thoroughfare  over  a  railwaj 
bridge  along  which  the  stream  of  pas- 
sengers would  be  compelled  to  flow. 
Frontage  gives  the  value  to  building 
ground.  There  the  railway  company 
took  away  valuable  frontage  and  substi- 
tuted that  which  was  very  inferior,  and 
therefore  it  was  held  that  they  had  inju- 
riously affected  the  house  both  in  its 
frontc^e  and  in  its  access  to  and  from 
the  effective  thoroughfare  of  the  locality." 
After  reading  the  manner  in  which  this 
Court  dealt  with  the  case  referred  to,  can 
it  be  regarded  as  an  authority  that  every 
house  in  all  the  streets  leading  down  to 
the  Thames,  and  in  the  streets  connected 
with  them,  would  confer  a  right  to  com- 
pensation if  it  could  be  shewn  that  it  was 
deteriorated  in  value  by  being  deprived 
of  the  public  use  of  the  river  ? 

I  do  not  think  it  necessary  to  consider 
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the  cases  cited  in  which  persons  who 
have  sustained  particalar  injnrjbj  reason 
of  the  obstmction  of  a  public  highway,  or 
hj  any  other  public  nuisance,  have  main- 
tained their  action  for  damages.  Because 
that  is  not,  of  itself,  a  test,  as  is  pointed  out 
by  Lord  Cranworth  in  The  Caledonian 
Railway  Company  v.  OgUvy  (6),  and 
again  very  distinctly  by  Lord  Chelmsford 
in  Bickeit  y.  The  Metropolitan  Railway 
Company  (4),  and  by  one  of  the  judges  in 
this  case  in  the  Court  below.  Although 
there  is  no  right  to  compensation  unless 
an  action  would  have  been  maintainable, 
it  does  not  follow  that  because  an  action 
could  be  maintainable  for  damages  sus- 
tained, therefore  there  is  in  all  cases  a 
right  to  compe«sation. 

If  a  man  sustained  such  injury  as  a 
broken  limb  or  a  damaged  horse,  he  could 
maintain  an  action  founded  upon  the  un- 
lawful obstruction  of  the  highway,  but 
that  would  not  make  it    an    injurious 
affecting  of  his  premises  however  near  to 
the  obstruction.     The   claim  is  brought 
into  existence  by  something  voluntarily 
done  afterwards,  and  although  the  damage 
may  in  some  measure  be  connected  as  to 
its  extent  and  frequency  by  the  proximity 
of  the  premises,  that  is  too  remote  a  con- 
nection to  constitute  an  injurious  affecting. 
Afl  this  judgment  is  founded  upon  deci- 
sions in  the  House  of  Lords  in   which 
these  cases  are  examined  it  would   be 
superfluous  to  justify  the  decisions  by  a 
further  examination  of  them.     In  many 
of  the  cases  it  would  appear  not  to  have 
been  sufficiently  borUe  in   mind  that  if 
premises  are  injuriously  affected  so  as  to 
give   a  right  to  compensation,  the   re- 
mainder man  and  reversioner  would  have 
the  same  right  to  compensation  as  the 
person  in  possession,  that  is,  of  course,  if 
the  injury  was  of  a  permanent  nature. 

Blackburn,  J. — ^I  will  now  deliver  the 
judgment  of  my  brother  Archibald  and 
myself,  in  which  my  brother  Channel], 
beifore  he  ceased  to  be  a  member  of  the 
Coort,  concurred.  In  this  case  the  plain- 
tiff is  the  owner  of  real  property  which  is 
mnch  deteriorated  in  value  in  consequence 
of  the  works  of  the  defendants  having 
shat  up  a  draw-dock  which  was  a  public 
water-way  coming  near  to  the  plaintiff's 


property  but  not  actually  touching  it,  the 
public  highway  being  between.  The 
plaintiff  had  no  private  right  of  way,  but 
in  consequence  of  the  proximity  of  the 
public  dock  his  premises  were  worth  more 
either  to  sell  or  occupy.  The  jury  as- 
sessed the  amount  of  damage  at  1,9002. 
The  question  is  whether  the  plaintiff  is 
entitled  to  receive  compensation  for  this 
deterioration  in  value  of  his  property.  In 
Chamberlain  v.  The  London  and  Crystal 
Falace  Railway  Company  (3)  the  Court  of 
Exchequer  Chamber  decided  that  the 
plaintiff  in  that  case  was  entitled  to  com- 
pensation for  the  depreciation  of  the  value 
of  his  houses,  the  arbitrator  having  found 
that  the  stoppage  ofan  old  high  way  seventy 
yards  from  the  plaintiff's  houses  had  di- 
minished the  number  of  passengers,  and 
so  rendered  the  plaintiff's  hoases  less 
suitable  to  be  let  as  shops  and  so  di- 
minished their  value.  There  was  no  actual 
touching  of  the  premises  in  that  case 
more  than  in  this,  and  if  there  is  any  dif- 
ference in  respect  of  the  directness  of  the 
damage  it  is  more  direct  in  the  present 
case.  K  this  decision  still  remains  not 
overruled  by  the  House  of  Lords  it  is 
binding  on  us,  and  the  plaintiff  in  the 
present  case  is  entitled  to  our  judgment. 
But  after  that  case,  Rickett  v.  The  Me» 
tropolitan  Railway  Company  (4),  was  de- 
cided in  the  House  of  Lords,  and  the 
House  of  Lords  by  a  majority  of  two  peers 
to  one  decided  that  the  plaintiff  in  that 
case  was  not  entitled  to  compensation. 
The  decision  of  the  House  of  Lords,  the 
final  Court  of  Appeal,  is  binding,  not  only 
on  all  inferior  tribunals,  but  even  on  the 
House  itself,  and  fixes  the  law  until  the 
Legislature  thinks  fit  to  intervene.  We 
have,  therefore,  only  one  duty  to  perform, 
and  that  is  to  discover  whether  the 
ratio  decidendi  of  the  House  in  Rickett  v. 
The  Metropolitan  Railway  Company  (4) 
does  or  does  not  involve  in  it  a  reversal 
of  the  Exchequer  Chamber  in  Chamber* 
lain  V.  The  London  and  Crystal  Palace 
Railway  Company  (3).  The  majority 
of  the  Judges  in  the  Exchequer  Cham- 
ber in  Rickett  y.  The  Metropolitan  Railway 
Company  (4)  thought  the  two  cases 
might  stand  together,  for  they  reversed 
the  decision  of  the  Queen's  Bench,  though 
the  decision  in  Chaniberlain  v.  The  London 
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and  Crystal  Palace  Oompan/y  (3)  was 
clearly  binding  upon  them.  The  distinc- 
tion which  Erie,  C.  J.,  made  between  them 
is  to  be  found  in  the  judgment  he  there 
delivered,  and  if  I  understand  it  rightly, 
it  is  that  a  diminution  in  the  rent  which 
Chamberlain  received  when  letting  his 
houses  in  consequence  of  the  diminished 
fiicilitj  of  access  deterring  passengers 
from  coming  that  way,  and  so  dmiinishing 
the  profit  which  the  occupiers  of  the  shops 
would  make  was  an  injury  to  the  houses, 
but  that  a  diminution  in  the  profit  which 
Bickett  received  from  his  own  occupation 
of  his  house  as  a  public-house  from  a  pre- 
cisely similar  cause  was  only  a  personal 
injury.  I  cannot,  speaking  for  myself 
only,  at  all  agree  in  this  distinction.  I 
think  it  necessarily  follows  from  the  &ct8 
found  in  Bickett  v.  The  Metropolitan  Bail' 
ioay  Company  (4)  that  the  plaintifTs 
house  would  have  let  for  a  smaller  rent 
during  the  twenty  months  that  the  ob- 
struction continued ;  but  such  a  dis- 
tinction was  certainly  made. 

Whether  the  diminished  value  of  a 
house  to  let  or  sell,  does  or  does  not  in 
itself  constitute  an  injurious  affecting  of 
the  land  is  another  question.  Lord  Cmn- 
worth  in  his  judgment  in  Bickett  v.  The 
Metropolitan  Bailway  Company  (4)  clearly 
was  of  opinion  that  it  did  not.  He  says, 
"  Both  principle  and  authority  seem  to 
me  to  shew  that  no  case  comes  within  the 

Surview  of  the  statute  unless  where  some 
amage  has  been  occasioned  to  the  land 
itself  in  respect  of  which  but  for  the 
statute  the  complaining  party  might  have 
maintained  an  action.  The  injury  must 
be  actual  injury  to  the  land  itself,  as  by 
loosening  the  foxmdation  of  the  buildings 
on  it,  obstructing  its  light  or  its  drains, 
making  it  inaccessible  by  lowering  or 
raising  the  ground  immediately  in  front 
of  it,  or  by  some  such  physical  deteriora- 
tion. Any  other  construction  of  the 
clause  would  open  the  door  to  claims  of 
BO  wide  and  indefinite  a  character  as  could 
not  have  been  in  the  contemplation  of  the 
Legislature."  If  this  is  the  principle  of 
the  decision  of  the  House  of  Lords.  Chant' 
berlain  v.  The  London  and  Crijstai  Palace 
Bailway  Company  (3)  is  clearly  over- 
ruled, for  in  that  case  the  works  of  the 
defendants  did  not  come  within  seventy 


yards  of  the  plaintiff's  property.     In  The 
Queen  v.  The  Metropolitan  Board  of  Works 
(5)  the  Court  of  Queen's  Bench  thought 
that  this  was  the  ratio  decidendi  of  the 
Lords,  and  therefore  in  a  case  identical 
in  principle  with  the  present  gave  judg- 
ment for  the  defendant.     But  in  Beckett 
V.  The  Midland   Bailway  Company  (2), 
the  Court  of  Common  Pleas  took  a  dif- 
ferent view  of  what  was  the  ratio  deci- 
dendi    in    Bickett    v.    The     Metropolitan 
Bailway  Company   (4).      They  seem  to 
have  considered  it  as  proceeding  partly 
on  the  remoteness  of  the  damage,  and 
partly  on  the  same  distinction  which  was 
put  m  the  judgment  of  Erie,    C.J.,  to 
which  I  have  already  alluded,  and  there- 
fore as  not  overruling  Chamberlain  v.  The 
London  cmd  Crystal  Palace  Bailway  Com- 
pcmy  (3).     And  in  substance  the  Court  of 
Common  Pleas  have   followed  that  deci- 
sion in  the  present  case.     Lord  Westbury 
was  clearly  desirous  not  only  to  support 
the  decision  in  Chamberlain  v.  The  London 
and  Crystal  Palace  Bailway  Company  (8), 
but  to  carry  it  a  great  deal  further ;  whilst 
Lord  Cranworth,  as  it  seems  to  us  from 
the  passage  already  cited,  clearly  decided 
on    a    principle     inconsistent   with    the 
decision  in  that  case ;   we  must  look  to 
the  opinion  of  the  Lord  Chancellor  to  see 
whether  the  House  of  Lords  did  overrule 
that   decision  or  not.     The  Lord  Chan- 
cellor  did  certainly  proceed  in  part  on  the 
ground  of  the  remoteness  of  the  damage, 
but  he  did  not  confine  himself  to  it,  but 
proceeded  to  state  his  views  on  the  whole 
casa     It  is  unfortunate  that  two  Courts 
should  have  differed  as  to  what  these 
were.     But  we  find  that  the  Lord  Chan- 
cellor does  expressly  mention   Chamber' 
lai/n  V.  The  London  and  Crystal  Palace  Bail- 
way  Company  (3),  and  treats  it  as  a  right 
decision,  apparently  adopting  the  distinc- 
tion made  between  that  case  and  the  case 
then  at  the  bar  by  Erie,  C.  J.,  in  the  judg- 
ment delivered  by  him  in  the  Exchequer 
Chamber.     We  think  it  is  not  now  the 
question    whether    that  distinction  was 
satisfactoiT  or  not,  but  whether  the  de- 
cision in  Vhamherlain*s  Case  (3)  is  over- 
ruled by  the  House  of  Lords  or  is  still  a 
subsisting  authority.    We  think  upon  the 
whole  it  is  better  to  treat  it  as  not  yet 
overruled,  leaving  it    to  the  House    of 
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Lords,  if  we  have  xnisappreliended  the 
effect  of  their  decision,  to  correct  us.  We, 
therefore,  affirm  the  judgment  below. 

Bramwbll,  B. — In  this  case  the  plain- 
tiff,  by  the  execution  of  the  works  of  the 
defendants,  has  sustained  a  damage  in 
respect  of  his  interest  in  certain  premises, 
the  value  thereof  to  use  being  lessened  by 
the  execution  of  these  works,  which  loss 
could  not  have  been  inflicted  on  him  ex- 
cept under  the  powers  given  to  the 
defendants  by  their  Act.  In  short,  '*  he 
has  sustained  damage  by  reason  of  the 
exercise,  as  regards  such  lands,  of  the 
powers  of  the  Act,"  8  A  9  Vict.  c.  18.  s,  68. 
In  reason  and  justice  he  ought  to  be  com- 
pensated. The  only  matter  urged  t'O  the 
contrary,  viz.,  that  the  public  benefit  jus- 
tifies this  uncompensated  injury  is  idle. 
If  the  public  benefit  will  not  authorise 
the  taking  of  the  smallest  piece  of  land, 
or  the  domg  of  the  smallest  injury  to  the 
structure  of  a  building  or  its  easement, 
without  compensation,  neither  can  it  ia 
reason  or  justice  authorize  this  loss  with- 
out compensation.  Unless  it  will  pay  to 
do  the  work,  including  in  its  cost  com- 
pensation for  losses,  the  work  should  not 
be  done.  There  is  no  difficulty  in  ascer- 
taining the  compensation,  any  more  than 
in  a  case  of  a  partial  loss  of  light.  No 
doubt  vague  claims  may  be  made  and 
unfounded  ones,  but  justice  must  be  done 
to  A.,  though  at  the  risk  of  a  fraudulent 
claim  by  B.  Indeed  if  the  plaintiff's 
premises  had  been  taken,  this  source  of 
valae  would  have  had  to  be  takea  into 
account  and  estimated ;  and  this  is  also  a 
strong  OTgumeaat  for  the  plaintiff.  For 
if  the  defendants  by  taking  the  premises 
would  have  to  pay  the  whole  value,  why 
are  they  to  do  this  damage  gratis ;  or  could 
thc^  Imve  first  stopped  the  draw-dock, 
and  then  taken  the  house  at  the  diminished 
value?  The  loss,  it  is  to  be  borne  in 
mind,  is  by  execution  of  powers  given. 
Because  there  may  be  a  loss  by  new  works 
to  which  this  reasoning  does  not  apply, 
as  the  diversioa  of  traffic  from  an  old  by 
the  making  of  a  new  road.  But  then  the 
damage  is  not  ^  caused  by  the  exercise  of 
the  powers  of  the  Act.*'  Take  a  plain 
case,  indeed  the  one  I  have  supposed — a 
new  road  is  made,  traffic  is  diverted  fix>m 


an  old  one.  The  owners  of  the  soil  could, 
without  statutory  powers,  have  dedicated 
the  new  road  to  the  public ;  so  the  owners 
of  the  soil  could  make  a  railway  if  they 
pleased,  and  diminish  the  value  of  the 
houses  in  the  town  through  which  the 
old  coach  road  ran,  as  at  Maidenhead. 
They  could  not,  indeed,  in  most  cases 
make  the  railwav  without  statutory 
powers,  because  they  would  not  take 
land  by  compulsion,  cross  and  divert 
roads,  and  other  things  ;  but  the  railway 
injures  property,  not  directly  by  exercise 
of  any  of  their  powers  given  by  the  Act, 
but  as  an  indirect  consequence  of  the 
exercise  of  such  powers,  and  of  the  deal- 
ing with  land  they  have  purchased,  as 
any  owner  might  have  dealt  with  it  if  he 
pleased.  And,  indeed,  railways  have  been 
made  without  statutory  powers,  as  that 
from  Gravesend  to  Stroud  and  the  Festi- 
niog  Railway.  But  for  the  powers  of  the 
Act,  the  loss  by  diversion  of  traffic 
would  not  have  occurred,  but  the  exercise 
of  those  powers  does  not  cause  it.  Those 
powers  are  certainly  not  causa  causans, 
and  hardly  a  ca/usa  sine  qua  iwn.  For 
the  statute  means  exercise  of  the  powers 
in  relation  to  the  land  affected.  And, 
indeed,  the  loss  in  such  cases  is  caused, 
not  by  the  making  of  the  railway,  but  by 
its  subsequent  user.  I  say,  therefore, 
that  in  this  case  there  is  a  direct  loss 
caused  to  the  plaintiff  by  the  exercise  of 
powers  conferred  by  the  Act  of  Parlia- 
ment, and  that  there  is  no  reason  why 
the  plaintiff  should  not  be  compensated. 
And  it  seems  to  me  legitimate  to  say, 
that  the  Legislature  ought  not  to  have 
intended  this,  and  legitimate  and  respect- 
ful to  say  that  what  it  ought  not  to  have 
intended,  presumably  it  did  not  intend, 
and  that  what  it  did  not  intend,  it  has 
not  enacted.  I  approach  the  considera- 
tion of  the  statute,  therefore,  with  the 
belief  that  the  true  construction  is  in  the 
plaintiff's  fiivour. 

Now  I  agree  that  the  word  "injuri- 
ously" does  not  mean  "wrongfully" 
affected.  What  is  done  is  rightful  under 
the  powers  of  the  Act.  It  means  "  hurt- 
fully  "  or  "  damnously "  affected.  As 
where  we  say  of  a  man  that  he  fell  and 
injured  his  leg,  we  do  not  mean  that  his 
leg  was  wronged,  but  that  it  was  hurt. 
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We  mean  he  fell,  and  his  leg  was  injari- 
ooslj  (that  is  to  say),  hart^llj  affected. 
At  the  same  time  I  am  clearly  of  opinion 
that  to  entitle  the  parties  interested  to 
compensation,  the  injary  or  hart  mnst  be 
such  as  could  not  lawfully  be  inflicted 
except  by  the  powers  of  the  Act.  I  have 
above  given  my  reasons  for  this.  Bat  I 
will  shortly  add  that  the  words  of  the 
section  shew  this :  The  lands  must  be 
**  injuriously  affected  by  reason  of  the 
exercise^  as  regards  such  lands,  of  the 
powers  of  the  Act,** 

The  Act,  therefore,  injuriously  affecting 
must  be  one  which  would  be  wrongful 
but  for  the  statute.  But  I  agree  that  it 
need  not  be  one  for  which  an  action  would 
lie.  It  is  enough  that  it  would  be  in- 
dictable or  might  be  prevented  by  injunc- 
tion. Now  clearly  this  stoppage  of  the 
draw-dock  would  have  been  indictable, 
and  the  defendants  might  have  been  com- 
pelled to  abate  the  nuisance ;  besides,  it 
is  not  to  be  presumed  anyone  would 
break  the  law.  Further,  I  believe  they 
might  have  been  prevented  by  injunction 
from  doing,  and  compelled  to  undo,  if 
they  did,  the  Act  which  has  caused  the  loss. 
If  so,  then  we  have  a  thing  done  under 
the  powers  of  the  statute,  which  could 
not  have  been  lawfully  done  but  for  those 
powers,  which,  if  done,  might  have  been 
compelled  to  be  undone,  which  directly 
causes  loss  to  the  plaintiff  in  respect  of 
his  interest  in  these  premises.  Why  is 
this  not  within  the  section  ?  It  says — 
'*  shall  make  to  the  owners,  &c.^  of  lands 
injuriously  affected  by  the  construction 
of  the  works  full  compensation  for  all 
damage  sustained  by  such  owners,  <&c., 
'  by  reason  of  the  exercise  as  regards  such 
lands  of  the  powers  of  the  Act.''  I 
admit,  of  course,  that  the  loss  must  be 
to  the  person  in  respect  of  his  interest 
in  the  thing.  That  the  thing,  the  pre- 
mises, must  be  lessened  in  value,  not 
merely  that  the  person  suffers  in  common 
with  tiie  rest  of  the  public  or  on  account 
of  something  peculi^  to  him  personally. 
I  admit,  for  instance,  that  if  a  market 
gardener  had  usually  landed  his  goods  at 
tiiis  dock  and  taken  them  to  Farringdon 
Market,  he  would  have  no  claim ;  because 
no  premises  of  his  would  be  ihjuriously 
affected.     It  might  be  an  inconvenience 


and  even  loss  to  him  to  get  his  goods  to 
market  in  some  other  way ;  but  his  pre- 
mises would  not  be  injuriously  affected. 
He  would  suffer  as  one  of  the  public, 
more  perhaps  than  any  one  else,  but  still 
as  one  of  the  public  only,  and  it  may  well 
be,  that  though  his  loss  is  special,  yet  he 
must  bear  it  as  one  of  the  public,  for  the 
public  gain,  and  on  account  of  the  diffi- 
culty of  compensating  in  such  cases.  He 
would  be  injuriously  affected,  but  not  his 
premises.  His  case  would  be  like  that  of 
a  medical  man  injured  by  sanitary  im- 
provements under  statutory  powers  which 
by  diminishing  sickness  diminished  his 
practice.  Nor  is  such  an  affecting  one  by 
the  exercise  of  the  powers  of  the  Act. 
No  power  of  the  Act  is  directly  applied 
to  cause  it ;  it  is  an  indirect  consequence 
only.  Here  the  premises  are  injuriously 
affected,  and  for  actual  and  potential  pur- 
poses they  are  of  less  value.  K  it  is  to 
be  asked  where  the  line  is  to  be  drawn,  I 
answer,  not  by  distance  in  point  of 
measurement.  Premises  might  be  injuri- 
ously affected  by  the  stopping  of  a  landing 
place  ten  miles  off,  if  there  were  no  other 
within  twenty  miles  of  the  premises  af- 
fected. The  line  is  to  be  drawn  by  ascer- 
taining whether  the  premises  are  actually 
or  potentially  affected  for  present  or 
other  purposes,  or  the  man  whether  it 
is  only  the  person  who  happens  to  be 
using  them.  It  is  said  this  might  give 
the  right  to  make  an  immense  number  of 
claims.  Suppose  it  did.  Suppose  there 
were  1,000  claims  for  1,000Z.  each.  If 
they  are  well-founded,  1,000,000Z.  of  pro- 
perty is  destroyed,  and  why  is  not  that 
part  of  the  cost  of  the  improvement,  and 
if  taken  into  account  as  such,  why  should 
not  the  losers  of  it  receive  it  ?  On  these 
principles  I  think  the  present  case  within 
the  stiettute,  and  give  my  entire  concur- 
rence in  Lord  Westbury's  reasoning,  from 
which  the  foregoing  is  borrowea.  Of 
course  if  there  is  any  binding  authority 
on  the  subject  reasoning  is  useless.  But 
I  think  the  cases  are  in  such  a  condition 
that  there  is  none  on  which  we  can  act, 
and  that  the  matter  must  be  set  right  in 
the  House  of  Lords  or  by  legislation.  That 
being  so,  one  may  reasonably  enquire  how 
this  case  ought  to  be  decided.  Bdckett  v. 
The  Metropolitan  Eailway  Company  (4) 
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would  govern  us  did  we  know  the  ratio 
decidendi.  Now  there  is  a  ratio  decidendi 
expressed  by  Jliord  Cranworth,  which 
would  entitle  these  defendants  to  judg- 
ment. He  appears  to  think  that  there 
mast  be  some  damage  to  stmctare  or 
easement  to  constitnte  injurious  affecting. 
Kow  it  does  seem  strange  that  the  Act 
and  its  results  being  the  same  the  pre- 
mises are  injuriously  afiected  or  not  ac- 
cording as  ^e  right  hurt  or  injured,  is 
public  or  private,  as  by  grant  or  prescrip- 
tion. But  further  Lord  Cranworth  says 
**  or  making  it  inaccessible  by  lowering  or 
raising  the  ground  immediately  in  front 
of  it."  I  suppose  the  important  word 
there  is  ''immediately/'  making  the 
thing  peculiar  to  the  house.  But  what 
in  principle  is  the  diflference  between 
''immediately*'  and  five  yards'  distance, 
what  is  the  d&Terence  in  principle  between 
total  inaccessibility  and  total  loss  and 
partial  inaccessibility  and  partial  loss? 
With  great  respect  to  his  Lordship's 
opinion,  and  that  of  my  brother  Cleasby, 
ihey  seem  to  give  up  their  position  in 
ibis.  For  lowering  the  ground  in  front 
would  be  no  cause  for  compensation  unless 
it  was  a- highway,  and  if  it  is  a  highway 
the  claimant  has  no  right  in  relation 
to  it  except  as  one  of  the  public.  His  pre- 
mises being  close  to  the  road  do  not  eJter 
his  case  in  principle  but  in  degree  only. 

But  Lord  Cranworth's  was  not  the 
ratio  decidendi  of  Lord  Chelmsford.  Fur- 
ther I  i^ree  in  the  remark  of  my  brother 
Blackburn  that  the  Judges  and  (for 
aught  we  can  see)  the  Lords  in  Bickett  v. 
The  Metropolitan  BaUway  Company  (4) 
did  not  mean  to  overrule  Chamber- 
lain V.  The  London  and  Crystal  Palace 
BaUway  Company  (3),  and  I  agree  with 
him  in  thinking  that  if  that  case  is  law,  it 
is  an  authority  for  the  plaintiff,  and  that 
the  distinction  between  the  two  cases  is 
unreal.  Then,  in  order  to  reverse  this 
judgment,  we  ought  to  be  able  to  say  that 
it  is  wrong  on  principle  or  authority.  I 
cannot  say  it  is  on  either. 

Kelly,  C.B. — It  is  necessary  in  the 
first  place  to  have  a  clear  apprehension  of 
the  facts  of  this  case.  The  plaintiff  is  the 
owner  of  a  house  and  premises  in  which 
lie  carried  on  the  business  of  a  carman, 


and  the  defendants,  in  order  to  construct 
an  embankment,  possessed  themselves 
under  the  powers  of  their  Acts  of  Parlia- 
ment of  a  water-way,  or  public  highway 
called  a  draw-dock,  leading  from  a  portion 
of  a  highway  lying  between  the  plaintiff's 
premises  and  the  draw-dock  to  the  river 
Thames.  The  plaintiff  therefore  had  a 
public  way  from  his  house  and  premises 
across  a  space  of  twenty-one  feet  to  the 
draw- dock,  and  thence  by  the  draw-dock 
of  the  length  of  352  feet  to  its  outlet  on 
the  Thames,  and  the  defendants  by  taking 
the  draw-dock  and  constructing  an  em- 
bankment upon  its  site,  have  permanently 
destroyed  and  extinguished  the  public 
highway  frt)m  a  spot  twenty-one  feet 
from  the  plaintiff's  premises  to  the  river 
Thames.  By  this  means  the  communica- 
tion between  the  plaintiff's  premises  and 
the  Thames  has  been  taken  away,  aiyl 
his  premises  have  become  less  valuable, 
either  to  sell  or  to  occupy,  to  the  amount 
of  1,900L  The  question  is  whether  the 
plaintiff  is  entitled  to  compensation  under 
the  Lands  Clauses  Act,  1845,  which  is 
incorporated  with  the  defendants'  Acts  of 
Parliament.  A  great  many  decisions, 
some  of  them  seeming  to  conflict  with 
each  other,  are  to  be  found  upon  this 
question,  and  it  may  be  well  to  consider 
at  the  outset  in  what  state  of  things 
claimants,  or  plaintiffs,  whose  property 
as  alleged  has  been  prejudicially  affected 
within  the  Lands  Clauses  Act,  have  been 
held  not  entitled  to  compensation.  And, 
first,  it  has  been  determined  that  loss  of 
profits  in  trade  is  not  within  the  Act. 
Why  this  should  be  so, — why  a  man  should 
be  deprived  of  the  profits  which  he  is 
acquiring  in  his  trade  by  means  of  a 
public  highway  in  the  immediate  neigh- 
bourhood of  his  premises  being  taken  by 
a  joint-stock  company  or  other  public 
body,  and  applied  to  their  own  use,  and 
in  many  cases  used  for  their  oum  profit, 
and  the  injured  trader  should  be  entitled 
to  no  compensation,  I  have  never  yet  been 
able  to  discover ;  but  such  is  the  law  as 
laid  down  by  the  House  of  Lords,  and 
this  Court  is  bound  by  their  decision. 
So  it  has  been  decided  that  no  compen- 
sation can  be  recovered  where  no  action 
could  be  maintained,  if  the  wrong  had 
been  done  not  under  the  authority  of  an 
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Act  of  Parb'ament.  And  fhrtber,  that  it 
does  not  follow  that  even  if  an  action 
might  be  maintained  a  claimant  conld 
necessarilj  obtain  compensation  within 
the  Lands  Clauses  Act.  Pinallj  it  has 
been  held  that  the  temporary  obstruction 
as  in  EdcJceWs  Case  (4),  or  the  occasional 
obstruction  as  in  Ogilvy's  Case  (6),  of  a 
public  highway  is  not  the  subject  of  com- 
pensation; and  that  the  permanent  ex- 
tinction of  a  highway,  but  so  distant  from 
the  premises  of  the  claimant  that  he  only 
sustains  injury  in  common  with  the  public 
at  large,  is  also  not  an  injury  within  the 
meaning  of  the  Act.  And  Lord  Cran- 
worth  has  laid  it  down  that  to  entitle  a 
claimant  to  compensation,  "  there  must 
be  actual  injury  to  the  land  itself,  as  by 
loosening  the  foundation  of  the  buildings 
on  it,  obstructing  its  light  or  its  drains, 
making  it  inaccessible  by  lowering  or 
raising  the  ground  immediately  in  front 
of  it,  or  by  some  such  physical  deteriora- 
tion." On  the  other  hand  it  has  never 
yet  been  determined  that  the  permanent 
extinction  of  a  public  highway,  so  near 
to  the  claimant's  premises  as  directly 
to  diminish  their  value  to  sell  or  to  let, 
or  to  be  enjoyed  by  the  claimant  himself, 
is  not  the  subject  of  compensation  within 
the  Act.  And  it  will  be  found,  upon  a 
careful  consideration  of  the  authorities 
bearing  upon  this  question,  that  such  an 
injury  has  been  held  to  entitle  the  party 
injured  to  compensation,  and  the  decision 
to  that  effect  has  been  affirmed  in  a 
Court  of  Error,  and  approved  in  the 
House  of  Lords.  Li  Chamberlain  v.  The 
London  and  Crystal  Pcdace  Bailway 
Compa/ny  (3)  it  was  decided  in  the 
Queen's  Bench,  and  afterwards  in  the 
Exchequer  Chamber,  that  the  destruction 
or  extinction  of  a  highway  at  a  distance  of 
seventy  yards  from  the  nearest  of  the 
plaintiff's  houses  alleged  to  have  been  in- 
juriously affected,  was  an  injury  within 
the  Lands  Clauses  Act,  1845,  which  en- 
titled the  plaintiff  to  compensation.  In 
that  case  the  highway  at  the  point  of  ex- 
tinction was  not  only  not  in  contact  with 
the  plaintiff's  premises,  but,  as  observed, 
at  a  distance  of  seventy  yards  ;  nor  were 
the  premises  directly  injured  in  any  of 
the  modes  pointed  out  by  Lord  Cranworth 
in  Bickei^s  Case  (4),  or  otherwise  than 


that  by  reason  of  the  proximity  to  the 
plaintiffs  premises  of  that  portion  of  the 
highway,  which  had  been  taken  for  the 
purposes  of  the  railway,  the  access  to 
them  by  a  substituted  roEul  was  less  con- 
venient, and  the  premises  had  thereby 
become  less  adapted  to  the  carrying  on 
of  a  trade  and  of  less  pecuniary  Tulue. 
All  these  requisites  concur  in  the  case 
now  before  the  Court,  and  it  remains  to 
be  considered  whether  Chamberlain's  Case 
(3)  must  be  taken  to  have  been  over- 
ruled by  Bickett  v.  The  Metropolitan  BaH- 
way  Compatvy  (4)  in  the  House  of  Lords. 
Having  carefully  considered  the  facts 
and  the  ^guage  of  the  opinions  delivered 
in  this  case  of  Bickett  (4),  it  appears  to 
me  that  it  in  nowise  conflicts  with  the 
decision  in  GhaniberUun*s  Case  (3),  and 
that  it  is  clearly  and  plainly  distinguish- 
able from  the  case  now  before  this  Court. 
Pirst,  the  good  and  substantial  ground  of 
the  decision  in  Chamberlain's  Case  (3)  and 
in  this  case,  is  that  the  portion  of  a  highway 
the  taking  of  which  by  the  defendants 
was  complained  of,  had  been  permanently 
and  absolutely  extinguished  and  tl^ 
plaintiffs  in  both  cases  had  been  for  ever 
deprived  of  the  use  of  it  for  themselves 
and  all  others  resorting  to  their  premises, 
whereas  in  Bickett' s  Case  (4),  the  highway 
was  not  taken  at  all,  and  the  acoess  to  it 
had  been  for  a  time  only  and  partially  ob- 
structed, another  temporary  way  to  the 
plaintiff's  premises  had  been  substituted 
and  the  highway  itself  ultimately  restored 
to  its  former  condition.  It  is  true  that 
the  obstruction  was  continued  for  the 
long  period  of  twenty  months,  and  it  may 
be  that,  as  in  Wilks  v.  The  Hungerford 
Market  Company  (16),  an  action  might 
have  been  maintainable  for  the  con- 
tinuance of  the  obstruction  for  an  un- 
reasonable time,  but  there  is  a  marked 
and  manifest  distinction  between  a  mere 
temporary  obstruction  which  must  occa- 
sionally take  place  in  a  highway  under  a 
great  variety  of  circumstances,  as  during 
the  repairs  of  the  way  itself  or  of  the 
sewers,  or  of  the  gas  pipes  or  water 
pipes  underneath  it,  and  the  permanent 
destruction  of  a  way  by  which  property 

(16)  2  Bing.  N.G.  281 ;  8.  c  6  Law  J.  Rep.  (k3.) 
C.P.  28. 
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IB  its  neighbonrhood  may  be  permanently 
and  irreparably  injured.      Bat  further, 
tbe  only  damage  found  by  the  jury,  or 
complained  of  by  the  plaintiff,  was  a  loss 
of  profit  in  his  trade  estimated  by  the 
jniy  at  lOOZ.,  a  loss  which,  as  already  ob- 
sdired,  the  Honse  of  Lords  had  decided 
not  to  be  within  the  Act  of  Parliament. 
Here,  on  the  other  hand,  as  in  Chamber^ 
IMs  Case  (3),  it  is  expressly  fonnd  that 
the  premises  of  the  plaintiff  with  refe- 
rence to  the  nses  to  which  they  might 
have  been  applied  by  any  owner  or  occu- 
pier, have   been    permanently  damaged 
and  dinunish^  in  yalne.     The  decision 
therefore  in  BickeWs  Case  (4),  upon  the 
hicta  there  fonnd,  is  clearly  distinguishable 
from  Chamberlain^ 8  Case   (3),  and  this 
case,  and  is  in  express  terms  distinguished 
from  Chamberlain* 8  Case   (3)    by  Lord 
Chelmsford,  one  of  the  majority  by  whom 
that  decision  was  pronounced.     We  are, 
howeyer,  bound  not  merely  to  consider 
the  judgment    itself   of   tiie  House  of 
Lords,  but  to  collect  as  far  as  we  are  able 
to  do  so,  the  rationes  decidendi^  from  the 
language  in  which  it  was  delivered,  and  it 
certeinly  appears,  from  some  expressions 
that  fell  £rom  Lord  Cranworth,  to  have 
been  his  opinion,  that  to  constitute  an 
injury  within  the  Act,  it  must  have  been 
caused  by  something  in  contact  with  or 
directly  and  physi^Uy  operating  upon 
the  land  itself.    But  if  such  was  really 
the  meaning  of  his  Lordship,  it  is  not 
only  opposed  to  some  of  the  authorities 
recognised  by  the  decision  to  which  he 
was  a  party,  but  inaccurately  illustrates 
the  proposition  intended  to  be  laid  down. 
For  "  the  raising  or  lowering  of  a  high- 
way in  front  of  a  claimant's  premises," 
had  not  the  effect  in  the  case  referred  to 
of  rendering  the  premises  inaccessible, 
thongh   it  mminished  the  possibility  of 
access,  and  [the  destruction  of  a  portion 
of  a  highway  by  the  construction  of  an 
embanlonent  upon  it  at  the  distance  of 
*8oine  fifteen    feet    from   the  claimant's 
honse,  is  no  more  "an  actual  injury  to 
tbe  land  itself,"  than  the  construction  of 
a  railway  at  the  distance  of  seventy  yards 
or    an  embankment  at  the   distance  of 
twenty-one  feet. 

Passing  by,  then,  these  remarks  of  Lord 
Cranworth,    which   would     confine    all 
Kkw  Sebies,  42.— C.P. 


daims  to  compensation  within  narrower 
limits  than  either  the  authorities  or  the 
provisions  of  the  Act  of  Parliament  have 
prescribed,  and  without  calling  in  aid  the 
able  and  elaborate  opinion  of  Lord  West- 
bury  in  support  of  the  claim  to  compen- 
sation, I  think  we  are  warranted  in  hold- 
ing that  the  true  rationes  decidendi  in  this 
case  of  Bickett  (4)  were  that  the  pecuniary 
injury  complained  of  was  confined  to  the 
loss  of  pronts  in  trade,  that  there  was  no 
finding  of  any  diminution  in  the  value  of 
the  property  and  that  the  highway  in 
question  had  not  been  permanently  ex- 
tinguished or  taken  away  but*  only  tem- 
porarily obstructed ;  all  which  reasons  for 
the  decision  are  inapplicable  to  either 
Chamberlain's  Case  (3),  or  the  case  before 
us. 

The  Caledonian  BaUway  Company  v. 
OgUvy  (6)  is  equally  distinguishable 
from  the  present  case.  There  the  plaintiff 
complained  not  of  the  permanent  extinc- 
tion of  a  highway,  but  only  of  an  occa- 
sional and  temporary  obstruction  by  the 
shutting  of  the  gates  on  either  side  of  a 
railway  for  a  few  minutes  or  seconds  at  a 
time,  during  the  passinff  or  expected 
passing  of  a  railway  tram.  There  is, 
therefore,  no  decision  to  be  found  in  an^ 
Court  of  Appeal,  that  where  a  highway  is 
not  merely  obstructed  but  permanently 
destroyed  so  near  to  the  premises  alleged 
to  be  injuriously  affected,  as  to  render 
them  of  less  pecuniary  value  by  prevent- 
ing an  easy  and  convenient  access  to  them 
by  t^e  occupiers  and  the  public,  the 
owner  of  the  premises  is  not  entitled  to 
compensation.  Upon  these  grounds, 
therefore,  supported  by  the  many  autho- 
rities referred  to,  consistent  with  the 
decisions  of  the  House  of  Lords,  and  in 
accordance  with  the  strict  principles  of 
justice,  I  am  of  opinion  that  the  judg- 
ment of  the  Court  of  Common  Pleas 
should  be  affirmed. 

Judgment  affirmed, 

AttomeyB— A.  S.  Edmunda,  for  plaintiff;  W.  "W, 
Smith,  for  defendants. 
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r  COOKB  AND  OTHERS  V.    GILL 
1873.   J        AND  ANeiHER. 
Jan.  21.  j  THE  UNION  BANK  OP  LONDON, 

OamUheea. 

Prohihiiion— ^Inferior  Oowrt — Jurisdic- 
turn — Mcuyof's  Court  of  London — OoAise  of 
Action, 

The  Mayor* 8  Court  of  London  hemg  an 
inferior  Court,  the  whole  cause  of  auction 
must  arise  within  its  jurisdiction^  a/nd  there* 
fore,  where  a  material  fact  necessary  to  he 
proved  in  order  to  sustain  the  plaintiffs* 
case  occurs  out  of  tlie  jurisdiction  of  such 
Court,  the  garnishee  against  whom  process 
of  foreign  attachment  has  heeti  issued  to 
attach  m/meys  owing  by  him  to  the  defen- 
dant, is  entiUed  to  a  prohibition  against 
such  Court  proceeding  toUh  the  suit. 

This  was  a  rule  caUing  on  the  plaintiffs 
to  shew  cause  why  a  writ  of  prohibition 
should  not  issae  to  prohibit  the  Mayor's 
Court  of  London  from  proceeding  further 
against  the  garnishees  on  a  foreign  attach- 
ment out  of  that  Court,  on  the  ground 
that  the  cause  of  action  did  not  arise 
within  the  jurisdiction  of  such  Court; 
and  why  the  plaintiffs  should  not  pay  tiie 
costs  of  this  application. 

The  materieJ  facta  as  disclosed  by  the 
affidavits  used  upon  the  argumenf  of 
the  rule,  were  these — The  proceedings  in 
the  Mayor's  Court  of  London  were  on 
four  bills  of  exchange,  amounting  in  the 
aggregate  to  12,112^.,  which  Imd  been 
respectively  drawn  by  the  defendants  in 
Philadelphia,  in  the  United  States  of 
America  (where  they  resided  and  carried 
on  business),  upon  the  Union  Bank  of 
London,  addressed  to  such  bank  at  its 
place  of  business,  in  Princes  Street,  Man- 
sion House,  London.  The  plaintiffs,  who 
sued  as  indorsees  of  such  bills,  carried  on 
business  in  partnership  at  Lombard  Street, 
in  the  City,  and  the  bills  were  indorsed 
to  them  by  the  defendants  in  Philadelphia, 
as  follows,  viz.,  two  of  the  bills  were 
specially  indorsed  to  the  plaintiffs,  and 
two  to  Messrs.  J.  Cooke  &  Co.,  the  plain- 
tiffs' correspondents  in  America,  and  the 
four  bills  came  to  the  plaintiffs'  firm  in 
London,  about  the  end  of  October,  1872  ; 
and  were  duly  presented  at  the  Union 


Bank  of  London,  for  acceptance  and  pav- 
ment,  when  they  were  dishonoured,  the 
bank  reusing  either  to  accept  or  pay. 

The  plaintiffs  attached  by  process  of 
foreign  attachment  in  the  Auiyor's  Court 
the  moneys  of  the  defendants  in  the  Union 
Bank,  who  being  thus  proceeded  against 
as  garnishees,  applied  for  and  obtained 
the  present  rule ;  against  which 

Oatee  now  shewed  cause. — The  indorse- 
ment of  the  bills  was  not  completed  until 
the  bills  reached  the  plaintiffs  in  the  City 
of  London,  and  therefore  the  indorse- 
ment was  within  the  jurisdiction  of  the 
Mayor's  Court.  At  all  events  the  refusal 
bv  the  Union  Bank  to  pay  or  accept  took 
place  within  such  jurisdiction,  and  there- 
fore a  material  pajii  of  the  cause  of  action 
arose  within  ihe  jurisdiction,  and  that  is 
sufficient,  and  it  is  inmiaterial  that  the 
bills  were  drawn  in  America,  since  it  is 
not  necessary,  to  give  the  Mayor's  Court 
jurisdiction,  that  t£e  whole  cause  of  action 
should  arise  within  its  jurisdiction.  The 
recent  case  of  Jackson  v.  SpittaU  (1), 
shews  that  to  entitle  a  plaintiff  to  proceed 
in  any  of  the  Superior  Courts  under  the 
Common  Law  Procedure  Act,  1852,  sec- 
tion 18,  against  a  defendant  residing  out 
of  the  jurisdiction,  it  is  not  necessary 
that  tlie  whole  cause  of  action  should 
arise  within  the  jurisdiction ;  and  in  ihsJt 
case  the  Court  of  Common  Pleas  com- 
mented on  and  dissented  from  the  case  of 
Sichel  V.  Borch  (2),  in  which  the  Court  of 
Exchequer  had  decided  otiierwise. 

[Brett,  J. — Sichel  v.  Borch  (2)  was 
followed  by  the  Court  of  Queen's  Bench 
in  Allhusen  v.  Malgar^o  (3),  and  in  the 
late  case  of  Cherry  v.  Th(mp8on  (4)  that 
Court  has  adhered  to  its  former  decision 
and  declined  to  concur  with  the  opinion 
of  this  Court  in  Jackson  v.  SpittaU  (1).] 

It  is  true,  as  is  stated  in  1  Wms.  Saund. 

(1)  89  Law  J.  Rep.  (n.s.)  C.P.  321 ;  b.  c  Law 
Rep.  5  C.P.  642. 

(2)  2  Hurl.  &  C.  964;  s.c  33  Law  J.  R«p. 
(ir.8.)Exch.  179. 

(3)  37  Law  J.  Rep.  (n.s.)  aS.  169;  s.c.  Law 
Rep.  3  Q.B.  340. 

(4)  41  Law  J.  Rep.  (n.s.)  Q.B.  243 ;  a.  c.  Law 
Rep.  7  Q3.  673. 
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99,  note  3  (ed.  1871),  that  "  in  actions 
in  inferior  Conrts  it  is  necessaiy  that 
eyery  part  of  that  which  is  the  gist  and 
sahstance  of  the  action  should  appear  to 
be  within  their  jurisdiction;  therefore 
the  consideration  of  the  promise  must  be 
laid  in  the  declaration  within  the  juris- 
diction." But  by  section  12  of  the 
Mayor's  Court  of  Procedure  Act,  1857 
(20  &  21  Vict.  c.  clvii.),  where  the  debt 
does  not  exceed  50L,  no  plea  to  the  juris- 
diction is  allowed  if  the  cause  of  action 
"wholly  or  in  part"  arose  within  the 
City,  and  by  section  15  of  that  Act,  no 
defendant  is  to  object  to  the  jurisdiction 
of  the  Court  in  or  by  any  proceeding 
whatsoever,  except  by  plea.  The  form  of 
such  plea  requires  the  defendant  to  allege 
that  each  part  of  the  cause  of  action  ac- 
crued out  of  the  jurisdiction  of  the  Mayor's ' 
Court.  If  then  that  Court  has  jurisdic- 
tion against  the  defendant  in  a  case  where 
part  of  the  cause  of  action  accrued  with- 
in the  City,  it  must  equally  have  'juris- 
diction in  such  a  case  against  the  gar- 
nishee. 

[BoviLL,  C.J.— That  does  not  follow* 
The  Act  gives  the  Court  jurisdiction 
against  a  defendant  by  default.] 

[Bbett,  J. — In  Cox  V.  The  Lord  Mayor 
of  London  (5),  the  House  of  Lords  con- 
sidered that,  as  regards  the  garnishee, 
the  case  was  jnst  as  if  these  sections  of 
the  Mayor's  Court  of  London  Procedure 
Act  never  existed.] 

[KEATma,  J. — In  the  copy  of  the  re- 
port of  Cox  V.  The  Lord  Mwyor  of  London 
(5),  belonging  to  this  Court,  I  find  my 
late  brother  W illes  has  added  this  note — 
*'  the  cause  of  action  must  arise  and  the 
garnishee  reside  within  the  City,  in  order 
to  give  the  Lord  Mayor's  Court  jurisdic- 
tion."] 

Cause  of  action  does  not  mean  the 
whole  cause  of  action.  In  Huxham  v. 
Smith  (6),  the  order  for  the  goods  was 
given  abroad  but  being  acted  on  in  the 
City,  it  was  held  by  Lord  EUenborough 
to  be  sufficient  to  give  jurisdiction  to  me 
Mayor's  Court. 

(6)  86  Law  J.  Kep.  (k.8.)  Ezch.  225;  s.  c  Law 
Bep.  2  K  &  L  Ap.  239. 
(6)  2  Campb.  21. 


[BovBCL,  C.J. — NOf  in  that  case,  as  I 
read  it,  both  the  order  and  delivery  were 
in  the  City.] 

If  a  cause  of  action  arises  within  the 
City  it  is  sufficient,  although  part  of  the 
facts  necessary  to  maintain  it  occur  out 
of  the  City. 

Dougloi  Walker,  in  support  of  the  rule. 
— ^Not  any  part  of  the  cause  of  action  in 
the  present  case  arose  within  the  City  of 
London. 

[Bbett,  J. — ^Is  not  the  presentation  for 
acceptance,  and  refusal,  a  material  part 
of  the  cause  of  action  ?] 

The  contract  is  between  the  drawers  of 
the  bills  and  the  present  holders,  the  in- 
dorsees, and  that  is  only  that  the  drawers 
will  pay  if  the  acceptors  do  not.  How- 
ever, in  order  to  give  jurisdiction  to  the 
Mayor's  Court,  every  material  part  of  the 
cause  of  action  must  occur  within  the 
jurisdiction,  as  appears  from  what  was 
said  by  some  of  the  Judges  in  Banque  de 
Credit  Commercial  v.  Be  Oas  (7).  Here 
the  drawing  of  the  bills  was  material 
to  sustain  the  plaintiffis'  cause  of  action, 
and  that  took  place  in  America,  and 
therefore  the  Mayor's  Court  of  London 
had  no  jurisdiction. 

BoviLL,  C.J. — There  is  no  doubt  that 
the  practice  in  the  Lord  Mayor's  Court 
has  been  for  many  years  to  frame  the- 
proceedings  in  that  Court  without  al- 
le^ng  that  the  cause  of  action  arose 
within  its  jurisdiction,  and  no  statement 
of  the  material  facts  having  taken  place 
within  its  jurisdiction  has  been  made  in 
any  of  its  proceedings.  The  point  was 
raised  more  than  fifty  years  ago  in  Banks 
V.  Self  (8),  where  this  Court  of  Common 
Pleas  supported  a  plea  of  foreign  attach- 
ment to  an  action  brought  by  the  defen- 
dant in  a  suit  in  the  Mayor's  Court 
against  the  garnishee,  although  such 
plea  did  not  aver  that  the  defendant  was 
indebted  to  the  plaintifis  in  the  Mayor's 
Court  within  the  jurisdiction  of  that 
Court,  on  the  ground  "  that  the  uniform 
course  of  plea£ng  had  been  so  ever  since 


(7)  Law  Rep.  6  C.P.  142. 

(8)  6  TauBt.  234. 
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the  time  of  the  year  books,  Edward  the 
Fourth's  time,  and  it  was  too  much  to 
ask  them  to  overthh)w  so  uniform  a 
practice  without  citing  so  much  as  a 
single  applicable  case  in  favour  of  that 
request."  Therefore,  so  far  as  the  form 
of  pleading  is  concerned,  it  is  not  the 
practice  to  state  that  any  of  the  facts 
occurred  within  the  jurisdiction  of  the 
Mayor's  Court.  On  that  ground  an  argu- 
saent  has  been  raised  as  to  whether  it  is 
necessary,  in  point  of  fact,  that  the  cause 
of  action  should  have  arisen  within  the 
jurisdiction  of  that  Court,  and  the  matter 
has  been  very  much  considered  by  the 
Court  of  Queen's  Bench  in  De  Haber  v. 
The  Queen  of  Portugal  (9),  and  there  Lord 
Campbell  in  the  course  of  his  judgment 
said — '*  The  circumstance  that  the  cause 
of  action,  if  there  were  any,  arose  out 
of  the  jurisdiction  of  the  Lord  Mayor's 
Court,  need  not  be  relied  on.  Neverthe- 
less, after  the  strong  assertions  at  the 
Bar  that  this  is  material  where  the  defen- 
dant does  not  appear,  we  think  it  right 
to  say  that  having  examined  the  autho- 
rities, we  entertfon  no  doubt  that  the 
process  of  foreign  attachment  can  only 
be  duly  resorted  to  where  the  cause  of 
action  arose  within  the  jurisdiction  of  the 
Court  from  which  it  issues." 

I  was  counsel  in  that  case  and  I  believe 
that  it  has  been  considered  law  up  to  the 
present  time.  The  question  was  again 
raised  in  Westohy  v.  Da/y  (10),  where  Lord 
Campbell  in  delivering  judgment  ap- 
proved of  what  had  been  so  stated  by  the 
Court  in  De  Haher  v.  The  Queen  of  For- 
tugaZ  (9),  and  added,  "  the  objection  that 
the  cause  of  action  did  not  arise  within  the, 
jurisdiction  of  the  Court,  if  properly  taken, 
must  prevail."  In  the  present  case  the 
objection  has  been  properly  taken  by  the 
garnishees.  Now  if  the  cause  of  action 
must  have  arisen  within  the  jurisdiction 
of  the  Mayor's  Court,  it  follows  that  the 
Mayor's  Court  being  an  inferior  Court, 
,  must  come  within  the  general  rule  applic- 

(9)  17  Q.B.  Rep.  171 ;  s.  c.  20  Law  J.  Rep. 
(n.s.)  Q.B.  488. 

(10)  2  E,  &  B.  606 ;  b.  c.  22  Law  J.  Rep.  (k.s.) 
Q.B.  418. 


able  to  those  Courts,  except  so  £eir  as 
it  has  been  altered  by  general  usage  or 
Act  of  Parliament.  The  general  role 
as  to  inferior  Courts  is  stated  in  1 
Chitty  on  Pleading,  7th  ed.  p.  287,  to  make 
it  still  "necessary  in  addition  to  the 
statement  of  the  county  as  a  venue,  to 
aver  that  every  material  fact  took  place 
within  the  jurisdiction  of  the  Court,  as  in 
assumpsit,  as  well  that  the  promise  or 
contract  was  made  as  that  the  goods  were 
sold  or  the  money  had  and  received,  4c., 
within  the  jurisdiction  of  the  Court,  and 
if  the  allegation  be  omitted  the  declara- 
tion will  be  insufficient  even  after  ver- 
dict." Nuhierous  instances  of  this  are 
to  be  found  in  Gomyn's  Digest,  Title 
"  Courts,"  P.  9,  and  the  same  rule  in 
substance  is  contained  in  note  3  to  1 
Wins,  Sa/und,  99.  In  the  Mayor's  Court, 
by  long  usage,  independently  of  any  Act 
of  Parliameni^  a  general  form  of  pleading 
has  been  allowed  but  still  it  has  been 
necessary  to  prove  that  the  material  facts 
occurred  within  the  jurisdiction,  otherwise 
the  Court  had  no  jurisdiction.  Then 
has  this  been  affected  by  the  Mayor's 
Court  of  London  Procedure  Act,  1857  ? 
The  15th  section  enacts  that  *'  no  defend- 
ant shall  be  permitted  to  object  to  the 
jurisdiction  of  the  Court  in  or  by  any 
proceeding  whatsoever  except  by  plea." 
That  in  terms  is  confined  to  the  case  of  a 
defendant,  and  does  not  preclude  any 
other  person  from  so  objecting,  and  it  was 
settled  in  De  Haber  v.  The  Queen  of  Por- 
tugal (9)  that  a  stranger  may  apply  for  a 
writ  of  prohibition  suggesting  that  tbe 
Inferior  Court  is  exceeding  its  jurisdiction. 
The  12th  section  is  to  the  same  effect,  as 
it  only  contains  a  further  limitation  to  the 
rights  of  a  defendant.  I  am  at  a  loss, 
therefore,  to  see  how  that  Act  of  Par- 
liament can  be  said  to  extend  the  juris- 
diction of  the  Mayor's  Court.  Parties  to 
the  action  may  be  precluded  from  raising 
the  question  except  by  pleading,  but  that 
is  very  different  from  saying  that  such 
Court  shall  have  jorisdiction.  Here  ma- 
terial facts  necessary  to  constitute  the 
cause  of  action  occurred  elsewhere  than  in 
the  City.  Therefore  the  writ  of  prohibi- 
tion must  go,  and  thd  rule  will  be  made 
absolute  with  costs. 
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EiATiKQ,  J. — I  am  of  the  same  opinion. 
Mr.  Gates  contends  that  beoaose  the  12th 
seotion  of  the  Mayor's  Court  of  London 
Procedure  Act,  1857,  has  altered  the  law 
by  requiring  the  defendant  to  plead  to  the 
jurisdiction,  therefore  this  Court  is  to  be 
governed  by  the  same  rule  in  granting 
a  prohibition  as  is  applicable  to  a  defend- 
ant in  so  pleading.  That  I  apprehend  is 
not  so.  1  need  not  repeat  the  authorities 
which  have  been  cited  by  the  Chief  Jus- 
tice to  shew  that  whatever  may  have  been 
the  practice  of  pleading  in  the  Mayor's 
Court,  proof  must  have  been  given  that 
everythmg  necessary  for  a  cause  of  action 
had  occurred  withm  the  jurisdiction  of 
that  Court  as  in  the  case  of  any  other 
inferior  Court.  The  question  is  whether 
this  has  been  altered  by  the  Mayor's 
Court  of  London  Procedure  Act,  1857. 
The  12th  section  applies  only  to  cases 
nnder  502.,  and  I  see  no  reason  for  going 
beyond  its  terms  which  are  confined  to 
the  case  or  a  defendant.  The  process  of 
foreign  attachment  is  for  the  purpose  of 
forcing  the  defendant  to  appear,  but  this 
ia  an  application  by  the  garnishees,  and 
therefore  we  are  bound  to  decide  as  if  the 
Act  had  not  been  passed.  That  1  think 
is  the  result  of  Cox  v.  The  Mayor  of  Lon* 
don  (5),  and  it  certainly  was  the  opinion 
of  Willes,  J.,  as  expressed  by  him  in 
several  cases  in  this  Court,  that  the  pro- 
visions of  the  Act  do  not  extend  to  a 
garnishee  when  applying  for  a  prohibition. 
In  that  1  entirely  concur,  and  1  think, 
therefore,  this  rule  should  be  absolute. 

Bbett,  J. — In  this  case  the  claim  of 
the  plainiififs  is  for  a  much  larger  sum 
than  601,  It  would  be  necessary,  if  the 
plaintifis  were  put  to  the  proof  in  order 
to  maintain  their  action,  to  prove  that 
the  defendants  drew  and  indorsed  the 
bills,  and  that  they  were  presented  for 
acceptance  and  dishonoured.  The  bills 
-were  drawn  in  America.  It  has  been 
suggested  that  they  were  not  indorsed 
there.  I  incline,  however,  to  think  that 
they  were,  but  they  had  to  be  presented 
in  the  City  of  London  for  acceptance,  and 
therefore  some  of  the  facts  necessary  to 
be  proved  occurred  in  the  City  of  London. 
The  question  is  whether,  under  these  cir- 


cumstances, the  case  was  within  the 
jurisdiction  of  the  Mayor's  Court  of  Lon- 
don, so  that  the  moneys  in  the  hands  of  the 
garnishees  there  could  be  attached.  The 
opinion  of  the  late  Willes,  J.,  as  shewn  by 
the  note  he  has  written  on  the  head  note 
to  Cox  V.  The  Mwyor  of  London  (5),  was 
that  *'  the  cause  of  action "  must  arise 
within  the  City  to  give  the  Mayor's  Court 
jurisdiction.  The  question  is  what  is 
the  meaning  of  that  term  "  cause  of 
action."  That  the  Mayor's  Court  is  an 
inferior  Court  is  now  bevond  dispute.  It 
was  so  held  by  the  Cfourt  of  Queen's 
Bench  in  The  Queen  v.  The  Mayor  of  Lon* 
don  (11),  as  was  pointed  out  by  Willes,  J., 
in  Cox  V.  The  Mayor  of  London  (5).  That 
being  so,  then  independently  of  the  Mayor's 
Court  of  London  Procedure  Act,  1857, 
the  rule  is  that  the  cause  of  action  must 
arise  within  the  jurisdiction.  Now  what 
is  the  meaning  of  *'  cause  of  action " 
within  that  rule  ?  It  seems  to  me  that  it 
means  that  every  material  &ct  which  is 
necessary  for  the  plaintiffs  to  prove  in 
order  to  succeed  in  their  action,  that  is, 
every  fact  which  a  defendant  might  tra- 
verse, must  arise  within  the  jurisdiction 
of  the  Court.  If  so,  has  the  Mayor's 
Court  of  London  Procedure  Act,  1857, 
made  any  difference  ?  The  objection  that 
the  Court  has  no  jurisdiction  is  one  which 
may  be  taken  before  any  pleading  at  all, 
and  as  I  understand  Cox  v.  The  Mayor  of 
London  (5),  it  was  decided  that  although 
if  the  defendant  appear  he  can  only  plead 
to  the  jurisdiction  in  a  particular  way, 
yet  that  prohibition  may  be  applied  for  by 
the  garnishee  or  a  stranger  before  any 
pleading,  and  the  question  as  to  granting 
it  is  to  be  determined  on  common  law 
principles  and  independently  of  pleading, 
and  that  the  Courts  will  grant  the  pro- 
hibition if  the  cause  of  action  did  not  arise 
within  the  City  of  London.  I  should 
suppose  that  the  cause  of  action  within 
the  meaning  of  that  rule  meant  tho 
whole  cause  of  action,  that  is,  every  fact 
which  the  defendant  would  be  entitled 
to  traverse.  That  is  the  proposition 
which  was  endeavoured  to  be  stated  by 

(11)  13  Q.B.  Kep.  1 ;  s.  c.  16  Law  J.  Kep.  (n.s.) 
Q.B.  185. 
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Montagae  Smith,  J.,  and  myself  in  Banque 
de  Or^it  Oommerdal  v.  De  Qas  (7),  and 
when  WiUes.  J.,  nsed  the  phrase  **  canse 
of  action  "  in  his  note  to  Gox  v.  The  Mayor 
of  London  (5),  I  think  he  nsed  it  in  the 
sense  of  "  the  whole  canse  of  action."  The 
result,  therefore,  is  that  where  the  appli- 
cation for  the  prohibition  is  not  made  bj 
the  defendant  bnt  bj  the  garnishee  or  a 
stranger,  the  jurisdiction  of  the  Lord 
Mayor's  Court  does  not  exist  unless  the 
whole  cause  of  action  arose  within  the 
city. 

Rule  absolute. 


Attorneys — Janson,  Cobb  &  Pearson,  for  plain- 
tins  ;  Lyne  &  Holman,  for  defendants. 


1873 
Jan 


73.   1 
.30./ 


BUBSLEM  V.  ATTENBOROUGH. 


PatonbroJcer—Los^  of  Ticket— 99  8f  40 
Oeo,  3.  c.  99.  $8, 16, 16. 

A  person  who  had  pledged  goods,  having 
unhnoivingly  given  the  ticket  amongst  other 
matters  to  a  third  person,  obtained  under  the 
(now  repealed)  statute,  39  ^  40  Oeo,  3.  c.  99. 
ss,  15,  16,  the  form  of  affidavit,  ^c,  therein 
mentioned,  went  immediately  with  it  to 
a  magistrate  as  therein  provided,  and  shewed 
it  afterwards  to  the  pawnbroker: — Held, 
that  under  that  statute  the  pawnbroker  was 
not  justified  in  afterwards  delivering  the 
goods  to  the  ticket-holder,  as  the  ticket 
was  "  lost  or  mislaid,**  and  it  was  not 
necessaiy  to  deliver  the  affidavit  and  re- 
deen^  the  goods. 

This  was  an  action  of  trover  for  three 
rings.  The  defendant  pleaded  not  guilty, 
not  guilty  by  statute,  a  denial  of  the 
property,  and  leave  and  license. 

At  the  trial  the  folio  wing  fisicts  appeared. 
The  plaintiff  pledged  various  articles,  and 
amonest  them  the  three  rin^  with  the 
defendant,  a  pawnbroker;  and  afterwards 
handed  a  bundle  of  pawn  tickets  to  one 
Brathwaite,  who  was  indebted  to  him,  on 


the  understanding  that  he  was  to  pay  the 
interest  due  on  them.  Among  them  were 
the  tickets  for  the  three  rings,  which  the 
plaintiff  did  not  intend  to  pait  with,  and 
did  not  know  were  in  the  bundle.  Brath- 
waite  absconded.  The  plaintiff  went  to 
one  Oliver,  the  defendant's  manager,  told 
him  the  circumstances,  obtained  from 
him,  as  provided  by  39  &  40  Geo.  3. 
c.  99.  ss.  15,  16  (then  in  force),  copies  of 
the  tickets  and  forms  of  affidavits  of  his 
having  lost,  mislaid,  or  destroyed  them, 
went  inmiediately  to  a  magistrate  as  pro- 
vided, and  immediately  returned  and 
shewed  the  affidavits  to  Oliver.  The  de- 
fendant afterwards  parted  with  the  rings 
to  a  person  who  presented  the  tickets.  A 
verdict  was  found  for  the  plaintiff^  with 
leave  to  the  defendant  to  move  to  ent^ 
a  nonsuit  or  a  verdict  for  himself  on  the 
ground  that  on  the  true  construction  of 
89  &  40  Geo.  3.  c.  99.  ss.  15,  16,  the 
plaintiff  was  not  entitled  to  recover  on  the 
facts  proved,  and  a  rule  nisi  having  been 
granted  pursuant  to  such  leave, 

F,  WUliams  and  Beid  shewed  cause. — 
The  tickets  were  clearly  lost  or  mislaid, 
the  plaintiff  was  therefore  entitled  to 
obtain  the  forms  from  the  defendant,  and 
having  done  so,  and  having  gone  imme- 
diately to  the  magistrate,  and  shewn  the 
defendant  he  had  done  so  (even  if  that  be 
necessary)  the  defendant  had  no  right  to 
part  witn  the  property. 

Oiffard  and  Turner,  in  support  of  the 
rule. — First.  The  tickets  were  not  lost  or 
mislaid,  inasmuch  as  they  were  given  to 
Brathwaite  under  circumstances  which 
would  entitle  him  to  conclude  that  they 
were  lawfully  in  his  possession,  and  that 
he  was  entitled  to  deal  with  them. 
Secondly.  The  plaintiff,  after  going  to  the 
ma^strate,  should  have  immediately,  or 
witibin  a  reasonable  time,  delivered  the 
documents  to  the  defendant  and  redeemed 
the  property.  It  was  decided  in  Vaughan 
V.  Watt  (1)  that  the  statute  saying 
"  thereupon  "  the  person  is  to  ffo  to  the 
magistrate,  he  must  go  immediately  or 
within  a  reasonable  tune,  and  similarly 

(1)6  Mee.  ^  W.  492 ;  8.  c.  9  Law  J.  Bep.  (k.9.) 
Exch.272. 
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where  it  says  "  whereupon  "  he  shall  be 
suffered  to  redeem  on  leaving  the  docu- 
ments, he  must  similarly  leave  the  docu- 
ments and  redeem.  K^this  were  not  so 
the  pawnbroker  might  be  put  into  a 
great  difficulty,  and  not  know  to  whom 
he  was  to  deliver  the  property. 

BoviLL,  C.J. — The  provisions  in  39  &  40 
Greo.  3.  c.  99,  to  which  our  attention  has 
been  drawn,  are  for  the  protection  of 
pawnbrokers,  and  to  relieve  them  from 
responsibility  in  cases  where  more  than 
one  person  claims  the  goods.     The  ticket 
is  made  in  a  certain  sense  negotiable,  i.e, 
the  person  presenting  it  is,  by  section  15, 
entitled  to  have  the  goods,  and  the  pawn- 
broker is  indemnified  i^ainst  loss,  except 
in  certain  specific  cases.     One  case  is 
where    the    pawnbroker    has  "previous 
notice  from  the  real  owner  or  owners 
thereof  not  to  deliver  the  same  to  the 
person  or  persons  producing  such  note," 
and  what  took  place  here  amounted  to 
each  notice,  and  the  statute  goes  on  (after 
an  alternative  claim),  "  and  unless  the  real 
owner  or  owners  thereof  proceeds  or  pro- 
ceed in  manner  hereinafter  provided  and 
directed  for  the  redeeming  of  goods  and 
chattels    pledged  where  such  note  has 
been  lost,  mislaid,  destroyed,  or  fraudu- 
lently obtained  from  the  owners  or  owner 
thereof."     The  statute  does  not    say  if 
actually  redeemed,   but  in  the   manner 
provided  for  redeeming,  so  that  what  is 
contemplated  by  section  15  is  that  the 
owner  is  to  proceed  so  as-  to  be  able  to 
redeem,  not  that  he  is  actually  to  redeem. 
Are  then  the  requirements  of  section  16 
fulfilled?     [His  Lordship  read  the  sec- 
tion.]   It  has  been  argued  that  though 
notice    was    given,  the  ticket  was  not 
"  lost  or  mislaid,"  but  on  the  facts  it  ap- 
pears that  it    was  so  in    every    sense. 
Conseauently  there  being  notice,  and  the 
ticket  being  lost  and  mislaid,  he  was  en- 
titled to  apply  to  the  pawnbroker  for  a 
copy  of  the  ticket  and  form  of  affidavit ; 
that  he  did,  and  these  being  delivered  to 
him  he  went  to  the  magistrate  "there- 
upon," for  this  was  done  immediately,  and 
it  may  be  that  then  the  pawnbroker  was 
in  the  position  of  a  holder  of  property 
claimed  by  more  than  one  person.    Tb 


section  then  goes  onto  say,  "  whereupon" 
the  pawnbroker  shall  suffer  such  person, 
on  leaving  the  copy  and  affidavit,  to 
redeem  the  goods.  The  word  "where- 
upon "  is  to  be  construed  by  the  duty  or 
right  which  is  conferred  on  the  pwiiy, 
which  is  to  be  allowed  to  redeem,  "  on 
leaving"  them,  and  there  is  nothing  to 
shew  it  was  intended  to  abridge  the  time 
(by  the  next  section  a  year  is  given)  for 
redeeming.  Ample  notice  is  given  to  the 
pawnbroker  originally  when  the  ticket  is 
lost,  by  the  deckration  that  the  person  is 
owner,  and  then  he  is  only  to  give  the 
goods  to  the  person  making  the  decla- 
ration, and  is  protected  on  delivery  to  him 
on  leaving  the  copy,  ticket,  and  declara- 
tion. As  respects  the  future,  there  being 
now  an  express  provision  in  35  &  36  Vict. 
c.  93  to  meet  this  case,  the  point  will  not 
arise  again.  The  affidavit  being  imme- 
diately sworn,  and  the  owner  coming  back 
to  the  pawnbroker,  the  latter  was  not 
justified  in  delivering  to  Brathwaite. 

Keating,  J. — I  am  of  the  same  opinion. 
The  clause  is  certainly  ambiguous,  but 
some  things  in  it  are  not.  The  ticket 
must  be  "  lost  or  mislaid,"  and  I  agree 
that  here  it  was.  The  owner  then  having 
obtained  the  copy  ticket  and  form  of 
affidavit,  is  "  thereupon  "  to  go  to  a  magis- 
trate as  provided,  and  I  should  be  quite 
prepared  to  hold  that  this  should  be  done 
promptly,  even  apart  from  Vaughan  v. 
Watt  (1),  where  it  was  so  held.  The  Legis- 
lature has  now  got  rid  of  this  difficulty, 
but  even  under  this  statute  if  the  owner 
does  not  go  to  the  magistrate  or  pawn- 
broker, and  leaves  the  latter  in  ignorance, 
I  should  be  quite  prepared^to  hold  that  the 
statute  was  not  fulfilled,  for  it  was  not 
intended  to  put  the  pawnbroker  in  this 
difficulty,  but  here  everything  has  been 
done  to  bring  the  case  even  within  the 
last  Act,  for  the  owner  went  promptly 
to  the  magistrate  and  shewed  the  decla- 
ration to  the  pawnbroker,  who  though 
now  entitled  to  the  documents  under  the 
recent  Act,  was  not  so  under  the  repealed 
Act,  39  &  40  Geo.  3.  c.  99,  and  conse- 
quently the  pawnbroker  was  not  justified 
after  what  took  place  in  giving  the  goocU 
to  Brathwaite. 
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Grovb,  J. — I  am  of  the  same  opinion. 
As  to  the  first  point,  the  ticket  was  lost 
and  mislaid,  though  unknowingly  put 
into  a  person's  hand  instead  of  a  drawer. 
As  to  the  second  point,  I  do  not  see  what 
more  could  be  done.  The  owner,  sus- 
pecting Brathwaite,  goes  to  Oliver  and 
gets  the  documents,  then  goes  to  a  magis- 
trate, and  then  shews  them  to  the  de- 
fendant. The  question  as  to  the  power  of 
selling  does  not  arise,  but  it  is  said  that  the 
owner  must  leave  the  documents  and  re- 
deem. There  is  nothing,  however,  in  the 
statute  to  shew  that^  and  it  says  that  the 
pawnbroker  shall  sufer  him,  on  leaving 
them,  to  redeem ;  t.e.,  he  is  to  have  a  title 
to  redeem  on  leaving  them.  Suppose 
the  ticket  to  be  lost  in  a  week,  on  such  a 
construction  he  would  have  still  to  redeem 
directly.  What  would  be  the  result  if 
there  were  unnecessary  delay,  and  the 
owner  left  the  pawnbroker  without  nqtice, 
it  is  not  necessary  to  decide.  The  recent 
statute  will  prevent  any  such  point  arising 
in  ftiture. 

HoKTMAN,  J. — I  am  of  the  same  opinion, 
but  have  had  some  doubt  because  of  the 
hardship  which  it  seemed  might  arise,  if 
after  getting  the  copy  ticket  and  decla- 
ration the  owner  had  gone  away  and  not 
gone  before  the  magistrate. 

Hule  discharged. 


Attorneys— T.  S.  Ash  win,  for  plaintiff; 
A.  Ideate,  for  defendant. 


Kemp  moved  for  an  attachment  against 
George  E.  Ball,  an  attorney,  for  not  com- 
plying with  a  rule  of  Court  ordering  him 
to  pay  a  sum  of  money,  which  had  been 
received  by  him  as  an  attorney. — The 
rule  is  moved  for  on  only  the  ordinary 
affidavits  of  service  of  the  rule  and  de- 
mand  of  the  money,  and  in  Be  Bohin' 
son  (1),  where  a  similar  application  to 
the  present  was  made  to  the  Court  of 
Queen's  Bench,  that  Court  refused  the 
attachment,  stating  that  where  an  order 
for  the  payment  of  money  is  made  and 
disobeyed,  the  party  is  deemed  to  have 
elected  to  take  his  remedy  by  a  civil  pro- 
ceeding, and  must  proceed  by  way  of  exe- 
cution as  on  a  judgment,  according  to 
the  power  given  him  by  1  A  2  Vict.  c.  110. 
8.  18.  If  that  is  adopted  by  the  Court  in 
the  present  case  there  will  be  no  chance 
of  getting  the  money,  for  an  execution 
against  the  goods  will  probably  be  fruit- 
less, and  since  the  Debtors  Act,  1869  (32 
&  33  Vict.  c.  62),  there  is  now  no  remedy 
against  the  person,  as  arrest  is  abolished 
for  non-payment  of  a  sum  of  money. 

BoviLL,  C.J.— We  (2)  shall  abide  by 
the  decision  of  the  Court  of  Queen's 
Bench  in  Be  Bohinson  (1),  and,  there- 
fore, this  application  for  an  attachment 
is  refused.  We  do  not,  however,  say  that 
we  would  not  grant  an  attachment  if 
special  circumstances  for  inducing  us  to 
do  so  were  shewn. 

Application  refused  (3). 


1873. 
Jan.  25. 


>        In  re  ball,  an  atiunieyP 


Attorney  and  Solicitor  —  Attach^nent 
against — B^de  for  Payment  of  Money — 
1^2  Vict.  c.  110.  8.  18. 

The  Court  miU  refuse  to  grant  an  attach^ 
ment  against  an  attorney  for  disobeying  a 
rule  of  Court  ordering  him  to  pay  money, 
unless  fecial  circumstances  be  shewn,  as 
the  remedy  for  s^ich  disobedience  is  by  exe* 
cution  under  1^2  Vict.  c.  110.  s.  18. 


Attorney—T.  Angell,  for  the  applicant. 


(1)  10  B.  &  S.  75. 

(2)  BoTiU,  C.J.;  Keating,  J.;  Brett,  J.;  and 
GroTe,  J. 

(3)  See  In  re  Bush  (Law  Rep.  9  Eq.  147),  where 
the  Master  of  the  Rolls  allowed  an  attachment  to 
issue  against  a  solicitor  for  not  'paying  money  o> 
dered  to  he  paid  hy  him,  such  being  expressly  ex* 
cepted  out  of  the  Debtors  Act,  1869,  by  sec.  \ 
Bub-sec.  4  of  that  Act. — Beporter. 


Digitized  by 


Google 


Vol.42.] 


HILABT  raiRM,  1878. 


106 


1872. 

NOY. 

1873. 
Feb. 


72.  T 
.  10. 1 

73.  f 
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.HABTET  r.  WALTEE8. 


EasemerU — Eaves  dropping — Alteration 
of  Dominant  Tenement — Trespass. 

The  plaintiffs  who  had  a  right  to  project 
the  eaves  of  his  hotise  over  the  land  of  the 
defendant,  raised  the  eaves  about  thirteen  or 
fifteen  inches  withotU  changing  the  eivtent  of 
their  projection  over  the  defendants  land: — 
Held,  in  an  action  for  interfering  with  such 
right,  that  the  easement  was  not  destroyed 
by  such  raising  of  the  eaves,  in  the  absence 
of  evidence  that  any  additimml  burthen  had 
been  cast  upon  the  defendants  land. 

Semble,  that  the  fresh  projection  over  the 
land  of  the  defendant  which  was  made  when 
the  eaves  were  raised,  was  not  a  neia  treS' 
pass,  btU  only  a  mere  user  of  the  space 
taken  possession  of  by  the  trespass  occasioned 
hy  the  original  projection. 

Action  for  obstructing  certain  windows 
in  the  plaintiff's  premises,  and  also  for 
interfering  with  the  plaintiff's  right  to 
iiaye  his  eaves  project  oyer  the  defend- 
ant's land. 

The  only  part  necessary  to  refer  to  for 
the  purpose  of  this  report  is  that  relating 
to  the  latter  cause  of  action. 

As  to  this,  the  third  count  of  the  declara- 
tion stated  that  the  plaintiff  was  possessed 
of  a  messuage,  to  wit  a  brewery,  and  a 
messuage,  to  wit  a  stable,  and  was  entitled 
to  have  the  rain  water  that  did  and 
might,  from  time  to  time,  naturally  fall 
upon  certain  roofs,  part  of  the  said  brewery 
and  stable,  and  to  have  the  said  eaves 
project  over  the  said  land,  and  the  de- 
fendant wrongfully  removed  the  said 
eaves,  and  by  building  on  the  said  land 
close  to  and  higher  than  the  said  roofs 
prevented  the  said  roofs  from  having  such 
eaves  as  aforesaid  projecting  over  the  said 
laud,  and  prevented  such  rain  water  as 
aforesaid  from  dropping  from  the  said 
eaves  upon  the  said  land,  and'  penned 
back  the  same  upon  the  said  roofs,  whereby 
the  plaintiff's  said  brewery  was  rendered 
wet  and  unhealthy,  and  was  permanently 
injured  and  lessened  in  value. 

The  defendant  pleaded  not  guilty,  and 
Nbw  Sbbiss,  42.--C  J". 


inter  alia  she  trayersed  that  the  plain- 
tiff was  entitled  as  alleged  in  the  said 
third  count. 

The  cause  was  tried  before  Quain,  J., 
at  the  Nottingham  Spring  Assizes  for 
1872,  when  the  fiawjts  as  to  ttie  eaves  were 
as  follows — The  plaintiff  and  defendant 
were  the  occupiers  of  adjoining  houses  at 
Arnold,  in  the  county  of  Nottingham. 
The  wall  of  an  outhouse  of  the  pluntiff, 
which  separated  it  from  the  defendant's 
premises  and  was  about  seven  feet  high, 
had  a  spouting  into  which  the  water  from 
the  roof  of  the  outhouse  ran.  This  spout- 
ing, as  well  as  the  tiles  on  the  roof  of  the 
outhouse,  projected  over  the  defendant's 
property  and  nad  so  existed  for  more  than 
twenty  years  before  1867.  In  that  year 
the  plaintiff  made  certain  alterations,  by 
which,  for  the  purpose  of  converting  the 
outhouse  into  a  brewhouse,  he  raised  the 
boundary  wall  of  it  three  or  four  courses 
of  bricks,  that  is  to  say  about  thirteen  or 
fifteen  inches,  and  with  it  the  tiles  and 
spouting,  but  these  did  not  project  more 
than  they  had  done  before  the  alteration. 
The  defendant  afterwards,  for  the  pur- 
pose of  building  a  wall  on  that  part  of  her 
property  which  adjoined  the  plaintifTs, 
caused  the  plaintiff's  spouting  and  tiles 
to  be  removed  and  put  back  so  that  they 
no  longer  projected  and  the  water  no 
longer  fell  down  there  as  it  had  done 
previously  on  to  the  defendant's  land  and 
so  into  the  drain.  The  jury  found  that 
the  eaves  of  this  outhouse  had  projected 
over  the  defendant's  land  for  more  than 
twenty  years  before  1867,  and  conse- 
quently that  they  had  a  right  to  so  project, 
and  a  verdict  was  thereupon  entered  for 
the  plaintiff  for  40*.,  but  leave  was  re- 
served to  the  defendant  to  move  to  enter 
a  verdict  for  her  on  the  issues  relating  to 
the  eaves,  if  the  Court  should  be  of  opinion 
that  the  easement  as  to  these  was  gone 
by  the  alteration  which  the  plaintiff  had 
made. 

A  rule  nisi  to  that  effect  having 
been  obtained,  cause  was  shewn  against 
the  rule  in  last  Michaelmas  Term  by 

Field  for  the  plaintiff. — The  right  to  pro- 
ject the  eaves  on  to  the  defendant's  land 
was  proved  to  have  existed  for  more  than 
twenty  years  up  to  1867,  and  that  ease- 
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ment  was  not  deeirojed  hj  the  alteration 
which  the  plaintiff  then  made.  There 
was  no  evidence  that  the  alteration  had 
increased  the  bnrthen  of  the  servient 
tenement.  The  water  was  not  shewn  to 
drop  ftirther  or  with  greater  force  than  it 
had  previously  done.  The  difference  of 
the  height  was  trifling,  and  there  was  no 
evidence  on  which  a  verdict  could  be 
entered  for  the  defendant.  According  to 
the  civil  law,  referred  to  in  (7a  Ze  on  Ease- 
ments, 4th  ed.  p.  559,  "  where  a  man  had 
a  right  of  way  and  used  it  in  a  mode  not 
warranted  by  the  grant,  although  he  com- 
mitted a  trespass  on  his  neighbour,  the 
right  of  way  was  not  lost.  But  a  roof 
could  not  be  lowered  so  as  to  make  the 
servitus  stillicidii  more  burthensome.*' 
Passages  from  the  Civil  Law,  viz.,  L.  20. 
sects.  4  A  5,  are  given  in  support  of  this 
in  note  i.  The  case  of  Thomas  v. 
Thomas  (1)  is  expressly  in  point.  It  was 
there  held  that  where  a  party  has  a  right 
to  have  the  droppings  of  rain  fall  from  his 
wall  upon  the  premises  of  another  such 
right  is  not  destroyed  by  his  raising  the 
height  of  the  wall.  Indeed  that  case  is  a 
good  deal  stronger  than  the  present,  for 
there  the  eaves  after  the  alteration  was 
made  projected  some  inches  further  than 
they  hisul  done  before. 

[Grovb,  J., referred  toHaUy.Swifi  (2)]. 

That  case  clearly  shews  that  a  trifling 
alteration  in  the  mode  of  enjoying  the 
right  does  not  destroy  the  right.  To 
the  same  effect  is  the  decision  in  Hale  v. 
Oldroyd  (3). 

[Grove,  J. — The  alteration  there  did 
not  alter  the  burthen  of  the  servient  tene- 
ment. Does  a  proof  that  there  has  been 
an  alteration  shift  the  onus  of  proof  as 
to  whether  the  burthen  of  the  servient  is 
or  not  thereby  increased  ?] 

No.     The  alteration  proves  nothing. 

Cave  in  support  of  the  rule. — ^With  re- 
gard to  Thomas  v.  Thomas  (1)  this  point 
was,  as  is  stated  in  Oale  on  Easements, 
4th  ed.  p.  654,  "  very  slightly  urged  and 
consequently  but  Uttle  considered  by  the 

(1)  2  Cr.  M.  &  R.  34 ;  s.  c  4  Law  J.  Rep. 
(N.8,)  Exch.  179. 

(2)  4  Bing.  N.C.  381 ;  8.  c.  7  Law  J.  Bep.  (n.8.) 
Q'P  209 

(8)  14  Mee.  &  W.  789;  s.  c  16  Law  J.  Rep. 
(if3.)£zch.l4. 


Court,"  and  at  page  555  he  states  that  "it 
is  admitted  by  the  Court  of  King's  Bench 
in  OarrUt  v.  Sharp  (4),  that  the  mode  of 
enjoying  an  easement  might  be  so  changed 
as  to  defeat  the  right  altogether,  and  it 
would  seem  on  principle  that  this  conse- 
quence would  ensue,  at  all  events  to  the 
above  extent,  wherever  a  material  injury 
is  caused  to  the  owner  of  the  servient 
tenement  by  the  alteration,  and  the  ori- 
ginal and  usurped  enjoyments  are  so 
mixed  together  as  to  be  incapable  of  being 
separately  opposed."  In  this  case  the 
defendant  is  deprived  of  her  power  of 
building.  At  all  events  the  making  a 
projection  of  the  eaves  is  a  fresh  trespass, 
as  appears  from  the  opinion  expressed  by 
Maule,  J.,  in  the  case  of  Fay  v.  Prentice 
(5),  and  though  the  defendant  might  be 
content  to  allow  a  trespass  at  one  spot, 
that  is  no  reason  why  she  should  allow  it 
at  another  spot. 

[Field  objected  that  this  point  was  not 
open  to  the  defendant  on  this  rule,  and 
that  the  leave  to  enter  the  verdict  was 
only  reserved  for  the  purpose  of  consider- 
ing the  effect  of  the  case  of  Thomas  v.  • 
Thorns  (1).] 

By  committing  a  new  trespass  a  diffe- 
rent burthen  is  cast  on  the  servient  tene- 
ment. Where  what  has  been  done  by 
the  owner  of  the  dominant  tenement  has 
been  only  for  the  purpose  of  repairing  or 
rebuilding  the  property,  the  easement  is 
not  lost,  but  where,  as  here,  a  roof  is 
raised  intentionally,  the  character  and 
enjoyment  of  the  dominant  tenement  is 
altered,  and  more  is  being  thereby  got 
out  of  the  servient  tenement.  K  the 
alteration  does  not  do  so,  the  onus  pro^ 
handi  lies  on  the  party  making  the  altera- 
tion to  shew  that  he  is  only  keeping  the 
easement  he  had  at  first.  In  Ocie  on 
Easements,  at  p.  557  (4th  ed.),  it  is  said 
that — **as  all  easements  are  restrictions 
upon  the  natural  rights  of  property,  in 
every  case  of  conflict  between  the  interests 
of  the  owners  of  the  dominant  and  ser- 
vient tenements,  the  liberty  of  the  latter 
is  more  favourably  regarded  by  the  law 
than  the  attempts  of  the  former  to  limit  it.*' 

Field,  on  the  point  as  to  there  being  a 


(4)  3  Ad.  &  E.  325. 
(6)  1  Com.  B.  Rep.  8 
(if.s.)  C J».  298. 


I ;  8.  c  14  Law  J.  Rep. 
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trespass  hy  projecting  the  eaves,  cited 
Pickering  v.  Budd  (6). 

Our.  adv.  wit  (7). 

Gboyb,  J.  (on  February  24),  delivered 
the  jndgpotient  of  the  Court  (8). — This 
action  was  tried  before  my  Brother  Qnain, 
at  the  Nottingham   Spring  Assizes  for 
1872,  when  a  verdict  was  found  for  the 
pkintiff,  subject  to  a  point  reserved  upon 
the  third  count  of  the  declaration,  which 
was  for  an  interference  with  a  right  of 
eaves  dropping  from  a  roc^  of  the  plain- 
tiff upon  the  defendant's  premises.      A 
role  was  subsequentlv  obtained  by  Mr. 
Cave  on  the  part  of  the  defendant  to 
enter  the  verdict  for  him  upon  the  issues 
on  this  point,  on  the  ground  that  the 
plaintiff  by  raising  his  roof  had  lost  the 
right  to  project  his  eaves  and  gutter  over 
the   defendant's  land,   and  that    is  the 
only  point  which  is  open  to  the  defendant 
upon   the  present  rule.      The  question 
was  reserved  at  the  trial  in  order  to  en- 
able the  defendant  to  take  the  opinion  of 
the    Court   upon    the    point    raised    in 
Thomas  v.  Thomas  (1).     But  for  the  al- 
teration the  right  to  the  easement  was 
established  by  the  evidence  and  the  ver- 
dict of  the-  jury.     In  1867,  the  plaintiff 
made  some  alteration  in  his  building  by 
which  the  eaves  were  raised  higher  by 
three  or  four  courses  of  bricks,  but  the 
extent  of  projection  of  the  eaves  remained 
as  before  the  alteration.     Things  being 
in  this  state  the  defendant  shorUy  before 
the  time  of   the  action  removed  some 
sponting  and  put  back  the  eaves  to  make 
room  for  some  buildings  which  she  erected, 
and  thereby    damaged  the  plaintiff  by 
causing  the  water  which  flowed  off  to 
percolate  into  crevices  and  obliging  him 
to  construct  a  new  gutter  along  the  roof. 
It  was  contended  by  Mr.  Cave,  on  behalf 
of  the  defendant,  that  by  the  change  in 
tbe  position  of  the  eaves  in   1867,   the 
mode  of  enjoyment  was  changed  and  the 
easement  destroyed.     Mr.  Field,  on  the 
other  hand,  contended,  on  the  authority  of 

<6)  4Cainpb.  219. 

(7)  The  Court  delayed  giving  judgme;it  in  order 
tli3t  there  might  be  a  settlement  on  terms  proposed 
\yy  the  Court,  bat  the  parties  were  unable  to  agree 
to  any  terms. 

(8)  Bovill,  C.J.,  Grore,  J.,  and  Denman,  J. 


Thomas  v.  Thomas  (1),  that  there  being 
no  substantial  variance  in  the  enjoyment 
the  right  to  the  easement  was  not  affected. 
In  that  case,  which  was  very  similar  to 
the  present  and  not  distinguishable  in 
principle  from  it,  it  was  held  that  the 
raising  a  wall  about  three  feet  from  which 
water  dropped  on  the  servient  tenement 
and  also  slightly  increasing  the  projection 
by  substituting  thatch  for  pantiles,  did 
not  destroy  the  easement.  It  was,  how- 
ever, urged  by  Mr.  Cave  that  on  the  prin- 
ciple of  cujus  est  solum  ejus  est  usque  ad 
ccelmn^  there  was  a  trespass  in  this  case 
which  the  person  trespassed  on  had  a 
right  to  abate.  Mr.  Field,  contra,  con- 
tended that  the  point  did  not  arise  upon 
the  rule,  and  that  in  the  case  of  Pickering 
Vf  Budd  (6),  Lord  Ellenborough  held  that 
for  nailing  a  board  so  as  to  overhang  the 
plaintiff's  close  the  proper  remedy  was 
case  and  not  trespass.  And  assuming  the 
point  as  to  trespass  to  bo  open  to  the 
defendant  upon  this  rule  (which  was 
granted  only  on  the  point  reserved  at  the 
trial),  the  original  projection  would  seem 
to  be  the  real  trespass,  and  the  projection 
above  it  a  mere  user  of  the  space  taken 
possession  of  by  such  trespass. 

The  real  and  indeed  the  only  point  re- 
served, however,  was  whether  the  ease- 
ment was  destroyed  by  the  alteration.  It 
is  difl&cnlt  to  see  how  the  mere  raising  of 
the  eaves,  which  would,  if  anything,  cause 
the  water  falling  fix)m  them  to  become 
more  dispersed,  could  affect  injuriously 
the  defendant's  property.  No  real  differ- 
ence  was  pointed  out  to  us  in  the  effect 
of  the  slight  raising  of  the  height  of 
the  eaves ;  it  did  not  appear  that  any 
greater  burthen  was  thereby  cast  upon 
the  servient  tenement,  and  in  the  civil 
law  it  was  considered  that  the  raising  of 
the  eaves  diminished  instead  of  increased 
the  burthen  of  the  senyiius  in  the  passage 
cited  by  Mr.  Field.  It  appears  to  us  that 
to  hold  that  any,  even  the  slightest  varia- 
tion in  the  enjoyment  of  an  easement, 
would  destroy  the  easement,  would  vir- 
tually do  away  with  all  easements,  as  by 
the  effect  of  natural  causes  some  change 
must  take  place,  thus  water  percolating 
or  flowing  would  produce  some  wear  and 
tear  and  alter  the  height  or  width  of  the 
conduit,  so  would  weather  alterations  of 


Digitized  by 


Google 


108 


COURT  OF  COMMON  PLEAS; 


[N.  a 


heat  and  cold,  &c.  In  the  case  of  ancient 
lights  changes  in  the  transparency  of 
glass,  wear  and  tear  of  frames,  growth  of 
shrubs,  Ac,  would  produce  effects  which 
would  vary  the  character  of  the  enjoy- 
ment. In  the  user  of  a  foothpath,  the 
footsteps  would  never  be  in  the  same  line 
or  confined  accurately  to  the  same  width 
of  tread. 

We  are  of  opinion  that  the  question 
here,  as  in  Hall  y.  Sidft  (2)  and  other 
cases,  is  whether  there  has  been  a  sub- 
stantial yariance  in  the  mode  or  extent  of 
user  or  enjoyment  of  the  easement  so  as 
to  throw  a  greater  burthen  on  the  servient 
tenement.  In  the  language  of  Sir  Richard 
Kindersley,  which  was  adopted  by  the 
Master  of  the  Rolls  in  the  late  case  of 
Heath  v.  Bucknall  (9),  there  must  be  an 
additional  or  different  servitude,  and  the 
change  must  be  material  either  in  the 
nature  or  in  the  quantum  of  the  servitude 
imposed.  It  was  not  suggested  nor  was 
there  any  evidence  that  any  such  ad- 
ditional burthen  had  been  cast  upon  the 
defendant's  premises  by  the  alteration  in 
this  case,  and  therefore  we  are  of  opinion 
that  the  defendant  is  not  entitled  to  have 
the  verdict  entered  in  her  fSavour  upon 
the  issues  in  question,  and  that  the  pre- 
sent rule  must  be  discharged. 

Rule  discharged. 

Attorneys — Field,  Roecoe  &  Co.,  for  plaintiff; 
Purkis  &  Perry,  agents  for  W.  Williams,  jun., 
Nottingham,  for  defendant. 


Tlishman  ^d  others  v. 
1873.  j      the  northern  mari- 

Feb.  7,  8.  I        TIME   INSURANCE    COM- 

L       PANY  (limited). 

Marine  Insurance — Slip  and  Policy — 
Additional  Terms — Gcnicealment  of  Mate^ 
rial  FactSO  Sf  31  Vict  c.  23.  s.  8— 
Continuing  Policy, 

The  defendants^  on  March  11,  agreed  to 
insure  freight  by  the  plaintiff's  vessel  o7i  a 
certain  voyage,  and  a  slip  containing  the 
terms  of  the  insurance  was  then  draum  up 
by  ths  defendants^  who  on  that  day  accepted 

(9)  88  Law  J.  Rep.  (n.s.)  Chanc,  372 ;  s.  c. 
Law  Hep.  8  £q.  1. 


the  risk.  No  question  was  then  asked  as  to 
the  insurance  on  the  hull  of  the  vessel,  but 
on  March  17,  when  the  stamped  policy  was 
issured,  the  defendants  required  to  know  the 
insurancs  on  the  hull,  and  upon  learning  it 
issued  the  policy,  with  a  warranty  inserted 
therein  that  the  hull  was  not  insured  beyond 
that  amoim/:— Held,  that  the  addition  of 
such  warranty  did  not  prevent  the  policy 
from  being  drawn  up  in  respect  of  the  risk 
accepted  on  March  11,  and  therefore  it  was 
not  necessary  for  the  plaintiff s  to  have  com- 
municated to  the  deferukmts  the  loss  of  the 
vessel,  which  had  occurred  on  March  16, 
as  the  plaintiffs  knew,  before  the  stamped 
policy  was  issued, 

A  policy  of  insurance  was  made  on  a 
vessel  for  a  year,  by  an  insurance  asso- 
ciation, by  the  rules  of  which  the  insur- 
ance  was  to  be  from  year  to  year,  unless 
notice  to  the  contrary  be  given,  and  the 
managers,  unless  they  received  ten  days^ 
notice  to  the  contranj,  were  to  renew  the 
policy  on  its  aspiration : — Held,  thai  ac- 
cording  to  the  terms  of  such  rules,  and  30 
8f  31  Vict,  c,  23.  s,  8  {which  makes  nuU  a 
policy  exceeding  twelve  months),  the  policy 
was  not  a  continuing  one,  but  expired  at  the 
end  of  the  year. 

This  was  an  action  on  a  marine  policy 
of  insurance  dated  March  15,  1871,  l^ 
which,  in  consideration  of  the  premium  of 
65«.  per  cent.,  the  defendants  insured 
400Z.  on  freight  by  the  plaintiflTs  vessel, 
the  Mayflower,  on  a  voyage  from  Tyre  to 
Argasteria.  The  policy  contained  the 
following  warranty  :  "  Hull  warranted  not 
insured  for  more  than  2,700Z.  after 
March  20,  1871." 

The  pleas  relied  on  at  the  trial  (which 
took  place  before  Brett,  J.,  at  the  last 
Liverpool  summer  assizes)  were  a  plea  that 
at  the  time  of  making  the  said  policy  the 
plaintiffs  concealed  from  the  defendants  a 
fact  then  known  to  the  plaintiffs  and 
unknown  to  the  defendants,  and  material 
to  the  risk  of  the  said  policy,  namely,  that 
the  ship  and  goods  were  then  lost ;  and 
a  plea,  which,  with  leave  of  the  Judge, 
was  added  at  the  trial,  alleging  a  breach 
of  the  above  warranty. 

The  following  arc  the  facts  (1). — 

(1)  The  statement  of  the  facts  is  taken  from 
the  judgment  of  Keating,  J. 


Digitized  by 


Google 


Vol.42.] 


HILARY  TEBM,  1873. 


109 


Ifc  appeared  that  the  plaintifiPs,  ship- 
owners, being  desirous  of  insuring  the 
freight  in  question,  on  March  11, 1871,  sent 
to  the  defendants,  who  were  underwriters 
at  Newcastle-upon-Tyne,  to  inquire  the 
terms  of  insurance,  and  ultimately  an 
agreement  was  made  at  65«.  per  cent.,  and 
a  sHp  or  proposal  drawn  up  and  accepted 
hj  the  defendants  at  that  rate.  This  slip 
contained  all  the  necessary  terms  for  a 
complete  insurance  at  the  above  rate,  and 
was  drawn  up  without  any  question 
whatever  being  asked  as  to  the  amount 
of  insurance  upon  the  hull  of  the  vessel. 

On  March  16  the  ship  was  lost,  and  the 
plaintiflfe  knew  of  the  loss  on  the  17th. 
Tbey  sent  on  that  day  to  the  defendants 
for  a  stamped  policy  in  pursuance  of  the 
terms  of  the  slip  ;  and  then  for  the  first 
iimB  tlie  defendants  required  to  know  in 
what  amount  the  hull  of  the   ship  had 
been  insured.     The  plaintiffs  had  in  fact 
effected  insurances  upon  the  ship  amount- 
ingto  2,7002.,  and  a  further  policy  for  500Z. 
with  the  Teignmouth  Mutual  Shipping  In- 
surance Association,  of  which  they  were 
members,  by  which  the  insurance  was  to  be 
for  a  yearfrom March  20preceding,  with  re- 
newal firom  year  to  year  unless  determined 
at  the  end  of  a  year  by  notice  from  either 
party  (2).     Upon  the  requirement  of  the 
defendant's  clerk,   the    plaintiff's    clerk 
gave   the  amount  insured  on    ship    at 
2,700Z.,  when  the  defendants  inserted  that 
amonnt  as  a  warranty  in  what  they  stated 
to  be  a  copy  of  the  policy.  The  plaintiffs, 
however,  sent  it  back  in  consequence  of 
its  not  including  the  amount  insured  by 
the    policy  for  oOOZ.   on  ship ;  and  the 
words  *'  after  March  20 "   were  added, 
and  a  stamped  policy  with  that  warranty 
given  out. 

(2)  By  rule  1  of  the  rules  of  this  association  it 
was  stipulated  *'  that  the  members,"  &c.,  "  insure 
each  other's  ships  or  shares  of  ships  &om  noon  of 
March  2(^,  18  ,  or  from  the  date  of  entry  of  each 
vessel  respectively,  until  noon  of  March  20  then 
tiext,  and  from  that  time  until  noon  of  March  20 
in  the  next  succeeding  year,  and  so  from  year  to 
year  unless  notice  to  the  contrary  be  given  as 
hereinafter  mentioned,"  &c.  This  notice  is  pro- 
rided  for  by  rule  25,  which  states  "that  the 
managers,  unless  they  receive  ten  days'  notice  to 
the  contrary,  shall  renew  each  policy  on  its  ex- 
piration except  in  cases  where  it  may  bo  deemed 
expedient  not  to  renew  the  same,  when  the  mana- 
^rs  shall  cause  notice  to  be  given  to  the  owner." 


No  communication  was  made  by  the 
plaintiffs  to  the  defendants  of  the  loss  of 
the  ship  before  or  at  the  time  of  the  de- 
livery of  the  policy. 

Upon  this  policy  the  plaintiffs  sued,  and 
at  the  conclusion  of  the  plaintiff's  case, 
the  defendants  objected  that  the  warranty 
was  not  complied  with,  because  the  policy 
for  the  500?.  was  a  continuing  policjr 
beyond  March  20  unless  notice  to  termi- 
nate it  at  that  time  were  proved,  and 
there  was  no  evidence  of  such  notice. 
They  also  objected,  that,  inasmuch  as  the 
real  and  only  legal  contract  between  the 
parties  was  the  stamped  policy  of  March  17 
declared  on,  and  the  loss  having  occurred 
on  the  16th,  and  being  known  to  the 
plaintiffs  on  the  17th,  the  omission  to 
communicate  it  on  that  day  constituted 
the  concealment  of  a  material  &yctj  and 
avoided  the  policy. 

The  learned  judge  asked  the  jury  whe- 
ther the  warranty  was  complied  with, 
and  they  found  it  was ;  and,  in  answer  to 
other  questions,  they  found  that  the  risk 
was  accepted  by  the  defendants  on  the  11th 
of  March,  and  that  it  was  not  material  to 
make  known  the  loss  to  the  defendants 
upon  the  17th.  The  verdict  therefore 
passed  for  the  plaintiffs,  with  leave  to  the 
defendants  to  move  to  enter  a  verdict  for 
them,  if  the  judge  ought  to  have  directed 
the  jury  as  matter  of  law  that  the  war- 
ranty was  not  complied  with,  and  that 
the  omission  to  communicate  the  loss  on 
the  17th  was  a  concealment  of  a  material 
fact  which  avoided  the  policy.  A  rule 
nisi  was  obtained  upon  that  ground,  with 
the  alternative  of  a  new  trial  on  the 
ground  of  misdirection  on  the  part  of  the 
learned  Judge  in  not  so  directing  the 
jury,  and  also  that  the  verdict  was 
against  the  weight  of  the  evidence. 

Holker  and  0,  Bruce  shewed  cause. — 
The  warranty  as  to  the  hull  of  the  vessel 
not  being  insured  for  more  than  2,700Z. 
after  20th March,  1871, was  complied  with; 
for  the  policy  for  500Z.  with  the  Teign- 
mouth Mutual  Shipping  Insurance  Asso- 
ciation expired  on  that  day,  and  it  is  ad- 
mitted by  the  defendants,  that  if  that  be 
80,  the  hull  would  not  then  have  been 
insured  for  more  than  2,700Z.  There  was 
sufficient  evidence  of  notice  to  the  man- 


Digitized  by 


Google 


110 


COURT  OF  COMMON  PLEAS; 


[N.S. 


agers  of  ihe  association  not  to  renew  this 
5001.  policy;  but  independently  of  such 
notice,  the  policy  would  by  the  rules  of 
the  association  expire  on  the  20th  March, 
unless  renewed.  By  the  30  &  31  Vict, 
c.  23.  s.  8,  no  policy  is  to  be  made  for  any 
time  exceeding  twelvemonths,  or  it  will 
be  null  and  void.  Taking,  therefore,  this 
enactment  with  the  rules  of  theassociation, 
the  result  is,  that  the  policy  would  expire 
on  the  20th  of  March,  and  that  at  most 
there  would  be  a  contract  only  to  renew  it ; 
therefore,  if  the  defendants  rely  on  the 
existence  of  such  policy  after  the  20th  of 
March,  it  is  for  them  to  shew  that  it  has 
been  renewed.  The  main  point,  however, 
is  as  to  the  concealment  of  the  loss  of  the 
vessel  on  the  1 7th  of  March,  when  the  policy 
was  delivered.  The  risk,  as  found  by  the 
jury,  was  accepted  by  the  defendants  on 
the  11th  of  March,  and  they  were  bound  in 
honour  after  that  to  have  issued  the  po- 
licy, and  the  fiict  of  the  loss  of  the  vessel 
between  the  time  of  such  acceptance  of 
the  risk  and  issuing  of  the  policy  was 
immaterial.  The  case  is  governed  by 
that  of  Cory  v.  Patton  (3),  which  decides 
that  the  assured  need  not  disclose  to  the 
underwriter  anything  between  the  slip 
and  the  issuing  of  the  stamped  policy. 
The  adding  the  warranty  at  the  request 
of  the  defendants  was  no  such  ^material 
alteration  as  to  make  it  a  fresh  contract 
when  the  policy  was  given.  Notwith- 
standing that  the  30  &  31  Vict.  c.  23.  s.  7, 
enacts  that  no  contract  for  an  insurance 
''shall  be  valid,  unless  the  same  is  ex- 
pressed in  a  poHcy,"  the  slip  may  be 
looked  at  to  see  when  the  risk  attached — 
lonides  v.  The  Pacific  InsuroAice  Company 
(4). 

Herschell  and  Crompton,  in  support  of 
the  rule. — The  warranty  was  not  com- 
plied with,  because  there  was  an  insurance 
with  the  Teignmouth  Mutual  Shipping 
Insurance  Association  for  500Z.  existing 
after  the  20th  of  March,  1871.  The 
insurance  .with  that  association,  as  ap- 
pears by  its  rules,  continues  from  year 
to  year,  until  notice  to  the  contrary  be 
given. 

(3)  41  Law  J.  Rep.  (x.s.)  Q.B.  195  n. ;  s.  c.  Law 
Ri  p.  7  Q.B.  304. 

(4)  41  Law  J.  Rop.  (n.s.)  Q.B.  190;  s.  c.  Law 
Rep.  7  Q.B.  617. 


[Brett,  J. — ^Is  not  that  contrary  to  30 
&  31  Vict.  c.  83.  B.  8  ?] 

It  is  not  necessary  to  treat  the  policy 
as  a  policy  for  more  than  a  year.  It  is  a 
contract  to  insure  and  resembles  the  slip, 
and  to  that  extent  the  defendants  may 
pray  in  aid  the  decision'  in  Cory  v.  PaUon 
(3).  Then  if  it  continues  until  notice, 
there  was  no  evidence  that  any  notice 
was  given,  for  the  evidence  relied  on  by 
the  plaintiffs  was  not  admissible  for  that 
purpose.  Next  as  to  the  concealment. 
When  was  the  contract  of  insurance 
made  on  which  the  action  is  brought  ? 
Not  on  the  11th  of  March,  but  on  the  17th 
of  March.  It  may  be  that  on  the  11th 
of  March  a  risk  was  accepted,  but  it  was 
not  the  risk,  for  the  slip  was  no  under- 
taking by  the  defendants  to  insure  on  the 
terms  ultimately  agreed  to  when  the  policy 
was  issued.  The  parties  were  in  fiatct 
treating  about  an  insurance  from  the  11th 
to  the  17th  of  March,  and  it  was  not 
until  the  latter  day  that  the  contract  of 
insurance  was  actually  made.  That  dis- 
tinguishes this  case  from  that  of  Cory  v. 
Patton  (3).  It  is  not  disputed,  that 
when  the  insurance  has  been  agreed 
on,  the  disclosure  of  any  &ct  which  may 
happen  afterwards  cannot  be  material. 
Morrison  v.  The  Universal  Marine  Insu^ 
ranee  Company  (5),  only  shews  that  when 
the  stamped  policy  is  in  accordance  with 
the  slip  that  it  is  immaterial  what  happens 
between  the  policy  and  the  slip.  Cleasby, 
B.,  there  puts  the  decision  in  Uory  v.  Pat- 
ton (3),  on  the  ground  that  the  obligation 
was  fixed  at  the  time  of  the  slip. 

Keating,  J. — [After  stating  the  facts 
of  the  case  in  the  words  above  given,  his 
Lordship  proceeded  as  follows]  —  Mr. 
Herschell,  for  the  defendants,  argued, 
first,  that  the  policy  for  the  500Z.  was 
a  policy  to  continue  beyond  the  20th  of 
March  unless  notice  was  given,  and,  se- 
condly, that  there  was  no  proof  of  notice. 
But  it  seems  to  me  that,  according  to 
the  terms  of  the  Teignmouth  Mutual 
Shipping  Insurance  Association's  rules 
and  the  words  of  the  statute,  30  &  31 
Vict.  c.  23,  the  policy  was  not  a  con- 
tinuing   policy,    and    that  in  this  case 

(6)  42  Law  J.  Rop.  (k.s.)  Exch.  17;  ».  c.  Lftw 
Rep.  8  £xch.  40. 
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no  new  eflEective  policy  could  have  been 
made  on  the  20th  of  March,  the  ship 
baying  been  lost  before  that  day. 

This  renders  it  unnecessary  to  consider 
whether  the  evidence  to  prove  the  notice 
was  sufficient,  if  such  notice  had  been 
necessary. 

The  great  question,  however,  argued 
was  whether  there  was  a  concealment  of 
a  material  fact,  so  as  to  avoid  the  policy ; 
and  I  am  of  opinion  that  there  was  not. 

It  was  admitted  by  Mr.  Herschell,  in 
accordance  with  the  decision  of  the  Court 
of  Qaeen's  Bench  in  Cory  v.  Patton  (3), 
referring  to  lonides  v.  The  Pacific  Itimi' 
ranee  Uompany  (4)  in  the  Exchequer 
Chamber,  ^at,  notwithstanding  the  pro- 
visions of  30  A  31  Vict.  c.  23.  ss.  7  and  9, 
the  real  bargain  between  the  assured  and 
the  underwriters  takes  place  when  the 
sHp  containing  the  terms  of  the  intended 
policy  is  accepted;  and  that,  although 
such  slip  does  not  constitute  a  contract 
enforceable  at  law,  vet  it  may  be  looked 
at  for  the  purpose  of  discovering  at  what 
time  the  risk  was  reaDy  undertaken  by 
the  underwriters;  and  that  a  material 
fact  coming  to  the  knowledge  of  the  as- 
sured between  the  date  of  the  slip  and 
that  of  the  policy  need  not  be  commu- 
nicated. Admitting  this,  however,  Mr. 
Herschell  contended  with  considerable 
force  that,  in  this  case,  the  slip  on  the 
11th  of  March  could  not  shew  the  terms 
of  the  bargain,  as  a  negotiation  between 
the  parties  was  going  on  up  to  the  17th, 
when  the  policy  containing  the  added 
warranty  was  issued,  which  contained  the 
only  complete  contract  of  insurance  be- 
tween the  parties,  and  therefore  the  case 


was  distinguishable  from  lonides  v.  The 
Pacific  Insurance  Company  (4)  and  Cory  v. 
PaUon  (3). 

In  my  opinion,  however,  the  jury  hav- 
ing found  as  a  fact,  that  the  risk  was 
accepted  by  the  underwriters  on  the  11th 
of  March,  it  cannot  be  said  that  the 
addition  of  a  term  for  the  benefit  of  the 
underwriters,  and  not  affecting  the  risk, 
prevented  the  policy  from  being  one  drawn 
up  in  respect  of  the  risk  accepted  on  the 
llth ;  the  case  therefore  is  the  same* 
in  principle  with  those  referred  to,  and  the 
occurrence  of  the  loss  subsequently  to  the 
llth,  though  before  the  issue  of  the 
stamped  policy,  did  not  render  it  incum- 
bent on  the  plaintiffs  to  communicate  it, 
inasmuch  as  it  could  not  affect  the  risk 
already  accepted  or  the  premium  already 
agreed  to  and  paid. 

I  think,  therefore,  there  was  no  misdi- 
rection on  the  part  of  the  learned  Judge, 
that  the  evidence  justified  the  verdict 
of  the  jury,  and  their  answers  to  the  ques- 
tions put  to  them,  and  that  the  rule  must 
be  discharged. 

Grove,  J.,  concurred. 

Brett,  J. — I  only  wish  to  add,  that 
when  the  plea  alleging  the  breach  of  the 
warranty  was  allowed  by  me  to  be  added 
at  the  trial,  it  was  on  the  terms  that  the 
question  whether  it  had  been  complied 
with  should  be  left  to  the  jury  on  the 
evidence  aa  it  then  stood. 

Ikile  discharged. 

Attorney — Mercer  &  Mercer,  agents  for  Oliver  & 
Botterell,  Sunderland,  for  plaintiff ;  Williamson, 
Hill  &  Co.,  agents  for  R.  P.  &  H.  Philipson, 
Newcastle-upon-Tyne,  for  defendants. 


Note. — Seymour  v.  The  London  and  Provincial  Marine  Insurance  Company  (re- 
ported 41  Law  J.  Rep.  (n.s.)  C.P.  193),  came  on  for  argument  on  appeal  in  the  Court 
of  Exchequer  Chamber  on  the  8th  and  10th  of  February,  1873,  and  the  judgment  was 
affirmed  on  the  facts,  without  any  question  of  law  being  involved,  the  Court  thinking 
tliat  the  special  facts  of  the  particular  case  clearly  shew,  first,  that  the  artillery 
liaxness  was  destined  to  a  belligerent  state  for  belligerent  purposes,  and  so,  as  was 
admitted,  in  such  case  contraband ;  and  secondly,  a  concealment  of  a  material  fact. 
Tlie  decision  thus  depending  on  conclusions  of  fact  and  involving  no  dispute  as  to  the 
la'w,  no  further  notice  of  it  is  required. 


END  OF  HILARY  TERM,  1873. 
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1873.  1  SIMPSON  AND  WIPE  V.  THE  LONDON 
April  25.  J      GENERAL   OMNIBUS   COMPANY. 

Injury  to  Passenger  in  Omnibus — EvU 
deiice  for  Jury, 

In  an  action  against  an  omnibus  pro- 
prietor for  injury  to  a  passenger,  it  was 
proved,  on  behalf  of  the  latter,  that  he  was 
sitting  inside  the  omnibus  and  was  injured 
by  one  of  the  horses  kicking  the  front  panel 
constituting  the  back  of  his  seat,  and  that 
on  a  subseqxient  examination  marks  of  other 
hicks  were  seen : — Held,  that  there  was 
evidence  of  negligence  of  the  defendants  to 
go  to  the  jury. 

This  was  an  action  against  the  owners 
of  an  omnibus  for  injuries  sustained  by  a 
passenger.  No  question  was  raised  as  to 
the  form  of  the  pleadings  which  therefore 
need  not  be  set  out.  The  evidence  on 
behalf  of  the  plaintiffs  was  that  the  female 
plaintiff  was  inside  the  omnibus  and  was 
injured  by  one  of  the  horses  kicking 
the  front  panel  constituting  the  back  of 
the  seat  on  which  she  was  sitting ;  and 
that  on  examination  on  a  future  day 
the  marks  of  two  or  three  kicks  were 
seen.  The  learned  Judge  left  it  to  the 
jury  to  say  whether  there  had  been  neg- 
ligence  on  the  part  of  the  defendants  in 
using  a  kicking  horse,  or  not  providing 
against  such  an  accident.    The  jury  found 


for  the  plaintiffs,  and  a  rule  mst  having 
been  obtained  for  a  new  trial  on  the 
ground  that  there  was  no  evidence  to  go 
to  the  jury — 

Bompas  shewed  cause,  and  contended 
that  this  was  a  case  where  the  fSact  of  the 
accident  was  evidence  of  negligence,  call- 
ing for  explanation  on  the  part  of  the  de- 
fendants, in  the  absence  of  which  the 
jury  might  assume  that  the  defendants 
negligently  used  a  vicious  horse^  or  ab- 
stained from  taking  proper  means  to  pre- 
vent the  consequences  of  a  possible  acci- 
dent; citing  BedJtead  v.  The  Midland 
Railway  Company  (1),  Stokes  v.  The  Eas- 
tern Comities  Railway  Company  (2),  Byrne 
V.  Boadle  (3),  Christie  v.  Origgs  (i), Bridges 
V.  The  North  London  Railway  Company 
(5),  Scott  V.  The  London  Bock  Company 
(6),  Sharp  V.  Grey  (7),  Stokes  v.  Satten- 
stall  (8),  Skinner  v.  The  London,  Brighton 
and  Soiith  Coast  Railway  Company   (9) 

(1)  9  B.  &  S.  519 ;  s.  c.  38  Law  J.  Rep.  (n.s.) 
Q.B.  169. 

(2)  2Fos.  &Fin.  691. 

(3)  2  Hurl.  &  C.  722 ;  s.  c.  33  Law  J.  Rep. 
(n.s.)  Exch.  13. 

(4)  2  Campb.  79. 

(6)  40  Law  J.  Rep.  (n.s.)  Q.B.  188. 

(6)  3  Hurl.  &  C.  596 ;  8.  c.  34  Law  J.  Rep. 
(n.8.)  Exch.  220. 

(7)  9  Binp.  457 ;  s.  c.  2  Law  J.  Rep.  (n.s.)  C.V.  45. 

(8)  13  Peters  181. 

(9)  6  Exch.  Rep.  787. 
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and  Cockle  v.  The  London  and  South 
Eastern  Railway  Company  (10). 

[Geovb,  J.,  referred  to  Daniel  v.  The 
Metropolitan  ^ilway  Company  (11)  and 
Bums  V.  The  Cork  and  Bandon  Railway 
Company  (12).] 

Day,  in  support  of  the  rule,  contended 
that  the  accident  was  not  prima  fwde 
eyidence  of  negligence,  as  an  accident 
caased  by  a  horse  which  has  a  will  of  its 
own,  and  has  a  tendency  to  kick,  was  not 
analogous  to  one  caased  by  the  falling  of 
a  barrel,  or  such  like  matter,  and  that 
it  was  not  to  be  assumed  that  the  horse 
was  yicious,  or  that,  not  being  so,  the  de- 
fendants ought  to  take  precautions  not 
adopted  by  other  prudent  persons. 

BoviLL,  C.J. — It  is  quite  true  that  the 
defendants  did  not  absolutely  warrant 
the  plaintiff's  safety  or  the  sufficiency  of 
the  carnage  and  horses,  and  that  they 
were  only  bound  to  use  due  and  reason- 
able care  for  the  safety  of  passengers, 
and  it  is  true  that  the  mere  fact  or  an 
accident  is  not  generally  _prtwla/ac^e  evi- 
dence of  negligence ;  but  if  the  cause  of 
the  accident  be  shewn  this  may  or 
may  not  be  prima  facie  evidence 
according  to  its  nature.  In  the  case 
of  a  public  carriage,  the  owner  is 
bound  to  use  due  and  reasonable  care 
that  there  are  proper  horses  which  are 
not  dangerous  to  the  passengers,  and  as 
respects  his  liability  it  is  not  necessary  to 
shew  that  he  was  aware  that  they  were 
improper  or  dangerous.  In  the  present 
case,  without  apparent  cause,  a  horse 
kicked  and  injured  the  plaintiff,  a  pas- 
senger, and  this  being  so  it  seems  to  me 
that  the  case  is  one  which  reqxdred  ex- 
planation on  the  part  of  the  defendants. 
It  has  been  said  that  it  is  the  nature' 
of  a  horse  to  kick,  but  it  ought  not  to  kick, 
and  if  it  does  this  is  prima  fade  evidence 
of  its  being  a  kicker.  The  burthen  of 
shewing  that  it  is  not  is  on  the  defen- 
dants, and  the  reasonable  rule  is  that  the 
defendants  should  be  called  on  to  prove 
the  circumstances,  explain  the.  accident, 
and  shew  the  horse  was  a  proper  one,  so 


as  to  absolve  themselves  from  the  conse- 
quences of  the  prima  facie  evidence.  So 
that  if  here  there  were  the  mere  fact  of 
the  kicking,  I  think  there  would  be  prima 
facie  evidence  for  the  jury.  But  here 
there  is  the  further  evidence  as  to  other 
marks,  which  it  is  impossible  to  reject 
and  keep  from  the  jury,  and  therefore 
the  defendants  were  called  on  to  explain 
this.  And  farther,  when  it  is  said  that 
all  horses  kick  and  may  be  irritated  with- 
out any  fault,  the  answer  is,  if  so,  it  be- 
comes a  question  for  the  jury  whether  the 
defendants  ought  not  to  provide  means 
against  this;  and  as  to  what  has  been 
said  as  to  persons  driving  themselves  and 
families  without  such  precautions,  the 
answer  is,  that  they  generally  take  care 
that  the  horse  is  quiet ;  and  if  a  person 
put  a  horse  into  his  carriage  without  care, 
and  it  kicked,  he  would  think  it  was  a 
kicker,  and  not  use  it.  I  am,  therefore, 
of  opinion  that  this  rule  should  be  dis- 
charged. 

Grove,  J. — I  am  of  the  same  opinion, 
though  I  have  not  been  free  from  doubt. 
If  proving  a  horse  to  have  kicked  twice 
proves  him  a  kicker,  does  not  proving  he 
has  kicked  once  afford  evidence  of  it ;  is  it 
not  a  mere  question  of  degree,  and  is  it  not 
rather  to  be  assumed  he  is  ?  I  think  the 
balance  is  in  favour  of  that ;  and  further, 
there  was  here  proof  of  additional  kick- 
marks  to  necessitate  explanation. 

Denmak,  J. — The  only  question  is, 
whether  there  was  evidence  for  the  jury, 
and  I  think  there  was. 

Rule  discharged. 


Attorneys— S.  M.  Benson,  for  plaintiff;  Stevens, 
Wilkinson  &  Harries,  for  defend^mts. 


(10)  39  Law  J.  Rep.  (n.8.)  C.P.  226 ;  s.  c  Law 
Rep.  6  C.P.  457. 

(11)  40  Law  J.  Rep.  (n.s.)  C.P.  121. 

(12)  13  Ir.  CJi.Rep.  546. 
Nbw  Series,  42.-'CJ?. 
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MOBDUE  V,   THE  DEAN  AND 
CHAPTER  OF  DURHAM. 


1873. 
April  28. 

MiiieSy  EeservaHon  of — Cam^ensalion  for 
Damage  from  Workings, 

The  lessee  of  lands^  subject  to  clauses  re- 
serving  to  the  lessor  the  minerals  with  power 
to  work  them^  making  compensation^  hought 
the  reversion  subject  to  similar  clauses, 
which  reserved  the  minerals  with  working 
powers  of  an  extensive  character,  and  pro* 
videdfor  compensation  for  damage  or  spoil 
to  the  ground  thereby :  —  Held,  that  the 
true  construction  of  the  particular  deed  was 
thai  the  compensation  was  to  be  made,  not 
merely  as  to  future  workings,  ^c,  but  also 
for  subsequent  damage  accruing  from  the 
future  use  of  existing  workings,  Sfc,  and 
thai  9uch  compensation  was  to  be  assessed 
with  reference  to  the  marketable  value  of  the 
land,  taken  or  damaged,  for  all  purposes 
to  which  it  was  reasonably  applicable,  with' 
out  regard  to  the  powers  of  working,  ^.,  to 
which  it  was  subject,  and  that  there  was  no 
restriction  on  increasing  the  weight  in  the 
mdnes. 

This  was  a  Special  Case  stated  by  an 
arbitrator  for  the  opinion  of  the  Conrt. 

1.  By  indenture  of  lease,  dated  the 
21st  day  of  Joly,  in  the  year  of  onr  Lord 
1856,  the  Dean  and  Chapter  of  Durham 
demised  to  the  Rev.  William  Marriott, 
Smith  Marriott,  Thomas  Oreenwood,  John 
William  Anderson  Ghandless,  and  William 
Chater,  certain  lands  and  premises  at 
Wallsend,  to  hold  the  same,  except  as 
thereinafter  mentioned,  for  the  term  of 
twen^-one  years. 

2.  In  this  lease  are  the  followiog  reser- 
vations— "  Saye  and  except  and  always 
reserved  nnto  the  said  lessors  the  woods, 
underwoods  and  trees  then  being  upon 
the  said  hereditaments  and  premises,  and 
the  mines,  pits  and  quarries  then  being 
and  to  be,  and  all  seams  and  beds  of  coaJ, 
stone,  clay  and  other  minerals  whatsoever 
within  the  said  demised  premises ;  and 
also,  save  and  except  and  always  reserved 
as  aforesaid,  all  such  rights  of  way  and 
other  rights  and  easements,  and  so  much 
of  the  said  demised  lands  or  grounds  and 

f)remi8e8,  as  should  be  necessary  or  proper 
or  having  access  to,  and  getting  and 
carrying  away,  and  if  desired,  of  convert- 
ingi  manu£BM)toring,  or  otherwise  disposing 


of  the  said  woods,  minerals  and  premises 
thereinbefore    excepted,   and    any  other 
woods,  minerals  and  substances  whatso- 
ever, and  particularly  sufficient  land  or 
ground  for  agents'  and  workmen's  houses, 
pit  and  heap  room,  furnaces,  engine-houses 
and  other  like  conveniences.     And  also 
save  and  except  and  always  reserved  as 
aforesaid,  full  and  exclusive  power  for  the 
said  lessors,  their  grantees  and  assigns,  to 
make  and  exclusively  have  and  use  any 
road  or  way,  roads  or  ways,  through, 
within,  under,  over  or  across  the  said 
demised  premises  for  the  purpose  of  ge- 
neral traffic,  or  any  other  purpose  what- 
soever, and  in  order  to  form  any  road  or 
way,  to  make  any  cutting,  embankment, 
bridge,  tunnel  or  other  works,  and  to  lay 
down  iron  rails  or  other  nmterials,  and  for 
the  purpose  of  using  any  road  or  way,  to 
erect  and  have  any  engine-houses,  station- 
houses,  or  other  erections,  or  any  dep6ts  or 
yards  or  other  conveniences,  and  to  travel 
on  any  such  road  or  way  with  any  engine, 
and  in  any  manner  whatsoever,  whether  of 
present  use  or  future  invention  ;  and  also 
generally  save  and  except  and  always  re- 
served as  aforesaid,  full  power  for  the 
said  lessors,  their  grantees  and  assigns, 
to  do  any  act  for  the  purposes  of  the 
foregoing  exceptions,  or  any  of   them, 
upon,  over  or  with  respect  to  the  said 
demised  premises,  that  they  could  have 
done  had  no  lease  been  granted  of  the 
said  premises.     Provided  that  the  said 
lessors,  their  grantees  or  assigns,  did  pay 
annually  reasonable  compens^on  for  spoil 
of  ground  to  be  occasioned  by  the  exer- 
cise of  the  powers  thereby  reserved,  or 
any  of  them,  such  annual  compensation, 
if  the  parties  could  not  agree,  to  be  de- 
termined by  the  adjudication  of  two  in- 
different persons,  one  to  be  chosen  by 
each  party,  or  by  the  umpire  of  such  two 
indifferent  persons." 

8.  By  another  indenture,  dated  the  IGth 
day  of  July,  in  the  year  of  our  Lord  1859, 
these  heroditamente  and  premises  ^vere 
assigned  to  the  plaintiff  Joseph  Mordue 
for  the  residue  of  the  said  term. 

4.  And  by  another  indenture,  dated  the 
10th  day  of  September,  in  the  year  of  our 
Lord  1859,  the  reversion  of  the  said  here- 
ditaments and  premises  was  granted  to 
the  said  Joseph  Mordue,  his  heirs  and 
assigns. 
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5.  In  this  last- mentioned  indbntore  are 
contained   the  following  exceptions  and 
reserrations  from  the  grant  thereby  made, 
that  is  to  say — "Save  and  except  and 
always  reserved  out  of  these  presents  and 
the  grant  and  conErmation  hereby  made, 
or  intended  so  to  be,  to  the  said  Dean  and 
Chapter,  their  successors  and  assigns,  all 
mines,  pits,  quarries,  seams  and  beds  of 
coal,  stone,  clay,  lead  and  other  minerals 
and  substances  whatsover,  whether  opened 
or  unopened,  in,  within  or  under  the  said 
hereditaments  and  premises.     And  also 
fall  and  free  liberty  of  access,  ingress, 
egress  aud  regress  to  and  for  the  said 
Dean  and  Chapter  of  Durham,  their  suc- 
cessors, assigns  and  lessees,  and  all  and 
every  other  person  or  persons  by  their 
appointment  or  permission,  from  time  to 
time,  and  at  all  times  hereafter,  with  or 
without  horses,  carts,  machines  and  car- 
riages, to  enteor  into,  upon,  through  or 
over  all    or  any  of  the  said  lands  and 
hereditaments,  the  reversion  whereof  is 
thereby  granted  and  confirmed,    or  in- 
tended so  to  be,  and  using  and  occupying 
BO  much  of  the  said  lands  or  grounds  and 
premises  as  shall  be  necessary  or  proper 
for  having  -access,  and  winning  and  get- 
ting, and  carrying  away,  and  if  desired,  of 
converting,  manufacturing   or  otherwise 
disposing  of  the  said  mines,  minerals  and 
substances  hereinbefore  reserved,  and  also 
all  or  any  other  minerals  or  substances 
whatsoever,  of  or  belonging  to  the  said 
Dean    and    Chapter,    their    successors, 
grantees,   lessees   or  assigns,    or    of  or 
belonging  to  any  other  corporation,  or 
any  other   person  or   persons,   whether 
arising  or  produced  from  or  under  the 
lands,  the  reversion  whereof  is   hereby 
granted  and  confirmed,  or  intended  so  to 
be,  or  any  other  lands  or  grounds  what- 
soever;  and   particularly  frill   and  free 
liberty,  power  and  authority  to  have,  take 
and  occupy  sufficient  land  or  ground  for 
agents'  or  workmen's  houses,  pit  and  heap 
room,  furnaces, engines  and  engine-houses, 
and  other  like  conveniences.     And  also 
except  and  reserved  to  the.  said  Dean  and 
Chapter,  their  successors  and  assigns,  frill 
aud  exclusive  power  for  them,  and  such 
other  person  or  persons  as  they  shall  at  any 
time  hereafler  authorizeor  appoint,  to  make 
and  use  aircourses,  dnuns  and  watercourses 
through,  within,  under,  over  or  across  the 


said  lands  and  grounds  for  the  purposes 
thereinbefore  mentioned,  or  any  of  them. 
And  also  to  form  any  road  or  way,  roads 
or  ways,  to  make  or  use  any  cutting,  em- 
bankment,  bridge,  tunnel  or  other  work, 
and  from  time  to  time  to  repair,  recon- 
struct,  alter  and  vary  any  such,  or  to  make 
any  other  new,  additional  or  substituted 
aircourses,  drains,  watercourses,  roads, 
ways,  cuttings,  embankments,  brides, 
tunnels  or  other  works,  and  to  lav  down 
iron  rails  and  other  materials  for  the  pur» 
pose  of  using  any  road  or  way,  to  erect 
and  have  any  engine-houses,  station- 
houses  or  other  erections,  or  any  dep6ts, 
or  yards  or  other  conveniences,  and  to 
travel  and  carry  goods,  coals  and  other 
minerals  and  substances,  on  any  such 
roads  or  ways,  with  any  engine  and  in  any 
manner  whatsoever,  whether  of  present 
use  or  future  invention,  or  to  make  use  of 
such  roads  or  ways  in  any  other  manner 
whatsoever.  And  also  generally,  save  and 
except  and  always  reserved  as  aforesaid, 
full  power  for  the  said  Dean  and  Chapter 
and  %heir  successors,  and  such  other  per- 
son or  persons  only  as  they  may  hereiSfiber 
appoint,  to  make  and  exclusively  have  and 
use  any  road  or  way,  roads  or  wavs 
through,  within,  under,  over  or  across  the 
said  hereditaments  and  premises  thereby 
granted  and  confirmed,  or  intended  so  to 
be,  for  the  purpose  of  general  traffic  or 
any  other  purpose  whatsoever.  And  also, 
save  and  except  full  power  for  the  said 
Dean  and  Chapter,  and  their  successors 
and  assigns,  and  such  other  person  or 
persons  as  aforesaid,  to  do  any  and  every 
act  for  the  purpose  of  the  foregoing  excep- 
tions, or  any  of  them,  in,  upon,  over, 
under,  or  with  respect  to  the  said  lands 
and  grounds  that  they  could  have  done 
had  they  been  and  continued  the  sole  and 
absolute  owners  of  the  fee  simple  in  pos- 
session thereof,  and  such  wa^,  leave  and 
rights  so  reserved  to  the  said  Dean  and 
Chapter  and  their  successors,  and  such 
other  person  or  persons  as  aforesaid,  shall 
not  be  liable  to  be  defeated  or  destroyed 
by  effluxion  of  time  or  non-user  of  the 
same.  And  all  and  singular  the  rights, 
liberties,  matters  and  things  hereinb^ore 
agreed  to  be  excepted  and  reserved,  or  re- 
granted  to  the  said  Dean  and  Chapter  and 
^eir  successors,  or  such  other  person  or 
persons  as  aforesaid,  shall  be  taken  and 


Digitized  by 


Google 


116 


COURT  OF  COMMON  PLEAS: 


[N.  S. 


considered  as  commencing,  and  to  be  bad, 
nsed  and  exercised  as  and  ^m  tbe  day 
before  tbe  date  of  tbese  presents,  and  sball 
be  taken  and  adjudged  to  be  the  absolute 
and  entire  exclusion  of  the  said  Joseph 
Mordne,  bis  heirs  and  assigns,  and  all  per- 
sons claiming  by,  from,  through  or  under 
bim  or  them,  from  the  right  of  using  or 
exercising,  or  of  granting  or  permitting 
any  other  person  or  persons  whomsoever 
to  use  or  exercise  any  of  the  same,  or  the 
like  rights,  liberties,  easements,  privileges, 
matters  or  things  as  are  hereinbefore  ex- 
cepted or  reserved,  in,  upon,  over,  across, 
through,  under  or  in  respect  of  the  said 
lands  and  hereditaments,  the  ^reversion  of 
"which  is  thereby  conveyed ;  and  it  shall 
not  be  lawftil  for  the  said  Joseph  Mordue, 
his  heirs  or  assigns,  or  any  person  or 
persons  claiming  or  to  claim  by,  from, 
through  or  under  him  or  them,  to  make, 
do  or  commit,  or  suffer  to  be  done  or  com- 
mitted any  act,  matter  or  thing  whatso- 
ever, whereby  or  in  consequence  whereof 
the  said  Dean  and  Chapter,  their  succes- 
sors, assigns  or  lessees,  shall  or  may  be  in 
any  way  prevented  from,  or  interrupted, 
hindered,  obstructed  or  injured  in  the  free 
and  undisturbed  use,  exercise  and  enjoy- 
ment of  the  same,  or  any  of  them.  Pro- 
vided always  that  the  said  Dean  and 
Chapter,  their  successors  and  assigns,  and 
such  other  person  or  persons  as  aforesaid, 
shall  pay  to  the  said  Joseph  Mordue,  his 
heirs  and  assigns,  annually  reasonable 
compensation  for  damage  or  spoil  of 
ground  to  be  occasioned  by  the  exercise 
of  all  or  any  of  the  powers,  liberties  and 
piKvileges  expressed  and  reserved,  such 
annual  compensation,  as  often  as  any  cause 
for  the  same  shall  have  arisen,  if  the 
parties  cannot  agree,  to  be  determined  by 
the  adjudication  of  two  indifferent  per- 
sons, to  be  chosen  from  time  to  time,  one 
bv  each  party,  or  by  an  umpire  to  be 
chosen  by  such  two  indifferent  persons. 
Provided  always  that  nothing  herein  con- 
tained shall  be  construed  so  as  to  give  to 
the  said  Dean  and  Chapter  of  Durham  or 
their  successors,  as  against  any  succeed- 
ing Dean  and  Chapter,  or  as  against  the 
Crown  or  any  oi^er  person  or  persons 
than  the  said  Joseph  Mordue,  his  heirs 
and  assigns,  any  other  rights  or  powers 
of  opening  or  working  mines  than  they 
would  by  law  or  custom  have,  or  would 


have  been  entitled  to  in  case  these  presents 
had  not  been  executed." 

6.  Mr.  Joseph  Anderson,  as  lessee  under 
the  said  Dean  and  Chapter,  and  under 
the  provisions  and  authorities  granted  or 
demisied  to  him  under  and  by  virtue  of 
an  indenture  of  lease  dated  the  25th  day 
of  May,  in  the  year  of  our  Lord  1864,  or 
otherwise  by  the  license,  authority  and 
permission  of  the  said  Dean  and  Chapter, 
has  exercised  over  divers  parts  of  the 
said  lands  comprised  in  the  said  firstly 
recited  lease  and  the  said  deed  of  the  10th 
of  September,  1859,  the  rights,  easements 
and  authorities,  or  some  of  them,  re- 
served by  the  said  last-mentioned  deed. 

7.  The  extent  at  the  time  of  this  ques- 
tion arising  of  the  land  over  which  these 
powers  have  been  exercised  is  shewn  on 
the  map  hereto  annexed  and  coloured 
red. 

8.  The  parties  are  to  be  at  liberty  to 
refer  to  the  said  deed  of  the  10th  of  Sep- 
tember, 1859,  and  to  any  of  the  leases 
mentioned  in  it,  as  if  they  formed  part 
of  this  case.  And  it  is  to  be  taken  as 
proved  that  at  the  time  of  the  said  deed 
of  September,  1859,  there  were  buildings 
for  the  purpose  of  carrying  on  manufiic- 
tures  on  portions  of  the  land  comprised 
in  that  deed,  but  none  on  that  portion  in 
respect  of  which  the  present  dium  arises. 

9.  There  was  also  on  the  part  coloured 
C.C.  on  the  said  plan  an  old  pitshafl  and 
some  old  buildings,  which  had  been  aban- 
doned in  1856,  t£e  buildings  being  taken 
down.  This  plot  was  occupied  by  former 
lessees  of  the  Dean  and  Chapter,  owners 
of  what  was  Wallsend  Colliery,  under  the 
reservations  in  the  then  lease. 

10.  It  was  agreed  that  the  said  deed  of 
the  10th  of  September,  1859,  conveyed  this 
last-mentionea  plot  of  land  to  Mr.  Mordue. 

11.  Clay  is  found  on  portions  of  the 
land  comprised  in  the  soid  lost-mentioned 
deed  within  a  foot  of  the  surface. 

12.  The  leases  of  the  Dean  and  Chapter 
are  granted  for  twenty-one  years,  which 
leases  are  by  long  usage  renewable  every 
seven  years,  the  lessee  surrendering  the  ex- 
isting lease  and  receiving  a  new  Tease  for 
twenty-one  years,  on  payment  of  a  fine  cal- 
culated on  from  li  to  1^  years'  improved 
value  of  the  property ;  and  for  the  pur- 
pose of  calculating  sudi  renewal  fine  any 
improved  value  given  to  the  leased  i>ro- 
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pertj,  by  new  buildings  erected  on  the 
property  daring  the  currency  of  the  lease, 
are  not  taken  into  consideration  in  the 
first  renewal,  so  as  to  give  the  lessee ' 
making  such  erections  the  benefit  of  his 
improvements  for  that  period,  without 
additional  payment  by  way  of  fine. 

13.  Under  the  above  circumstances  it 
was  contended  before  me  on  behalf  of  Mr. 
Morduethat,  so  far  as  reeards  the  land 
used  and  occupied  under  the  reservations 
in  the  deeds,  the  compensation  to  which 
Mr.  Mordue  was  entitled  was  the  market- 
able  annual  value  of  the  lands  for  any 
puipose  for  which  the  lands  were  apph- 
cabb,  and  that  as  r^ards  other  parts  of 
Mr.  Mordue's  land  not  used  or  occupied, 
but  which  were  damaged  by  severance  or 
otherwise  by  the  use  and  occupation  of 
the  parts  used  and  occupied,  Mr.  Mordue 
was  entitled  to  the  amount  by  which 
their  marketable  annual  value  was  di- 
minished. 

18a.  It  was  contended  before  me  on 
behalf  of  the  Dean  and  Chapter,  that  Mr. 
Mordue  was  not  entitled  to  have  the 
compensation  assessed  on  the  above  prin- 
ciples, and  further,  that  he  was  not  enti- 
tled to  compensation  as  to  some  parts  of 
the  land  in  respect  of  which  he  claims 
compensation. 

14.  I  have  therefore,  at  the  request  of 
the  parties,  stated  the  foregoing  Case,  and 
submit  to  the  Court  the  following  ques- 
tions thereon — 

L  Whether  the  compensation  for  da- 
mage or  spoil  of  ground  is  to  be  inclu- 
sive or  exclusive  of  ground  occupied  by 
pits  which  were  open  and  existing  at  the 
time  of  the  execution  of  the  deed  of  con- 
vejance  of  the  10th  September,  1859. 

II.  If,  exclusive  of  ground  occupied  by 
such  pits,  whether  such  ground  is  to  be 
inclasive  or  exclusive  of  ground  used  or 
occupied  at  the  time  of  the  execution  of 
the  said  deed,  with  and  for  the  necessary 
purposes  of  such  pits. 

III.  Whether  tiie  compensation  for*  da- 
ma^  or  spoil  of  ground  is  to  be  inclusive 
or  exclusive  of  ground  which  at  the  time 
of  the  execution  of  the  deed  was  used  or  oc- 
cupied for  having  access  to,  or  getting  or 
carrying  away  or  converting,  manufitctur- 
4iiK  or  otherwise  disposing  of  the  excepted 
xnuierals  and  premises,  or  any  other  mine- 
rals or  substances,  or  for  agents'  or  work- 


men's houses,  or  for  pit  or  heap-room,  or 
for  famaces  or  engine  houses,  or  other 
like  conveniences. 

rV.  Whether  the  compensation  for  da- 
mage or  spoil  of  ground  is  to  be  inclusive 
ot  exclusive  of  ground  which  at  any  time 
after  the  execution  of  the  said  deed  might 
be  used  or  occupied  for  the  purposes  men- 
tioned in  the  preceding  questions,  or  any 
of  them. 

V.  Whether  the  compensation  for  da- 
mage or  spoil  of  ground  (to  whatever  it 
is  applicable)  is  to  be  estimated  with  re- 
ference to  the  value  of  the  ground  if 
usable  only  for  the  purposes  for  which  it 
was  used  at  the  time  of  the  execution  of 
the  said  deed,  or  with  reference  to  its 
value  if  usable  for  building  or  any  other 
purposes  to  which  it  is  applicable,  or  with 
reference  to  its  value  as  subject  to  any 
restrictions  necessarily  imposed  upon  its 
use  by  the  provisions  of  the  said  deed,  or 
on  what  other  principle. 

VI.  Whether  Mr.  Mordue  is  restricted 
by  the  provisions  of  the  said  deed  from 
using  the  land  for  any  purpose  which 
would  substantially  add  to  the  surface 
weight  to  be  supported  frbm  below.' 

VII.  Whether  Mr.  Mordue  is  restricted 
by  the  provisions  of  the  said  deed  from 
using  the  land  for  any  purpose  for  which 
it  could  not  be  used  without  interfering 
with  the  minerals  or  other  substances  ex- 
cepted and  reserved  by  the  said  deed,  or 
with  the  powers  thereby  excepted  and 
reserved  for  working  or  getting  the  said 
minerals  or  substances. 

Vin.  Whether  the  restrictions  referred 
to  in  the  two  last  preceding  questions,  or 
either  of  them,  or  any  other  restriction 
necessarily  imposed  upon  the  use  of  the 
land  by  the  provisions  of  the  said  deed, 
ought  to  be  taken  into  consideration  in 
estimating  the  compensation  for  damage 
or  spoil  of  ground,  and  how  and  upon 
what  principle. 

Herschd  {0.  W.  HUl  with  him)  argued 
for  the  plaintiff,  and  cited  Wakefield  v. 
Duke  of  Buccleuch  (1). 

Kemplay  (Haselfoot  with  him)  argued 
for  the  defendants,  and  cited  Bell  v.  Wilson 
(2),  Hext  V.  Gell  (3),  Bowhotham  v.  WiU 

(1)  39  Law  J.  Rep.  (k.s.)  Chanc.  441. 

(2)  34  Law  J.  Hep.  (k.s.)  Chanc.  572 ;  a.  c.  on 
appeal,  35  Law  J.  Hep.  (n.s.)  Chanc  337. 

(3)  41  Law  J.  Rep.  (m,)  Chanc.  293,  761. 
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80fi  (4),  The  NoHh  Eastern  Railway  Com- 
pony  V.  Elliott  (5),  Fletcher  v.  Tlie  Great 
Western  BaUicay  Company  (6),  The  Cale^ 
doman  BaUway  Company  v.  Sprot  (7), 
Shafto  V.  Johnson  (8),  Smith  v.  Darby  (9), 
Eadon  v.  Jeffcock  (10),  and  iSmi//i  v. 
Thackeray  (11). 

BoviLL,  C.jr — No  doubt  it  is  difficult 
to  construe  these  several  provisions,  but 
the  general  object  of  the  deed  is,  that  the 
Bur^ce  should  pass  to  the  plaintiff  and 
the  minerals  remain  vested  in  the  defen- 
dants. The  deed  conveys  the  soil  and 
buildings  to  the  plaintiff  in  the  condition 
they  then  were,  and  under  it  the  plaintiff 
acquires  all  the  rights  of  a  freeholder, 
subject  to  the  rights  expressly  reserved 
or  re-granted ;  these  are  the  right  to  the 
minerals,  with  full  powers  to  work  and 
carry  them  away,  and  to  erect  buildings 
and  make  roads,  &c.,  necessary  for  the 
above  purposes.  Theise  powers  are  given 
not  only  as  to  future  mines,  but  they  are 
also  given  as  to  those  then  opened, 
and  the  plaintiff  is  expressly  excluded 
from  using  the  powers  veste<^  in  the 
defendants,  and  also  a  clause  in  general 
terms  prevents  him  from  interfering 
with  the  use  of  the  rights  of  the  de- 
fendants, by  which,  giving  the  widest 
interpretation,  there  is  hardly  any  act 
which  would  not  be  an  interference ;  but 
a  reasonable  interpretation  must  be  given 
to  it,  and  it  means  interfering  in  point  of 
&ct,  when  the  defendants  desire  to  use 
them,  and  is  not  to  prevent  the  use  of 
the  land  as  freeholder.  An  annual  com- 
pensation is  however  to  be  made  for  "  da- 
mage or  spoil  of  ground  to  be  occasioned 
by  the  exercise  of  the  powers,  &c.,  ex- 
pressed and  reserved,"  and  under  this  deed 
it  seems  to  me  that  the  plaintiff,  the  pur- 
chaser of  the  reversion,  may  use  the  land 
as  he  thinks  fit  and  buUd  on  it,  and  that 

(4)  8  H. of  L.  C&8.  348;  8.  c.  80  Law  J.  Bep. 
(K.8.)  03.  49. 

(5)  iJo.  &  H.  145 ;  B.  c  29  Law  J.  Rep.  (n.8.) 
Chanc  808. 

(6)  28  Law  J.  Rep.  (n.8.)  Exch.  J47 ;  s.  c  (Ex. 
Ch.)  29  Law  J.  Rep.  (k.s.)  Exch.  253. 

(7)  2  Macq.  8.  App.  449. 

(8)  8  B.  &  S.  262  note. 

(9)  Law  Rep.  Q.B.  716. 

(10)  42  Law  J.  Rep.  (if.8.)  Exch.  36 ;  q.  c.  Law 
Rep.  7  Exch.  379. 

(11)  35  Law  J.  Rep.  (n.b.)  CJB.  276. 


the  powers  of  the  defendants  do  not  re- 
strict him ;  but  if  they  be  exercised  he  is 
to  have  compensation.  It  is  agreed  that 
no  compensation  is  due  for  the  mere  exis- 
tence of  the  old  pit,  which  is  not  used, 
but  if  it  were  used  and  buildings  erected, 
the  clause  would  then  apply.  An  argu- 
ment has  been  raised  as  to  the  liability 
for  buildings  already  erected  at  the  shaft, 
but  there  are  none.  The  plaintiff  takes  a 
conveyance  of  the  property  as  it  then 
was,  and  therefore  has  no  claim  as  to  the 
old  pit,  but  is  entitled  to  compensation 
for  its  use,  and  as  respects  the  measure  of 
compensation,  he  is  entitled  to  the  mar- 
ketable annual  value  of  the  land,  for  the 
purposes  for  which  it  is  reasonably  appli- 
cable, and  he  is  entitled  to  compensation 
not  only  for  the  land  actually  taken,  but 
also  for  damage  to  the  parts  not  taken, 
even  if  only  damaged  by.severance.  Now 
applying  this  to  the  precise  questions,  the 
answers  are  these — As  to  the  first  and  se- 
cond, the  plaintiff  is  not  entitled  to  com- 
pensation  as  to  the  old  pit  shaft  for  da- 
mage  existing  at  the  date  of  the  deed; 
but  for  the  future  use  of  the  shaft,  Ao^ 
he  is  entitled ;  he  is  also  similarly  entitled 
to  compensation  as  respects  land  which 
may  have  been  undermined  at  the  date  of 
the  deed,  and  1  am  also  of  opinion,  that 
he  is  entitled  to  compensation  for  land 
used  hereafter  for  the  necessary  purposes 
of  the  pit,  though  not  so  used  at  the  date 
of  the  deed.  As  to  the  third,  I  am  of 
opinion  that  he  is  entitled  to  compensation 
as  to  land  used  or  occupied  for  access,  Ac., 
at  the  date  of  the  deed,  provided  it  be 
used  and  damage  accrue  since  the  deed, 
but  if  executed  at  the  date  of  the  deed  and 
no  future  damage  accrues,  he  is  entitled 
to  none.  As  respects  the  fourth,  it  is  con- 
ceded it  must  be  answered  affirmatively. 
As  to  the  fifth,  1  think  compensation 
should  be  made  with  reference  to  the 
value  of  the  land  for  any  purpose  to 
which  it  may  be  reasonably  applied  with- 
out reference  to  the  restrictions  imposed 
by  the  deed,  for  the  powers  of  the  deed 
do  not  restrict  the  enjoyment,  and  com- 
pensation is  to  be  made  without  reference 
thereto.  As  to  the  sixth,  there  is  no  re- 
stiiction  on  the  land,  though  the  surfiu^e 
weight  be  substantially  adaed  to,  a  posi- 
tion which  is  supported  by  Wak^ld  v. 
Bucdeuch  (1).    As  to  the  seventh,  I  am 
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of  opinion  that  the  plaintiff  equally  is  not 
restricted  as  stated,  ezoept  that  he  cannot 
toach  the  minerals  themselves,  and  there- 
fore no  compensation  is  dae  for  them ;  but 
ho  is  entitled  to  eveirthing  short  of  this. 
And  as  to  the  eighth,  the  provisions  for 
the  defendants*  benefit  are  not  to  be  con- 
sidered to  diminish  the  plaintiff's  rights, 
except  as  to  the  non-touching  of  the 
minerals. 

Grote,  J. — I  am  of  the  same  opinion, 
and  should  answer  the  questions  in  the 
same  way  as  my  Lord.  But  as  to  one 
point  discussed  by  him  I  give  no  opinion  ; 
that  is,  as  to  whether  when  there  are  any 
existing  mining  operations  effected  at  the 
time  of  the  d^d,  there  is  to  be  compen- 
sation for  damage  accruing  from  them 
after,  a  point  which  is  not  raised.  If  the 
defendants  continued  working  them  there 
would  be  compensation,  but  if  they  were 
abandoned,  I  doubt  whether  there  would 
be  compensation  for  subsequent  damage. 
As  to  the  other  questions,  it  is  difficult  to 
answer  them  as  matter  of  law,  they  are 
more  questions  of  fact  for  the  arbitrator, 
who  should  not  assess  the  damages  as  if 
for  a  mansion  and  park,  but  should  not 
consider  the  actual  prospect  of  what 
might  be  done  and  should  not  deteriorate 
the  value  thereby,  for  putting  out  of  the 
question  amenities,  the  result  would  be 
exactly  the  same.  For  anything  existing 
at  the  time  of  the  deed  and  not  continued 
there  is  no  compensation,  but  if  re-opened 
there  is  compensation. 

Denman,  J. — It  is  sufficient  to  say  that 
I  agree  with  my  Lord  as  to  the  answers 
to  be  given  to  Uiese  questions. 

Judgment  accordingly. 


Attorneys— J.  G.  Watson,  a^ent  for  R.  Peele, 
BuifaAm,  for  plaintiff;  Wilhamson,  Hill  &  Co., 
agents  for  Kidd  &  Kewney,  North  Shields,  for 
defendants. 


1873.  1 

^     g    V  BAYLI8  «.   LINTOTT. 

Costs — Action  founded  on  Oontract  or 
Tor^— 30  ^  31  Vict.  c.  142.  «.  6. 

A  declaration  alleged  that  tlis  defendant 
at  the  time  of  the  promise  and  negligence 
therein  alleged,  was  the  ovtmer  of  a  ha^hney 
cah  at  the  time  of  the  promise  conducted 
hy  his  servant;  that  the  plaintiff  at  his 
request  hired  it  of  him,  and  the  defendant 
promised  to  convey  the  plaintiff^ s  luggage 
safely,  hut  not  regarding  his  duty  or  pro- 
mise  negligently  lost  the  same : — Held,  that 
the  action  was  founded  on  contract,  and 
that  as  a  sum  not  exceeding  201,  was  re- 
covered,  the  plaintiff  was  deprived  of  costs 
under  30  ^  31  Vict,  c,  142.  *.  5. 

The  declaration  in  this  action  alleged 
that  at  the  time  of  the  making  of  the  pro« 
mise  and  committing  of  the  n^ligence 
thereinafter  mentioned,  the  defendant  was 
the  proprietor  of  a  hackney  carriage, 
which  at  the  time  of  the  making  of  uie 
promise  thereinafter  mentioned  was  under 
the  control  of  the  defendant's  servant,  and 
plying  for  hire  within  the  metropolitan 
police  district,  and  thereupon  and  after 
the  Act  of  the  7th  year  of  her  Majesty 
for  regulating  hackney  and  stage  car- 
riages, the  plaintifT,  at  the  defendant's 
request,  hired  the  defendant's  hackney 
carriage  to  carry  the  plaintiff*  and  her 
luggage  within  the  said  district,  and  in 
consideration  thereof  and  certain  reward 
to  be  paid  to  the  defendant  as  and  being 
such  proprietor  promised  to  convey  the 
plaintiff  and  her  luggage  safely,  but  not 
regarding  his  duhr  as  such  proprietor  or 
his  said  promise  aid  not  convey  the  same 
safely,  but  being  such  proprietor  so  care- 
lessly and  negligently  conducted  himself 
by  his  servant,  that,  through  the  mere 
careless,  negligent  and  improper  conduct 
of  the  defendant  by  his  servant,  the  said 
luggage  was  lost. 

The  sum  of  15^  was  paid  into  Court, 
and  an  additional  61,  was  recovered  by 
verdict.  The  Master  refused  to  tax  the 
plaintiff's  costs,  on  the  ground  that  the 
action  was  founded  on  contract. 

Kydd  now  moved  for  a  rule  calling  on 
the  Master  to  tax  the  plaintiff's  costs, 
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contending  that  the  action  was  founded 
on  tort,  and  citing  Tatian  v.  The  Cheat 
Western  Railway  Uompnny  (1),  Bourne  v. 
Oalltffe  (2),  Legge  v.  Tucker  (3),  Brooke 
V.  Pickicick  (4)  and  BuUen  and  Leake  on 
Pleading^  121  note. 

BoviLL,  C.J. —The  statute  30  &  31 
Vict.  c.  142.  s.  5  deprives  the  plaintiff  of 
costs,  where  a  sum  not  exceeding  20Z.  is 
recovered  in  an  action  founded  on  con- 
tract. In  the  present  case  151.  was  paid 
into  Court,  and  5Z.  recovered  in  addition, 
so  that  what  was  recovered  did  not 
exceed  202.,  and  the  question  is  whether 
the  action  is  founded  on  contract  or  tort ; 
and  looking  to  the  allegations  in  the 
declaration  it  seems  to  me  that  it  is 
founded  on  contract.  In  Tattan  y.  The 
Oreat  Western  Railway  Company  (1),  an 
action  against  a  carrier,  tiie  Court  of 
Queen's  Bench  no  doubt  held  that  the 
action  was  founded  in  tort,  but  Cock- 
bum,  C.J.,  regretted  the  anomalous  state 
of  the  law  on  this  subject,  and  it  is 
sufficient  to  say  that  no  promise  was 
there  alleged,  but  the  action  was  founded 
on  a  breach  of  duty,  whereas  this  action 
is  founded  on  a  promise,  and  is  there- 
fore distinguishable  from  Tattan  y.  The 
Oreai  Western  Railway  Company  (1), 
and  precisely  within  the  County  Court 
Act.  Agaiu,  it  is  to  be  observed  that  in 
Legge  v.  Tucker  (3),  an  action  against  a 
stable-keeper  decided  before  Tatian  v. 
The  Oreat  Western  Railway  Company  (1), 
the  Court  of  Exchequer  held  that  the 
action  was  founded  on  contract ;  and  that 
since  then,  in  Morgan  y.  Ravey  (6),  an 
action  against  an  innkeeper,  where  it  be- 
came necessary  to  consiaer  whether  the 
defendant  was  chargeable  on  contract  or 
for  neglect  of  duty,  the  Court  of  Exche- 
quer held  that  the  action  was  founded  on 
contract,  and  therefore  the  executor 
liable.  And  in  Messrs.  Bulleu  and  Leake's 
work  on  pleading  the  question  is  said 

(1)  29  Law  J.  Rep.  (k.s.)  Q.B.  184. 

(2)  11  CI.  &  F.  46. 

(8)  1  HurL  &  N.  500 ;  8.  c  26  Law  J.  Bep. 
(ir.8.)  Ezcb.  71. 

(4)  4  Biiig.  218. 

(6)  6  Hurl.  &  N.  266 ;  8.  c  30  Law  J.  Rep. 
(if.8.)  Exeh.  181. 


to  be  one  of  substance.  The  law  as  to 
this  matter  is  laid  down  in  Morgan  v. 
Ravey  (5)  by  Pollock,  C.B.,  who  says, 
"  The  cases  have  established  that  where  a 
relation  exists  between  two  parties  which 
involves  the  performance  of  certain  duties 
by  one  of  them  and  the  payment  of  areward 
to  be  given  by  the  other,  the  law  will  imply 
or  the  Court  may  infer  a  promise  by  such 
party  to  do  that  which  is  to  be  done  by 
him.  If  so,  the  objection  that  such  an 
action  would  not  lie  against  executors 
because  it  is  brought  on  such  a  promise 
does  not  arise.''  And  looking  to  the 
cases,  if  it  were  open  to,  or  necessary  for, 
us  to  decide  as  to  conflicting  authorities, 
I  should  be  inolined  to  agree  with  the 
Court  of  Exchequer ;  but  it  is  not  here 
necessary  to  say  more  than  that  this  case 
is  distinguishable  from  Tattan  v.  The 
Great  Western  Railway  Company  (1),  and 
founded  both  in  substance  and  form  on 
contract. 

Keating,  J. — I  am  of  the  same  opinion. 
As  to  Tattan  v.  The  Oreat  Western 
Railway  Company  (1),  I  will  say  nothing ; 
that  case  is  distinguishable  from  the  pre- 
sent, which  proceeds  on  an  express  pro- 
mise made  by  the  carrier,  and  is  founded 
on  contract  and  within  the  words  of  the 
statute. 

HomrMAN,  J. — I  am  of  the  same  opinion. 
There  are  many  actions  where  the  decla- 
ration  may  be 'framed  either  in  assumpsit 
or  case,  and  the  rule  is  thus  laid  down  by 
Tindal,  C.  J.,  in  Boorman  y.  Brown  (6)— 
"That  there  isalarge  class  of  casesin  which 
the  foundation  of  the  action  springs  out 
of  privity  of  contract  between  the  jwirties, 
but  in  which,  nevertheless,  the  remedy 
for  the  breach  or  non-performance  is  in- 
differently either  assumpsit  or  case  upon 
tort  is  not  disputed.  Such  are  actions 
against  attorneys,  surg^ns  and  other 
professional  men  for  want  of  competent 
skill  or  proper  care  in  the  service  they 
undertake  to  render;  actions  against 
common  carriers,  against  ship-owners  on 
bills  of  lading,  against  bailees  of  differ- 
ent descriptions,  and  numqpous  other 
instances  occur  in  which  the  action  is 
brought  in  tort  or  contract  at  the  election 
of  the  plaintiff."    The  cases  are  not  easily 

(6)  8  Q.6.  Rep.  626 ;  0.  c  11  Law  J.  Rep.  (n.8.) 
Exch.489. 
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reooncileable  as  to  the  Buing  in  case  or 
assnmpgit  so  as  to  affect  the  position  of  the 
defendant,  bnt  here  the  pliuntiff  being  able 
to  sne  in  either,  chose  to  bring  his  action  in 
a  form  which  is  clearly  assnmpsit,  no  dniy 
being  alleged,  and  it  wonld  be  nni;ea8on- 
able  to  allow  the  plaintiff,  though  he  has 
the  adyantages  conferred  by  so  proceed- 
ing, to  say  he  will  claim  costs  on  the 
gronnd  of  his  action  being  founded  on 
tort.  As  respects  Tatt(m  v.  The  Great 
Western  Railway  Oompam,y  (1)  and  Legge 
y.  Tucker  (3),  I  will  merely  say  that  in 
the  former  the  declaration  was  on  the 


Bute  refused. 


Attorneys— J.  CraTen,  for  plamtiiF;  W.  H. 
Orchard,  for  defendAnt. 


1873.       1 
Anril  25    i  ©oublby  v.  plimsoll. 

Libel — Oeneral  Plea  of  JusHficaiion, 

In  actions  of  Ubel,  the  general  practice  of 
the  Court  now  is^  to  allow  pleas  of  justifi' 
catian  in  a  general  form  with  a  liberal 
allowance  of  parUoulars, 

This  was  an  application  to  vary  an 
order  of  Cleasby,  B.,  aDowing  two  pleas. 
The  declaration  was  founded  on  an  al- 
leged libellous  pamphlet  imputing  to  the 
plaintiff  that  he  sent  out  vessels  in  a  state 
dangerons  to  the  lives  of  their  crews,  and 
the  two  pleas  were  general  pleas  of  justi- 
fication that  the  allegations  were  true  in 
substance  and  in  fact. 

TMUrrich,  for  the  plaintiff.— The  defen- 
dant  is  entitled,  where  such  an  imputation 
as  the  present  is  made  in  general  terms, 
to  have  a  specific  justification  on  the 
record.  In  Behrens  v.  Allen  (1),  where 
the  general  plea  was  allowed,  Willes,  J., 
agreed  on  the  ground  that  the  charges 
were  specific,  and  during  the  argument 
stated  that  at  Chambers  he  allowed  this 
course  only  when  the  justification  was 
not    an  indictable  matter.     In  Jones  v. 


Ni 


(1)  8  Jorist,  NA  118. 


Bewicke  (2),  where  the  imputation  was 
one  of  perjury,  no  such  point  was  taken ; 
but  on  the  application  for  particulars, 
Keating,  J.,  doubted  whether  the  plea 
should  be  allowed  at  all.  And  both  the 
note  to  TAnson  v.  Stuart,  in  Smithes 
Leading  Cases,  and  the  note  on  this  sub- 
ject in  the  work  of  Messrs.  Bullen  and 
Leake  on  Pleading,  are  directly  against 
the  allowance  of  these  pleas.  Statements 
placed  on  the  record  will  be  more  care- 
mlly  restricted  to  what  the  defendant  can 
prove,  than  statements  put  into  parti- 
culars. 

BoviLL,  C.J. — I  am  of  opinion  that  the 
most  convenient  course  in  an  action  of 
libel,  as  a  general  rule,  though  there  may 
be  exceptions  to  it,  is  to  allow  a  plea  of 
justification  in  the  general  form.  The  old 
system  of  pleading  a  special  justification 
led  to  great  inconveniences  ana  difficulties, 
a  verdict  sometimes  being  obtained  on 
one  interpretation,  whilst  the  Court  put 
another  on  the  plea,  and  allegations  being 
sometimes  inserted  which  were  unfounded, 
and  though  the  object  of  the  special  plea 
was  to  give  notice  it  was  an  inconvenient 
mode  of  doine  so,  and  every  object  is  ob- 
tained by  a  liberal  allowance  of  parti- 
culars, so  that  there  may  be  no  surprise, 
and  the  verdict  of  the  jury  and  judgment 
of  the  Court  be  pronounced  on  the  real 
fiicts.  I  am  clearly  of  opinion  that  the 
most  convenient  and  satisfactory  course 
is,  to  allow  a  general  plea  and  make  an 
order  for  particulars  of  such  a  nature  as 
shall  prevent  the  parties  from  being 
misled. 

Geove,  J. — I  am  of  the  same  opinion. 
The  substantial  question  can  be  tried  on 
this  issue,  and  if  the  plea  be  not  specific 
enough,  particulars  can  be  obtained. 

Denhan,  J. — I  also  think  this  rule  should 
be  refused.  The  question  is,  whether  the 
general  plea  is  to  be  aUowed  where  a 
serious  imputation  has  been  made.  The 
fairest  course  is  to  allow  the  general  plea, 
and  grant  particulars,  as  to  which  the 
Courte  are  always  liberal.  As  to  the  ex- 
pressions used  in  Jones  v.  Bewicke  (2), 
they  were  used  with  reference  to  the  par- 
ticular case,  and  the  expressed  doubt  only 
so  applies,  for  the  practice  of  the  Court 

(2)  Law  Bep.  5  C  J".  32. 
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is  to  allow  the  plea  and  be  liberal  as  to 
particulars,  thoogh  I  a^e  with  my  Lord, 
there  may  be  cases  where  a  special  plea 
may  be  proper. 

JEMerefuied. 


Attorneys— Nelson,  for  plaintiff;  Lewis,  Munns  ft 
Longden,  for  defendant. 


[IN  THE  HOUSE  OF  LOBDS.] 
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Will --^ Construction  —  "So  ttpec^icdlly 
Devised'' 

A  specific  devise  or  bequest  is  a  devise  or 
bequest  by  a  description  which  identifies  a 
particular  subject  then  existing  cu  intended 
to  pass  to  the  donee  in  specie  either  direcUy 
ox  indirectly. 

A  testator  devised  three  properties  to  his 
three  sons  respectively  for  life^  with  re* 
mainder  in  fee  to  their  respective  children^ 
and  in  case  of  the  deaih  of  either  of  them 
without  issue  between  the  others  "  in  the  same 
manner  cu  the  estates  devised  were  limited 
to  them  respectively^**  subject  to  the  proviso 
tJutt  if  either  died  leaving  a  undow^  but  no 
children,  the  widow  should  have  an  estaU 
for  life  in  the  premises  "  so  specUlcally  de* 
vised**  to  her  husband: — ^Held,  thai  ihe 
devise  to  such  widow  attctched,  not  only  to 
the  property  originaUy  devised  to  her  hus* 
band,  but  also  to  property  coming  to  him 
under  the  contingent  Uinitaiions. 

This  was  an  appeal  firom  a  judgment 
of  the  Court  of  Exchequer  Chaml^r  by 
which  that  Court  had  reversed  a  judgment 
of  the  Court  of  Common  Pleas  delivered 
upon  a  Special  Case  stated  in  an  action 
of  ejectment. 

The  question  turned  upon  the  oonstruo- 
tion  of  the  will  of  (George  Melsom,  the 
elder,  whereby  the  testator  devised  three 
separate  freehold  estates  to  his  three  sons, 
J(^m,  (}eorge  and  Robert  respective 
— ^that  is  to  say,  he  devised  one  estate  to 
each  of  his  Bona.     Tho  terms  of  the 


devise  to  each  were  similar ;  thus  John's 
estate  was  given  to  him  for  his  life,  with 
remainder  to  his  children  in  fee,  and  in 
the  event  of  his  death  without  leaving 
issue,  to  and  between  George  and  Bobert 
equally  "in  tiie  same  manner  as  the 
estates  h^^inafter  devised  are  limited  to 
them  respectively,  subject  nevertheless  to 
the  proviso  hereiiuftfter  mentioned,  in  case 
my  said  son,  John,  should  leave  a  widow.'* 
The  devises  to  George  and  to  Bobert  were 
in  similar  terms  mulatis  nomimbus. 

The  proviso  referred  to  in  the  devises 
was  as  followa— "Provided  that  in  case 
anpr  or  either  of  my  said  sons  shall  depart 
this  life  leaving  a  widow,  then  I  give  tho 
hereditaments  and  premises  so  specifically 
devised  to  such  one  or  more  of  tliem  so 
dyinff  unto  his  widow  and  her  assinis  for 
and  during  the  term  of  her  naturtd  Ufe." 

The  testator  died  in  the  month  of  June^ 
184f3.  Bobort^  his  yoimgest  son,  died 
first,  viz.,  in  1848,  a  bachelor;  then 
John  died,  viz.,  in  1861,  leaving  a  widow 
but  no  duldren ;  lastly,  George  died  in 
1867,  also  without  chUd^n,  but  leaving 
a  widow. 

In  the  events  which  occurred,  there  was 
an  intestacy  of  the  ultimate  remainder  in 
fee  in  all  the  three  estates,  which  accord- 
ingly descended  to  the  eldest  son,  John, 
and  passed  under  his  will  to  his  widow, 
the  defendant  in  error,  who  was  plaintiff 
in  the  Courts  below. 

The  plainti£b  in  error,  defendants 
below,  were  the  widow  of  George  Melsom, 
the  younffer,  the  second  son  of  the  tes« 
tator  and  ner  husband,  she  having  subse- 
quently intermarried  with  the  co-plaintiff 
in  error,  Charles  Lovell  Fry  GKles. 

The  land  to  reoover  wmch  the  action 
was  brought  was  the  moiety  of  the  estate 
which  had  been  devised  to  Bobert,  and 
which  upon  Bobert's  death  passed  under 
the  will  of  George  Melsom,  his  &ther,  in 
equal  moieties  to  his  brothers,  John  and 
George ;  the  plaintiff  in  error,  as  widow 
of  George  Melsom,  the  son,  claiming  to 
be  entitled  for  her  life  to  the  moiety  to 
which  her  husband  had  succeeded  on 
Bobert's  death  as  well  as  to  the  whcde 
estate  originally  devised  to  her  husband. 
But  the  defendant  in  error  oontended  that 
the  widow  of  Oeorge  was  only  entitled 
for  her  life  to  the  estate  originally  de- 
vised to  Qeoige  as  being  the  only  estate 
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which  was  properly  described  by  the 
words  in  the  proYiso,  "specificallj  de* 
Tised." 

In  the  Conrt  of  Common  Pleas  Boyill, 
C.J.,  and  Brett,  J.,  held  that  (George's 
widow  was  entitled  for  her  life  to  the 
moiety  of  Robert's  estate,  as  well  as  to  the 
estates  oriffinaJly  devised  to  Oeorge ;  but 
Byles,  J.,  dissented,  and  was  of  opinion 
that  the  moiety  of  Robert's  estate  did 
not  fidl  within  the  description  of  an  estate 
"  eroecifically  devised  "  to  Gteoige. 

In  the  Court  of  Ezcheoner  Chamber  by 
Bramwell,  B.,  Channell,  B.,  Pigot,  B.,  and 
Cleasby,  B.,  the  judgment  of  the  Court 
of  Common  Pleas  was  reversed;  Kelly, 
O.B.,  Uellor,  J.,  and  Blackburn,  J.,  dis- 
senting, and  approving  of  the  judgment 
of  the  migo^r  of  the  Court  of  Com- 
mon Pleas.  The  case  in  the  Exchequer 
Chamber,  is  reported  sub  nom,  Melsom  v. 
Giles,  40  Law  J.  Rep.  (k.s.)  C.P.  288 ; 
and  in  the  Court  of  Common  Pleas,  89 
Law  J.  Rep.  (n.s.)  C.P.  825. 

The  case  now  being  brought  on  error 
to  this  House— 

Maniiiy  and  Mwrch,  for  the  plain- 
taffB  in  error,  contended  that  the  estates  in 
remainder  devised  to  testator's  sons  were 
as  specifically  devised  to  them  as  were 
the  estates  originally  devised  to  them,  and 
that  the  words  "  » 


devised  " 

could  not  properly  be  construed  as  if  they 
had  been  "  so  originally  devised."  They 
cited:  1  Jarman  on  Wills,  3rd  ed.  710; 
2  ibid.  661 ;  Broom's  Maasims,  599 ;  Doe 
dent.  Woodhdll  v.  WoodkaU  (1) ;  Ordy.  Ord 
(2)  and  the  cases  there  cited,  viz., 
Boss  V.  Ross  (8),  and  In  re  Palmer  (4). 

Sir  John  Karslake  and  Oarth  {Biron 
with  them),  for  the  defendant  in 
error,  contended  that  unless  the  words 
specifically  devised  were  intended  to  mean 
originally  devised,  they  would  have  no 
meaning ;  not  to  read  them  so,  would  be  to 
deprive  the  word  "specifically"  of  all 
meaning,  but  every  woi^  ought  to  be  so  con- 
starued  as  that  it  shall  have  some  meaning. 

(1)  a  Com.  B.  Rap.  840 ;  i.  c  10  Law  J.  ]Rep. 
(K.S.)  C.P.  2S. 

(2)  Law  Bep.  2  £q.  898. 
(8)  2  CoU.  C.C.  259. 
(4)  8  HniL  ^  N.  2S. 


It  is'saey  to  understand  that  the  testator 
intended  by  inserting  the  word  "speci- 
ficalljr "  to  refer  to  the  estate  ori^aUy 
and  independently  devised  by  him,  in 
contradistinction  to  the  estates  he  had 
devised  contingently. 
Mamisty  replied. 

Thb  Lobd  Chancsllob  (Lobd  Sblbobke), 
after  stating  the  nature  of  the  ease, 
said — In  my  opinion  this  case  might  well 
be  decided  upon  the  construction  of  the 
proviso  taken  by  itself,  and  without  as- 
suming one  way  or  other  the  effect  of  the 
words  of  reference.  Now  the  words  of  the 
proviso  are  that  if  either  of  the  testator's 
sons  should  die  leaving  a  widow  (which 
has  happened  as  to  two  of  them),  then  the 
testator  gives  the  hereditaments  and  pre- 
mises so  specifically  devised  to  the  person 
so  dying  to  his  widow  for  her  life,  or  their 
widows  if  there  are  two  of  them.  And 
what  are  the  hereditaments  and  premises 
so  specifically  devised  P  All  the  devises 
precede  that  clause  in  the  order  of  the 
wiU,  all  of  them  are  devises  of  property 
identified  by  a  particular  description ;  and 
in  the  events  which  have  happened,  the 
property  which  in  the  first  instance  had 
been  ^ven  to  Robert,  had  by  virtue  of  the 
gifts  m  the  precedinc^  part  of  the  will 
come  to  the  two  brothers,  to  be  held  by 
them  in  the  same  manner  as  the  estates 
originally  ffiven  to  themselves.  Now 
what  does  the  word  "  specifically  "  mean  P 
I  own  I  should  have  thought  that  it  was 
one  of  those  words  in  our  language, 
which  had  an  exact  and  accurate  meaning 
well  known  to  the  law,  and  so  well  known 
that  it  may  'almost  with  propriety  be 
called  a  technical  word  of  legal  langua^. 
A  specific  devise,  or  a  specific  bequest  (for 
the  word  "specific"  means  exactly  the 
same  thing  whether  it  be  applied  to  land, 
or  to  chattels,  to  heritable  estate,  or  to  lease- 
holds) is  a  devise  or  bequest  by  a  descrip- 
tion which  identifies  a  particular  subject 
then  existing  as  intended  to  pass  to  the 
donee  in  specie.  Mr.  Baron  Channell  in  his 
judgment--and  Icannot  name  that  learned 
Judge  without  expressing  the  feeling  of 
regret  which  I  am  sure  your  Lordships, 
and  all  who  are  acquainted  with  the  ad- 
ministration of  the  law  in  recent  times, 
must  feel  at  the  loss  sustained  hy  his 
removal  from    amongst  us — Mr.  Baron 
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Cbannell  adopis  that  snggestioD,  and  he 
says  it  applies  with  propriety  to  this  gift, 
because  the  lands  were  devised  by  parti- 
cular description,  and  Chief  Baron  Kelly 
in  two  passages  of  his  judgment  says 
with  great  accuracy,  that  this  is  both  the 
natuiul  and  legal  meaning  of  the  word, 
because  in  this  case,  the  legal  meaning 
comes  from  the  natural  meaning,  and  the 
natural  meaning  happens  to  be  exact  and 
definite.  It  is  quite  clear  that  this  is 
property  defined  by  specific  description, 
existing  at  the  date  of  the  will,  and  not 
less  so  if  it  be  given  directly  and  in  the 
first  instance,  or  indirectly  and  in  the 
second  instance.  The  only  question  that 
arises  is,  whether  the  devise  has  taken 
efifect  upon  it,  and  whether  it  has  taken 
effect  upon  it  specificially  W  virtue  of  that 
specific  description.  I  said  the  word  was 
exactly  the  same  in  its  meaning  whether 
applied  to  land  or  to  personal  estate.  It 
used  to  be  said  (and  the  Chief  Baron 
takes  notice  of  it)  that  every  devise  of 
land  is  a  specific  devise.  In  the  old  state 
of  the  law  that  was  so,  because  by  law  no 
land  could  pass  by  a  will  of  which  tiie 
testator  was  not  seised  at  the  time  he 
made  the  will,  and  therefore  however 
general  the  form  of  expression,  it  was  ap- 
plicable to  a  particular  subject  identified 
by  the  words  of  description  and  in  exist- 
ence at  the  date  of  the  will.  I  apprehend 
that  that  is  no  longer  the  case,  even  as  to 
real  estate,  in  the  present  condition  of  the 
law,  which  enables  a  man  by  general 
words,  to  give  that  which  he  has  not  at 
the  time  that  the  will  is  made.  There- 
fore it  is  no  longer  necessary  that  the  will 
should  contain  specific  words  applicable 
to  a  particular  subject  in  existence  at  the 
date  of  the  will ;  but  it  is  sufficient  if  it 
contains  words  expressive  of  the  same 
kind  of  intention,  which  is  expressed  by  a 
residuary  gifb  of  personal  estate,  namely, 
that  whatever  he  may  happen  to  have 
which  he  is  capable  of  disposing  of, 
answering  to  the  description  of  realty, 
shall  pass  under  the  will.  At  the  same 
time  it  is  not  necessary  to  dwell  upon  any 
nice  or  technical  criticism  in  that  respect, 
because,  assuming  that  every  devise  of 
real  estate  is  ppecific  (unless  we  deny  the 
proposition  which  we  have  just  stated  as 
being  the  universal  rule)  the  words  are 
properly  applicable  to  such  devises,  and 


when  applied  to  such  devises  they  express 
not  an  unmeaning  thing,  but  a  thmg  which 
has  a  true  meamng  even  if  it  be  univer- 
sally found  with  respect  to  a  particular 
class  of  gifts. 

Now,  I  cannot  but  think  that  it  is  of 
very  great  importance  to  adhere  to  the 
rule  that  words  are  to  have  their  natural 
signification  and  legal  and  technical 
words  to  have  their  legal  and  technical 
signification,  unless  there  be  something 
in  the  context  of  a  particular  instrument 
to  shew  the  contraiy.  Wbat  is  there  in 
the  context  of  this  particular  instrument 
to  shew  the  contrary  ?  It  is  not  very  ap- 
parent, but  dealing  with  these  words  they 
seem  to  me  to  speak  for  themselves,  and 
to  invqjve  no  dimculy  of  construction.  I 
am  led  to  follow  the  argument  as  to  the 
general  scheme  of  the  will.  It  is,  I  ven- 
ture to  say,  a  perilous  and  hazardous  ar- 
gument in  most  cases  in  which  it  is  used. 
I  do  not  say  there  are  not  cases  in  which 
it  may  not  be  properly  used,  but  certainly 
it  is  an  argument  which  seeks  to  escape 
from  the  necessity  of  grappling  with  the 
meaning  of  particular  words  upon  gram- 
matical principle,  and  endeavours  to  get 
into  a  region  of  speculation  as  to  the  rea- 
sonable and  prol^ble  intent.  There  are 
cases  in  which  the  ambiguity  of  particular 
expressions  is  such,  that  there  may  be  no 
better  mode  than  that  for  their  construc- 
tion. But  those  are  not  cases  one  wquld 
desire  to  follow,  except  where  there  is  an 
ambiguity  of  that  kind.  If  I  were  to 
attempt  to  follow  the  learned  counsel  in 
that  Ime  of  argument,  I  should  say  that 
the  general  schepie  of  this  will  would  not 
lead  me  to  the  conclusion  that  it  was  in- 
tended, with  respect  to  the  widow  in  this 
particular  case,  to  separate  from  the  pro- 
perty originally  give&  that  which  the 
testator  had  added  to  it  by  words,  saying 
that  it  was  to  be  held  in  the  same  man- 
ner as  the  estates  previously  devised,  and 
on  looking  through  the  will,  I  can  see  no 
context  which  at  all  requires  or  justifies 
a  departure  from  the  proper  sense,  as  I 
understand  it,  of  the  words,  "  so  speci- 
ficially devised,'*  which,  coming  where 
they  do,  include  ever3rthing  which  had 
previously  been  g^ven. 

Two  arguments  were  relied  upon. 
First  of  all,  it  is  said  that  this  claDse 
being  in  the  shape  of  a  proviso,  ought 
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really  to  be  split  into  three  clauses,  and 
read  in  that  form  into  earlier  parts  of  the 
will,  with  the  effect  of  making  the  words, 
"  so  specifically  devised,'*  receive  from 
the  context  a  more  limited  application 
than  that  which  they  would  receive  in 
the  place  where  they  occur.  That  is  a 
singolar  mode  certainly  of  dealing  with 
the  construction,  to  teinspose  without 
necessity  words  from  the  place  where 
they  occur,  in  order  to  make  the  words 
of  reference  that  are  found  with  them, 
that  is  to  say,  the  words,  '*  so  specifically 
devised,"  apply  to  a  different  subject 
than  that  to  which  they  would  naturally 
apply  where  they  were  found.  Of  course, 
if  you  put  in  the  words,  *'  so  specifically 
devised,"  immediately  afber  the  first  gin 
of  the  estates  to  John,  the  word  "  devise  *' 
could  only  apply  there  to  those  estates. 
But  you  do  not  find  it  there.  You  must 
deal  with  those  words  according  to  the 
place  where  you  find  them,  which  is  after 
all  the  devises,  and  so  dealing  with  them, 
it  seems  to  me  that  the  words,  **  so  spe- 
cifically devised,"  meeai  the  same  as  if 
they  had  been  "  hereinbefore  specifically 
devised,"  and,  reading  them  so,  I  am 
.  obliged  to  enquire  wheuier  any  reaaon  can 
be  suggested  why  the  testator  put  the  clause 
in  that  place,  instead  of  distributing  it 
it  over  other  places  in  the  way  that  has 
been  pointed  out,  and  it  appears  to  me 
that  he  may  have  done  so  to  avoid  any 
qu€^on  as  to  the  way  in  which  the  pro- 
perty was  to  be  included,  and  as  to  its  co- 
vering evervthing.  I  do  not  want  to  dwell 
upon  the  effect  of  the  words,  *'  in  the  same 
manner  as  the  estates  herein  devised  are  li- 
mited to  them  respectively. "  I  cannot,  how- 
ever, help  sa3ring  upon  that,  that  it  seems 
to  have  been  all  but  conceded  in  the  argu- 
ments on  the  part  of  the  respondents, 
and  all  but  decided — certainly  assumed  in 
the  opinions  of  the  learned  Judges  who 
were  in  the  respondent's  favour — that 
these  words  of  reference  would  have  the 
effect  of  making  the  sons  tenants  for  life 
with  remainders  to  their  children  of  what 
they  took  over  under  these  words ;  and 
if  so,  it  is  wholly  impossible  that  they 
should  not  also  have  the  effect  of  carry- 
ing the  estate  given  over  through  all  the 
limitations  which  had  been  declared  of 
the  estates  which  were  originally  given, 
and  I  must  confess  my  totol  inability  to 


follow  the  argument,  that  the  limitation 
is  less  a  limitation,  because  it  is  intro- 
duced by  the  word  "provided,"  and 
occurs  in  a  different  part  of  the  will  from 
the  other  limitations,  in  connection  with 
which  it  is  to  be  read  ultimately,  accord- 
ing to  its  legal  effect.  The  whole  argu- 
ment (if  I  may  say  so  respectfully)  seems 
to  me  to  lose  sight  of  the  cardinal  rules 
of  construction,  which  are,  that  where  you 
have  words  that  are  sensible  and  intel- 
ligable  in  their  proper  and  natural  mean- 
ing, and  especially  if  they  are  words  of 
law  and  words  of  art,  they  are  not  by 
any  uncertain  conjecture  to  be  wrestea 
or  diverted  from  their  meaning.  You 
must  have  clear  interpretative  words  in 
some  other  parts  of  the  will  which  make 
it  necessary  to  put  upon  them  another 
than  their  proper  sense.  As  to  its  being 
necessary  to  do  that  in  order  to  make 
them  officious  in  the  sense  which  the 
argument  for  the  respondent  requires,  I 
must  demur  wholly  to  the  principle.  If 
the  words,  **  so  specifically  devised,"  were 
not  according  to  their  true  meaning  ap- 
plicable to  the  particular  estates,  then  we 
must  search  for  some  other  meaning  for  the 
word  "  specifically  "  which  would  succeed 
in  making  them  applicable.  But,  being 
applicable,  it  is  no  argument  to  say,  S* 
the  word  "  specifically "  had  been  left 
out  we  should  still  have  known  from  the 
rest  of  the  will  that  these  were  specific 
devises.  You  might  just  as  well  say, 
that  the  words,  "  without  leaving  any  law- 
fiil  issue,"  were  to  receive  some  other 
definite  construction,  because,  if  the  word 
"  lawftd  "  had  been  left  out,  they  would 
have  meant  the  same  thing.  Nothing 
can  be  more  mischievous  than  the  attempt 
to  wrest  words  from  their  jproper  and 
legal  meaning,  only  because  those  words 
are  superfluous.  Here  the  words  have  a 
meaning.  It  is  an  accurate  meaning,  a 
well-known  meaning  and  a  legal  meaning, 
a  mealiing  which  can  receive  effect  with- 
out the  slightest  difficulty  in  the  present 
case.  I  totally  disagree  with  the  opinion, 
that  you  are  to  depart  from  the  real 
meaning  and  search  for  some  other  mean- 
ing, merely  because  the  sense  would  have 
been  practically  the  same  if  the  words 
had  been  left  out. 

I  must,  therefore,  advipe  your  Lordships 
in  this  case  to  reverse  the  judgment  of 
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the  Oonrt  below,  and  to  give  jndgment 
in  the  appellant's  favonr. 

LoBD  Chblmsfobd  and  Lobd  Goloksat 
eononrred. 

Judgment  a^ppeakd  from  reversed-^  and 
judgment  given  for  the  plamtiffs  in 
erroTy  with  a  direction  thcU  they  he 
restored  to  cdl  things  which  they  had 
lost  by  reason  of  the  judgment  of 
the  Oourt  of  Exchequer  Ohamher. 

Attorntyft— Young,  Maples,  Teasdale,  Nelson  it 
Ca,  for  plaintins  in  error ;  Meredith,  Roberts 
&  Mills,  agent  for  Gowdry,  Bath,  for  the  de« 
fendant  in  error. 


1878.     1 
J./ 


BROOKS  V.  ATBILLON. 


April  23. 

Action  founded  on  Malice — Evidence  of 
Malice  from  Pleadmgs. 

Where  in  an  action  for  maliciously  giving 
the  plaintiff  into  custody  a/nd  for  slander, 
the  defendant  pleaded  to  the  latter  cause  of 
action  a  plea  in  justification^  which  would 
have  been  no  answer  to  the  former,  and  at 
the  trial  the  plaintiff  failed  to  prove  the 
slander, — ^Held,  that  the  jury  ought  to 
disregard  this  plea  in  considering  the  former 
cause  of  action. 

The  firat  oonnt  of  the  declaration  in  this 
action  was  for  assaulting  the  plaintiff,  and 
ffiying  him  in  charge  on  a  feSsB  charge  of 
rolonj ;  and  the  second,  third  and  fourth 
for  slander,  in  calling  the  plaintiff  a  thief, 
saying  he  had  robbed  the  defendant  of 
8/.,  and  had  been  guilty  of  other  miscon- 
duct, and  was  unfit  to  be  empldyed.  The 
defendant  pleaded  not  guil^  to  all  four 
counts,  and  also  as  to  so  much  of  the 
i^ird  and  fourth  counts  as  imputed  other 
misconduct  and  unfitness  for  employment, 
a  plea  of  justification,  setting  out  charges 
ofdrunkenness  and  disorderly  conduct,  and 
alleging  that  the  plaintiff,  "without  lawful 
cause  or  excuse,  wrongfully  and  fraudu- 
lently spent  and  converted  to  his  own  use" 
82.,  given  to  him  as  servant  by  the  defend- 
ant lor  the  defendant's  use,  to  give  change 
to  the  defendant's  customers,  and  account 
for  it. 

At  the  trial  before  Demnan,  J.,  the 
jJaintiff  fiuled  toprovethe  sland0ra,and  cm 


counsel  proceeding  to  press  on  the  jury 
the  plea  of  justification  as  evidence  of 
malice  in  aggravation  of  damages  under 
i^e  first  count,  the  learned  judge  ruled 
that  this  could  not  be  done,  and  that  the 
jury  oueht  to  disregard  the  plea,  and  a 
verdict  for  lOZ.  being  found, 

Mwrphy,  for  the  plaintiff,  now  moved 
for  a  new  trial,  on  the  ground  of  misdi- 
rection, contending  that  the  plea  might 
be  used  in  the  proposed  manner,  and  that 
th^re  was  malicious  ingenuity  in  pleading 
it  only  to  the  counts  in  slander,  and  not 
to  the  first  count,  and  citing  Warwick  v. 
Foulhes  {\),Fearson  v.  LeMadire  (2),  ai^ 
let  Taylor  on  Evidence,  858  (last  edit.) 

BoviLL,  C.  J. — ^I  agree  that  it  is  a  general 
principle  that  in  an  action  founded  on  ma- 
Hoe  it  is  open  to  prove  the  circumstances 
occurring  before  and  after  thealleged  cause 
of  complaint ;  and  in  a  libel  case  it  is  the 
practice  to  refSsr  to  what  has  occurred 
after  action  and  during  ,the  course  of  the 
trial,  whether  proving  the  justification  or 
faUing  short  of  it.  Li  this  case,  if  ^ere 
had  been  a  plea  of  justification  td  the 
first  oount  alleging  a  felony,  the  plea 
could  not  have  been  withdrawn  from  the 
consideration  of  the  jury,  especially  if  there 
were  an  attempt  to  prove  it  which  fidled. 
But  thecase  as  it  stands  is  distinguish- 
able from  this,  for  there  is  no  plea  of  jus- 
^oation  to  the  first  count,  but  only  to 
the  alleged  slanders.  It  has  been  con- 
tended that  the  plea  nueht  have  been 
pleaded  to  the  first  count,  out  this  is  not 
so,  for  it  fidls  short,  indeed  carefully 
short,  of  a  charge  of  larceny  or  embenle- 
ment,  and  it  would  have  been  idle  to 
plead  it  to  the  first  count,  and  therefore 
we  cannot  say  that  any  advantage  has 
been  taken,  and  the  facts  seem  to  me  to 
shew  this.  The  slanders  were  not  proved, 
and  the  defendant  beinff  entitled  to  a  ver- 
dict thereon,  it  was  idle  to  go  into  the 
question  raised  by  the  plea  of  jusfcifica^ 
tion ;  and  on  the  htcts  I  think  my  bro- 
ther Denman  was  quite  right,  ana  took 
the  only  course  to  be  adopted. 

(1)  12  Mee.  dp  W.  607;  b.  o.  18  Law  J.  Bep. 
(if.8.)  Ezcb.  109. 

(2)  6Mac&G.7O0;  8. c  6 So. N.B.  607 ;  AC 
12  Law  J.  Rep.  (k.b.)  CJ".  258. 
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Gboyx,  J, — ^I  do  not  say  that  there  may 
not  be  a  oase  where  a  plea  pleaded  to  one 
count  may  not  be  nsed  as  here  proposed 
in  respect  of  another ;  but  here  the  plea 
waa  no  answer  to  the  first  connt,  and  as 
tiie  charges  of  slander  faQed,  it  became 
nnneoessary  to  go  into  eyidence  to  shew 
whether  the  plea  was  true  or  Mae. 

Dbnman,  JC — ^I  am  of  ike  same  opinion. 
I  told  the  jniy  to  disregard  the  plea.  The 
principle  is  that  a  false  plea  is  an  aggra- 
vation, bnt  here  we  cannot  say  that  it  is 
fiJse,  as  it  was  nnneoessary  to  go  into  the 
qne^don  of  whether  tiie  plea  was  proved. 
EuU  r^ied. 


Attoznejn— £.  D.  Lewis,  for  plain^ 


1873     1 
ApTfl26.}  BTJDOB  r.  MCHIM8. 

Mortgage — Bight  of  Mortgaaee  to  Sue  for 
Debt  after  Sale  of  Mortgaged  Property — 
Equitable  Plea — Practice — Strikmg^  out 
Plea. 

To  a  decHaraiion  on  the  mortgagor's  cove- 
nant  to  p(tf  the  debt^  the  action  being 
brought  to  recover  the  balance  due  to  the 
mortgagee^  after  giving  crediifor  the  money 
reaiUed  oft  the  sale  of  the  mortgaged  pro* 
perty^  the  defendant  pleaded^  by  way  of 
equUable  defence^  a  plea  which  shewed  thai 
the  plamtiff  had  taken  possession  of  the 
mortgo/ged  property ^  and  had  sold  ihe  same 
under  the  power  of  sale  contained  in  the 
mortgage^  and  had  thereby^  (u  the  plea 
aUegedj  deprived  the  defendant  of  his  right 
to  hofoe  such  property  reeonveyed  to  him 
%upon  payment  of  the  money  and  interest 
Me  an  the  mortgage.  This  plea  was 
pleaded  under  a  master's  order^  which  gave 
the  plomUff  Uberty  to  reply  and  demur 
thereto.  Instead  of  demurring  the  plaintiff 
appUedfor  and  obtained  an  order  from  a 
fudge  to  strike  the  plea  out : — Held,  tJtat 
such  Judge's  order  was  rightly  made  as  the 
plea  was  clearly  bad,  since  it  did  not  shew 
thai  sufficient  had  been  realised  by  the  sale 
to  eaiirfy  the  debt. 

This  was  an  action  by  a  mortgagee  to 
recover  3862.  &s.  11<2.,  the  balance  of 
principal  and  interest  doe  from  the  mort« 


gagor,  after  giving  credit  for  the  proceeds 
of  the  sale  of  the  mortgaged  properly, 
which  had  been  sold  nnder  the  power  of 
sale  contained  in  the  mortgage.  The  first 
connt  in  the  declaration  was  for  breach  of 
the  defendant's  covenant  in  the  mortgage 
deed,  by  which  he  Covenanted  to  pay  the 
plaintiff  on  the8rd  of  Jnly,  1870,1,6001., 
with  interest  at  61.  per  cent. 

The  defendant  pleaded  to  this  connt, 
inter  alia^  thirdly,  an  eqnitable  plea  which 
began  by  repeating  the  following  aver- 
ments in  the  second  plea,  viz.,  that  at  the 
time  of  making  the  said  deed,  the  defend- 
ant was  in  possession  of  certam  leaseholds^ 
which  by  the  said  deed  were  conveyed  to 
the  plaintiff  by  way  of  mortgage  for 
securing  the  moneys  in  the  fir&%  connt, 
which  consisted  of  1,5002.  lent  by  the 
plaintiff  on  the  security  of  the  said  mort* 
gage,  and  that  it  was  covenanted  and 
B/greed  by  and  between  the  plaintiff  and 
defendant^  that  if  defonlt  should  be  made 
in  payment  of  the  said  1,5002.  or  the  in- 
terest thereon  at  the  time  mentioned  in 
the  said  county  ilien  it  should  be  lawful 
for  the  plaintiff  immediately  thereupon, 
or  at  any  time  or  times  thereafter,  without 
the  receipt  of  any  further  consent  or  con- 
currence by  or  on  the  part  of  the  defend- 
ant, to  sell  and  absolutely  dispose  of  the 
said  leaseholds  so  conveyed  as  aforesaid. 
The  third  plea  then  stated  that  upon  the 
defendant's  making  defitult  in  the  pav- 
ment  of  the  said  1,5002.  and  the  said 
interest  due  thereon,  tiie  plaintiff,  pur- 
suant  to  the  said  covenants  in  the  said 
deed,  entered  into  and  took  possession  of 
the  said  leaseholds  so  mortgaged  as  afore- 
said and  sold  the  same,  and  thereby  de« 
prived  the  defendant  of  his  right  to  have 
the  said  property  so  mortgf^^  to  the 
plaintiff  as  aforesaid  reeonveyed  to  him, 
the  defendant,  upon  payment  of  the  money 
and  interest  due  upon  the  mortgage, 
whereby  the  plaintiff  has  realised,  received 
and  now  holds  the  proceeds  of  the  said 
sale,  to  pay  and  satisfy  herself,  all  pnn- 
cipaJ,  moneys  and  interest,  and  all  other 
moneys  due  to  her  under  and  by  virtue  of 
the  said  deed,  and  was  in  equity  satisfied 
before  the  suit  by  the  sale  of  the  said 
leaseholds  as  aforesaid. 

This  third  plea  was  pleaded  with  the 
other  pleas,  pursuant  to  the  order  of 
Master  Qordon,  giving  the  defendant  leave 
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to  pleack  several  matters,  with  liberty  to 
theplaintiff  to  reply  and  demur. 

The  plaintiff  a^rwards  applied  by 
summons  to  strike  out  this  third  plea,  but 
Master  Kaje,  before  whom  the  summons 
was  heard,  refused  the  application. 

The  plaintiff  then  appealed  to  Bramwell, 
B.,  and  that  learned  judge  ordered  the 
third  plea  to  be  struck  out. 

Oppenheim  now  moved  for  a  rule  to 
shew  cause  why  this  order  of  Bramwell, 
B.,  should  not  be  set^ide. — The  plaintiff 
should  have  appealed  from  the  order  of 
Master  Gordon  if  she  was  dissatisfied 
therewith,  or  else  she  should  have  de- 
murred to  the  plea,  but  the  plea  having 
been  regularly  pleaded  there  was  no 
ground  for  striking  it  out.  It  is  believed 
that  the  learned  Judge  said  that  the  plea 
was  a  dishonest  one,  and  therefore  he  made 
the  order,  but  the  defendant  has  a  right 
to  plead  any  equitable  defence  he  may 
have.  There  is  authority  in  equity  for 
this  defence.  The  mortgagor  is  entitled 
to  a  reconveyance  of  the  mortgaged  pro- 
perty upon  payment  of  the  money  due 
upon  the  mortgage,  as  stated  by  Turner, 
L.J.,  in  Walker  v.  Jones  (1),  and,  there- 
fore, after  the  mortgagee  has  sold  the 
mortgaged  property,  he  cannot  sue  the 
mortgagor  on  his  covenant  to  pay  the  debt, 
and  a  Court  of  Equity  will  restrain  him 
from  doing  so — Palmer  v.  Hendrie  (2). 

Keating,  J. — This  is  an  application  to 
rescind  an  order  of  my  brother  Bramwell 
which  directed  the  third  plea  to  be  struck 
out.  It  appears  that  when  the  case  came 
before  Master  Gordon,  he  gave  leave  to 
plead  this  plea,  with  liberty  to  the  plain- 
tiff to  reply  and  demur  to  it,  and  that 
Master  Kaye  afterwards  took  the  same 
view;  the  summons  which  came  before 
him  was  not  to  set  aside  the  order  of 
Master  Gordon,  and  Master  Kave  thought 
that  it  was  better  to  aUow  the  plea  to 
remain,  with  liberty  to  the  plaintiff  to 
demur.  The  plaintiff  then  brought  the 
case  before  my  brother  Bramwell,  and  that 
learned  Judge  ordered  the  plea  to  be 
struck  out.  Now  what  is  the  plea  in 
question  P     The  mortgage  deed  gave  the 

(1)  35  Law  J.  Rep.  (k.8.)  P.O.  80;  s.  c.  Law 
Rep.  1  P.C.  App.  60. 

(2)  27  Beav.  849^  s.c  26  Beav.  341. 


mortgagee  a  power  of  sale,  which  he  ex. 
ercised  on  the  default  of  the  mortagor  to 
pay  the  piortgage  debt  according  to  the 
covenant,  and  about  1,240Z.  was  realised 
by  the  sale.  There  is  no  impeachment  of 
such  sale,  nor  is  it  denied  that  it  did  not 
realise  enough  to  satisfy  the  whole  of  the 
mortgage  debt,  but  it  is  said  that  a  Court 
of  Equity  wotdd  restrain  this  action  for 
the  bEdance  of  the  debt,  on  the  ground 
that  the  1,240Z.  which  had  been  received 
from  the  sale  was  a  satisfaction  of  the 
debt.  The  authorities  which  have  been 
cited  do  not  appear  to  make  out  any  such 
proposition,  but  only  this,  that  after  the 
debt  has  been  satisfied,  either  by  the 
money  received  frx)m  the  sale  or  by  fore- 
closure of  the  mortgac^ed  proper^,  the 
Court  of  Equity  has  said  that  the  mort- 
gagee shall  not  sue  on  the  covenant  to 
pay  the  debt.  We  would  not  set  aside  a 
Judge's  order  unless  we  were  satisfied 
that  the  Judge  was  wrong  in  making  the 
order,  but  in  the  present  case,  so  far  from 
thinking  that  the  learned  Judge  was 
wrong,  I  think  he  was  perfectly  right,  and 
that  the  plea  is  clearly  bad. 

Grove,  J. — I  am  of  the  same  opinion. 
The  second  plea  (3)  raises  a  fair  equitable 
defence  which  would  be  supported  by  the 
cases  which  have  been  cited;  but  the 
third  plea  does  not  say  that  sufficient  was 
realised  by  the  sale  of  the  property  to 
satisfy  the  money  due  on  the  mort^^, 
and  I  do  not  see  how  in  any  sense  it  can 
be  an  answer  to  the  action. 

Denman,  J. — I  think  that  it  is  the  duty 
of  a  Judge  to  set  aside  a  plea  if  it  be 
clearly  bad,  and  still  more  so  if  it  be  a 
dishonest  one.     I  think  that  this  third 

E lea  is  a  bad  plea,  and  that  the  cases  which 
ave  been  cited  go  to  the  extent  of  shew- 
ing this.  When  the  learned  Judge  said, 
as  he  is  repoiiied  to  have  done,  that  this 
was  a  dishonest  plea,  I  think  very  proba- 
bly it  was  in  reply  to  a  statement  that  the 
plea  was  a  good  equitable  plea. 

Bule  refused. 

Attorneys— F.  &  K  Chester,  for  plaintiff 


(8)  The  second  plea,  which  was  also  pleaded  hj 
way  of  equitable  defence,  alleged  that  more  was 
realised  by  the  sale  of  the  mortgaged  propertj 
than  was  sufficient  to  satisfy  the  debt. 
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(In  the  Second  Division  of  the  Court.) 
1873.     1 

April  28.  /  WEEKS  t;.PBOPBBT. 

Bailway  Oompany — Issue  of  Debentures 
^-JJUra  Vires — Personal  Liability  of  Di- 
rectors—S  ^  9  Vict.  c.  16.  ss.  38,  39—30 
^  31  Vict.  c.  127.  s.  26— Money  borrowed 
to  pay  off  Debentures. 

The  directors  of  a  railway  company 
which  had  exha/usted  its  statutable  powers 
of  borrowing  money  on  debentures,  published 
an  advertisement  in  which  they  stated  they 
were  prepared  to  receive  proposals  for  loans 
on  d3>entures  of  the  company  "  to  replace 
loo/ns  falling  duSy**  the  intention  of  the 
directors  being  to  apply  the  money  so  raised 
in  discharge  of  an  equal  amount  of  the  then 
existing  debentures.  In  consequence  of  such 
advertisement  W.  offered  to  lend  500Z.  on 
the  debentures  of  the  company.  The  direc^ 
tors  accepted  such  offer  and  promised  to 
issue  a  debenture  to  him  when  he  was  pre^ 
pared  with  the  money.  On  the  faith  of 
this  W.  paid  the  500Z.  and  the  directors 
gwve  the  m^mey  to  H,  who  had  held  deben^ 
fares  of  the  company  and  directed  him  to 
transfer  a  debenture  for  6001.  to  TT.,  but  H, 
kept  the  mxmey  without  transferring  any 
debenture^  upon  which  the  directors  issued  a 
new  debenture  of  the  company  infavou/r  of 
W.y  bid  which  was  not  binding  on  the  com^ 
pany  as  it  was  in  excess  of  its  borrowing 
powers : — Held,  that  on  these  facts  the 
directors  were  to  be  deemed  to  have  given 
W.  a  warranty  that  they  had  power  to  issue 
a  debenture  to  him  which  was  binding  on 
iJie  company,  and  that  they  were  therefore 
personalty  Uablefor  the  breach  of  such  war- 
ranty. 

The  plaintiff  sued  as  the  executor  of 
Walter  Weeks,  deceased,  and  the  action 
was  bronght  to  recover  with  interest  the 
sum  of  500L,  which  had  been  paid  by  the 
said  testator,  Walter  Weeks,  foradebenture 
issued  to  him  under  the  circumstances 
hereinafter  stated.  The  cause  came  on 
to  be  tried  before  Bovill,  C.J.,  at  the 
sittings  in  London  after  Hilary  Term, 
when  a  verdict  was  by  the  direction  of 
the  Judge  found  for  the  plaintiff  for  1,000Z., 
the  amount  of  damages  in  the  declaration, 
subject  to  the  opinion  of  the  Court  upon  a 
Maw  8SBIB0,  4a.->C  J". 


Special  Case  stated  without  pleadings,  and 
containing  inter  alia  the  following  fects. 
CASE. 

1.  The  defendant  was,  from  the  year 
1860  to  the  year  1867,  one  of  the  direc- 
tors of  the  Carmarthen  and  Cardigan 
Railway  Company,  which  is  a  company 
incorporated  by  a  local  and  private  Act, 
passed  in  the  17th  and  18th  years  of  Her 
Majesty's  reign,  chapter  218. 

2.  By  the  said  Act  the  said  railway 
company  were  authorised  to  construct 
and  maintain  a  railway  from  the  South 
Wales  Railway,  at  or  near  the  borough 
of  Carmarthen  to  the  town  of  Newcastle 
Emlyn,  with  a  view  of  being  thereafter  ex- 
tended to  the  town  and  harbour  of  Cardi- 
gan, and  were  empowered  to  raise  for  that 
purpose  a  capital  of  300,000Z.  by  shares, 
and  of  80,000Z.  by  bond  or  mortgage. 

3.  By  a  local  and  private  Act  of  Par. 
liament  passed  in  the  19th  and  20th 
years  of  Her  Majesty's  reign,  chapter  68, 
to  enable  the  said  railway  company  to 
make  a  deviation  of  a  portion  of  their 
line  of  railway,  and  to  abandon  parts 
thereof,  and  to  grant  further  powers  to 
the  said  railway  company,  and  for  other 
purposes,  it  was  enacted  as  follows — 

"  And  whereas  there  will  be  a  saving 
to  the  company  by  the  substitution  of  the 
works  by  this  Act  authorised  for  the 
works  originally  authorised,  and  the  pre- 
sent capital  of  the  company  may  there- 
fore be  reduced :  Be  it  enacted,  that  the 
capital  of  the  company  shall  be  200,000Z. 
instead  of  300,000Z.  as  prescribed  by  the 
said  firstly  recited  Act  and  the  powers  of 
borrowing  given  to  the  company  by  that 
Act  shall  be  reduced  from  80,000Z.  to 
60,000Z.,  and  shall  be  exerciseable  as  soon 
as  the  said  sum  of  200,0002.  has  been 
subscribed  and  one  half  thereof  has  been 
paid  up." 

4.  Early  in  August,  1864,  a  resolution 
was  passed  by  the  board  of  directors  of 
the  said  railway  company,  that  the  fol- 
lowing advertisement  should  be  inserted 
in  the  Times  and  other  daily  newspapers, 
and  the  same  was  accordingly  inserted. 
"  Loans  on  Mortgage  Debentures. 

"Five  per  cent,  interest.     The  direc- 
tors of  the   Carmarthen   and   Cardigan 
Railway  Company  are  prepared  to  re- 
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ceive  proposals  for  loans  on  mortgage 
debentures  for  three,  five  or  seven  years, 
in  sums  of  1001,  and  upwards,  bearing 
interest  at  the  rate  of  6  per  cent,  per  an- 
num, payable  half-yearly,  to  replace  loans 
falling  due. 

"  By  order, 
"  Secretary's  Offices,        Owen  Bowen, 

"  4  Chatham  Place,  Secretary. 

"  Blackfnars.*' 

The  said  Owen  Bowen  in  the  said  ad- 
vertisement named,  was  then  the  secre- 
tary of  the  said  railway  company.  At 
the  time  the  said  advertisement  was  pub- 
lished as  aforesaid,  the  said  railway 
company  had  issued  debentures  to  the 
amount  of  60,000Z.,  being  the  full  amount 
which  they  were  by  their  Act  of  Parlia- 
ment authorised  to  issue,  and  the  whole 
of  the  said  60,000Z.  worth  of  debentures 
were  then  outstanding  against  the  said 
railway  company;  the  money  proposed 
to  be  raised  by  the  loans  so  advertised 
for  was  intended  to  be  applied  by  the 
directors  in  discharge  of  an  equal  amount 
due  on  the  debentures  originally  issued 
to  raise  the  60,000Z. 

6.  On  the  10th  of  August^  1864,  the 
said  testator,  Walter  Weeks,  having  seen 
the  aforesaid  advertisement  in  one  of  the 
newspapers  in  which  it  appeared,  wrote 
and  sent  to  the  said  tailway  company  a 
letter,  which  is  lost,  and  the  contents  of 
which  cannot  be  as  jertaiued,  except  so  far 
as  they  are  to  be  inferred  from  the  answer 
to  the  same,  which  was  as  follows. 

•'1 1th  August,  1864. 

"  Sir, — In  the  absence  of  our  secretary 
who  is  in  Wales,  I  beg  to  accept  your 
offer  for  loan  of  6001.  on  the  mortgage 
debentures  of  this  company  on  the  terms 
contained  in  your  letter,  and  on  hearing 
from  you  the  mortgage  will  be  proposed 
at  the  next  meeting  of  the  directors. 

"Any  information  you  may  require  I 
shall  be  happy  to  afford  you. 
"  I  am,  Sir, 
"  Mr.  Walter  Weeks,     Years  obediently, 

"  Roborough,  Fred.  Edwards, 

**  near  Plymouth.  Acct.*' 

The  said  Frederick  Edwards  was,  at  the 
date  of  the  said  letter,  the  accountant  of 
the  said  railway  company. 

6.  On  August  16th,  1864,  a  meeting  of 
Hxe  directors  of  the  said  railway  company 


was  held,  and  the  foUowine  is  an  extract 
from  the  minute  book  of  me  said  railway 
company.  The  said  J.  L.  Propert,  Esq., 
in  the  said  extract  mentioned,  is  the 
defendant  in  this  suit,  and  among  the 
applications  there  mentioned  to  have  been 
laid  by  the  secretary  on  the  table,  was 
that  from  the  said  Walter  Weeks. 

"  At  a  meeting  of  the  directors  of  th^ 
Carmarthen  and  Cardigan  Bailway  Com- 
pany, held  at  the  offices  of  the  company, 
Ko.  4,  Chatham  Place,  Blackfriars,  Lon- 
don, on  Tuesday,  Au^st  16th,  1864. 
•*  Present :  John  Propert,  Esq.,  in  the 
"Chair; 
"  J.  L,  Propert,  Esq  ; 
"  SamL  Crosse,  Esq. 

"  The  secretary  reported  that  he  had 
inserted  advertisements  in  all  the  leading 
London  and  railway  papers,  for  the  pur- 

Sose  of  obtaining  loans  on  mortgage 
ebentures  to  repUce  bonds  now  failing 
due,  and  the  secretary  laid  upon  the  table 
the  applications  he  had  received  in  reply 
to  them." 

7.  On  the  day  it  bears  date,  Owen 
Bowen,  the  secretary  of  the  said  railway 
company,  with  the  authority  and  by  the 
directions  of  the  directors,  wrote  and  sent 
to  the  said  Walter  Weeks,  the  following 
letter : 

<*  27th  Augost,  1864. 
"  Sir, — ^In  reply  to  your  application  to 
lend  6001,  on  the  debentures  of  this  com- 
pany, I  beg  to  inform  you  that  your  pro- 
posal has  been  accepted,  and  when  you 
are  prepared  with  the  money  the  deben- 
ture will  be  issued  to  you. 

"  I  am,  Sir,  your  obedient  servant, 
"  Mr.  Walter  Weeks,       Owen  Bowen, 
"  Roborough,    .  Seci^taiy. 

"  nr.  Plymouth." 

8.  After  the  receipt  of  such  letter,  the 
said  Walter  Weeks,  on  August  29th,  1864, 
sent  by  post  to  the  directors  of  the  said 
railway  company,  his  cheque  for  600Z.,  a 
copy  of  which  was  set  out  in  the  Case. 

9.  After  the  receipt  of  the  said  cheque 
a  meeting  of  the  directors  of  the  said 
railway  company  was  held,  and  the  fol- 
lowing is  an  extract  from  the  minute  book 
of  the  said  railway  company.  The  said 
J.  L.  Propert,  Esq.,  in  the  said  extract 
mentioned,  is  the  defendant  in  this  suit. 

*'  At  a  meeting  of  the  directors  of  the 
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Carmarthen  and  Cardigan  Railway  Com- 
panjf  held  at  the  offices  of  the  company, 
X^o.  4,  Chatham  Place,  Black&iars,  Lon- 
don, on  Tuesday,  August  SOth,  1864. 
"  Present :  John  Propert,  Esq.,  in  the 
"chair; 
"  Samuel  Crosse,  Esq. ; 
"  J.  L.'  Propert,  Esq. 

''  The  secretary  laid  upon  the  table  the 
letters  that  have  been  received  in  answer 
to  the  advertisements  in  the  papers,  and 
a  cheque  for  500Z.  received  from  Mr. 
Walter  Weeks,  for  which  he  requests  a 
debenture  to  be  issued  to  him." 
"  Proposed  by  Mr.  Crosse, 
"  Seconded  by  Mr.*  J.  L.  Propert, 

"Resolved,  that  Mr.  Holden  be  re- 
quested to  transfer  a  debenture  bond  for 
bOOL  to  Mr.  Walter  Weeks  in  due  course, 
and  that  the  cheque  for  500Z.  be  paid  to 
Mr.  Holden,  and  that  on  the  1st  of  Octo- 
ber such  bond  be  exchanged  for  a  new 
one  for  the  like  amount^  having  seven 
years  to  run." 

The  said  cheque  was  in  pursuance  of 
such  resolution  paid  to  the  said  Mr.  Hol- 
den, and  passed  by  him  through  his 
bankers,  and  was  paid  by  the  bankers  of 
the  said  Walter  Weeks  on  the  2nd  of 
September,  1864. 

10.  The  said  Mr.  Holden  in  the  last  pre- 
ceding paragraph  mentioned  was  the  con- 
tractor for  the  making  of  the  said  railway. 
Previously  to  and  on  UielOth  day  of  March, 
1868,  he  held  seven  original  debentures 
of  the  said  railway  company  for  500Z. 
each,  numbered  40,  41,  42,  43, 44,  45  and 
46,  which  had  been  issued  by  the  company 
to  him.  On  that  day  he  deposited  these 
^debentures  and  three  Lloyd's  bonds  of  the 
same  company  for  l,000i.  each  with  the 
Royal  Naval  and  Military  Assurance 
Society  as  security  for  the  sum  of  6,0001, 
lent  to  him  by  that  society.  These  de- 
bentures were,  at  or  shortly  after  that 
time,  and  before  August,  1864,  duly  trans- 
ferred by  the  said  Mr.  Holden  to  the  said 
society  or  their  trustees,  and  at  the  date 
of  the  resolution  in  the  last  preceding 
paragraph  mentioned,  the  said  seven  de- 
bentures were  registered  in  the  names  of 
such  transferees.  The  said  Mr.  Holden, 
in  August,  1864,  and  thenceforward,  was 
not  the  registered  holder  of  any  debenture 
bond  of  the  said  company  which  had  been 


issued  by  them  within  the  powers  con- 
ferred on  them  by  their  Acts  of  Parlia- 
ment. He  was,  as  mentioned  in  para- 
graph 9,  requested  to  transfer  a  deben- 
ture of  the  said  railway  company  for 
6001.  to  the  said  Walter  Weeks,  in  order 
that  the  said  Walter  Weeks  might  hold 
the  same  until  a  new  debenture  for  6001, 
was  issued  by  the  said  company  and  de- 
Hvered  to  him.  The  said  Mr.  Holden  did 
not,  although  he  retained  the  cheque  and 
applied  the  sAme  to  his  own  purposes, 
transfer  a  debenture  to  the  said  Walter 
Weeks  or  to  the  plaintiff  his  executor. 

11.  Between  the  SOth  of  August  and 
the  27th  of  September,  1864,  the  said 
Walter  Weeks  had  written  to  the  directors 
of  the  said  railway  company  a  letter  which 
is  lost^  and  the  exact  contents  of  which 
cannot  be  ascertained,  and  on  or  about 
the  27th  of  September,  1864,  the  account- 
ant of  the  said  railway  company  wrote 
and  sent  to  his  address  the  foUowiog 
letter  in  answer : 

"September  27th,  1864. 
"  Sir, — ^In  reply  to  your  letter  of  the 
26th  instant,  the  reason  you  have  not  re- 
ceived the  debenture  is  that  we  have  had 
no  board  meeting  since,  but  it  shall  be 
forwarded  as  soon  as  possible. 

"I  am,   Sir,  your  obedient  servant, 
"  P.  p.  Owen  Bowen, 

"  Alex.  Young. 
"Walter  Weeks,  Esq., 

"  Roboroagh,  near  Plymouth." 

12.  On  the  5th  of  October,  1864,  a 
board  meeting  of  the  directors  of  the  said 
railway  company  was  held,  and  the  fol- 
lowing is  an  extract  from  the  minute  book 
of  fche  said  railway  company.  The  said 
J.  L.  Propert,  Esq.,  in  the  said  extract 
mentioned,  is  the  defendant  in  this  suit. 

"  At  a  meeting  of  the  Directors  of  the 
Carmarthen  and  Cardigan  Railway  Com- 
pany, held  at  the  offices  of  the  company. 
No.  4,  Chatham  Place,  Blaokfriars,  Lon- 
don, on  Wednesday,  October  5th,  1864. 
"  Present,  John  Propert,  Esq.,  in  the 
"  chair ; 
**  J.  L.  Propert,  Esq. ; 
**  Samuel  Crosse,  Esq. ; 
"  Proposed  by  Mr.  J.  L.  Propert, 
"  Seconded  by  Mr.  Crosse, 
**  Resolved,  tbfit  there  be  now  issued 
and  sealed  w.th  the  company's  seal  a  de- 


Digitized  by 


Google 


182 


COURT  OF  COMMON  PLEAS: 


[N.8. 


bentare  bond  for  500L  in  &yoiir  of  Mr. 
Walter  Weeks,  of  Roborongh,  such  bond 
bearing  date  from  the  Ist  of  October 
instant,  and  payable  in  seven  years." 

13.  The  case  set  out  a  copy  of  the 
debenture  bond  dated  the  5th  of  October, 
1864,  which  was  sealed  with  the  seal  of 
the  company  and  issued  to  the  said  Walter 
Weeks,  pursuant  to  the  said  resolution  in 
the  said  12th  paragraph ;  and  the  case 
stated  that  neither  the  said  Walter  Weeks 
in  his  lifetime,  nor  the  plainti£f  after  his 
decease,  had  any  notice  or  knowledge  in 
fact  of  any  of  the  circumstances  attend- 
ing the  issue  or  origin  of  the  said  de- 
benture bond,  other  than  as  expressly 
appeared  in  the  case. 

A  suit  was  instituted  against  the  said 
railway  company  in  October,  1864,  by  one 
Fountaine,  by  the  decree  in  which,  dated 
the  14th  of  February,  1868,  the  said  de- 
benture, dated  the  5th  of  October,  1864, 
was  declared  void,  as  being  for  a  sum  in 
excess  of  the  borrowing  powers  of  the 
railway  company,  which  had  at  the  time 
the  same  was  issued  been  fully  exercised. 

The  question  for  the  opinion  of  the 
Court  was,  whether  the  plaintiff  was,  as 
executor  as  aforesaid,  entitled  to  recover 
against  the  defendant  the  said  sum  of 
500L  and  interest  thereon,  or  either  of  the 
said  sums. 

Ko  question  of  non-joinder  was  to  be 
raised. 

Kingdon  {PMUbrick  with  him),  for  the 
plaint^. — The  defendant  was  present  as 
director  at  all  the  meetings  of  the  com- 
pany. The  issuing  the  advertisement  and 
taking  the  money  of  Weeks,  the  testator, 
under  the  circumstances  mentioned  in  the 
case,  amounted  to  a  warranty  by  the  de- 
fendant that  the  company  had  power  to 
borrow  the  money  which  the  plaintiff's 
testator  lent,  and  that  they  could  give 
him  a  valid  debenture.  The  company 
had  in  fact  no  power  to  borrow,  and  the 
debenture  which  was  issued  to  the  plain- 
tiff's testator  was  therefore  invalid,  and 
the  defendant  became  personally  liable  for 
the  breach  of  warranty.  Richardson  v. 
Williamson  (1)  is  in  point. '  There  the 

(1)  40  Law  J.  Rep.  (n.s.)  Q.6.  145;  s  c.  Law 
Rep.  6  Q.B.  276. 


plaintiff  lent  money  to  a  building  society, 
established  under  6&7  Will.  4.  o.  82,  and 
received  a  certificate  signed  by  the  de- 
fendants, who  were  directors  of  the  society, 
stating  that  the  plaintiff  had  deposited 
the  money  with  the  society  for  a  certain 
period,  upon  which  interest  would  be 
allowed,  and  that  was  held  to  be  a  repre- 
sentation that  the  society  had  authority 
to  borrow  money,  and  it  turning  out  that 
the  rules  of  the  socie^  did  not  give  it 
any  such  power,  the  demdants  were  held 
personally  liable  for  the  misrepresenta- 
tion, although  they  had  acted  bona  fide. 
That  case  only  followed  a  previous  deci- 
sion of  the  same  Court  in  Oollen  v.  Wright 
(2),  which  likewise  shews  that  an  action 
lies  against  a  person  who  represents  lie 
has  an  authority  which  in  hct  he  has 
not. 

The  Court  called  on 

Manisty  (B,  E.  Turner  with  him),  for 
the  defendant. — It  is  true  that  the  com- 
pany had  no  power  to  borrow,  but  t^ey 
had  power  to  ti^e  money  in  order  to  pay 
off  an  existing  debt.  The  transaction 
here,  to  which  the  directors  were  parties, 
was  to  purchase  with  the  money  which 
the  plaintiff's  testator  advanced  one  of 
the  debentures  held  by  Holden,  and  to 
give  that  or  a  new  one  in  lieu  of  it  to 
Weeks,  so  that  the  amount  of  the  money 
borrowed  would  not  be  increased.  The 
directors  acted  hona  fide^  and  they  were 
entitled  to  receive  such  money  from 
Weeks  for  the  purpose  of  paying  off  a 
debenture  debt.  The  advertisement  gave 
notice  that  the  money  wanted  was  for  that 
purpose,  for  it  expressly  stated  that  it 
was  "to  replace  loans  falling  dr^p,"  so 
Weeks  must  have  known  the  nature  of 
the  transaction  in  which  the  directors 
were  so  engaged.  Then  the  8  <fc  9  Vict, 
c.  16.  s.  100  declares  that  directors  are 
not  to  be  personally  liable  for  being 
parties  to  "  any  contract  on  behalf  of  the 
company,"  or  for  otherwise  lawfully  exe- 
cuting any  of  the  powers  given  to  the 
directors,"  and  consequently  the  defend- 
ant cannot  be  personally  liable  in  this 
action,  as  he  was  acting  within  his  autho- 

(2)  7  E.  &  B.  361 ;  B. c.  26  Law  J.  Rep.  (ks.) 
Q.B.  147 ;  (Ex.  Ch.)  8  E.  &  B.  647 ;  s.  c  27  Law 
J.  Rep.  (n.6.)  Q.B.  215. 
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ritj  as  director  when  he  received  the 
money  from  Weeks.  The  Railway  Com- 
panies Act,  1867  (30  &  31  Vict.  c.  127), 
8.  26,  shews  that  a  company  may  get 
money  to  pay  oflf  existing  debts,  for  it 
enacts  that  **  money  borrowed  by  a  com- 
pany for  the  purpose  of  paying  off,  and 
duly  applied  in  paying  off  bonds  or  mort- 
gages of  the  company  given  or  made 
under  the  statutory  powers  of  the  com- 
pany, shall,  so  far  as  the  same  is  so  applied, 
be  deemed  money  borrowed  within  and 
not  in  excess  of  sach  statutory  powers." 

[Kingdon, — That  statute  was  passed 
after  the  transaction  between  the  directors 
and  Weeks  in  this  case.] 

It  is  merely  declaratory  of  the  intention 
of  the  Legislature  in  the  8  <fc  9  Vict.  o.  16. 
8.  39,  which  likewise  gives  a  power  of 
re-borrowing  in  order  to  pay  off  existing 
mortgages. 

As  the  company  might  get  money  to 
pay  off  existing  debts,  though  they  had 
exhausted  their  borrowing  powers,  then, 
if  by  accident  they  were  prevented  from 
paying  off  such  debts,  and  of  making  the 
money  they  had  so  received  properly 
money  borrowed,  they  would  be  bound  to 
return  it  to  the  plaintiff,  and  consequently 
if  they  did  not  do  so,  would  be  liable  to 
him  for  its  amount  as  money  had  and 
received.  Therefore  the  plaintiff  has  sus- 
tained no  damage  by  the  act  of  the  defend- 
ant, and  as  the  defendant  acted  bona  fide, 
he  ought  not  to  be  made  personally  liable. 
Richardson -v,  Williamson  (1)  is  explained 
by  Lord  Justice  Mellish  in  the  recent  case 
of  Beattie  v.  Lord  Ebury  (3),  which  last 
case  shews  that  unless  there  has  been  a 
misrepresentation  in  point  of  fact  of  the 
authority  of  the  directors,  or  some  fraud 
on  their  part,  they  would  not  be  personally 
liable. 

Kingdon  replied. 

Keating,  J. — ^In  this  case  the  question 
is,  whether  the  directors  (for  although 
the  action  is  against  only  one,  it  is  agreed 
that  it  shall  be  the  same  as  if  all  were 
sued)  can  be  made  personally  liable  for 
the  600Z.  paid  by  Mr.  Weeks,  the  plaintiffs 
testator,  on  an  advertisement  issued  under 

(3)  41  Law  J.  Rep.  (n.s.)  Chanc.  804 ;  s.  c.  Law 
Rep.  7  Chanc  App.  777. 


the  authority  of  the  directors.   The  adver- 
tisement is  in  these  terms  [The  learned 
Judge  here  read  the  advertisement  as  it  ap- 
pears in  paragraph  4  of  the  Special  Case.] 
Now,  Mr.  Manisty  has  pressed  upon  us, 
that  this  advertisement  was  one  which 
gave  sufficient  notice  that  the  loans  were 
required    under    such    circumstances  as 
would  authorise  the  directors  to  receive 
and  apply  them,  and  to  give  securities  for 
them  which  would  bind  the  company.     I 
confess  that  I  cannot  so  read  it.     The 
advertisement  is  not  for  those  persons 
only  who  from  being   conversant   with 
such  matters,  might  draw  the  inference 
which  Mr.  Manisty  seeks  to  draw  from 
the  words  "  to  replace  loans  falling  due." 
It  is  an  advertisement  to  all  the  world, 
and  there  is  no  reason  to  suppose  that 
Mr.  Weeks  considered  from  reading  it, 
that  he  was  lending  his  money  to  a  com- 
pany who  had  already  exhausted  their 
borrowing  powers.     He  writes,  making 
the  offer  of  a  loan  of  600Z.,  on  the  footing 
of  that   advertisement,  and  he   receives 
this  letter  in  answer,  telling  him  that  his 
offer  has  been  accepted:    [The  learned 
Judge  here  read  the  letter  of  27th  August, 
1846,  set  out  in  paragraph  7  of  the  Case.] 
That  letter  was  written  upon  a  resolution 
of  the  directors,  one  of  them  being  the 
present  defendant,  and  it  appears  to  me 
to  be   clearly  a  statement    made    with 
the  authority  of  the  directors,  that  if  you, 
Mr.  Weeks,  will  lend  500Z.,  we  will  issue 
to  you  a  binding  debenture  of  the  com- 
pany, and  to  amount  to  a  warranty  that 
the  directors  'had  power  to  do  so.     Now 
it  is  clear,  that  at  that  time  they  had  not 
power  to  issue  any  such  debenture,  al- 
though they  expected  to  have  that  power 
by  means  of  the  transaction  with  Holden. 
On  the  faith,  however,  that  the  directors 
had  power  to  issue  such  debenture,  the 
money  was   paid.     It  is   said  that  the 
directors  were  acting  intra  vires  in  this 
mattor,  but  it  appears  to  me,  that  they 
could  not  have  authority  to  bind  the  com- 
pany by  such  a  transaction  as  this.     The 
defendant  sends  the  cheque  given  by  Mr. 
Weeks  to  one  Holden,  who  is  said  to  have 
been  a  contractor  of  the  company,  and 
was  formerly  the  owner  of  debentures  of 
the  company,  but  he  had   parted  with 
these  debentures  twelve  months   beforOj 


Digitized  by 


Google 


184 


COURT  OF  COMMON  PLEAS: 


[N.a 


and  the  transfers  were  registered  in  the 
books  of  the  company.  Having,  there- 
fore, sent  this  cheqae  to  Holden  without 
ascertaining  if  Holden  then  had  a  deben- 
ture, the  defendant  directs  him  to  send  a 
debenture  to  Mr.  Weeks,  the  plaintiff's 
testator.  Holden  has  no  debenture  to 
send,  and  not  having  any  which  he  can 
send,  he  puts  the  money  in  his  pocket. 
Afterwards  the  directors  issued  a  deben- 
ture to  Mr.  Weeks,  which  purported  to 
bind  the  company  and  to  be  issued 
under  the  powers  of  their  Act.  It  was, 
however,  a  piece  of  waste  paper,  so  &r 
as  binding  the  company;  the  directors 
had  no  power  to  issue  it,  and  the  docu- 
ment itself  was  held  by  the  Court  of 
Chancery  to  be  absolutely  void.  Under 
these  circumstances  the  question  is, 
whether  the  plaintiff  can  look  to  the 
directors  personallv  upon  the  warranty 
which,  as  I  have  already  said  they  must 
be  deemed  to  have  given,  that  they  had 
authority  to  issue  a  valid  debenture.  Mr. 
Manisty  has  contended,  that  admitting 
the  deoenture  to  be  void,  yet,  that  the 
money  being  received  for  the  company 
and  uie  company  being  liable  to  refund 
it,  the  plaintiff  has  not  sustained  any 
damage.  Now,  that  involves  the  question, 
how  &r  the  directors  had  authority  to  do 
what  they  did,  and  it  appears  to  me,  that 
they  had  no  such  authority.  It  is  said 
that  they  had  power  to  borrow  money  to 
replace  debentures  becoming  due.  I  think 
that  they  may  obtain  money  for  that  pur- 
pose, and  so  &r  as  it  is  so  applied  it 
would  be  within  the  terms  of  section  26 
of  the  Railway  Companies  Act,  1867, 
and  even  before  that  enactment  it  would 
be  considered  to  be  not  in  dtcess  of  the 
statutory  borrowing  powers  of  the  com- 
pany. But  that  is  not  what  the  directors 
did  in  this  case.  They  held  themselves 
out  to  the  plaintiff  as  having  power  to 
issue  to  him  a  binding  debenture  bond  of 
the  company,  and  at  the  time  when  they 
contracted  the  loan  with  him  they  war* 
ranted  that  they  had  such  power.  That 
warranty  was  broken,  and  they  are,  I 
think,  personally  liable  for  the  breach. 

HoNTMAN,  J. — I  am  of  the  same  opinion. 
There  can,  I  think,  be  no  doubt  that  the 
defendant  is  guilty  of  a  breach  of  war- 
ranty that  the  company  had  power  to 


issue  the  debenture  bond  to  Mr.  Weeks. 
Several  cases  have  been  cited,  and  amongst 
others  Gollen  v.  Wright  (2),  where  Willes, 
J.,  in  delivering  the  judgment  of  the  ma- 
jority of  the  Court  of  Exchequer  Chamber, 
said,  **  I  am  of  opinion  that  a  person  who 
induces  others  to  contract  with  him  as 
the  t^nt  of  a  third  party  by  an  unqua- 
lified assertion  of  his  being  authorised  to 
act  as  such  agent  is  answerable  to  the 
person  who  so  contracts  for  any  damages 
ne  isustains  by  means  of  the  assertion  of 
the  authority  being  untrue,"  and  he  fur- 
ther says,  "  the  obligation  arising  in  such 
a  case  is  well  expressed  by  saying  that 
the  person  professmg  to  contract  as  agent 
for  another  impliedly  undertakes  with  the 
person  who  enters  into  such  a  contract 
upon  the  £uth  of  his  being  duly  authorised, 
that  the  authority  he  professes  to  have 
does  in  point  of  fact  exist."  That  was 
followed  by  the  case  of  Uichardson  v. 
Williamaon  (1),  and  I  do  not  see  that 
that  rule  is  interfered  with  by  the  judg- 
ment of  the  Lords  Justices  in  BeatHe  v. 
Lord  Ebury  (3).  There  are  no  doubt 
passages  in  the  judgment  of  Mellish,  L.  J., 
which  might  seem  to  infer  that  the  rule 
only  applies  where  there  has  been  a  mis- 
representation amounting  to  fraud,  but 
having  read  the  judgment  carefully,  I 
think  he  does  not  mean  to  say  that  there 
is  no  such  warranty  in  these  cases  to 
which  I  have  referred,  but  that  he  means 
to  say  that  if  the  representation  is  not  a' 
representation  of  a  fact,  but  only  of  the 
law,  the  warranty  does  not  arise.  For 
instance  he  means  :  if  you  say,  I  am  autho- 
rised by  a  power  of  attorney  to  act  in  a 
certain  way  for  A  B,  and  he  shews  the 
instrument,  and  it  turns  out  that  it  does 
not  in  point  of  law  confer  the  power 
required,  there  you  would  not  be  liable 
for  a  breach  of  warranty,  for  the  other 
person  would  have  had  an  opportunity 
of  seeing  and  judging  for  himself^  and 
there  would  have  been  no  representation 
of  a  fact.  That  this  is  his  meaning  ap- 
pears clear,  when  he  refers  to  and  com- 
ments on  the  cases  of  OoUen  v.  Wright 
(2),  Richardson  v.  Williamson  (1),  and 
Cherry  v.  The  Colonial  Bank  of  AwtraU 
asia  (4),  in  each  of  which,  as  he  points 

(4)  Law  Rep.  8  P.C.  24. 
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out,  there  was  a  misrepresentation  of  a 
&ct.  So  in  the  present  case,  as  I  under- 
stand  it,  when  the  directors  advertised 
for  a  loan,  thej  represented  in  point  of 
ioict  that  their  borrowing  powers  had  not 
been  lexhaosted,  just  as  in  Bichardaon  y. 
WUUamson  (1),  the  directors  in  the  opi- 
nion of  Mellish,  L.  J.,  were  to  be  taken 
as  representing  that  thej  had  a  right  to 
borrow  monej  and  that  the  borrowing 
was  within  the  right.  Reference  is  made 
bj  the  Lord  Justice  to  Bashdall  v.  Ford 
(5),  and  after  stating  the  &ucta  and  deci- 
sion of  that  case,  the  Lord  Justice  adds, 
"  Now  in  that  case,  as  regards  their  being 
a  representation  bj  the  directors  that 
they  had  power  to  bind  the  company, 
ihere  was  as  direct  a  representation  as 
could  possibly  be  conceived.  The  plain- 
tiff offered  to  lend  money  to  the  company 
and  the  4K>mpany  said,  we  will  give  you  a 
Lloyd's  bond  as  security,  and  they  gave 
him  a  Lloyd's  bond  as  security.  Accord- 
ing to  the  authorities  that  was  a  repre- 
sentation that  they  had  power  to  bind 
the  company  by  a  Lloyd's  bond,  but  be- 
cause, as  a  matter  of  law,  a  Lloyd's  bond 
is  not  a  good  instrument  binding  upon 
ijie  company  when  it  is  given  for  money 
borrowed,  and  as  it  was  as  much  the 
business  of  the  plaintiff  as  of  the  directors 
to  know  what  the  law  was,  it  was  held 
that  no  suit  could  be  maintained."  Now 
I  fully  agree  to  that,  because  there  it  was 
a  representation  that  the  company  would 
give  a  Lloyd's  bond,  and  the  plaintiff  was 
bound  to  know  as  a  znatter  of  law,  that 
the  company  could  not  give  a  Lloyd's 
bond  which  was  binding  on  them.  But 
here  the  plaintiff  had  no  right  to  know 
that  the  company  had  exhausted  their 
borrowing  powers,  and  therefore  he  was 
entitled  to  assume  that  the  directors  had 
authority  to  issue  the  debenture.  Then 
it  is  not  necssary  that  the  agent  should 
know  that  he  has  no  power  to  do  that 
which  he  professes  to  be  authorised  to  do. 
It  is  quite  clear,  then,  that  this  action  can 
be  maintained,  for  it  is  not  disputed  that 
there  was  a  want  of  authority  in  the 
directors  to  issue  the  debenture.  Mr. 
Manisty  is  therefore  driven  to  contend 
that  the  plaintiff  can  only  recover  nominal 

(6)  36  Law  J.  Bep.  (ic.s.)  Chanc  769 ;  s.  c.  Law 
Bep.  2  Eq.  760. 


damages,  and  he  puts  his  case  thus,  if  the 
company  are  insolvent  then  of  course 
there  can  be  no  damages  notwithstanding 
the  instrument  be  a  binding  one,  and  if 
the  company  are  solvent,  still  he  says  the 
plaintiff  sustains  no  damage,  because  he 
may  go  to  the  company  and  compel  them 
to  pay  him  the  money  he  lent.  I  should 
tlunk  it  lies  on  the  defendant,  who  has 
broken  his  contract,  to  shew  that  there  is 
any  such  right  against  the  company,  and 
I  must  say  that  he  has  failed  to  satisfy 
me  that  the  plaintiff  could  have  any  claim 
against  the  company. 

The  borrowing  powers  are  given  by 
the  17  &  18  Vict.  cap.  ccxviii.,  a  local  and 
personal  Act,  and  by  the  fourth  section  of 
that  Act  the  company  are  authorised  to 
raise  a  capital  of  800,000;.  The  9th 
section  empowers  the  company  to  borrow 
on  mortgage  or  bond  80,000Z.,  and  that  is 
afterwards  reduced  by  a  subsequent  Act 
of  Parliament  to  60,0002.  Debentures  to 
the  extent  of  60,000Z.  being  outstanding 
Mr.  Manisiy  is  driven  to  contend  this — 
Admitting  the  company  cannot  borrow  any 
more  money  on  mortgage,  he  says  thoy 
may  receive  money  on  deposit  on  the 
terms  that  they  may  therewith  pay  off 
some  of  the  existing  debenture^  and 
afterwards  re-issue  such  or  fresh  deben- 
tures in  their  place,  or  if  they  fail  to  do 
BO,  pay  back  tiie  money  they  have  so  re- 
ceived on  deposit.  Now  the  Companies 
Clauses  Act  (8  &  9  Vict.  c.  16),  which 
is  incorporated  with  the  special  Act  of  the 
company,  says  in  section  38,  *'  K  the 
company  be  authorised  by  the  special 
Act  to  borrow  money  on  mortgage  or 
bond,  it  shall  be  lawful  fDr  them,  subject 
to  .the  restrictions  contained  in  the  special 
Act,  to  borrow  on  mortgage  or  bond  such 
sums  of  money  as  shall  from  time  to  time 
by  an  order  of  a  general  meeting  of  the 
company  be  authorised  to  be  borrowed, 
not  exceeding  in  the  whole  the  sum  pre- 
scribed by  the  special  Act,  and  for  securing 
the  repayment''  of  the  money  so  borrowe(^ 
with  interest,  to  mortgage,"  &c.,  "  or  to 
give  bonds,"  &o.  It  is  clear,  therefore, 
ticking  the  general  Act  with  the  special 
one,  that  this  company  cannot  borrow 
more  than  60,000Z.  at  a  time.  Then  the 
89th  section  of  the  general  Act  says, 
"  If   after  having    borrowed    any    part 
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of  the  money  so  authorised  to  be  bor- 
rowed on  mortgage  or  bond,  the  company 
pay  off  the  same,  it  shall  be  lawful  for 
them  again  to  borrow  the  amount  so  paid 
off,  and  so  from  time  to  time ;  but  such 
power  of  re-borrowing  shall  not  be  exer- 
cised without  the  authority  of  a  general 
meeting  of  the  company,  unless  the  money 
be  so  re-borrowed  in  order  to  pay  off  any 
existing  mortgjige  or  bond."  At  first 
sight  that  might  appear  to  give  some 
sanction  to  there  beiug  a  power  to  borrow 
money  for  the  purpose  of  paying  off  an 
existing  mortgage  or  bond,  and  so  no 
doubt  there  is  such  power  where  the 
whole  amount  authorised  has  not  been 
borrowed.  But  the  39th  section  does 
not  say,  "after  having  borrowed  the 
whole  of  the  money  authorised  to  be 
borrowed/'  it  shall  be  lawful  for  the 
company  to  borrow  again  with  a  proviso 
that  they  are  not  to  do  so  without  the 
consent  of  a  general  meeting  unless  to 
pay  off  an  existing  mortgage.  It  seems 
to  me  that  that  section  is  satisfied  by 
saying  that  having  borrowed  part,  they 
may  borrow  to  pay  that  part  off,  and  that 
the  section  does  not  extend  to  authorise 
the  borrowing  even  to  pay  off,  previous 
mortgages,  when  by  doing  so  the  limit  of 
the  borrowing  power  given  by  the  special 
Act  will  be  exceeded.  The  30  &  31  Vict. 
c.  127.  s.  26,  seems  to  confirm  the  view 
we  have  taken.  As,  however,  it  was 
passed  after  the  transaction  in  the  case 
now  before  us,  it  can  only  be  useful  as 
shewing  the  intention  of  the  Legislature. 
It  was  probably  thought  that  there  was 
a  hardship  if,  where  the  money  had  been 
borrowed  in  a  case  like  the  present,  and  it 
had  afterwards  been  applied  in  paying 
off  existing  debentures  (and  it  had  never 
been  intended  that  the  company  should 
have  really  any  more  than  the  money 
they  were  authorised  to  borrow,  so  that 
in  fact  it  was  only  a  re-transfer  of  an 
existing  mortgage),  yet  because  there  had 
been  a  time  at  which  for  the  moment  the 
company  had  exceeded  the  limit  of  their 
borrowing  power,  there  had  been  an 
offence  against  the  words,  though  not 
against  the  spirit  of  the  Act.  .  Therefore 
the  twenty-sixth  section  declares  that  if 
the  company  has  borrowed  money  for  the 
purpose  of  paying  off  mortgages  and  has 


duly  applied  it  in  paying  them  off,  the 
money  so  applied  shall  be  deemed  money 
borrowed  within  and  not  in  excess  of  the 
statutory  power  of  the  company.  That 
amounts  in  my  opinion  to  a  legislative 
declaration  that  if  the  money  be  so  bor. 
rowed  for  the  purpose  of  paying  off 
mortgages  of  the  company,  and  the  money 
be  not  so  applied,  the  company  are  not 
liable  for  it,  when  it  is  in  excess  of  their 
statutory  powers.  I  therefore  think  that 
Mr.  Manisty  has  failed  to  shew  that  the 
company  are  liable  for  the  money,  and 
consequently  there  is  no  ground  for  cat- 
ting  down  the  damages,  and  the  plaintiff 
is  entitled  to  retain  his  verdict. 

Kingdon  applied  for  interest  by  WBy  of 


Keating,  J. — The  judgment  will  be  for 
the  plaintiff  for  500Z.  and  interest. 

Judgment  for  the  jplatniiff. 


Attorneys — ^R.  W.  Childs  &  Batten,  agents  for 
Woollcombe  £c  Venning,  Devonport,  for  plain- 
tiff; F.  C.  V.  Pike,  for  defendanU 


(In  the  Second  Division  of  the  Court) 

CORNELL  V,   TOBBENS; 

THE  SAME  V,   HAT,  BAKT.; 

THE   SAME  V.   MASSET. 


1873. 

April  25 
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Company  —  Prospectus  —  Omission  of 
Statement  of  Contract  to  Qualify  Directors 
—30  ^  31  Vict.  c.  131.  s,  S8— Action  on 
Statute — Bondholder  —  Pleading  Embar- 
rassing—  Common  Law  Procedure  Act^ 
1852,  s.  52. 

The  SSth  section  of  the  Companies  Act^ 
1867  (30  ^  31  Vict.  c.  131),  enacts  that 
**  every  prospectus  of  a  company  "  "  sluiU 
specify  the  dates  and  names  of  the  parties 
to  any  contract  entered  into  by  the  com" 
pany,  or  the  promoters,  directors  or  trustees 
thereof  before  the  issue  of  such  pro- 
spectvs:**  ^*  a^id  any  prospectus"  "no< 
specifying  the  same  shaU  be  deemed  fra/U' 
dvlent  on  the  part  of  the  promoters,  direc- 
tors  and  officers  of  the  company  knowingly 
issuing  the  same,  as  regards  wny  person 
taking  shares  in  the  company  on  the  faith 
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of  such  prospedus^  unless  he  shall  have  had 
noUce  of  such  contract"  A  declaration^ 
after  alleging  the  defendant  to  ha^je  been 
Sector  of  a  certain  corporation^  amd  that 
before  the  issue  of  the  prospectus  the  pro^ 
motets  of  the  said  corporation  had  entered 
into  a  contract  mth  the  defendant^  by  which, 
in  consideration  of  the  defendants  naine  ap- 
pearing in  the  prospectus  as  such  director, 
the  promoters  were  to  pay  hvnv  a  certavn 
sum,  averred  that  such  corUract  was  not 
specified  upon  the  prospectus,  and  that  the 
defendant  knew  of  the  said  contra>ct,  and 
knowingly  issued  the  prospectus  withfroM- 
diUent  intent  to  induce  the  plaintiff  to  take 
bonds  of  the  said  corporation;  and  that  the 
plaintiff  took  such  bonds  on  the  faith  of  the 
jaid  prospectus,  without  hamng  had  notice 
of  the  said  contract ;  and  by  reason  of  the 
aforesaid  fraud  of  the  defendant  theplaiU" 
iff  lost  the  value  of  the  said  bonds : — Held, 
that  the  dedaraiion  was  bad  as  a  declara* 
tion  on  the  38^A  section,  since  that  section 
does  not  apply  to  the  case  of  a  bondholder, 
and  tJiat  the  declaration,  if  treated  as  a  de- 
claration  ai  common  lato  for  a  fraudulent 
representation,  was  enibaarassing,  and  likely 
to  delay  the  fair  trial  of  the  action,  within 
the  meanfiing  of  section  52  of  the  Gommon 
Law  Procedure  Act,  1852. 

Qu89re,  if  section  38  of  30  &-  31  Vict 
e,  131,  gives  a  cause  of  action  where  a  pro^ 
spectus  is  issued  contrary  to  thai  section. 

The  alleged  canse  of  action  was  the 
same  in  all  these  actions.  In  the  action 
against  Torrens,  and  also  in  the  action 
against  Sir  J.  Haj,  the  first  count  of  the 
declaration  stated  that  the  defendant  was 
a  director  of  the  Canadian  Oil  Works 
Corporation  (Limited),  and  before  the 
issae  of  the  prospectus  hereinafber  men- 
tioned, the  promoters  of  the  said  corpo- 
ration had  entered  into  a  contract  or 
contracts  with  the  defendant  and  certain 
other  persons  that,  in  consideration  of  the 
defendant  and  the  said  persons  consenting 
to  allow  their  names  to  appear  in  the 
prospectus  of  the  said  corporation  and 
otherwise,  as  directors  of  the  said  corpo- 
ration, the  promoters  would  pay  to  the 
defendant  and  the  said  persons  a  large 
sum  each  in  cash  or  Mly  paid-up  shares 
of  the  said  corporation.  Averment,  that 
the  said  contract  or  contracts  were  not 
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specified  npon  the  prospectus  of  the  said 
corporation,  nor  in  any  way  mentioned 
therein,  and  that  the  defendant  knew  of 
the  said  contract  or  contracts,  and  know- 
ingly issued  the  said  prospectus,  with  the 
fraudulent  intent  to  induce  the  plaintiff 
and  others  to  take  bonds  of  the  said  cor- 
poration; and  that  the  plaintiff  took 
divers  such  bonds  on  the  Bedth  of  the  satd 
prospectus,  without  having  had  notice  of 
the  said  contract  or  contracts;  and  by 
reason  of  the  aforesaid  fraud  of  the  de- 
fendant the  plaintiff  lost  the  value  of  the 
said  bonds,  and  had  been  otherwise  da- 
maged. 

In  the  action  against  Massqr,  the  first 
count  only  differed  from  that  in  the  other 
actions,  in  stating  the  defendant  to  be  a 
trustee  instead  of  a  director  of  the  said 
Canadian  Oil  Works  Corporation. 

In  each  action  there  was  a  demurrer  to 
the  said  first  count.  There  were  also 
pleas  which  the  plaintiff  demurred  to; 
but  the  same  point  was  raised  on  the  de- 
murrers to  the  pleas  as  was  raised  on  the 
demurrer  to  the  first  count  in  each  ac- 
tion, viz.,  the  construction  of  section  38 
of  the  Companies  Act,  1867  (30  &  31 
Vict.  c.  131). 

Beid  (the  Attorney  General  with  him) 
for  the  plaintiff. — The  first  count  of  the 
declaration  is  on  sec.  38  of  30  &  31  Vict. 
c.  131.  That  section  is  as  follows — 
"Every  prospectus  of  a  company,  and 
every  no&ce  inviting  persons  to  subscribe 
for  shares  in  any  joint  stock  company 
shall  specify  the  dates  and  the  names  of 
the  parties  to  any  contract  entered  into 
by  the  company,  or  the  promoters,  direc- 
tors or  trustees  thereof,  before  the  issue 
of  such  prospectus  or  notice,  whether  sub- 
ject to  adoption  by  the  directors  of  the 
company  or  otherwise;  and  any  pro- 
spectus or  notice  not  specifying  the  same 
shall  be  deemqd  fraudulent  on  the  part  of 
the  promoters,  directors  and  officers  of 
the  company  knowingly  issuing  the  same, 
as  regards  any  person  taking  shares  in 
the  company  on  the  faith  of  such  pro- 
spectus, unless  he  shall  have  had  notice 
of  such  contract."  If  the  count  comes 
within  that  section  it  is  good,  without 
averring  or  shewing  that  the  prospectus 
was  issued  with  any  intent  whatever. 
T 
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The  objection  to  its  being  within  tbat     spectus.      Moreover,  the  statnte   nerer 
section  is  that  the  |)laintiff  is  a  bond-      intended  to  give  a  canse  of  action.     For 
holder  and  not  a  shareholder ;  bat  the  sec-      the  pnrposes  of  proceedings  in'  Eqnity 
tion  is  properly  divisible.     The  first  part     with  reference  to  shareholders,  the  section 
imposes  the  dnty  of  specifying  all  con-     makes  certain  omissions  in  the  prospectus 
tracts  whether  made  by  the  company,  or     fraudulent,  so  that  a  person  who  has  been 
its  promoters,  directors  or  trustees,  in  the     induced  by  such  prospectus  to  take  shares 
prospectus  of  the  company ;  and  the  se-      may  possibly  be  able  to  get  his  name 
cond  part  declares  that  a  prospectus  which     taken  off  the  list  of  contributories.     That 
does  not  specify  such  contracts  shall  be     is  very  different  from  enabling  an  action 
deemed  fraudulent,  as  between  the  pro-      to  be  brought.      The  knowledge  of  the 
meters,  directors,  and  officers  of  the  com-      existence  of  a  contract  to  pay  the  direc- 
pany  on  the  one  side,  and  the  shareholders      tors   such  as   is  aUecred   in  this   count 
on  the  other  side, 
of  the  duty  impo 
this  section  is  sh 
enable  a  person  tc 
has  suffered  by 
such  person  doei 
scription  of  pers< 
cond   part   of  tl 
whom  the  prosp 
fraudulent.      If 
under  the  statute 
as  shewing  a  car 
law,   for    it   ave 
knowingly  issued 
fraudulent  intem 
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Baihoay  Company  of  Venezuela  y.  Kisch 
(3).  That  was  law  before  the  statute, 
and  the  statute  was  passed  to  enforce 
this  duty.  An  aciion  ynll  lie,  for  the 
neglect  of  it,  at  the  suit  of  one  who  has 
been  injured  by  such  negleci-^Atkinson 
y.  The  Newcastle  and  Oateshead  Water- 
works Company  (4).  Next,  there  is  no 
reason  why  the  count  should  not  be  sup- 
ported as  good  at  common  law.  It  con- 
tains all  that  is  essential  to  give  a  cause 
of  action. 

Keatino,  J. — These  three  cases  have 
been  argued  together.  Two  "of  them  vary 
somewhat  &om  the  third  in  the  statement 
on  the  record,  but  I  do  not  think  it  ne- 
cessary to  go  into  the  distinctions  between 
them.  I  am  of  opinion  that  the  declara- 
tion in  each  is  not  a  good  declaration 
under  the  38th  section  of  30  &  31  Vict. 
c.  131.  That  section  appears  in  terms 
to  be  applicable  to  persons  taking  shares 
or  applying  for  shares.  I  can  see,  per- 
haps, many  reasons  why  bondholders 
might  come  within  the  mischief  contem- 
plated by  the  legislature.  On  the  other 
hand,  I  can  see  reason  for  the  distinction 
between  bondholders  and  shareholders  as 
regards  the  operation  of  the  section.  At 
all  events  we  are  bound  by  the  words  of 
the  statute,  and  unless  we  adopt  the  in- 
genious suggestion  of  the  counsel  for  the 
plaintiff  and  split  the  section  into  two 
parts  and  consider  the  first  as  declaring 
a  duty  extending  to  all  the  world,  we 
could  not  extend  the  enactment  to  per- 
sons beyond  those  alone  mentioned,  viz., 
shiureholders.  In  my  opinion  we  cannot 
do  so,  and  the  section  does  not  apply  to 
the  case  of  a  bondholder.  1  do  not  wish 
it  to  be  understood  that  I  yield  to  the 
argument  which  has  been  put  forward 
on  behalf  of  the  defendants,  that  the  con- 
tract in  question  was  not  one  which  they 
were  bound  to  state  in  the  prospectus. 
On  the  contrary,  it  seems  to  me  that  it 
was  a  contract  which  a  person  applying 
for  shares  had  a  right  to  know,  and  its 
non-disclosure  would  come  within  the 
mischief  which  the  section  contemplated, 

(8)  36  Law  J.  Bep.  (n.8.)  Chanc.  849 ;  8.  e.  Law 
Bc^.  2  £.  &  L  App.  99. 
^4)  Lttw  Bep.  6  Exch.  404. 


but  inasmuch  as  the  plaintiff  is  a  bond*- 
holder  and  not  a  sluureholder,  she  does 
not,  1  think,  come  within  the  section. 

Now,  during  the  argument,  there  was 
an  intimation  by  the  Court  that  the 
count  demurred  to  might  be  good  at 
conmaon  law,  and  it  was  so  argued.  It 
does  not  matter  from  whence  the  sug- 
gestion came,  for  if  I  thought  the  count 
was  good  at  conmion  law  for  a  fraudulent 
representation  I  would  endeavour  to  give 
effect  to  it,  but  I  do  not  think  it  is  such  a 
count  for  false  representation  as  the  de* 
fendants  can  be  called  upon  to  go  to  trial 
on,  but  should  the  defendants  apply,  b^  pro- 
bably they  will,  under  section  52  of  the 
Common  Law  Procedure  Act,  1852,  we 
should  deem  it  our  duty  to  strike  the 
count  out,  or  at  least  to  cause  the  plain- 
tiff to  so  amend  it  as  to  cure  it  from 
being,  as  it  certainly  now  is,  most  embar- 
rassing. In  the  view,  therefore,  I  have 
taken  it  becomes  unnecessary  to  go  into 
the  argument  used  on  the  part  of  the  de- 
fendants, as  to  the^eneral  intention  of  the 
legislature,  as  to  this  38th  section,  or  to 
express  any  opinion  whether  as  suggested 
by  Sir  J.  !Karslake  or  Mr.  Williams,  it  is 
to  be  used  only  with  regard  to  proceed- 
ings in  Equity  in  dealing  ynth  contribu- 
tones.  I  am  of  opinion  that  the  section 
does  not  apply  to  the  case  of  a  bond- 
holder, and  therefore  that  the  count  in 
question  is  not  a  good  count  within  the 
statute ;  and  with  regard  to  its  being 
good  at  common  law  I  have  already 
stated  that  it  is  so  embarrassing  that  the 
defendants  are  not  bound  to  go  down  to 
trial  upon  it.  I  therefore  thiiSc  that  our 
judgment  in  each  action  should  be  for 
the  defendants. 

HoNYMAN,  J. — ^I  am  of  the  same  opi- 
nion. With  respect  to  the  question  whether 
the  first  count  is  good  as  a  count  on  the 
statute  (30  &  31  Vict.  c.  131.  s.  38)  I 
do  not  think  that  the  intention  of  that 
enactment  was  to  give  a  cause  of  action 
to  anyone.  I  think  that  as  between  cer- 
tain persons,  the  object  of  the  statute 
was  to  make  the  omission  in  the  pro- 
spectus of  a  company  of  contracts  which 
had  been  entered  into  by  the  company  or 
the  promoters,  directors  or  trustees,  such 
as  to  render  the  prospectus  liable  to  be 
treated  as  ^raudi^entt     That  does  no^ 
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give  a  cattse  of  action  at  law  or  right  to 
relief  in  Equity,  and  if  a  person  wants  to 
go  into  Eqmty  he  must  shew  such  a  case  as 
will  entitle  him  to  relief  there,  and  if  he 
wants  to  bring  an  action  at  common  law 
he  must  shew  that  he  has  been  induced 
by  the  prospectus  to  take  shares.  I  think 
that  the  intention  of  the  legislature  was 
the  same  as  under  section  3  of  the  Bill 
of  Lading  Act  (18  &  19  Vict.  c.  Ill), 
which  as  regards  a  bill  of  lading  in 
the  hands  of  a  bona  fide  holder  for 
value  makes  the  statement  therein  that 
goods  have  been  shipped,  conclusive  evi- 
dence of  such  shipment  aa  against  the 
master  or  other  person  signing  such  bill 
of  lading ;  so  here  I  consider,  as  between 
the  directors  and  other  officers  who  issue 
a  prospectus  on  the  one  hand,  and  the 
persons  taking  shares,  on  the  faith  of 
such  propectus,  on  the  other,  the  statute 
intends-  that  the  prospectus  shall  be 
deemed  fraudulent  if  it  omits  to  notice 
the  contracts  there  referred  to. 

As  to  the  case  of  Atkinson  v.  The  New- 
castle  and  Oateshead  Waterworks  Gompan/y 
(4),  which  the  Attorney-General  cited, 
that  was  a  different  one  from  the  present, 
because  there  there  was  a  clear  and  dis- 
tinct enactment  imposing  a  duty,  and  the 
penalty  for  the  neglect  of  that  duly  was 
given  in  a  different  section. 

In  the  view  I  have  taken  of  the  pre- 
sent case,  it  is  unnecessary  to  say  whe=> 
ther,  as  was  argued  by  Mr.  Williams,  this 
dSth  section  was  intended  only  to  apply 
to  contracts  made  on  behalf  of  the  com- 
pany. I  do  not  adopt  that  construction 
of  the  statute,  nor  do  I  adopt  what  was 
urged  by  Sir  John  Karslake  and  Mr. 
James  as  to  its  not  being  important  that 
shareholders  should  know  whether  the 
directors  are  or  not  merely  the  nominees 
of  other  persons  who  provide  them  with 
the  necessary  qualification.  The  ground 
on  which  I  think  the  first  count  is  bad  in 
the  action  against  Sir  John  Hay,  and 
also  in  the  action  against  Colonel  Torrens, 
is  that  the  legislature  has  not  said  that 
the  prospectus  is  fraudulent  as  to  all 
persons,  but  as  to  persons  taking  shares 
m  the  company,  and  persons  taking  bonds 
of  the  company  are  not  mentioned.  In 
Mr.  Massey's  case  the  count  is  bad  on 
the  additional  groilnd  that  he  is  only  a 


trustee  of  the  company,  and  I  do  not 
think  that  a  trustee  is  an  "officer  "  with- 
in the  meaning  of  that  word  in  that 
section. 

I  also,  as  at  preseni  advised,  am  in- 
clined to  think  that  the  first  count  is  bad 
as  a  count  at  common  law,  but  I  am  not 
now  prepared  to  say  so,  and  possibly 
another  tribunal  might  take  a  different 
view  of  it,  but  I  agree  with  my  brother 
Keating  that  if  the  defendants  apply  to 
us  under  the  52nd  section  of  the  Com- 
mon Law  Procedure  Act,  1852,  to  amend 
or  strike  the  count  out  as  being  embar- 
rassing we  ought  to  accede  to  the  applica- 
tion. I  cannot  imagine  anything  more 
likely  to  embarrass  or  delay  the  fair  trial 

of  tms  action  than  this  count  as  it  stands. 

• 

[Counsel  for  the  defendants  having 
thereupon  applied  to  strike  out  or  amend 
the  first  count,  the  Court  ordered  the 
count  to  be  struck  out  in  each  action, 
unless  the  plaintiff  should  amend  the 
same  within  fourteen  days ;  the  costs  to 
be  the  defendants*  in  any  event.] 

Judgment  accordingly. 


Attorneys— G.  Dillon  Webb,  for  plaintiff;  A, 
Oedge,  H.  W.  Vallance  &  J.  &  B.  Oole,  for 
defendants. 


.} 


HORSNAIL  AND  ANOTHEB  V.  BBUCE. 


1873. 

May  9 

GowUy  Court — Gommittal  Order — The 
Debtors  Act,  1869  (32  ^  83  Vict.  c.  62), 
sees.  4  ^  6— Several  Oommittais  for  same 
Defaulir-Oounty  GouH  Act,  1846  (9  Sf  10 
Vict.  c.  95). 

A  judgment  debtor  having  made  default 
in  payment  of  the  judgment  debt  which  had 
been  recovered  against  him  in  the  County 
Court,  and  which  he  had  been  ordered  to 
pay  forthwith,  the  County  Court  Judge 
made  an  order  for  his  commitment  to 
prison  for  forty  days.  The  debtor  was 
arrested  thereon,  but  was  suhsequenUy  dis^ 
charged  on  the  ground  of  his  bemg  prim* 
'  at  the  time  of  such  a/rrest^  as  a  ntfit* 
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new  returning  from  the  petty  sessions.  The 
debtor  was  again,  and  whilst  the  order  for 
commUtal  was  still  in  force,  summoned  upon 
a  judgment  summons,  and  a  second  order 
for  his  committal  for  the  same  default  in  not 
paying  the  judgment  debt  was  made  by 
the  County  Court  Judge : — Held,  that  the 
Judge  had  no  power  to  make  such  second 
order  as  the  first  had  'not  been  eonecuted. 

Held  also,  by  Bovill,  C.  J.,  oAfid  Brett, 
J.,  that  where  a  judgment  debt  is  not  pay '. 
oMe  by  instalments  there  is  no  power  under 
section  5  of  the  Debtors  Act,  1869  (32  ^ 
33  Vict,  c,  62),  to  commit  the  debtor  more 
than  once  for  defa/uU  in  not  paying  such 
debt. 

This  was  a  rale  to  slie w  oanse  wliy  a  writ 
of  prohibitioii  shonld  not  issue  to  pro- 
hibit any  further  proceedings  being  taken 
on  a  committal  order  made  by  the  Judge 
of  the  Ciiy  of  London  Court  on  the  27th 
of  March  last,  on  the  ground  that  such 
order  was  made  without  jurisdiction,  a 
former  order  of  committal  having  been 
made  against  the  defendant  for  the  same 
de&ult. 

It  appeared  that  on  the  2nd  of  August, 
1872,  a  judgment  was  obtamed  by  the 
plaintiffs  against  the  defendant  in  the 
City  of  London  Court  for  the  debt  of 
17Z.  7s.  4d.,  and  that  the  same,  with  costs 
amounting  altogether  to  18Z.  ISs.  7d.,  was 
ordered  to  be  paid  fortljYnth.  The  de- 
fendant not  havin|^  compHed  with  this 
order,  an  order  tor  his  committal  to 
prison  for  forty  days  was  made  on  the 
25th  of  November,  1872,  on  the  ground 
that  he  had  the  means  of  paying  but  had 
£sdled  to  do  so.  The  defendant  was  ar- 
rested on  30th  of  December  on  a  warrant 
issued  under  this  order,  but  he  was  dis- 
chai^ed  out  of  such  custody  by  a  Judge's 
order  on  the  4th  of  January,  1873,  on 
the  ground  of  his  being  privileged  from 
arrest  at  the  time  he  was  arrested,  as  he  was 
then  returning  from  the  petty  sessions  at 
Bamet  where  he  had  been  attending  as  a 
witness.  The  governor  of  the  gaol  with 
whom  the  warrant  had  been  lodged  on 
the  arrest  revised  to  give  up  the  warrant, 
considering  that  he  ought  to  keep  it  for 
his  own  protection,  and  the  Judge  of  the 
City  of  London  Court  having  declined  to 
(»as0  a  dupUoateor  second  warrant  io  be 


issued  for  a  fresh  arrest,  the  defendant 
was  summoned  again  upon  a  judgment 
summons,  and  on  the  27th  of  March  the 
said  Judge  made  a  fresh  order  for  the 
defendant's  committal  for  forty  days  for 
not  paying  the  debt  and  costs,  and  this 
was  the  order  which  it  was  now  sought  by 
the  present  rule  to  stay  further  proceed- 
ing with. 

F,  Turner  now  shewed  cause. — The 
power  of  a  County  Court  Judge  to  com- 
mit is  not  limited  to  one  commitment,  and 
in  this  particular  case  and  under  the  special 
circumstances  of  it  he  was  at  all  events 
justified  in  making  the  second  order  of 
committal.  The  question  turns  on  the 
Debtors  Act,  1869  (32  &  33  Vict.  o.  62). 
The  4th  section  abolishes  imprisonment 
for  debt  with  certain  exceptions,  amongst 
these  exceptions  is  sub-section  6,  "  de- 
&ult  in  payment  of  sums  in  respect  of 
the  payment  of  which  orders  are  in  this 
Act  authorised  to  be  made,"  and  the  4th 
section  provides  that  "  no  person  shall  be 
hnprisoned  in  any  case  excepted  from  the 
operation  of  this  section  for  a  longer 
period  than  one  year."  The  5th  section 
which  relates  to  both  the  Superior  and 
County  Courts  states  that  "  any  Court 
may  commit  to  prison  for  a  term  not  ex- 
ceeding six  weeks,  or  until  payment  of  the 
sum  due  any  person  who  makes  default 
in  payment  of  any  debt  or^  instalment  of 
any  debt  due  from  him  in  pursuance  of 
any  order  or  judgment  of  that  or  any 
other  competent  Court,"  and  towards 
the  end  of  this  5th  section  it  is  further 
stated  that  *'  this  section,  so  far  as  it  re- 
lates to  any  County  Court,  shall  be  deemed 
to  be  substituted  for  sections  98  and  99 
of  the  County  Court  Act,  1846,  and  that 
Act  and  the  Acts  amending  the  same 
shall  be  construed  accordingly."  "  No 
imprisonment  under  this  section  shall 
operate  as  a  satisfaction  or  extinguishment 
of  any  debt  or  demand,  or  cause  of  action, 
or  deprive  any  person  of  any  right  to 
take  out  execution  against  the  lands, 
goods  or  chattels  of  the  person  im- 
prisoned in  the  same  manner  as  if  such 
imprisonment  had  not  taken  place."  The 
98th  and  99th  sections  of  the  County 
Court  Act,  1846  (9  &  10  Vict.  c.  95),  for 
which  this  5th  section  is  substituted, 
gave  the  County  Court  Judges  power  to 
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commit  in  certain  cases  of  nnsatisfied 
judgments,  bat  contained  no  reference  to 
the  103rd  section  of  that  Act  of  1846,  and 
thongh  by  the  Bankmptcj  Repeal  and 
Insolvent  Court  Act,  1869  (32  &  33 
Vict.  c.  83),  sections  98  to  101  both  in- 
clusive of  ike  9  &  10  Vict.  c.  95  are  ex- 
pressly repealed,  this  103rd  section  is  left 
unrepealed.  This  103rd  section  enacts — 
"  that  no  imprisonment  under  this  Act 
shall  in  any  wise  operate  as  a  satisfaction 
or  extinguishment  of  the  debt  or  other 
cause  of  action  on  which  a  judgment  has 
been  obtained,  or  protect  the  defendant 
from  being  anew  summoned  a/nd  imprisoned 
for  any  new  fraud  or  other  default  render- 
ing him  liable  to  be  imprisoned  under  this 
Act,  or  deprive  the  plaintiff  of  any  right 
to  take  out  execution  against  the  goods 
and  chattels  of  the  defendant  in  the  same 
manner  as  if  such  imprisonment  had  not 
taken  place."  It  is  clear  as  this  103rd 
section  remains  in  force  the  County  Court 
Judge  has  power  to  commit  as  often  as  a 
new  de&ult  in  nonpayment  has  been  made 
— ^In  re  Boyce  (1). 

[BoviLL,  C.J. — ^Why  is  not  the  first 
order  of  committal  still  in  force  ?  ] 

No  doubt  it  is  still  in  force,  as  the  year 
during  which  it  runs  has  not  yet  ex- 
pired, but  the  governor  of  the  gaol  re- 
fused to  give  up  the  warrant  which  had 
been  issued,  so  that  it  was  impossible  to 
proceed  with  it,  and  the  Judge  having 
refased  to  give  a  fresh  one  it  was  neces- 
sary to  proceed  again  by  a  firesh  judg- 
ment sunmions. 

[Beett,  J. — Supposing  there  may  be 
committals  by  successive  orders,  can  there 
be  concurrent  orders  ?  ] 

Rule  20  of  the  County  Court  rules 
which  have  been  made  under  the  Debtors 
Act,  1869,  provides  for  such.  It  says — 
"  orders  of  commitment  against  the  same 
party  may  be  issued  concurrently  into 
more  than  one  district.''  The  case  of 
Allen  V.  Worthy  (2),  which  relates  to  or- 
dering the  vaccination  of  a  child  under 
30  &  31  Vict.  c.  84,  shews  that  where 
there  is  a  continuing  default,  the  order 
may  be  repeated. 

(1)  2  E.  &  B.  621 ;  B.  c  22  Law  J.  Bep.  (if.8.) 
Q.B.898. 

(2)  39  Law  J.  Bep.  (iv3.)  M.C.  86 ;  a.  c  Law 
Bep.  6  03. 168. 


Wetherfleldy  in  support  of  the  rule. — 
The  103rd  section  of  the  County  Court 
Act,  1846,  is  repealed  because  section  5  of 
the  Debtors  Act,  1869,  is  substituted  for 
sections  98  and  99  of  the  County  Court 
Act,  1846,  which  are  therefore  repealed ; 
sectionsJOl,  102  ajid  103  are  onlypro^ 
visoes  on  sections  98  and  99,  and  when 
those  last  sections  were  repealed,  the 
others  necessarily  were  impliedly  re- 
pealed. The  whole  (5th  section  is  sub- 
stituted for  sections  98  and  99  of  the 
County  Court  Act,  and  the  provision 
therefore  that  no  imprisonment  is  to 
operate  as  a  satis&ctiou,  leaving  out  anv 
power  to  reconmiit,  must  be  read  with 
the  County  Court  Act,  and  is  quite  in- 
consistent with  section  108  remaining. 
At  all  events  the  second  order  cannot  he 
valid  since  the  first  order  is  still  in  force, 
and  it  is  quite  competent  still  to  arrest 
the  defendant  under  the  first  order. 

BoviLL,  C.J. — ^I  have  had  great  difR- 
culty  in  putting  a  construction  on  this 
Act,  and  in  determining  what  was  the 
intention  of  the  Legislature,  but  after  the 
arguments  which  have  taken  place  I  have 
come  to  the  following  conclusion.  The 
main  object  of  the  statute  is  the  abolition 
of  imprisonment  for  debt,  and  the  4th 
section  abolishes  such  imprisonment  ex- 
cept in  six  cases  there  mentioned,  and  in 
those  exceptions  the  case  of  imprisonment 
for  a  judgment  debt,  which  is  one  of  the 
most  or£nary  cases  of  imprisonment^  is 
not  mentioned,  but  amongst  those  excep- 
tions is,  in  sub-section  6,  the  power  to 
imprison  for  "  default  in  payment  of 
sums  in  respect  of  the  payment  of  which 
orders  are  in  this  Act  authorised  to  be 
made."  Now  this  does  not  except  im- 
prisonment under  orders  generally,  but 
only  under  orders  authorised  by  the  Act 
to  be  made,  and  no  one  has  been  able  to 
point  out  the  section  which  directly  au- 
thorises the  making  of  such  orders,  and 
the  only  section  which  can  be  referred  to^ 
is  the  5th  section  which  indirectly  gives 
that  authority.  Section  4  also  conti^  a 
previso,  that  no  person  shall  be  impri- 
soned in  any  case  lor  a  longer  period  than 
one  year.  Then  section  5,  notwithstand* 
ing  the  absolute  prehibition  to  imprison 
except  in  the  six  cases  mentioned  in  seo* 
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tion  4,  empowers  a  Court  to  commit  to 
prison  for  a  term  not  exceeding  six  weeks 
m  case  of  non-payment  of  a  debt  pursuant 
to  an  order  of  such  Court,  but  such  power 
is  only  to  be  exercised  where  the  person 
making  the  default,  has  had  the  means  to 
pay  and  has  refused  or  neglected  to  pay 
the  same.  The  section,  therefore,  con- 
templates a  default,  and  in  case  of  such 
de&ult  there  is  a  power  to  imprison.  It 
might  possibly  have  been  contended  that 
the  imprisonment  might  be  for  six  weeks 
or  until  payment,  that  is  to  say,  in  the 
alternative,  but  according  to  the  construc- 
tion which  has  in  practice  been  put,  and 
I  think  properly  put,  on  this  section,  the 
debtor  is  entitled  to  be  relieved  on  pay- 
ment of  the  money  ordered,  although  the 
six  weeks  of  imprisonment  have  not 
elapsed.  There  is  in  this  5th  section  no 
limitation  to  the  term  of  imprisonment, 
except  six  weeks  or  payment  of  the  sum 
due,  and  therefore  in  this  view  the  pro- 
viso in  section  4,  that  no  imprisonment  is 
to  be  for  a  longer  period  than  one  year, 
has  no  application.  It  is  said,  however, 
that  although  the  order  be  not  an  order  for 
payment  of  the  debt  by  instalments,  there 
is  still  a  power  to  re-commit  upon  a  fresh 
default.  I  find  no  clause  in  section  5 
giving  such  power.  It  is  said  that  it  is 
given  in  effect  by  reason  of  section  103 
of  the  Couniy  Court  Act,  1846  (9  &  10 
Vict.  c.  95),  being  considered,  as  it  is  said, 
incorporate  with  this  5th  section  of  the 
Debtors  Act,  1869.  The  argument  upon 
this  point  depends  on  the  last  paragraph 
but  two  of  section  5,  which  says,  **  This 
section,  so  far  as  it  relates  to  any  County 
Court,  shall  be  deemed  to  be  substituted  for 
sections  98  and  99  of  the  County  Court 
Act,  1846,  and  that  Act  and  the  Acts 
amending  the  same  shall  be  construed 
accordingly."  Then  by  the  Bankruptcy 
Bepeal  and  Insolvent  Court  Act,  1869 
(32  &  33  Vict.  c.  83),  which  received  the 
royal  assent  on  the  same  day  as  the 
Debtors  Act,  1869,  these  two  sections  98 
and  99  are  expressly  repealed.  So  that 
they  are  not  only  impliedly  repealed  by 
section  5  of  the  Debtors  Act,  1869,  but 
they  are  by  the  other  Act  of  1869  ex- 
pressly repealed.  Now  section  103  came 
Dy  way  of  proviso  on  section  99,  and  as 
section  99  is  repealed,  what  is  then  to 


become  of  section  103  ?  It  is  said  that 
it  is  to  be  taken  as  incorporated  into  the 
5th  section  of  the  Debtors  Act,  1869,  but 
the  objection  to  that  is,  that  there  is  in 
such  section  a  re-enactment  of  section 
103,  with  the  exception  of  the  important 
part  as  to  a  defendant  "  being  anew  sum- 
moned and  imprisoned  for  any  new  fraud 
or  other  defeult."  The  question  of  fraud 
is  only  dealt  with  by  the  sections  begin- 
ning at  section  11,  and  it  is  altogether 
omitted  from  the  5th  section,  which  gives 
the  power  of  commitment,  on  which  reli. 
ance  is  now  placed  by  the  counsel  for  the 
plaintiff.  Under  these  circumstances  it 
seems  to  me,  that  what  is  so  re-enacted 
in  the  5th  section  is  intended  as  a  substi- 
tution for  section  103  of  the  County  Court 
Act,  1846,  just  as  section  5  itself  is  to  be 
deemed  to  be  substituted  for  sections  98 
and  99  of  that  Act  of  1846,.  and  the 
effect  is  that  section  104,  which  is  a 
proviso  on  section  99,  is  impliedly 
repealed.  It  is  to  be  ftirther  observed, 
that  what  is  enacted  in  section  5  in 
substitution  for  section  103,  omits  also 
the  words  "  or  other  default."  If  the 
order  for  payment  of  the  debt  is  not 
for  its  payment  by  instalmenta  there 
is  no  fresh  default.  Now  the  5th  section 
enacts,  that  the  Court  may  direct  any 
debt  to  be  paid  by  instalmenta,  and  b^ 
the  first  part  of  that  section  power  is 
given  to  commit  any  person  who  makes 
default  in  pajrment  of  any  debt  or  instal- 
ment. Therefore,  to  my  mind,  in  case  of 
default  in  payment  of  any  instalment, 
there  is  a  fresh  power  of  committal,  and 
the  words  of  the  103rd  section  as  to  a 
defendant  being  anew  summoned  for  *'  any 
new  fraud  or  other  default,"  are  inapph- 
cable,  and  are  not  required. 

In  the  result  I  have  come  to  the  conclu- 
sion that  where  the  order  does  not  provide 
for  the  payment  of  the  debt  by  instal- 
ments, and  where  therefore  there  is  only 
one  de&ult,  the  power  to  commit  can  only 
be  exercised  once,  and  cannot  extend  be- 
yond a  committal  for  six  weeks ;  but  that 
where  the  order  directs  the  debt  to  be  paid 
by  instalments,  there  may  be  a  power  to 
conmiit  for  a  default  on  each  instalment. 
In  the  present  case,  where  all  was  ordered 
to  be  paid  in  one  sum,  there  could  only, 
as  it  seems  to  me,  be  one  de&ult  and  one 
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order  of  commitment ;  and  therefore 
there  was  no  jurisdiction  to  make 
the  second  order  of  commitment,  and 
the  writ  of  prohibition  ought  to  go. 
Then,  as  to  the  point  whether  under  the 
particular  circumstances  of  this  case 
there  was  power  to  make  two  orders  of 
committal,  it  appears  to  me  that  the 
handing  over  of  the  order  to  the  gaoler 
on  the  occasion  of  the  arrest,  and  me  re- 
taining of  such  order  by  the  gaoler,  gave 
no  authority  to  the  CounW  Court  Judge 
to  issue  a  second  order.  I  am  not  aware 
that  the  gaoler  had  any  right  to  retain  the 
warrant  of  arrest  after  tibe  discharge  of 
the  prisoner  by  the  order  of  one  of  the 
Superior  Judges,  nor  that  there  was  any 
reason  why  he  should  do  so.  No  doubt 
the  want  of  such  warrant  might  lead  to 
some  inconvenience,  but  it  would  be  only  as 
to  the  evidence,  and  the  warrant,  like  any 
other  document,  if  lost,  might  be  proved 
by  secondary  evidence.  I  am  therefore 
of  opinion  that  the  County  Court  Judge 
had  no  power  to  make  a  fresh  order,  and 
that  this  rule  should  be  absolute. 

Bbett,  J. — ^An  order  of  a  County  Court 
Judge  was  made  on  the  defendant  on  the 
2nd  of  August,  1872,  to  pay  a  sum  of  money 
forthwith,  and  on  the  27th  of  March  last 
an  order  of  committal  was  made  for  not 
paying  that  sum,  and  it  has  been  objected 
that  such  last  order  was  made  without 
jurisdiction,  because  in  November  a  pre- 
vious order  of  committal  had  been  niade 
by  such  Judge  for  disobedience  of  the 
same  order  of  the  2nd  of  August,  and 
because  such  previous  order  was,  as  it 
was  said,  still  in  force.  I  am  of  opinion 
that  the  County  Court  Judge  had  no 
jurisdiction  under  these  circumstances 
to  make  such  second  order  of  committal. 
The  order  was  made  under  section  5  of 
the  Debtors  Act,  1869,  which  enacts  that 
"  Any  Court  may  commit  to  prison  for  a 
term  not  exceeding  six  weeks,  or  until 
payment  of  the  sum  due,  any  person  who 
makes  default  in  payment  of  any  debt  or 
instalment  of  any  debt  due  from  him  in 
pursuance  of  any  order  "  of  the  Court. 
In  terms  this  section  is  only  applicable  to 
one  order  and  for  one  default,  but  it  is  said 
that  it  applies  to  two  or  more  orders. 
Now  the  4th  section  may,  I  think,  be 


-said  to  be  a  destructive  section,  for  it 
takes  awav  powers  of  arrest  which  were 
then  eiistmg.  Before  that  enactment  a 
person  might  be  imprisoned  for  the 
making  of  any  of  the  six  defaults  men- 
tioned in  that  4th  section.  It  takes  away 
the  power  of  arrest,  except  in  the  six 
cases  of  defieiults  there  mentioned,  and  the 
sixth  of  those  (^es  is  thus  described: 
'*  de&ult  in  payment  of  sums  in  respect 
of  the  payment  of  which  orders  are  in 
this  Act  authorised  to  be  made."  That, 
I  think,  refers  to  a  judgment  in  respect 
of  which  orders  for  its  payment  may  be 
made.  The  5th  section  is,  1  think,  a  con- 
strcutive  section,  and  is  one  which  is  appli- 
cable as  a  new  enactment  to  the  Superior 
Courts,  and  by  way  of  substitution  for 
former  enactments  to  the  County  Courts. 
It  gives  a  power  to  commit  for  a  term  not 
exceeding  six  weeks,  and  according  to 
the  mode  it  has  been  universally  applied, 
and  which,  in  my  opinion,  is  its  true  con- 
struction, such  power  to  commit  is  limited 
to  six  weeks,  and  znay  be  shortened  at 
any  time  by  payment  within  such  six 
weeks.  Then  it  is  applicable  to  the  case 
of  a  person  "  who  makes  de£Ekult  of  any 
debt  or  instalment  of  any  debt  due  from 
him  in  pursuance  of  any  order  or  judg- 
ment "  of  the  Court*  The  jurisdiction  is 
not  to  be  exercised  in  all  cases.  It  is 
only  to  be  exercised  "  where  it  is  proved 
to  the  satisfaction  of  the  Court  that  the 
person  making  default "  has  the  means 
to  pay  and  reuses  to  pay.  It  is  that 
which  is  popularly  said  to  give  power  to 
the  Court  to  commit  persons  who  can  but 
will  not  pay.  The  section  then  goes  on 
to  say  that  the  Court  may  direct  any 
debt  due  in  pursuance  of  any  order  or 
judgment  to  be  paid  by  instalments  ;  but 
that  does  not,  I  think,  take  away  the 
power  to  commit  for  non-payment  of  any 
debt  due  on  a  judgment,  ^though  such 
was  not  ordered  to  be  paid  by  instalments. 
It  is  said  that  the  proviso  in  section  4, 
'*  that  no  person  shall  be  imprisoned  "  in 
any  of  the  excepted  cases  there  mentioned 
"  for  a  longer  period  than  one  year,"  will 
have  no  meanmg,  unless  it  is  applicable 
to  the  power  of  committal  for  a  term  not 
exceeding  six  weeks  given  by  section  5, 
so  that,  therefore,  there  must  be  an  en- 
largement of  that  power  to  a  power  to 
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recommit  from  time  to  time  for  six  weeks 
80  long  as  the  whole  does  not  exceed  one 
year.     It  seems  to  me  that  that  proviso 
in  section  4  has  another  meaning,   and 
that  it  is  applicable  to  the  first  four  sub- 
sections of  section  4,  which  are  cases  in 
which  before  the  statute  a  person  might 
have  been  imprisoned  for  more  than  one 
year,  and  which  are  therefore  by  that 
proviso  limited  to  one  year.     Then  the 
5th  section  is  also  said  to  be  enlarged,  at 
least  as  to  the  County  Courts,  by  reason 
of  its  being  read  into  the  County  Court 
Act,  1846,  because  it  is  to  be  suMtituted 
for  sections  98  and  99  of  that  Act.     But 
the  5th  says  "  this  secticm  "  (which  means 
the  whole  of  this  5th  section)  is,  so  far  as 
it  relates  to  a  County  Court,  to  be  so 
substituted  for  sections  98  and  99.     Con- 
sequently that  part  of  the  5th  section 
which  says  that  no  imprisonment  under 
it  is  to  operate  aa  a  satisfaction  of  a  debt 
IS  also  substituted  for  those  sections  of 
the  Comity  Court  Act,  1846,  and  it  is 
senseless  to  say  that  section  103  of  that 
Act  remains.     Indeed  section  5   of  the 
Debtors  Act,  1869,  is  as  much  substituted 
for  section  103  as  it  is  for  sections  98  and 
99   of   the    County    Court    Act,    1846. 
Where  in  such  a  case  of  two  Acts  being 
so  directed  to  be  read  together  you  find 
important  words  in  one  of  them  omitted, 
in  the  other  the  words  so  omitted  are  im- 
pliedly   repealed.      I    therefore    am    of 
opinion  that  the  statute  gives  a  power  of 
committal  only  where  there  is  a  default 
in  obeying  one  order.     Unless  there  are 
difierent  orders,  as  for  payment  by  instal- 
ments (in  which  case  there  could  be  no 
committal  without  a  fresh  summons  to 
shew  cause  why  the  person  should  not 
pay  the  instalment  due),  there  is  no  fresh 
power  to  commit.     Therefore  there  can 
be  only   one  order  of  commitment  fop 
disobedience  of  one  order  to  pay,   and 
consequently  the  second  order  which  was 
made  in  the  present  case  was  made  with- 
out jurisdiction.      The    validity  of  the 
first  order  is  not,  I  think,  touched  by 
reason  of  the  failure  to  execute  it.     The 
second  order  may  have  been  made  to  get 
rid   of   some  difficulty   about  giving  a 
duplicate  order,  but  be  that  as  it  may, 
the  plaintiff  took  out  a  judgment  sum- 
mons for  and  so  obtained  a  new  order  of 
New  Sbr«s,  42.— C.P. 


committal,  to  take  effect  at  a  different 
time  than  the  first,  and  whilst  there 
seems  to  be  nothing  to  prevent  the  first 
order  from  being  also  executed.  It  is, 
in  my  opinion,  contrary  to  the  terms  of 
this  Act  of  Parliament,  that  a  man  can 
be  imprisoned  twice  for  the  disobedience 
of  the  same  order,  and  the  present  rule 
for  a  prohibition  ought  therefore  to  be 
absolute. 

Grove,  J. — ^T  also  think  that  this  rule 
should  be  made  absolute,  but  I  confine 
my  opinion  to  the  case  before  the  Court. 
I  do  not  wish  it  to  be  supposed  that  I  diffe^ 
from  the  rest  of  the  members  of   the 
Court,  but  I  wish  to  reserve  to  myself 
the  power  of  dealing  with  the  case,  when 
it  may  arise,  of  a  second  order  of  com- 
mitment having  been  made  after  a  former 
order  has  been  executed  and  exhausted. 
I  decide  the  present  case  on  the  ground 
that  there  is  no  power,  I  think,  to  issue  a 
second  order  of  commitment  whilst  the 
fir^t  is  existing  and  is  not  enforced.  There 
might  be  a  difficulty  if  there  could  be  no 
second  order    after  there  had  been  an 
imprisonment  under  the  first  order,  as  in 
the  case  where  a  debt  is  ordered  to  be 
paid  by  instalments.  A  debtor  might  have 
paid  some  of  the  instalments  and  yet  might 
be  imprisoned  for  six    weeks    for    not 
paying  perhaps  the  last  instalment,  whilst 
a  debtor  who  had  not  paid  any  of  the 
instalment's  could  not  be  imprisoned  more 
than  once,  and  that  only  for  six  weeks. 
If  in  such   a  case  there  is  not  another 
default,  the  4th  section  would,  I  think, 
be  inapplicable,  and  therefore  it  is  that  I 
consider  it  sufficient  to  confine  myself  to 
the  facts  of  this  case.      Where  a  first 
order  remains,  as  it  does  here,  a  Judge 
cannot,  in  my  opinion,   issue  a  second 
order  for  the  same  default.     The  first 
order  is  an  existing  and  valid  order,  and 
therefore  the  second  order  is  invalid,  and 
the  Judge  had  no  power  to  make  it. 

HoNYMAN,  J. — It  is  not  necessary  to 
decide  how  far  it  is  competent  to  make  a 
second  order  of  commitment  after  a  first 
order  has  been  executed,  for  here  nothing 
has  been  done  upon  the  first  order,  ana 
it  still  remains  unexecuted.  I  have  some 
doubts  about  the  present  case,  but  I  do 
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not  wish  to  differ  from  the  decision  of  the 
Court,  that  the  role  should  be  absolate 
for  a  prohibition. 

Rule  ahsohiie. 


AttornojTS — J.    Popliam,    for  plain tifi&;    G.   M. 
Witherfleld,  for  defendant. 


(Appedlfrom  the  Beviaing  Barrister^  sGourt.) 

1872. 
Nov.  19. 


1873. 
Jan.  29. 
Ma7  2. 


WEBSTEB  (wppeUani)^  v,    the 

OVERSEERS  OF  ASHTON-UNDER 

LYNB  (respondents), 
hadheld's  case. 


Parliament — Couvdy  Vote — BenUcharge 
— Actual  Possession — 2  Will.  4.  c.  45.  s. 
26— Statute  of  Uses,  27  Hen.  8.  c.  10-^ 
Whether  Court  hound  by  its  own  Decisions, 

WJiere  the  conveyance  granting  a  rent 
charge  operates  under  the  Statute  of  Uses, 


27  Hen.  8.  c.  10,  the  person  to  whose  use  ike 
rent  charge  is  granted  is,  by  force  of  the 
statute,  in  the  adual  possession  of  such  reni 
charge,  within  the  meaning  of  section  2G  of 
the  Beform  Act,  2  WiU.  4.  c.  45,  as  soon  as 
the  grwnt  is  executed,  according  to  the 
decision  in  Heelis  v.  Blain,  which  the 
Court  followed,  not  h^ng  satisfied  thai  it 
is  a  wrong  decision. 

Semble,  the  Court  is  not  hound  hy  its 
former  decision,  though  it  is  a  Court  of 
ultimate  appeal  in  registration  cases,  and 
its  decision  in  such  cases  is  made  final  hy 
6^7  Vict.  c.  18.  s.  66  ;  hut  the  Court  wiU 
fwt  overrule  such  former  decision  unless  U 
he  shewn  to  ho  clearly  wrong. 

Appeal  frt>m  the  decision  of  the  Re- 
vising Barrister  appointed  to  revise  the 
list  of  voters  for  the  south-eastern  divi- 
sion of  the  county  of  Lancaster. 

The  appellant  duly  objected  to  the 
name  of  Joseph  Hadfield  being  inserted 
in  the  list  of  voters  for  the  said  division 
of  the  said  county. 

The  claim  of  the  said  Joseph  Hadfield 
was  as  follows — 


Hadfield,  Joseph 


36,    Stockport   Koad, 
ABhtoQ-under-Lyno. 


One  17th  share  of  rent 
charge  issuing  from 
freehold  land  and 
houses 


Cotton  Street,  Bentwich 
Street,  and  Moss  Street. 
Hugh  Mason,  ownor. 


The  following  facts  were  established 
by  the  evidence. 

By  an  indenture  made  and  dated  the 
29th  of  January,  1872,  and  made  between 
Hugh  Mason  of  the  first  part,  the  said 
Joseph  Hadfield,  Robert  Taylor  Weild, 
and  others,  of  the  second  part,  and  the 
said  Joseph  Hadfield  and  Robert  Taylor 
Weild  of  the  third  part,  the  said  Hugh 
Mason  being  seised  in  fee-simple  in  pos- 
session of  certain  lands  and  messuages 
in  Ashtoii-nnder-Lyne  aforesaid,  granted 
nnto  the  said  Joseph  Hadfield  and  Robert 
Taylor  Weild,  being  parties  thereto  of  the 
third  part,  and  their  heirs,  one  perpetual 
yearly  rent  charge  of  352.  149.,  to  be 
payable,  clear  of  all  deductions  whatso- 
ever (except  property  or  income  tax), 
bv  equal  halt-yearly  payments  on  the 
29th  day  of  July  and  the  29th  day  of 


Januaiy  in  each  year ;  and  the  first  pay- 
ment to  be  due  on  the  29th  day  of  July 
then  next,  and  to  be  issuing  from  and 
out  of  and  charged  and  chargeable  upon 
the  said  lands  and  messuages,  to  hold  the 
said  rent-charge  nnto  the  said  Joseph 
Hadfield  and  Robert  Taylor  Weild,  and 
their  heirs  for  ever.  A  copy  of  the  in- 
denture accompanied  and  was  to  be  taken 
as  part  of  the  case. 

In  the  said  deed  is  contained  a  decla- 
ration that  the  s^d  rent-charge  and  the 
power  of  distress  therein  expressed  to  be 
granted  to  Hadfield  and  Weild,  is  so 
granted,  and  they  thereby  agreed  that 
they  should  hold  and  stand  entitled  to  the 
same  '*  to  the  use  of  the  parties  thereto 
of  the  second  part,  and  their  respec- 
tive heirs  and  assigns,  as  tenants  in  com- 
mon, and  not  as  joint  tenants." 
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The  moiety  of  the  said  rent-charge  of 
351.  149.  (less  property  tax)  due  on  the 
29th  of  July,  was  paid  on  the  30th  of 
July,  1872,  by  the  said  Hugh  Mason  to 
Hadfield  and  Weild,  pursuant  to  the  deed, 
and  divided  equally  by  them  amongst  the 
said  persons  (except  Alderson  Thomas), 
parties  to  the  said  deed  of  the  second 
part,  and  John  Richardson,  who  stands 
in  the  stead  of  the  said  Alderson  Thomas. 

It  was  contended  by  the  objector  that 
the  said  Joseph  Hadfield  was  not  in  the 
actual  possession  of  the  said  rent-charge 
for  six  calendar  months  previous  to  the 
Slst  of  July,  1872,  as  required  by  the 
2  Will.  4.  c.  45.  s.  26. 

It  was  contended  by  the  party  objected 
to  upon  the  authority  of  Heelis  v.  Blain 
(1)  that  the  Statute  of  Uses,  27  Hen.  8. 
c.  10,  operated  to  give  to  the  said  party 
objected  to,  and  the  said  other  persons, 
parties  to  the  said  indenture  of  the  se- 
cond part,  the  actual  possession  of  the 
said  rent-charge  on  the  execution  of  the 
said  indenture. 

The  Revising  Barrister  held,  upon  the 
au^ority  of  that  case,  that  the  claim  was 
good. 

HerscheU,  for  the  appellant,  contended 
that  the  decision  in  Heelia  v.  Blatn  (1) 
was  wrong,  and  ought  to  be  overruled, 
inasmuch  as  the  Statute  of  Uses  never 
gave  '*  the  actual  possession  "  which  the 
26th  section  of  the  Reform  Act  (2  WiD. 
4.  c.  45)  contemplated.  [He  cited  WU* 
Uama  on  Beal  Property^  8th  edition,  p. 
176,  Qilbert  on  Uses^  3rd  edition,  pp. 
185,  228,  Ltdwich  v.  MUton  (2),  Fon^ 
hlcunque  on  Equity,  vol.  2,  p.  12,  and 
Comyn's  Digest,  Uses  (1),  where  it  is  said, 
"  By  statute  27  Hen.  8  c.  10  cestui  que 
useis  immediately  seised  and  in  actual  pos- 
session— Cro.  Eliz.  46,  and  therefore  shall 
have  assize  or  trespass  against  a  stranger 
before  entry,"  and  which  was  relied  on  by 
counsel  for  the  appellant  in  Heelis  v. 
Blain  (1)  and  Oomyn^a  Digestj  Trespass 
(B.  3),  where  it  is  said,  "  so  a  bargainee 
shall  not  have  trespass  before  entry 
tiiough  the  possession  is  transferred  to 
him  by  the  statute  " — Oeary  v.  Bearcroft 

(1)  18  Com.  B.  Bep.  N.S.  90;  8.  c.  34  Law  J. 
Bep.  (w.8.)  CJP.  88. 

(2)  Cxo.  Jac  604. 


(3)  ;  Bridgman^s  Judgments,  495  ;  Anelay 
V.  Leuns  (4)  ;  BciCon*s  Readings  on  the 
Statute  of  Uses,  pp.  26,  38 ;  LitUeton's 
Tenures,  p.  366;  MaUory's  Case  (5) ;  Qreen 
V.  Wallwin  (6)  ;  and  Boscoe  on  Beat  Ac^ 
tions,  p.  652. 

MeUor  (Kenelm  Dlghy  with  him),  for 
the  respondent,  contended,  first,  that  as 
the  Court  in  registration  cases  was  a 
Court  of  ultimate  appeal  its  decisions 
were  binding  upon  itself  in  like  manner 
as  decisions  of  the  House  of  Lords  are 
binding  on  the  House  itself — The  Attorney 
General  v.  The  Beam,  and  Canons  of  Wind' 
sor  (7) ;  BeoAmsh  v.  Bea/inish  (8) ;  per 
Lord  WensleydaJe  in  The  Mersey  Bocks 
and  Harbour  Board  v.  Otbhs  (9) ;  and 
WiWs  Claim  of  Peerage  (10)  ;  6  Vict, 
c.  18.  s.  6G,  Secondly,  that  Heelis  v. 
Blain  (1)  was  rightly  decided — OHhert 
on  Bents,  p.  38,  Com,  Dig,,  title  Seisin  (C.) ; 
Murray  v.  Thomiley  (11)  ;  Hoyden  v.  TJie 
Overseers  of  Twerton  (12) ;  Barker  v.  Keate 
(13)  ;  Cruise's  Dig.,  386 ;  Com.  Dig.,  At- 
tornment (A.),  where  it  is  said,  **  So  if  a 
man  grant  a  rent-charge  or  a  rent-seek 
over  to  another,  the  tertenant  who  has 
the  freehold  must  attorn  to  the  grant," 
and  at  (B.  1^  where  it  is  said,  **  So  if 
the  tenant,  Ac,  deliver  a  penny,  half- 
penny, Ac.,  to  the  grantee  by  way  of  at- 
tornment ; "  at  (L.),  "But  an  attornment 
is  not  necessary  whore  the  edtatepasses 
by  way  of  use,  for  the  statute  27  Hen.  8. 
c.  10  executes  the  possession  to  the  use, 
Co.  L.  309  h,  E.  Dig.,  30  a  **—Cook  v. 
Herle  (14)  ;  Oale  on  Easements,  3rd  edi- 
tion,  p.  323 ;  Cole  on  Ejectment,  67 ;  and 
Sanders  on  Uses,  5th  edition,  p.  25. 

Herschell  replied. 

(3)  Carter  66. 

(4)  17  Com.  B.  Rep.  N.S.  316 ;  8.  c  2d  Law  J. 
Rep.  (N.S.)  C.P.  121. 

(6)  6  Rep.  Ill  b. 

(6)  Noy  73. 

(7)  8H.L.  Cas.  369;  b.  c  30  Law  J.  Rep. 
(n.8.)  Chanc.  629. 

(8)  9  H.L.  Cas.  274. 

(9)  35  Law  J.  Rep.  (n.8.)  Ezch.  225;  s.  c 
Law  Rep.  1  H.L  125. 

(10)  Law  Rep.  4  H.L.  Cag.  147. 

(11)  2  Com.  B.  Rep.  217  ;  8.  c  15  Law  J.  Rep. 
(ir.8.)  C.P.  155. 

(12)  4  Com.  B.  Rep.  1 ;  8.  c  16  Law  S.  Rep. 
(if.8.)  C J>.  88. 

13)  1  Mod.  268 ;  8.  c  2  Mod.  249. 
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BOYILL,  C.J. — In  this  case  the  Bevising 
Barrister  allowed  the  claim  to  vote  of 
Joseph  Hadtield,  although  there  had  been 
no  actual  receipt  bj  him  of  the  rent- 
charge  in  respect  of  which  he  claimed  for 
six  months  previously  to  the  81st  of  July. 
The  respondents  contended  that  the 
claimant  was  entitled  to  vote  notwith* 
standing  he  had  nob  been  in  such  reqeipt 
of  the  rent,  because  by  force  of  the  Statute 
of  Uses  (27  Henry  8.  c.  10)  under  which 
the  ffrant  of  the  rent-charge  operated,  he 
was  m  the  actual  possession  of  the  rent- 
charge  as  soon  as  the  grant  was  made,  so 
that  he  was  thereby  brought  within  the 
26th  section  of  the  Reform  Act  (2  Will.  4. 
c.  45).  That  section  enacts  that  no  per- 
son shall  be  registered  "  in  respect  of  his 
estate  or  interest  in  any  lands  or  tene- 
ments as  a  freeholder,  copyholder,  cus^ 
toniary  tenant  or  tenant  in  ancient 
demesne,  unless  he  shall  have  been  in  the 
actual  possession  thereof y  or  in  the  receipt 
qfthe  rents  and  profits  thereof,  for  his  own 
use  for  six  calendar  months  at  least  next 
preyious  to  the  last  day  of  July  in  such 
year."  The  terms  of  that  section  are 
applicable  to  lands  or  tenements,  and 
rent-charge  is  a  tenement,  and  according 
to  the  earlier  decisions,  namely,  Murray  y. 
TharnUey  (11),  and  Ha/yden  v.  The  Over' 
seers  of  Twerto^i  (12),  there  must  be  an 
actual  possession  of  it  within  the  meaning 
of  this  section  in  order  to  entitle  the 
grantee  of  the  rent-charge  to  be  registered. 
When  he  takes  the  rent-charge  at  common 
law  and  not  under  the  Statute  of  Uses, 
he  must,  as  was  decided  by  us  lately  in 
Orme^s  Case  (15),  be  in  the  actual  receipt 
of  the  rent ;  but  when  the  rent-charge 
takes  eflfect  by  virtue  of  the  Statute  of 
Uses,  it  was  decided  in  Heelis  v.  Blain 
(1)  that  such  receipt  of  rent  was  not 
necessary.  The  learned  counsel  for  the 
appellant  has  addressed  us  with  a  very 
able  argument  to  shew  that  the  decision 
in  Heelis  v.  Blain  (1)  is  not  warranted 
in  point  of  law.  Strong  reasons  have 
bten  given  by  him  for  saying  that  if  the 
matter  were  new  the  decision  by  us 
should  be  different  from  what  was  decided 
by  this  Court  in  Heelis  v.  Blain  (1),  and 
the  question  which  arises  is  whether  we 

(16)  Ante,  CJ>.  88. 


are  now  to  act  according  to  that  decision 
or  whether  we  are  to  lay  down  a  different 
rule. 

On  behalf  of  the  respondents  it  was 
contended  that  this  Court  being  one  of 
ultimate  appeal  in  registration  cases  ought 
not  to  overrule  its  previous  decisions. 
The  Court,  however,  is  often  in  a  difficulty 
as  to  what  is  the  true  meaning  of  an  Act 
of  Parliament,  which  frequently  arises 
from  the  mode  in  which  Acts  are  framed, 
and  altered  in  passing  through  the  Houses 
of  Parliament.  There  are  also  cases  in 
which  the  decisions  of  this  Court  have 
not  been  uniform.  In  BoUeston  v.  Cope 
(16)  this  Court  had  to  determine  between 
two  former  decisions  which  were  ap- 
parently contradictory.  I  should  there- 
fore be  sorry  to  lay  down  any  rule  to  pre* 
vent  this  Court  from  reconsidering  its 
judgment  on  any  point  which  may  come 
before  it  and  in  which  it  may  have  been 
mistaken.  I  do  not  consider  that  this 
Court  is  absolutely  bound  to  adhere  in 
every  case,  as  the  House  of  Lords  does,  to 
its  previous  decisions.  The  House  of  Lords 
is  the  ultimate  Court  of  Appeal,  and  its 
decisions  are  declarations'  of  the  law  by 
the  whole  House  of  Peers,  although  in 
modem  days  only  a  selected  number  of 
its  members  takes  part  in  pronouncing 
them.  It  seems  to  be  clearly  settled  that 
the  law  so  declared  by  the  House  of 
Lords  is  binding  on  all  and  on  the  House 
itself  That  principle,  I  think,  does  not 
apply  to  the  Courts  of  law  at  Westminster 
in  cases  where  they  have  a  peculiar  juris- 
diction, such  as  in  appeals  to  the  Queen's 
Bench  ^m  the  Quarter  Sessions,  in  cases 
in  the  Exchequer  relating  to  the  revenue, 
and  in  this  Court  in  cases  under  the  B^is- 
tration  Acts,  and  in  matters  relating  te  the 
management  of  railways,  under  the  Bail- 
way  and  Canal  TrafEc  Act.  It  must 
necessarily  involve  time  before  the  law 
is  settled  in  matters  under  these  Acts,  and 
great  inconvenience  and  mischief  would 
result  if  this  Court,  in  such  cases,  were 
to  hold  itself  conclusively  bound  by  its 
former  decisions.  I  therefore  think  that 
I  have  full  liberty  te  hold  myself  not  con- 
clusively bound  by  the  decision  in  HeeUa 

(16)  40  Law  J.  Rep.  (n.s.)  C.P.  160;  ».  c  Law 
Bep.  6  C.P.  292. 


Digitized  by 


Google 


.Vol.  4a.] 


EASTER  TERM,  1873. 


149 


T.Blcdn  (l)f  but  in  oonsidering  the  ques- 
tion whether  we  are  now  to  act  on  it,  I 
think  we  ought  to  do  so  unless  it  be  most 
clearly  made  out  that  it  cannot  be  sup- 
ported in  law,  and  that  our  adopting  it 
would  lead  to  inconvenience.  Now  if  this 
case  were  a  matter  affecting  titles  and 
the  practice  of  conveyancing,  it  would  be 
very  important  to  take  care  how  we  acted, 
but  that  is  not  so  as  it  seems  to  me,  and 
all  we  have  to  do  is  to  ascertain  the  effect 
of  the  operation  of  the  Statute  of  Uses  as 
regards  the  franchise.  Heelis  v.  Blain  (1) 
was  a  decision  only  on  that  point.  The 
question  was  whether  a  person  taking  a 
rent  charge  under  a  grant  which  operated 
by  force  of  the  Statute  of  Uses  was  in  the 
actual  possession  of  such  rent-charge  as 
soon  as  the  grant  was  executed.  This 
Court  in  Heelis  v.  Blain  (1)  was  of 
opinion  that  .he  was,  and  the  Court  re- 
ferred to  several  authorities  in  support  of 
such  opinion,  but  unfortunately  several 
other  authorities  which  have  been  brought 
before  us  in  this  case  were  not  present  to 
the  mind  of  the  Court  on  that  occasion, 
and  I  must  say  that  the  argument  of  Mr. 
Herschell  has  shaken  my  confidence  in 
the  decision  in  Hedis  v.  Blam  (1) ;  but 
in  order  to  prevail  the  argument  must 
not  only  raise  a  doubt,  but  it  must  con- 
clusively shew  that  that  decision  was 
wrong.  Now  does  it  do  so  ?  I  think  it 
does  not  It  has  been  considered  for  a 
length  of  time  that  the  Statute  of  Uses 
gives  a  possession  which  for  some  pur- 
poses is  treated  the  same  as  an  actual 
possession.  The  more  ordinary  case  of 
constructive  actual  possession  under  the 
statute  is  that  of  a  lease  and  release,  which 
is  said  by  Noy  was  resorted  to  in  order  to 
evade  the  Statute  of  Uses.  Mr.  Preston 
at  page  219  of  the  second  volume  of  his 
work  on  conveyancing  says,  "By  the 
common  law  and  tiU  the  statute  for 
the  amendment  of  the  law  (4  Anne,  c.  16. 
s.  9)  attornment  of  uie  particular 
tenant  was  essential  to  the  validity  of 
the  grant,  and  the  tenant  might  in  many 
oases  withhold  attornment,  or  the  grantor^ 
or  grantee  might  die  before  attornment 
had  taken  place.  Each  of  these  events 
would  defeat  the  grant,  for  unless  attorn- 
ment was  obtained  in  the  lifetime  of  the 
grantor,  and  also  of  the  grantee,  the  grant 


became  inoperative,  and  failed  in  effect. 
Besides  there  was  a  notoriety  attending 
livery  or  attornment,  which  must  have 
been  distressing  in  transactions  of  deli- 
cacy which  required  secrecy ;  and  in  giving 
the  history  of  this  assurance,  it  is  said 
this  conveyance  was  at  first  only  pur- 
posely contrived  by  Serjeant  Francis 
Moore,  at  the  request  of  Lord  Norris,  to 
the  end  that  some  of  his  kindred  or  near 
relations  should  not  take  notice  by  any 
search  of  public  recordg  what  convey- 
ance or  settlement  he  should  make  of  his 
estate."  "The  inconveniences  thus  ex- 
perienced naturally  led  men  of  extensive 
practice  to  contrive  some  mode  of  con- 
veyance bv  which  the  estate  might  be 
transfen*ea  immediately  and  without  any 
interval  from  one  man  to  another,  although 
both  parties  were  at  a  distance  from  the 
lands,  and  without  even  the  necessihr  of 
their  meeting  for  the  purpose  or  their 
giving  any  written  authority  to  deliver 
or  receive  the  seisin,"  In  Noy^s  Maxims^ 
289,  Noy,  who  has  always  been  considered 
a  very  high  authority,  says — "  The  usual 
conveyance  at  common  law  was  by  feoff- 
ment, to  which  livery  and  seisin  were 
necessary,  the  possession  being  thereby 
given  to  the  feoffee ;  but  if  there  were  a 
tenant  in  possession,  and  so  livery  could  not 
be  made,  then  the  reversion  was  granted, 
and  the  particular  tenant  always  attorned 
to  the  grantee  ;  and  upon  the  same  reason 
it  was  that  afterwards  a  lease  and  release 
were  held  a  good  conveyance  to  pass  an 
estate ;  but  at  that  time  it  was  made  no 
question  but  that  the  lessee  was  to  be  in 
actual  possession  by  means  of  an  actual 
entry  on  the  lands  before  the  release  was 
made.  Afterwards,  when  uses  became 
frequent,  and  settlements  to  uses  very 
common,  to  prevent  the  many  incon- 
veniences thereby  introduced  the  statute 
of  27  Hen.  8.  c.  10,  was  made,  by  which 
the  use  was  united  to  the  possession; 
and  after  this  statute,  it  became  an 
opinion  that  if  a  lease  for  years  were 
made  upon  a  valuable  consideration  by 
the  wonls  '  demise,  let  or  grant,'  a  re- 
lease might  operate  upon  it  without  an 
actual  entry  of  the  lessee,  because  the 
statute  executed  the  lease  and  raised  a 
use  presently  to  the  lessee."  Further,  at 
p.  228,  Mr.  Freston  8ays-^**The  bargain 
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and  sale  passed  an  nde,  and  the  nse  was 
execnted  by  the  statate  of  27  Hen.  8.  for 
transferring  nses  into  possession,  and  the 
nse  became  a  term,  in  other  words,  an 
actual  estate,  and  the  bargainee  was  with- 
out entry  precisely  in  the  same  circnm- 
fitances  as  a  lessee  at  the  common  law 
was  after  entry  or  attornment,  with  the 
difference  only  that  a  bargainee  could  not 
maintain  trespass  for  any  injury  to  the 
possession  until  he  had  actually  entered ; 
out  this  was  a  circumstance  which,  though 
it  affected  the  remedy  for  injuries  to  tne 
possession,  was  not  of  any  importance  in 
the  consideration  of  the  principles  on 
which  the  doctrine  of  releases  in  enlarg- 
ment  of  a  vested  estate  for  years  de- 
pended." 

In  Barker  v.  Keate  (13)  the  question  arose 
in  29  Car.  2,  as  to  the  operation  of  the 
Statute  of  Uses,  and  whether  it  gave  suf* 
fioient  possession  to  make  the  lessee  under 
a  bargain  and  sale  for  a  year  a  good 
tenant  to  the  prsacipe,  and  it  was  there 
held  *'  that  the  word  '  grant '  in  the  lease 
will  make  the  land  pass  by  Way  of  use ; 
that  the  reservation  of  a  peppercorn  was 
a  good  consideration  to  raise  an  nse  to 
support  a  common  recovery;  that  this 
lease  being  within  the  Statute  of  Uses, 
there  was  no  need  of  an  actual  entry  to 
make  the  lessee  capable  of  the  release, 
for  by  virtue  of  the  statute  he  shall  be 
adjudged  to  bo  in  actual  possession,  and 
80  a  good  tenant  to  the  prsBcipe."  The 
statute,  therefore,  did  for  some  purposes 
transfer  an  actual  possession,  and  in  the 
ordinary  forms  of  conveyance  by  lease 
and  release  since  that  case,  the  release 
has  clearly  treated  and  described  the 
bargainee  for  the  year  as  being  in  the  ac- 
tual possession.  Consequently  there  were 
purposes  for  which  during  upwards  of 
two  centuries  the  statute  has  been  con- 
sidered to  give  the  a/^lual  possession.  It 
has  been  lield  in  Oeary  v.  Bearcrofi  (8) 
that  the  statute  did  not  give  a  possession 
which  would  enable  the  grantee  to  main- 
tain trespass ;  whilst  in  an  Anonymovs  case 
(17)  it  was  decided  that  it  did  give  such 
possession  as  would  enable  him  to  main- 
tiun  an  assise.  It  would  be  hopeless  to 
attempt  to  reconcile  the  subtleties  of  this 

(17)  OiOi  Eliz.  4iS. 


branch  of  the  law,  or  to  steer  between 
them  so  as  to  lay  down  a  consistent  rule. 

1  find  that  for  some  purposes  the  Statute 
of  Uses  has  been  considered  to  give  actual 
possession,  and  for  others  not  to  do  so, 
and  under  these  circumstances  are  we  to 
say  that  the  Court  in  Heelis  v.  Bladn 
(1)  was  clearly  wrong  in  holding  that 
the  statute  gave  possession  of  a  rent 
charge  sufficiently  *  to  satisfy  the  26th 
section  of  the  Reform  Act,  2  Will.  4.  o. 
45?  There  is  a  difficulty  in  applying 
words  applicable  to  lands  to  an  incor- 
poreal tenement.  Probably  if  the  matter 
had  been  res  nova,  I  shoula  have  decided 
differently  from  what  was  decided  by 
Heelis  v.  Blain  (1),  but  I  cannot  find 
sufficient  reasons  to  say  that  the  autho- 
rities on  the  subject  are  so  clear  as  that 
the  decision  in  Heelis  v.  Blain  (1)  was  cer- 
tainly wrong.  That  decision,  was  in  1864, 
and  has  been  acted  on  ever  since,  and 
Parliament  has  not  thought  proper  to 
make  any  alteration  of  the  law  there  laid 
down,  although  it  has  since  legislated 
upon  the  subject. 

It  seems  to  me,  therefore,  that  there 
are  no  sufficient  grounds  for  our  so  dis- 
senting from  the  decision  in  Heelis  v. 
Blain  (1)  as  that  we  ought  to  overrule  it. 
This  appeal  must  be  dismissed,  but  under 
the  circumstances  without  costs. 

Brett,  J.  —  The  question  is,  whether 
within  the  meaning  of  the  Reform  Act, 

2  Will.  4.  c.  45.  s.  26,  the  claimant  can  be 
held  to  have  been  in  the  actual  possession 
of  the  rent-charge  for  six  months  before 
the  31st  of  July.  It  is  said  that  he  can 
because  the  grant  to  him  of  the  rent 
charge  took  effect  under  the  Statute  of 
Uses,  and  by  that  statute  he  is  to  be 
deemed  to  have  been  in  the  actual  posses- 
sion on  the  execution  of  the  grants  and 
unless  the  case  of  Heelis  v.  BUiin  (1)  is 
to  be  overruled  that  is  right.  Therefore, 
it  has  been  urged  on  the  part  of  the  ap- 
pellant that  we  ought  to  overrule  that 
case.  On  the  other  hand,  it  has  been 
argued  for  the  respondents  that  we  can- 
not do  so,  first,  because  this  Court  is  a 
Court  of  ultimate  appeal  in  registration 
cases ;  and  secondly,  because  of  Uie  words 
of  6  Vict.  c.  18.  s.  66,  viz., "  that  every  de- 
cision  of  the  Court  shall  be  final  and  ccm- 
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dusive  in  the  case  upon  the  point  of  law 
adjudicated  upon,  and  shall  be  binding 
upon  every  Committee  of  the  House  of 
Commons  appointed  for  the  trial  of  any 
petition  complaining  of  an  undue  election 
or  return  of  any  member  to  serve  in  Par- 
liament." Cases  have  been  cited  to  shew 
that  the  House  of  Lords,  when  acting  in 
a  judicial  capacity,  will  not  overrule  its 
own  decisions.  I  doubt  very  much  whe- 
ther if  it  were  shewn  clearly  to  the  House 
that  a  former  decision  was  wrong,  it 
would  not  reconsider  the  same  and  act 
accordingly;  but  be  that  as  it  may,  I 
think  this  Court,  sitting  to  administer  the 
law  under  the  Act,  is  bound  to  administer 
the  law  which  is  right  according  to  the 
best  of  its  judgment.  The  Court  should, 
I  think,  as  I  said  in  Orme'a  Case  (15),  ad- 
here loyally  to  its  former  decisions,  unless 
clearly  shewn  to  have  been  wrong,  but  if 
a  former  decision  be  clearly  wrong  the 
Court  ought  not  to  follow  it ;  and  this  Court 
I  am  sure  has  so  acted  upon  more  than 
one  occasion.  With  respect  to  the  words 
of  6  Vict.  c.  18.  8.  66,  it  seems  to  me  that 
the  decision  of  the  Court  is  to  be  taken 
only  as  final  in  the  case  in  which  it  is 
given. 

The  question  then  is,  whether  this  Court 
^ould  overrule  the.  decision  in  Heelis  v. 
Blain  (1).  The  decision  there  was  that 
the  phrase,  "actual  possession,"  in  sec- 
tion 26  of  the  Reform  Act,  must  have 
the  same  meaning  ascribed  to  it  as  the 
word  "  possession "  in  the  Statute  of 
Uses.  The  authorities  to  which  my  Lord 
has  referred  shew  by  a  continuous  and 
general  interpretation  of  conveyancers  and 
Courts  that  "  the  possession  "  spoken  of 
in  the  Statute  of  Uses  is  to  be  deemed  to 
be  "  an  actual  possession,"  and  that  that 
applies  to  the  case  of  a  rent-chfiirge  as  well 
as  to  the  case  of  land.  In  the  case  of 
land  it  can.be  seen  if  the  actual  possession 
has  been  got  rid  of  the  moment  it  occurs, 
and  there  seems  to  me  to  be  no  great 
difficulty  in  shewing  by  some  visible  act 
that  the  qtuui  possesion  given  by  the 
Statute  of  Uses  has  been  got  rid  of,  and 
if  it  has  before  the  six  months  have  taken 
place  required  by  the  26th  section  of  the 
Reform  Act  (2  Will.  4  c.  45),  then  of 
course  the  possession  has  not  continued 
for  such  six  months.    In  the  case  of  a 


rent-charge  it  is  more  difficult  to  see  when 
the  actual  possession  has  been  got  rid  of. 
It  may  be  done  by  the  assignment  of  the 
rent-charge,  and  so  it  would  be  thereby 
visibly  got  rid  of,  and  it  may  be  that  the 
mere  abstaining  from  receiving  the  rent 
when  due  would  be  evidence  that  it  had 
been  got  rid  of.  But  it  seems  to  me  that 
the  actual  possession  of  the  rent-charge 
being  once  in  the  grantee  by  force  of  the 
Statute  of  Uses,  it  must,  from  its  nature, 
be  taken  to  remain  in  him  until  some  rent 
be  due  and  be  not  received,  or  until  he 
has  done  some  act  to  divest  himself  of  it. 
I  think  that  is  the  substantial  ground  on 
which  Heelis  v.  Blain  (1)  was  decided, 
and  paying  the  Judges  who  decided  that 
case  the  deference  due  to  their  great 
learning  and  ability,  I  am  wholly  unpre- 
pared to  say  that  their  decision  was  wrong. 
Therefore  it  seems  to  me  that  the  clear 
course  for  us  now  to  follow  is  not  to  over- 
rule Heelis  v.  Blain  (1).  I  admit  that 
this  is  an  anomalous  decision  with  regard 
to  the  Franchise  Acts,  but  it  must  so  re- 
main until  the  legislature  interferes. 

Geovb,  J. — I  also  am  of  opinion  that 
the  decision  of  the  Revising  Barrister 
should  be  affirmed;  though  I  must  ad- 
mit that  if  the  matter  had  come  before 
the  Court  for  the  first  time,  I  think,  read- 
ing the  18th  and  26th  sections  of  the 
Reform  Act  (2  Will.  4.  c.  45)  together,  I 
should  have  held  that  the  26th  section 
meant  that  there  should  be  something 
which  should  have  the  effect  of  preventing 
a  mere  paper  title,  and  should  enable  the 
public  to  know  the  person  who  was  the 
real  owner  in  possession  of  that  which 
was  to  confer  the  ^nchise.  In  Murray 
V.  Thomiley  (11),  which  turned  upon  the 
meaning  of  the  words  "  actual  possession  " 
in  this  26th  section,  Tindal,  C.J.,  said— 
'^We  think  those  words  mean  a  posses- 
sion in  fact,  as  contradistinguished  from 
a  possession  in  law ;  and  that  as  the  pos- 
session in  fact  of  a  i^nt-charge  must  be 
the  actual  manual  receipt  of  the  rent  it- 
self, or  some  part  of  it,  or  of  something  in 
lieu  of  it,  so  there  could  be  no  sueh  pos- 
session in  fact  in  this  case,  where  the  first 
payment  of  the  rent  did  not  become  due 
until  after  the  expiration  of  the  month  of 
July,  and  where  nothing  whatever  took 
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place  bat  the  mere  exeoation  of  tlie  deed." 
And  in  another  part  ot  the  judgment  that 
learned  Judge  said — "  The  actual  posses- 
sion of  rent  being  therefore  a  well-known 
legal  phrase  or  expression,  the  legislature 
cannot  be  taken  to  have  used  it  in  any 
other  than  such  well-known  sense,  that  is, 
as  contradistinguished  from  such  posses- 
sion in  law,  or  right  to  the  rent-chai^, 
as  the  bare  delivery  of  the  deed  of  grant 
would  confer."  It  may,  therefore,  be 
very  doubtful  whether  "actual  possession  " 
may  not  be  used  in  the  Reform  Act  in  a 
different  sense  from  what  the  possession 
given  by  force  of  the  Statute  of  Uses  has 
been  understood  to  mean.  In  Barker  v. 
Keate  (13)  the  actual  possession  given  by 
the  Statute  of  Uses  was  understood  €o  be 
where  there  had  been  no  physical  posses- 
sion, or  what  would  be  considered  such, 
as  in  the  case  of  a  rent-charge  by  the  re- 
ceipt of  the  rent.  All  this  has  arisen 
from  the  subtlety  of  conveyancers,  for  the 
words,  of  the  Statute  of  Uses  are  suffi- 
ciently clear.  The  object  of  that  Act 
was  to  make  all  ownerships  apparent,  so 
that  the  real  owner  should  also  be  the 
apparent  owner.  But  wo  know  how  that 
oDJect  has  been  defeated,  and  how  the 
statute  has  been  made  the  means  of  con- 
veying land,  and  of  giving  a  possession 
which  could  only  be  acquired  by  having 
an  actual  possession.  One  then  gets  into 
a  labyrinth  of  terms,  and  the  question  is 
whether  the  words  "actual  possession" 
in  the  Reform  Act  are  used  in  a  different 
sense  ^m  such  actual  possession  under 
the  Statute  of  Uses.  I  cannot  say,  there- 
fore, that  the  decision  in  Heelis  v.  Blain 
(I)  is  wrong ;  and  I  agree  that  except  it 
be  olearljr  wrong  this  Court  ought  not  to 
overrule  its  own  decision,  particularly  as 
it  has  remained  and  been  acted  on  for  se- 
veral years,  and  been  recognised  as  law 
when  the  subject  was  again  dealt  with  \^ 
the  legislature.  I  may  add  that  I  do  not 
think  the  words  of  section  G6  of  6  Vict. 
0.  18,  necessarily  make  the  decision  of 
this  Court  final  and  conclusive  to  all  in- 
tentB  and  purposes,  but  still  the  decision 
ought  to  be  very  clearly  wrong  before  we 
overrule  it. 

DsMMAN,  J. — I  am  of  the  same  opinion. 
The  great  question  in  this  case  is  what  is 


the  meaning  of  the  words  ''  actual  poBses* 
sion  "  in  section  26  of  the  Reform  Aot^ 
when  applied  to  a  rent^charge  siven  by  a 
deed,  which  takes  effect  under  Sie  Statute 
of  Uses.  I  agree  that  those  words  mean 
possession  in  fact  in  some  sense,  and  yet 
there  are  many  cases  in  which  what  is 
called  "  actual "  is  really  only  "  construc- 
tive." One  of  the  latest  instances  of  this 
is  to  be  found  in  Oladsfoney,  Padwich  (18), 
where  the  expression  "actual  seizure" 
was  held  to  mean  no  more  than  "  seizure," 
and  it  was  decided  that  the  actual  seizure 
by  the  sheriff  at  a  mansion  house  included 
goods  at  a  farm  house,  situate  nearly  a 
mile  distant  from  the  mansion.  Then, 
with  respect  to  a  rent-charge,  actual  pos- 
sion  can  hardly  mean  actual  possession  in 
fact,  because  the  subject  matter  is  incor- 
poreal. That  being  so,  we  have  the  de- 
cision in  HeeJis  v.  Blain  (1)  as  an  express 
authority  on  the  point.  It  vras  decided 
before  the  last  Registration  Act  (31  &  32 
Viot.  c.  58),  and  it  must  be  taken  that 
the  legislature  knew  of  it,  and  therefore 
it  ought  to  be  binding  upon  ns,  unless  it 
can  conclusively  be  shewn  to  be  wrong. 
Now,  notwithstanding  a  most  able  arga- 
ment  which  I  have  heard  from  Mr. 
Herschell,  I  am  by  no  means  clear  that 
had  the  case  come  before  us  for  the  first 
time,  I  should  not  have  decided  in  the 
same  way  as  was  decided  by  this  Court 
in  Heelis  v.  Blain  (1).  That  being  so, 
I  do  not  think  that  we  ought  to  overrule 
that  case,  and  consequently  the  decision 
of  the  Revising  Barrister,  which  was  given 
upon  the  authority  of  that  case,  ought  to 
be  affirmed. 

Decision  affirmed. 


Attorneys— J.  E.  Fox,  agent  for  Bobert  Evans,  of 
Ashton-under-Lyne,  for  appellant^  Bickards  & 
Walker,  agents  for  J.  W.  Mellor,  of  Oldham,  for 
respondents. 


(18)  40  Law  J.  Rep.  (k.s.)  £scb«  154 ;  s.  c  Lav 
Bep.  6  Ezch.  908. 
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(In  ihe  Second  Division  of  the  Oourt,) 

1873.    1 
May  5.  / 


COBKLINQ  V.  HISSST.* 


Oharter-Pariy —  Warranty  — "  Esffpeded 
tohecUA.  about  the  Ibth  of  December  J* 

In  a  charter-party^  dated  the  Uth  of  No- 
vember j  1871,  defendants  ship  was  chartered 
to  the  plaintiff  as  follows — "  It  is  this  day 
mutually  agreed  between  Messrs,  M.  8f  S., 
of  the  good  British  steamship  OereSy  of  the 
measurement^  ^c,  whereof  ^c,  is  master^ 
expected  to  be  at  Alexandria  about  the  16th 
of  December^  and  the  plaintiff^'^  Sfc.^  8fc, 
The  declaration  setting  out  the  charter* 
party  alleged  as  a  breach  that  the  ship 
was  not  then  expected  to  be  at  Alexandria 
oiboui  that  dayy  but  was  then  in  such  part 
of  the  world  and  under  such  engagements 
that  the  ship  could  not  perform  her  said 
engagem^Us  and  arrive  at  Alexandria  about 
the  same  day : — Held,  on  demurrer,  that  the 
statemeiht  in  the  charter-party  was  a  war* 
raniy  or  condition  that  the  ship  was  then  in 
such  a  place  and  under  such  engagement  as 
that  she  might  reasonably  be  expected  to  be 
at  Alexandria  about  the  day  mentioned^  and 
that  the  breach  was  weU  assigned, 

A  pled  to  the  above  declaration  set  out 
the  position  in  which  and  certain  engage- 
ments under  which  the  ship  then  was^ 
and  alleged  notice  thereof  to  the  plaintiff j 
and  that  the  charter-party  was  m^ade 
subject  to  the  condition  that  the  said 
vessel  should  with  aU  cowoenien^  speed 
fulfil  her  said  engagements^  and  then  sail 
and  proceed  to  Alexandria^  and  averred 
performance  of  the  said  condition: — Held, 
thai  tJie  plea  was  a  good  plea  upon  the 
authority  of  Young  v,  Austen  (38  Law  J. 
R^.  (N.s.)  C.P.  233). 

The  declaration,  which  was  on  a  charter- 
party,  dated  the  14th  of  November,  1871, 
set  out  the  contract  verbatim,  the  material 
part  of  which  was  that  it  was  agreed 
between  the  defendants  of  the  good  Bri- 
tish steamship  or  vessel  called  Uie  Geres, 
of  the  measurement,  Ac.,  whereof^  &c.,  is 
master,  "expected  to  be  at  Alexandria 
about  the  16th  of  December,*'  and  the 
.  plaintiff,  of  Manchester,  merchant,  that 
the  said  ship  should,  with  all  convenient 

*  Coram  Keating,  J. ;  and  Honyman,  J. 
Kew  Suub0,  42.--CJP. 


speed,  sail  and  proceed  to  Alexandria^ 
Egypt,  or  so  near  thereunto  as  she  may 
ssf ely  get,  and  there  load  from  the  agents 
of  the  chaii;erers  a  full  and  complete  cargo 
of  cotton  seed  which  the  said  merchfi^t 
bound  himself  to  ship  and  send  alongside 
at  the  port  of  loading  as  fast  as  the  steamer 
could  take  it  in.  The  breach  assigned 
was  that  the  said  ship  was  not  then  ex- 
pected to  be  at  Alexandria  about  the  said 
15th  day  of  December,  1871,  but  was 
then  in  such  part  of  the  world  and  under 
such  engagements  that  the  said  ship 
could  not  perform  her  said  engagements 
and  arrive  at  Alexandriaabout  the  said  day. 

The  third  plea  was  that  before  and 
at  the  time  of  the  making  of  the  alleged 
agreement,  the  said  vessel  Ceres  in  the 
said  charter-party  mentioned  was  on  a 
passage  to  Bevel  and  Helsingfors,  and 
thence  to  load  from  Gronstadt  or  Riga  for 
a  port  on  the  east  coast  of  England,  or  a 
port  on  the  continent,  and  thence  to  pro- 
ceed to  Alexandria  with  a  cargo  from  a 
coal  port,  of  all  which  the  plaintiff  had 
notice,  and  that  the  charter-party  was 
made  subject  to  the  condition  that  the 
said  vessel  should  with  all  convenient 
speed  fulfil  her  said  engagements  and 
then  sail  and  proceed  to  Alexandria,  and 
that  the  said  vessel  did  with  all  convenient 
speed  fulfil  her  said  engagement,  and  sail 
and  proceed  to  Alexandria. 

Demurrers  to  the  declaration  and  the 
third  plea. 

Day  (Petheram  with  him),  for  the 
plaintiff. — The  statement  in  the  charter- 
pariy  is  not  too  vague  to  be  treated 
as  a  warranty — Behn  v.  Bv/mess  (1). 
It  is  not  so  vague  as  ^'thereabouts," 
the  expression  used  in  Barker  v.  Windle 
(2),  yet  even  in  that  case  if  the  ques- 
tion had  arisen  on  demurrer,  Martin, 
B.,  would  have  held  the  statement  to 
amount  to  a  warranty.  In  OUvve  v. 
Booker,  referred  to  in  Behny,  Bumess  (1), 
a  statement  was  held  a  condition,  though 
it  is  said  in  the  marginal  note  to  have 
been,  "having  sailed  three  weeks  ago  or 
thereabouts." 

(1)  3  B.  &  S.  761 ;  B.  c.  32  Law  J.  Eep.  (n.s.) 
Q:B.  204. 

(2)  6  E.  &  B.  675 ;  e.  c.  nom,  WindU  V.  BarJctr 
25  Law  J.  Bep.  (n.s.)  Q.B.  349. 
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Butt  (Wehder  with  him),  for  the  de- 
fendant.— The  gtatement  that  the  vessel 
was  "  expected  to  be  at  Alexandria  about 
the  15th  of  December,"  did  not  amount  to 
a  warranty  that  she  iwas  in  such  a 
position  as  to  render  it  probable  that  she 
woold  arrive  at  Alexandria.  It  is  con- 
ceeded  that  a  statement  that  a  ship  was 
"  now  in  the  port  of  Amsterdam  **  amounts 
to  a  warranty — Behn  v.  Bumess  (1),  but 
that  is  a  more  positive  allegation  than 
that  she  was  expected  to  be.  Barker  v. 
Windle  (2)  is  nearer  in  point.  There  a 
statement  of  the  measurement  of  the 
ship  to  be  "  180  to  200  tons  or  there- 
abouts,"  was  held  not  to  be  a  warranty 
but  a  matter  of  description  only. 

Then  the  third  plea  is  a  good  one. 
Since  Young  v.  Austen  (3)  the  plea  must 
be  construed  to  mean  that  the  condition 
was  in  writing  and  then  it  is  good. 

Day,  in  reply. 

Keating,  J. — ^With  reference  to  the 
demurrer  to  the  third  plea,  we  think  that 
plea  rests  upon  the  authoritiy  of  Young  v. 
Austen  (3),  and  we  do  not  mean  to  inter- 
fere with  that  case. 

The  main  question  discussed  before  us 
has  been  with  reference  to  the  breach  in 
the  declaration.  The  charter-party  is 
stated  to  be  made  between  the  defendant 
and  Sawyer  of  the  good  steamship  Ceres^ 
^*  expected  to  be  at  Alexandria  about  the 
15th  December,"  &c.,  and  the  breach 
in  the  declaration  has  treated  that 
statement  as  part  of  the  contract  or  a 
warranty  to  that  efifect,  and  alleged  that 
the  ship  was  not  then  expected  to  be  at 
Alexandria  about  that  day,  but  was  then 
in  such  part  of  the  world  and  under  such 
engagements  that  she  could  not  perform 
them  and  arrive  at  Alexandria  about  that 
day.  Whether  that  is  a  good  breach 
depends  upon  whether  the  words  are 
merely  words  of  description,  and  not  in- 
tended to  be  part  of  the  contract,  or  were 
intended  as  a  part  of  the  contract.  I 
think  they  were  part  of  the  contract,  and 
that  the  breach  is  well  assigned.  No 
doubt  the  words  are  somewhat  vaffue,  and 
I  have  felt  some  difficulty  during  the  ai^- 

(3)  38  Law  J.  Kep.  (k.s.)  CJP.  288;  s.  c  Law 
Bep.  4  O.B.  688. 


ment,  and  I  do  not  say  it  is  absolutely  re- 
moved, but  on  the  whole  I  have  come  to 
this  conclusion.  What  weighs  with  me 
most  is  the  situation  of  the  parties  who 
were  about  to  enter  into  the  charter- 
party.  It  is  of  the  utmost  importance  to 
the  charterer  to  know  when  the  ship  is 
to  be  at  Alexandria,  the  port  of  loadm^. 
If  it  be  not  a  contract  that  the  ship  is 
expected  to  be  there  at  the  time  named, 
or  in  other  words  that  she  is  in  such  a 
position  that  she  may  reasonably  be  ex- 
pected to  be  there,  then  there  is  no  stipu- 
lation to  prevent  the  charterer  from  bemg 
entirely  at  the  mercy  of  the  shipowner  as 
to  when  the  ship  would  be  at  Alexandria. 
I  do  not  think  we  do  any  violence  to  the 
words  of  the  contract  in  putting  the  con- 
struction upon  it  we  are  now  doing.  The 
distinction  between  a  contract  or  warranty 
and  a  collateral  representation  is  well 
pointed  out  by  the  Court  of  Exchequer 
Chamber  in  Behn  v.  Bwrness  (1),  in  the 
judgment  delivered  by  Williams,  J.,  and 
we  quite  concur  with  what  is  there  stated. 
For  these  reasons  1  think  the  plaintiff  is 
entitled  to  judgment  on  the  demurrer  to 
the  declaration. 

HONTMAN,  J.— I  think  that  Young  r. 
Austen  (3)  is  in  point  as  to  the  3rd  plea. 
And  as  to  the  breach  assigned  in  the  de- 
claration, I  think  the  statement  in  the 
charter-party  is  not  a  matter  of  description 
merely,  but  part  of  the  contract.  If  the 
statement  had  been  "  now  at  Alexandria," 
it  would  clearly  have  been  a  warranty, 
but  here  it  is  "expected  to  be  at."  I 
do  not  think  that  that  Variance  in  the 
language  creates  a  substantial  distinction 
between  the  two  cases.  There  is  nothing 
in  the  charter-party  but  that  statement 
to  inform  the  charterer  when  he  is  to  have 
his  cargo  ready. 

I  don't  think  this  case  differs  much  from 
Omrissen  v.  Perrin  (4),  in  which  case 
gambier  had  been  bought,  "expected 
to  arrive  in  London,"  per  certain  ships. 
There  is  also  the  case  of  OUver  v. 
Fielden  (5),  where  the  ship  men- 
tioned in  the  charter-party  aa  then 
on  the  stocks,  was  to  be  launched  and 

(4)  2  Com.  B.  Rep.  N.S.  681 ;  8.  c.  27  Law  J. 
Kep.  (w.8.)  C.P.  29. 

(6)  4  Exch.  Bep.  185;  s.  c  18  Law  J.  Bep. 
(N.8.)  Ezch.  858. 
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ready  to  reoeire  cargo  all  May,  and 
the  readiness  to  recdTO  cargo  all  May 
was  held  to  be  a  condition,  and  not  a 
mere  matter  of  description.  The  distinc- 
*  tion  between  a  description  and  a  condi- 
tion  or  warranty  is  pointed  out  in  Barker 
V.  Windle  (2),  and  in  the  Excheqaer 
Chamber  in  Behn  v.  Bwmess  (1).  There- 
fore there  will  be  judgment  for  the 
plaintiff  on  the  demurrer  to  the  declara* 
tion,  and  for  the  defendant  on  the  de- 
mnifer  to  the  3rd  plea. 

Judgment  accordingly, 

Attornm  —  Weller  A;  Handson,  for  j^aintiff; 
Pritchard  &  Sods,  agenta  for  J.  &  T.  W.  Hear- 
field,  Hull,  for  defendant 

(In  the  Second  Division  of  the  Oowrt.) 

1873.       1  MABSHALL  (qjppeUo/nt)  v.  SMITH 
April  29.  J  (respondent). 

Penalty — Local  Oovemment  Act^  1868 
(21  ^  22  Viet.  c.  ^Q)—ByeAaw8—8truc- 
twre  of  Paaiy-walls — OovUimmg  Offence — 
New  BuOdings— Public  Health  Act,  1848 
—11  ^  12  Vict.  c.  63.  8. 116. 

A  heal  hoard  of  health  made  a  hye-law 
under  the  11  ^  12  Vict.  c.  63.  «.  116,  and 
21  8f  22  Yi4st.  c.  98.  s.  34,  as  to  the  struc- 
ture of  new  btiUdings,  requiring  the  party- 
wall  of  a  house  of  more  tJum  one  storey  to 
he  buUt  of  the  thickness  of  nine  inches,  svh- 
jeet  to  a  penalty,  and  hy  another  hye-law  a 
penalty  was  imposed  of  forty  shillings,  de 
die  in  diem,  in  case  of  a  continuing  offence 
under  other  hye-laws  after  written  notice  hy 
the  hoard  to  the  offender.  A  person  huUt  a 
house  of  more  than  one  storey,  with  a  party- 
wail  of  a  thickness  of  only  4^  inches,  and 
sold  and  disposed  of  the  house,  and  did 
nothing  more  to  it.  Five  mxmths  afterwards 
he  was  fmed  under  the  farmer  hye-law. 
Bubsequently,  notice  having  been  given  to 
him  to  make  the  wails  of  the  requisite  thick- 
ness, he  was  fined  again  in  a  continuing  pe- 
nalty for  seven  days  of  five  shillings  a 
day: — ^Held,  that  tlie  latter  hye-law  did  not 
apply  to  an  offence  of  this  description,  which  , 
tww  complete  before  the  first  conviction,  and  . 
tluU  the  latter  conviction  was,  therefore,  had. 

[YoT  tbe  report  of  the  above  case,  see 
42  Law  J.  aep.  (n.s.)  M.0. 108.] 


SinTH  V.  6ACEK. 


1873.   1 
May  8./ 

Trover — Waiver  of  Tort  —  Petitioning 
Court  of  Bankruptcy  and  obtaining  Proceeds 
of  Ooods  sold  under  BiU  of  Sale. 

The  defendant  sold  the  goods  of  D.  under 
a  bill  of  sale.  D.  became  bankrupt,  and  the 
plaintiff,  his  trustee,  petitioned  the  Court  of 
Bankruptcy  to  set  aside  the  sale  as  fraudu- 
lent or  void,  and  order  payment  of  the  pro- 
ceeds (the  amount  of  which  he  knew)  to 
him.  The  Court  so  ordered  and  the  money 
was  paid.  The  plamtiff  afterwards  being 
dissatisfied  with  the  ammtnt  realised,  and 
desiring  to  obtain  the  difference  between  the 
value  of  the  goods  and  proceeds  of  the  sale 
brought  trover  against  the  defendant:"^ 
Held,  that  he  could  not  do  so  ashy  his  acts 
he  had  waived  the  tort. 

The  plaintiff,  as  trustee  of  W.  Dale 
a  bankrupt,  sued  the  defendant  for  con- 
verting certain  goods,  by  selling  them 
under  an  alleged  bill  of  sale. 

The  defendant  pleaded  not  guilty,  not 
possessed,  and  a  special  plea  alleging  that 
the  conversion  was  the  sale  for  179X  \Ss. 
6(2.  of  goods  comprised  in  a  bill  of  sale, 
that  the  plaintiff  had  petitioned  the 
Court  of  Bankruptcy  to  declare  the  bill 
of  sale  fraudulent  and  void  as  a^iinst 
the  plaintiff,  and  order  payment  to  him  of 
the  proceeds  of  those  goods  so  sold,  and  de* 
livery  of  those  unsold,  that  the  Court 
declared  the  bill  of  s^e  fraudulent  and 
void  against  the  plaintiff  and  ordered 
payment  of  the  said  sum,  that  the  de- 
fendant paid  the  same,  being  the  gross 
amount  realised  by  the  sale,  that  no  goods 
remained  unsold,  and  that  the  plaintiff 
accepted  the  said  sum  in  satisfaction  of 
the  goods  sold  and  his  claim  in  respect 
thereof,  and  thereby  before  suit  waived 
his  claim  and  cause  of  action. 

At  the  trial  it  appeared  that  the  plain- 
tiff had  petitioned  as  alleged  (on  an 
affidavit,  alleging  that  the  bill  of  sale 
was  of  all  Dale's  goods  for  an  antecedent 
debt,  voluntarily  made  when  Dale  was  in- 
solvent and  to  defraud  his  creditors,  and 
that  the  sale  realised  1792.  and  upwards)  ; 
that  the  Court  ordered  as  alleged ;  that 
the  money  was  paid;  and  that  such  money 
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was  the  gross  proceeds  of  the  sale  of  all 
the  goods. 

A  verdict  was  found  for  the  plaintiff 
for  the  damages  in  the  declaration  (subject 
to  terms),  with  leave  to  the  defendant  to 
move  to  set  it  aside  and  enter  a  nonsuit,  or 
verdict  for  the  defendant,  on  the  ground 
that  the  plaintiff  was  not  entitled  to  re- 
cover after  obtaining  the  proceeds  of  the 
sale  in  the  Court  of  Bankruptcy,  the 
Court  to  draw  inferences.  And  a  rule 
nisi  having  been  granted  accordingly, 

Lopes  and  Saunders  shewed  cause. 
— It  no  doubt  must  be  admitted  that 
if  an  action  for  money  had  and  re- 
ceived had  been  brought,  there  would 
have  been  a  conclusive  waiver  of  the  tort, 
as  the  plaintiff  would  have  thereby  elected 
to  affinn  the  sale  and  treat  the  defendant 
as  his  agent.  But  what  took  place  here 
was  not  equivalent  to  such  an  action,  and 
there  was  no  intention  to  treat  the  de- 
fendant otherwise  than  as  a  wrong  doer. 
This  is  a  question  of  fact;  and  that  the 
intention  is  to  be  regarded,  and  that  this  is 
not  affected  by  the  act  of  the  Court  is 
shewn  by  Bum  v.  Morris  (1) ;  Hurst  v. 
Owennaj)  (2)  ;  and  Morris  v,  Bohvnson  (3). 
As  respects  Brewer  v.  Sparrow  (4)  it  is 
pointed  out  in  Valpy  v.  Sanders  (5)  that 
the  accounts  were  gone  into  and  all  the 
transactions  treated  as  valid.  Lastly,  there 
was  no  proof  of  the  satisfaction  and  waiver 
alleged  in  the  special  plea. 

Cole  and  Charles  in  support  of  the  rule. — 
The  sale  was  valid  against  eveiy  one  but 
the  trustee  who  had  the  choice  of  affirming 
it  and  taking  the  proceeds,  or  disaffirming 
it  and  claiming  the  value  of  the  goods  ; 
he  cannot  however  do  both,  and  here  he 
demanded  the  proceeds,  and  what  he  did 
was  equivalent  to  an  action  of  money  had 
and  received,  which  is  a  conclusive  waiver 
of  the  tort— Smith  v.  JEodson  and  notes 
thereto  (6)  ;  Brewer  v.  Sparrow  (4)  ;  Bum 
v.  Morris   (1)  ;   Lythgoe  v.  Vernon  (7) ; 


(1)  4Tyrw.  485. 

(2)  2  Stark.  306. 


(3)  3  B.  &  C.  196. 

(4)  7  B.  &  C.  310. 

(6)  5  Com.  B.  Bep.  886 ;  b.  c.  17  Iaw  J.  Rep. 
(n.s.)  C.P.  249. 

(6)  2  Smith's  L.C.  119,  6tli  edit 

(7)  6  Hurl.  &  N.  180;  s.  c.  29  Law  J. 
(N.8.)Exch.  164. 


Bep. 


Heilbut  V.  NeviU  (8) ;  Ma/rhs  v.  FeUman 
(9).  The  facts  existing  here  are  exactly 
those  which  it  is  necessary  to  piDveia 
such  an  action,  namely,  a  fraudalent  or 
void  sale  and  a  ratification  of  agency;  * 
and  it  may  be  pointed  out  that  it  is  clear 
the  plaintiff  was  aware  of  the  facts,  as  in 
his  affidavit  in  applying  to  the  Court  of 
Bankruptcy  he  states  both  the  sale  and 
amount  of  the  proceeds.  And  as  respects 
the  pleading  point,  VaJpy  v.  Sanders  (5) 
shews  that  not  guilty  raises  the  question. 

BoviLL,   C.J. — The  question  here  is, 
whether  there  has  been  a  waiver  or  adop- 
tion of  the  wrongful  act  of  the  defendant. 
The  defendant  took  the  goods  under  a 
bill  of  sale  for  an  antecedent  debt ;  this 
was    an    act^  of   bankruptcy  by  Dale, 
was  fraudulent  under  32  &  33  Vict.  c.  71. 
s.  6,  and  a  fraudulent  preference,  and  the 
Court  of  Bankruptcy  declared  the  bill 
void  as  against  the  trustee.    As  between 
Dale  and  the  defendant  it  was  valid,  and 
the  defendant  might   sell,   except  that 
such  sale  was  subject  to  become  void  if 
Dale  became  bankrupt.     Dale   did  be- 
come bankrupt,  and  the  trustee  decided 
to  avoid  the  sale  and  went  to  the  Bank- 
rupcy  Court.    He  might  have  treated  the 
sale  as  tortious  and  have  claimed  the 
value  of  the  goods  and  damages,  but  he 
did  not  commence   an    action    on   the 
ground  that  the  sale  was  fraudulent  or 
void,  but  resorted  to   the    Bankruptcy 
Court  which  declared  it  fraudulent  and 
void,  and  he  did  more,  he  asked  for  the 
proceeds  of  what  had  been  sold  and  that 
the  unsold  goods  should  be  delivered  up 
to  him.     The  question  tarns  on  this  act. 
The  law  is  clear,  that  if  a  person  whose 
goods  have  been  taken  chooses  to  waive 
the  tort  he  is  at  liberty  to  do  so,  andma^ 
sue  for  the  price  received  for  them  if 
they  have  been  sold,  he  may  waive  the 
tort  and  sue  in  contract.     K  he  bring  an 
action  for  money  had  and  received,  this 
is  a  conclusive  waiver  of  the  tort^  and  if 
he    bring    trover,    that  is   an    election 
to   treat   the    matter   as  a  tort,  as  to 
which    there    is    a    dear  exposition  in 

(8)  88  Law  J.  Bep,  C.P.  278;  s.  c  89  Law  J. 
Bep.  (N.s.)  C.P.  246. 

(9)  lOB.  &  S.  371,  878;  s.  c  38  Lav  J.  Bep. 
(k.s.)  Q.6.  220 ;  39  Iaw  J.  Bep.  (ir.8.)  Q.B.  101. 
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Buckland  v.  Johnson  (10).  But  where- 
as in  some  oases  the  acts  may  amount 
to  a  waiver  in  law,  in  other  cases  they 
may  be  donbtfnl.  Here  it  has  been  ar- 
gaed  that  the  proceedings  in  the  Court 
of  Bankruptcy  were  equivalent  to  an 
iU3tion  for  money  had  and  received.  Sec- 
tion 72  is  wide,  and  gives  the  Bank- 
ruptcy Court  power  to  determine  all 
questions  coming  within  its  cognisance, 
which  it  may  deem  expedient  to  decide 
for  the  purpose  of  doing  complete  justice. 
Here  there  was  an  application  to  that 
Court  for  the  recovery  of  the  proceeds  of 
the  goods  which  had  been  sold,  and  pay- 
ment of  such  proceeds  to  the  plaintiff. 
The  effect  as  to  what  was  sold  ia  said 
to  be  in  law  the  same  as  an  action 
for  money  had  and  received.  If  so, 
there  is  a  conclusive  bar ;  if  not,  what 
is  the  inference  to  be  drawn  ?  In  judg- 
ing of  this  as  matter  of  fact  we  ought 
to  be  guided  by  similar  decided  cases.  I 
conclude  as  matter  of  fact  that  there  was 
an  affirmance  of  the  sale  by  the  plaintiff 
claiming  the  proceeds,  a  waiver  of  the 
wrongful  act  and  an  election  to  take  the 
proceeds. 

BZbating,  J. — I  am  entirely  of  the  same 
opinion.  The  question  is  a  short  one.  It 
is  admitted  that  if  an  action  for  money 
had  and  received  had  been  brought  this 
would  have  been  a  conclusive  affirmance 
of  the  sale.  The  proceedings  here  taken 
were  tantamount  to  this.  The  plaintiff 
claimed  by  judicial  proceedings  to  have 
the  proceeds  awarded  to  him ;  this  was 
ordered,  he  put  the  order  in  force,  and  he 
j:-eceived  them.  It  seems  to  me  that  this  is 
tantamount  to  an  action  for  money  had 
and  received,  which  is  not  the  only  mode 
of  affirming  a  sale,  as  is  shewn  by  the 
cases,  and  if  it  be  not  technically  so,  I 
should  agree  that  on  the  fEicts  there  was  a 
clear  affirmance.  The  cases  cited  shew 
that  it  is  only  necessary  there  should  be  a 
claim  for  the  proceeds  and  a  receipt  of 
them,  and  I  agree  with  my  Lord,  and  also 
think  the  rule  should  be  made  absolute. 

HoNTMAK,  J. — I  am  of  the  same  opi- 
nion. About  the  law  there  is  no  dispute. 
A  man  cannot  both  say  a  sale  is  vaHd  and 

(10)  15  Com.  B.Bep.  145 ;  s.  c.  28  Lav  J.  Bep. 
(ir.8.)  CJP.  204, 


void,  and  it  is  admitted  an  action  for 
money  had  and  received  is  a  waiver  of 
the  tort,  because  this  treats  the  tort 
feasor  as  an  agent.  The  only  question 
is  whether  what  took  place  here  is  tan« 
tamount  to  this.  The  plaintiff,  instead  of 
taking  proceedings  to  make  the  sale  void, 
or  to  make  it  void  and  get  paid  the  valae 
of  the  goods,  elects  to  ask  for  the  pro- 
ceeds of  the  sale  and  gets  them,  and  as  a 
juryman  I  infer  he  elected  to  affirm  the 
sale. 

Bute  ahsolute* 


Attorneys — Merediths,  Hoberts  &  Mills,  agents 
for  J.  W.  S.  Dix,  Bristol,  for  plaintiff ;  Gregory, 
BowcUffe  &  Co.,  agents  for  Benson  &  Elletson, 
Bristol,  for  defendant. 


(In  the  Second  Division  of  the  Court.) 
1873.     1 


NICHOLLS  V.  HALL. 


April  22. 

Penalty — Evidence  of  Scienter — Oonta^ 
gious  Diseases  {Animal)  Act,  1869  (32  ^ 
33  Vict,  c.  70.  ss,  75,  lOS)— Animals  Order 
of  1871,  part  II,  sect,  19 — Discovery  of 
Disease — Contravention  of  Order — Appeal 
from  Justices — Costs, 

By  the  IWi  section^  part  II,  of  the 
Animals*  Order  of  1871,  made  under  the 
Contagious  Diseases  (Animals)  Act,  1869, 
sec,  75,  every  person  having  in  his  pos' 
session,  or  vmder  his  charge,  an  animal 
affected  with  a  contagious  disease  is  required, 
with  all  practicable  speed,  to  give  notice  to 
a  police  constable  of  the  fact  of  the  animul 
being  so  affected ;  artd  by  the  lOSrd  section 
of  the  Act,  if  any  person  acts  in  contravene 
tion  of  any  Order  of  Council,  he  shall  be 
liahle  to  a  penalty  not  exceeding  201.,  or 
when  such  (ffence  is  committed  in  respect  of 
more  than  four  animals,  a  penalty  not  «b- 
ceeding  61,  for  each  animal,  A  person  was 
convicted  of  neglecting  to  give  the  notice  re* 
quired  by  the  above  Order,  that  animals  in 
his  possession  were  affected  with  the  foot 
and  mouth  disease,  upon  a  complaint,  where 
no  evidence  was  given  to  prove  that  the  de* 
fendant  knew  that  the  animdls  were  so 
affected : — Held,  that  evidence  was  necessary 
to  shew  that  the  defendant  knew  that  the 
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animals  were  so  affected^  amd  that  the  ooth' 
viction  must  he  quashed. 

The  complaint  was  preferred  by  the  lu" 
spedor  of  Police  against  a  cattle  dealer : — 
Held,  that  the  appellant  having  been  con^ 
victed  of  an  offence,  and  having  sheum 
that  he  ought  not  to  have  beeuj  the  convic^ 
tion  should  be  quashed,  with  costs  to  the 
appellant. 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Rep.  (n.s.)  M.C.  105.] 


(In  the  Second  Division  of  the  Court.) 

I      HEMMINQ,  appelhmt,  v. 
I     BLANTON,  respondent  (1). 


1873. 
April  28, 


Limitations,  Statute  of — Mortgagor  and 
Mortgagee — Adverse  Possession — Payment 
of  Interest  after  Twenty  Years — County 
Court — Time  for  Appealing — 3  ^  4  Will. 
4.  c.  27.  ss.  4,  28,  35;  7  Will.  4.  and  1 
Vict.  c.  28.  s.l',  13  ^  14  Vict.  c.  61.  s.  14. 

Where  a  demise  for  a  term  of  1,000  years 
by  way  of  m^yrtgage  is  created  in  land,  and 
no  payment  of  principal  or  interest  or  ac- 
hn&wledgme^it  is  made  for  more  than  twenty 
years,  and  tlie  mortgagor  and  those  claims 
ing  under  him  remain  in  possession  of  the 
premises  without  interruption,  the  title  of 
the  mortgagee  under  the  mortgage  is  thence^ 
forth  barred,  therefore  a  payment  of  arrears 
of  intei'est  and  the  principal  to  the  mort- 
gagee  under  a  decree  in  a  foreclosure  suit, 
after  that  time  has  elapsed,  does  not  revive 
the  title  in  the  mortgagee,  and  an  ejectment 
does  not  then  lie  to  recover  the  possession. 

Semble,  notice  of  appeal  cigainst  the  de^ 
termination  of  tlie  Judge  in  a  plaint  in  the 
County  Court  is  in  timo  where  a  nonsuit 
was  entered  at  the  trial,  and  an  application 
to  set  aside  the  nonsuit  afterwards  refused, 
if  it  be  given  within  ten  days  after  the  refusal 
to  set  aside  the  nonsuit. 

Appeal  from  the  County  Court  of  Glou- 
cestershire. 
Ejectment  was  brought  in  the  County 

(1)  Ck>ram  Eefttdng,  J.,  and  Honyman,  J. 


Court  by  the  plaintiff  to  recover  oertain 
premises  at  Elmstone  Hardwicke,  on  the 
10th  of  May,  1870,  against  the  tenant  in 
possession.     The  Statute  of  LimitationB 
was  pleaded,  and  the  plaintiff  was  non- 
suited.    The  plaintiff  subsequently   ap- 
plied to  the  Judge  to  set  aside  the  non- 
suit, which  he  refused  to  do.    In  October, 
1828,  the  premises  were  conveyed  in  fee 
to  Oakey.    In  June,  1829,  Oakey  demised 
them  for  1,000  years  by  way  of  mortgage 
to  Jeynes.     OaJcey  died  in  1837,  and  m 
April,  1839,  Jeynes    assigned    the  said 
mortgage  term  to  Dobbs,  and  Oakey's 
widow  was  party  to  and  ratified  and  con- 
firmed   the  assignment,  subject  to   the 
equity  of  redemption.    Dobbs  died  on  the 
31st  of  December,  1864,   and  Marshall 
became  her  administratrix,  with  the  will 
annexed.     On  the  2nd  of  March,  1867, 
Marshall  filed  a  foreclosure   suit  in  the 
Tewkesbury  County  Court  against  Oakey's 
widow  and  other  devisees  under  Oakey's 
will,  and  obtained  a  decree.    The  amount 
ascertained  to  be  due  for  principal,  in- 
terest and  costs  of  suit  was  afterwards 
paid  into  Court  by  the  attorney  in  the 
suit  for  several  of  the  defendants.    No 
re-assignment  or  transfer  of  the  mort- 
gage securities  was  made.     Marshall  be- 
came a  lunatic,  and  in  March,  1870,  an 
order  under  the  Trustee  Act,  1850,  was 
made,  vesting  the  premises  and  the  term 
under  the  indenture  of  June,  1829,  and 
subject  thereto,  in  Hemming,  who  had 
been  attorney  for  the  defendants  in  the 
foreclosure  suit,  and  is  now  plaintiff.    A 
man  named  Haules  received  the  rent,  and 
had  possession  of  the  premises  from  forty* 
three  years  before  this  action,  till  twenty- 
five  years  ago,  when  the  mortgagor  of  the 
deed  of  indenture  of  1829  gave  possession 
to    Haules's    son,  who  kept  possession 
till  Blanton,  the  defendant  in  this  action, 
purchased  the  property.      In    1852  an 
action  of  ejectment  was  brought  in  the 
Superior  Court,  in  which  Mary  Dobbs  was 
plaintiff,  and  the  tenant  then  in  possession 
was  the  defendant ;  but  it  was  not  tried, 
and  the  tenant  remained  in  possession. 
There  yras  no  payment  of  interest  or  prin- 
cipal prior  to  the  payment  into  Court 
under  the  foreclosure  decree. 

Notice  of  appeal  was  given  within  ten 
days  after  the  refusal  to  set  aside  tbe  non- 
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suit,  bat  not  u&til  long  after  the  nonsuit 
at  the  trial. 

Waddy  (BuUen  with  him),  for  the  ap- 
pellant.—  A  preHminaiy  objection  has 
been  made  to  the  hearing  of  this  appeal, 
on  the  gronnd  that  the  ten  days'  notice 
of  appetu  required  hj  13  &  14  Vict.  c.  61, 
s.  14,  was  not  given  in  time.  Sufficient 
notice  was  given  as  the  time  is  to  be 
reckoned  from  when  the  County  Court 
Judge  refused  the  application  to  set  aside 
the  nonsuit  and  grant  a  uew  trial,  and  not 
from  the  time  when  the  plaintiff  was  non- 
suited— Foster  v.  Green  (2). 

[KBATiNa,  J. — There  leave  was  given 
to  the  plaintiff  to  move  to  enter  a  verdict, 
so  that  there  was  no  final  determination 
of  the  Judge  until  the  motion  to  enter 
the  verdict  had  been  made  and  refused  ; 
but  here  he  did  finally  decide  the  cause 
when  he  nonsuited  the  plaintiff;  there  is, 
therefore,  a  distinction  between  that  case 
and  the  present  one,  which  goes  to  the 
root  of  the  matter.] 

The  plaintiff,  at  all  events,  can  appeal 
against  the  refusal  by  the  Judge  to  set 
aside  the  nonsuit,  and  that,  in  fact,  will 
enable  the  whole  question  to  be  inciden- 
tally open  to  the  appellant.  Then  as  to 
the  main  point.  The  plaintiff  relies  on 
the  mortgage  deed  and  the  7  Will.  4.  and 
1  Vict.  c.  28.  That  statute  protects 
mortgagees  from  the  operation  of  the 
Statute  of  Limitations,  3  &  4  Will.  4. 
c.  27,  and  enables  them  to  recover  the 
land  within  twenty  years  after  the  last 
payment  of  interest,  although  more  than 
twenty  years  may  have  elapsed  since  the 
time  at  which  the  right  to  bring  such 
action  first  accrued — Doe  dem.  Palmer  v. 
Eyre  (3),  doe  dem,  Baddeley  v.  Massey  (4), 
and  Ford  v.  Ager  (5). 

[Keating,  J. — In  those  cases  the  in- 
terest was  paid  within  the  twenty  years ; 
but  is  there  any  case  in  which,  where 
after  twenty  years  have  elapsed  without 

(2)  30  Law  J.  Hep.  (k.s.)  Excb.  263. 
(8)  17  Q.B.  Rep.  366;  s.  c.  20  Law  J.  Rep. 
(n.8.)Q.B.  431. 

(4)  17  Q.B.  Rep.  373 ;  8.  c.  20  Law  J.  Rep. 
(M.8.)  Q.B.  434. 

(5)  2  HurL  ^  C.  279;  8.  c  82  Law  J.  Rep. 
(h.8.)  Exch.  269. 


payment  of  interest,  it  has  been  held  that 
the  mortgagee  may  recover  P] 

No ;  but  the  statute  expressly  enables 
him  to  do  so  if  he  brings  his  action 
within  twenty  years  after  interest  has 
been  paid. 

BowdesweUy  for  the  respondent,  was  not 
heard. 

Keating,  J. — ^This  appeal  must  be  dis- 
missed. An  action  of  ejectment  was 
brought  in  the  County  Court  of  Glouces- 
tershire held  at  Tewkesbury  to  recover 
possession  of  a  plot  of  land  adjoining  the 
Tewkesbury  and  Cheltenham  Boad.  The 
plaintiff  claimed  in  right  of  the  mort- 
gagee of  a  term  of  1,000  years,  made  on 
the  6th  of  June,  1829,  by  one  Oakey,  to 
whom  a  conveyance  in  fee  of  the  premises 
had  been  made  on  the  Ist  of  October, 
1828.  The  plaintiff  shewed  himself  to 
be  the  representative  of  the  original 
mortgagee.  There  was  a  transmission 
through  various  parties,  and  by  order  of 
Giffard,  L.  J.,  the  right  of  the  mortgagee 
was  vested  in  him.  The  party  in  posses- 
sion had  been  in  possession  for  a  great 
number  of  years,  and  there  was  not  evi- 
dence to  satisfy  the  County  Court  Judge 
that  there  had  been  any  interruption  for 
forty-three  years  before  this  action.  And 
there  was  some  slight  evidence  that  the 
party  through  whom  the  defendant  claimed 
had  been  let  into  possession  by  one  who 
might  be  said  to  represent  the  original 
mortgagor.  It  appears  that  the  plamtiff 
became  entitled  to  the  remaining  mterest 
in  the  term  by  having  in  1868  paid  into 
Court  in  a  foreclosure  suit  the  principal 
and  interest  due  under  the  mortgage 
deed;  and  it  was  contended  by  A&. 
Waddy  that  although  adverse  possession 
(adverse  possession  is  not  since  the 
statute  perhaps  a  strictly  correct  expres- 
sion), had  continued  a  sufficient  time  to 
give  a  title  per  «e,  yet  if  there  was  an 
outstanding  term  payment  of  principal 
and  interest  entitled  the  mortgagee  to 
override  the  title  by  possession.  It  appears 
to  me  that  the  object  of  the  7  Will.  4  & 
1  Vict,  was  to  prevent  the  mortgagee, 
whose  interest  had  been  paid  regularly, 
being  barred,  so  that,  if  interest  had  been 
paid  within  tiie  twenty  years,  time  would 
only  run  a^gainst  his  utle  from  that  time, 
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bat  it  is  now  sought  by  payment  of  arrears 
after  twenty  years  to  give  a  sort  of  back- 
ward effect  to  such  payment,  but  I  think 
it  cannot  override  the  right  previously 
gained.  There  was  no  evidence  that 
interest  had  ever  been  paid  on  the  mort- 
gage of  1829,  therefore  about  fortjr  years 
had  elapsed  before  payment  of  principal 
and  interest.  The  contention  was  that, 
by  a  payment  after  that  long  interval,  the 
payment  was  to  have  relation  back  to  a 
period  within  the  twenty  years  so  as  to 
enable  the  mortgagee  to  bring  ejectment ; 
such  contention  amounted  to  this,  that 
a  payment  of  arrears  at  any  time,  how- 
ever remote,  would  have  that  effect.  The 
possession  was  adverse  from  the  date  of 
the  mortgage.  No  interest  was  paid 
from  that  date  till  1868,  and  the  eject- 
ment was  brought  in  1870.  The  plamtiff 
cannot  recover ;  and  the  learned  County 
Court  Judge  was  right  in  his  decision. 
The  appeal  must  be  dismissed  with  costs. 
HONTMAN,  J. — I  am  of  opinion  that  on 
the  facts  found,  there  was  no  proof  of  any 
payment  of  principal  or  interest  within 
the  meaning  of  the  7  Will.  4.  &  1  Vict, 
c.  28.  s.  1.  Then  I  do  not  think  there 
was  such  a  possession  as  kept  alive  the 
rights  of  the  mortgagee — Doe  dem.  Rylance 
V.  Lightfoot  (6).  At  any  time  within 
twenty  years,  and  no  longer,  the  mort- 
gagee might  bring  ejectment,  but  the  sta- 
&ite  never  intended  to  sAve  a  fresh  right 
of  entry.  By  the  3  A  4  WiU.  4.  c.  27.  ss.  4, 
28,  and  according  to  Doe  dem.  Jones  v. 
Williams  (7),  a  mortgagee  out  of  posses- 
sion, but  who  had  been  in  receipt  of  the 
interest  on  his  loan  regularly  might  in 
twenty-one  years,  find  hmiself  barred,  and 
by  the  34th  section  the  right  to  bring 
ejectment  was  extinguished,  consequently 
in  1849  the  right  of  the  mortgagee  and 
those  claiming  under  him  was  extin- 
guished. The  statute  applies  to  all  cases 
where  the  right  of  entry  is  barred.  There 
is  nothing  in  7  WiD.  4.  A  1  Vict.  c.  28 
to  do  away  with  that,  it  onlv  enlarges  the 
time.  Then  when  the  right  was  extin- 
guished came  the  order  of  Gifiard,  L.  J.,  but 
did  that  operate  to  remove  the  effect  of 

(6)  8  Mee.  &  W.  663;  8.  c  11  Law  J.  Rep. 
(n.8.)  Exch.  161. 

(7)  6  Ad.  &  E.  291 ;  s.  c.  6  Law  J.  Eep.  (n.s.) 
E.B.  281. 


the  statute  ?  Not  so.  When  the  plamtiff 
paid  into  Court  in  the  foreclosure  soit^ 
the  lunatic  received  as  mortgagee  the 
mortgage  money,  but  the  vesting  order 
did  not  operate  to  mye  more  than  was 
then  vested  in  her.  The  order  could  only 
convey  what  interest  the  lunatic  had. 
She  and  those  claiming  through  her  may 
have  well  been  estopped  frx>m  disputing 
the  title  of  the  mortgagor,  but  that  was 
not  the  case  here;  the  &cts  were  that 
long  before  1868  the  title  of  the  defen- 
dant was  acquired  by  a  holdine  without 
payment  of  interest  or  aoknomedgment 
br  more  than  twenty  years. 

Appeal  dismissed  with  costs. 


fc 


NoTB.->Li  Sian^fiM  v.  Hobson  (3  Be  Qez,  M.  & 
O.  620;  8.  c.  22  Law  J.  Eep.  (if.8.)  Chanc 
657)  it  wa8  held,  on  appeal,  bjthe  Lords  Jiuticee, 
that  an  acknowledgement  of  title  bj  a  mortgagee 
after  twenty  yeare  adverse  possession,  but  with- 
in three  years  before  a  ademption  suit,  was 
sufficient  to  exclude  the  application  of  the  statute, 
and  a  decree  for  redemption  was  made  at  the  in- 
stance of  the  mortgagor. 


Attorneys — Hemming,  for  appellant;  Doyle  & 
Edwards,  agents  for  Taynton  &  Son,  Gloucester, 
for  respondent. 


"the    LONDON,   CHATHAM  AND 
DOVER    RAILWAY    COMPANT 

(appellants)  v.  the  board 
1873.  of  works  for  the  wands- 

Jan.  16,  17.  <         WORTH      DISTRICT,     BBINO 

Feb.  24.  THE    surveyor    of    the 

HIGHWAYS  IN   THE   PARISH 

OF      ciiAPHAH      (respon- 
dents). 

Railways  Glauses  GonsolidaHonAct^  1845, 
s,  65 — Variation  by  Special  Ad — Bevival 
of  Oeneral  Act, 

The  special  Act  of  a  railway  company 
(with  which  was  incorporated  the  Railway 
Clauses  Consolidatum  Act,  1845,  so  far  as 
it  UHis  not  expressly  varied  or  excepted) 
provided  that  if  after  notice  the  company 
did  not,  mth  reasonable  expedition,  repair 
a  bridge  over  a  turnpike  road  to  (he  satis* 
factien   of  the   surveyor  of  the  iruetees 
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{hereof^  the  latter  might  r&pair  wnd  recover 
the  easts;  the  Turnpike  Acty  however^  was 
suffered  to  empire : — Held,  that  though  the 
BttUways  Glauses  Consolidation  Acty  1845, 
s,  65,  was  expressly  varied  hy  the  Special 
Act^  yet  ii  revived  on  the  cessation  of  the 
turnpike  trusty  and  an  order  to  repair  the 
Jmdge  might  he  made  under  ii. 

[For  the  report  of  the  above  case  see 
42  Law  J.  Rep.  (k.s.)  M.C.  70.] 


.  (In  the  Second  Division  of  the  OouH,) 

1873.     1  THB  YBSTfiT  OF  BBRMONPSET  V. 

May  5.  j  johnson. 

Metropolis  Local  Management  Amende 
ment  Act  (25  ^  26  Vict.  c.  102),  w.  75-107 
^^Buildmg  erected  beyond  Oenerdl  Line — 


LimUaUon  of  Time  for  Compladnt-^Penalty 
or  Forfeiture. 

The  limitation  clause,  section  107  of  25 
§C  26  Vict.  c.  102,  imposing  a  limit  of  six 
months  for  making  a  complaint  for  the 
payment  of  any  penalty  or  forfeiture  for  an 
offence  against  that  Act,  does  not  apply  to  a 
complaint  for  the  erection  of  a  building  be- 
yond the  general  line  of  buildings  of  a 
street  without  the  consent  of  the  Metropolitan 
Board  of  Works,  contrary  to  the  76th  sec- 
tion of  the  Act,  whieh  provides  the  msans 
of  obtaining  an  order  for  the  demolition  of 
sv^h  buildings. 

Brutton  v.  T?ie  Vestry  of  St.  Oeorge, 
Eanover  Square  (41  Law  J.  Rep.  (n.s,) 
Chano.  134)  upon  this  point  dissetUed  from. 

[For  the  report  of  the  above  case,  see 
42  Law  J.  R^.  (n.s.)  M.O.  67.] 
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6>:cl)equer  Cl)ambet  and  ^onst  of  JLoxhS, 

ON  ERROR  AND  APPEAL  IN  CASES  IN  THE  COURT  OF  COMMON  PLEAS. 


TRDOTT  TEEM,  86  VICTORLE. 


1873.       1  FOLKABD  V.  THB  METROPOLITAN 
June  3.    J  BAILWAY  COMPANY. 

Lord  Mayor^s  Court — Leave  to  appeal. 

The  Lard  Mayor*8  Court  Act,  20  ^  21 
Vict,  c,  olvii.  88,  8, 10,  promde8  that  in 
certain  cases  a  party  ma/y  appeal^  if  he  give 
notice  ivithin  two  doAjs  of  the  decision,  and 
give  security  ;  and  that,  "  if  upon  the  trial " 
the  Judge  gives  him  leave  to  move  in  a  Supe^ 
rior  Court,  he  may  move  within  the  time 
limited  for  like  motions  in  such  Court, 

At  the  conclusion,  on  a  Thursday,  of  a 
trial  in  the  Lord  Mayor*s  Court,  the  Judge 
refused  to  give  the  plaintiff,  who  was  non- 
suited,  leave  to  m4)ve,  hut  on  the  ensuing 
Monday  on  application  m^ade  to  him 
granted  such  leave : — ^Held,  hy  the  majo* 
rity  of  the  Court  (Bovill,  C.  J.,  Keating,  J., 
a/nd  Grove,  J.),  that  he  had  no  power  to 
do  so,  because,  even  if  there  had  been  no 
refusal  (which  per  Bovill,  C.J.,  determined 
the  time),  the  leave  must  be  given  within  a 
reasonable  time,  and  that  would  be  two 
days;  but  per  Brett,  J.,  four  days  is  a 
reasonable  time,  and  the  refusal  did  not 
curtail  it. 

This  was  an  action  tried  in  the  Lord 
Mayor's  Conrt^  which  resulted  in  a  non- 


suit. At  the  conclusion  of  the  trial,  which 
was  on  a  Thursday,  the  Judge  refused  to 
give  leave  to  appeal,  but  on  an  applica- 
tion being  made  to  him  on  the  ensuing 
Monday,  he  said  he  had  changed  hia 
mind,  and  gave  such  leave,  pursuant  to 
which  a  rule  nisi  was  granted. 

Kemp  shewed  cause. — ^There  is  no  ap- 
peal unless  the  Judge  gives  leave,  or  secu- 
rity be  given,  in  accoidance  with  the  pro- 
visions of  20  &  21  Vict.  0.  clvii.  ss.  8, 10 
(1),  and  as  security  has  not  been  given 
here,  the  plaintiff  must  rely  on  the  leave 
of  tiie  Judge.  But  the  Judge  had  no 
power  to  give  leave,  for  the  leave  must 
be  given  "  upon  the  trial,"  and  therefore 
can  only  be  given  at  its  concluBio%  and 
certainly  cannot  be  given  after  a  refusal 
at  that  time  without  any  adjournment 
for  the  purpose  of  consideration. 

TaJfourd  Salter,  in  support  of  the  nde. — 

(1)  By  Bection  8,  in  certain  easen  a  party  maj 
appeal  if  within  two  days  after  thetletermixiaUon 
or  direction  of  the  Judge  he  give  notice,  and  if 
security  bo  given  as  directed;  and  bjr  section  10, 
if  upon  the  trial  of  the  issue  the  Judge  gives  leave 
to  move  in  one  of  the  Superior  Courts,  the  party 
may  apply  within  the  time  limited  for  such  mo- 
tions in  such  Courts. 
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What  took  place  shews  that  the  Judge 
was  really  in  doubt,  and  practically  re- 
served his  decision,  which  when  given 
referred  back  to  the  time  of  the  trial ;  and 
farther,  leave  need  not  be  given  at  the 
condosion  thereof,  as  "  npon ''  does  not 
iaean  *'  immediately  after." 

BoviLL,  G.  J.— The  question  is,  as  to  the 
time  at  which  leave  to  appeal  may  be 
given.  There  have  been  various  statutes 
respecting  certificates  for  costs,  special 
Junes  and  other  matters,  in  which  the 
wording  has  been  slightly  different;  here 
the  words  are  that  ''if  upon  the  trial " 
the  Judge  gives  leave  to  move,  the  mo- 
tion may  he  made.  It  seems  to  me 
that  the  certificate  need  not  be  given 
during,  but  may  be  eiven  after  the  trial, 
and  that  as,  even  if  the  words  '*  im- 
mediately after"  had  been  used,  they 
would  mean  within  a  reasonable  time, 
here  the  leave  may  be  given  within  such 
time.  What,  then,  is  me  rule  which  is 
to  govern  us  in  determining  what  is  a 
reasonable  time  in  the  present  case  ?  In 
ShuUleworthY.Oocker  (2),  Maule,  J., says: 
"It  is  not  necessary  to  enter  into  the 
question  whet&er  or  not  the  certificate 
under  this  statute  must  be  granted  im? 
mediately ;  but  I  should  rather  say,  that 
it  v^as  the  intention  of  the  Act  to  exclude 
any  impression  being  made  on  the  mind 
of  the  Judge  except  what  was  produced 
at  the  trial ;"  and  Bosanquet,  J.,  says  : 
with  regard  to  giving  the  certificate,  "  I 
am  strongly  inclmed  to  think  that  it  ought 
to  be  granted  as  soon  as  the  cause  is  tried, 
and  that  it  should  not  be  left  for  a  future 
period,  unless  the  application  is  made 
directly,  and  the  Judge  by  consent  takes 
time  for  consideration.^'  This  case  was 
dted  in  Thompson  v.  Oibson  (3),  where 
the  question  was,  whether  a  certificate 
for  GCMsts  given  by  a  Judge  at  his  lodgings 
after  adjourning  the  Court  was  given 
"  immediately  afterwards,"  within  3  &  4 
Yict.  c.  24,  and  such  certificate  was  held 
good.  And  there  Alderson,  B.,  says,  as  to 
ShiUOeworth  v.  Cocker  (2),  "  My  brother 
Maule's  principle  is  that  the  Judge  should 

(2)  1  Man.  &  Qt,  829,  at  p.  840;  s.  c.  10  Law  J. 
Kep.  (k.8.)  CJ>.  1. 

(3)  8  Mee.  &  W.  281 ;  0.  c  10  Law  J.  Rep. 
(H.8.)  Ezeh.  2iL 


act  only  on  the  impression  received  by 
him  in  trying  the  cause,  and  as  soon  as 
conveniently  may  be  afterwards.  I  do 
not  see  how,  except  on  that  ground,  ShtU* 
Ueworth  v.  Ooeker  (2)  can  be  supported." 
Whilst  Lord  Abinger  says,  "If  I  could 
see  upon  this  Act  of  Parliament  that  it 
was  the  intention  of  the  Legislature  that 
not  a  single  moment's  interval  should 
take  place  before  the  granting  of  the  cer- 
tificate, I  should  ihvSs,  myself  bound  to 
defer  to  that  declared  intention.  But  it 
is  admitted  that  this  cannot  be  its  inter- 
pretation ;  we  are,  therefore,  to  see  how, 
consistently  with  common  sense  and  the 
principles  of  justice,  the  words  'imme- 
diately afterwards '  are  to  be  construed. 
If  they  do  not  mean  that  it  is  to  be  done 
the  very  instant  afterwards,  do  they  mean 
within  ten  minutes  or  a  quarter  of  an 
hour  afterwards?  I  think  we  should 
interpret  them  to  mean  within  such  rea- 
sonable time  as  will  exclude  the  danger  of 
intervening  hcta  operating  upon  the  mind 
ofihe  Judge  so  as  to  disturb  the  impres- 
sion made  upon  it  by  the  evidence  in  the 
cause;  and  I  am  disposed  to  adopt  the 
construction  put  upon  the  clause  by  my 
brother  Maule,  that  the  certificate  is  to 
be  '  the  result  of  the  Judge's  impression 
at  the  time.'  I  read  the  clause  as  if  the 
word  *  thereupon '  had  been  found  in  it 
— that  the  act  is  to  be  done  'immediately 
thereupon ' — that  is,  upon  no  other 
matter  than  the  facts  of  the  cause,  and  as 
soon  as  conveniently  may  be  after  the 
verdict."  And  Alderson,  B.,  also  says 
that  it  appears  from  Pyhus  v.  MUford  (4), 
"  that  *  though  the  word  vmmediately  in 
strictness  excludes  all  mean  time,  yet  to 
make  good  the  deeds  and  intereste  of  the 
parties  it  shall  be  construed  such  con- 
venient time  as  is  reasonably  requisite  for 
doine  Uie  thing.*  "  And  Rolfe,  B.,  says, 
"  I  ^ink  the  words  used  by  my  brother 
Maule  afford  the  best  test  as  to  the  proper 
construction  of  the  statute,  coupling  with 
it  the  additional  'qualification  that  it  is  to 
be  done  with  all  convenient  speed."  This 
seems  to  be  the  best  interpretation  to  put 
on  these  stetutes,  and  applying  it  to  the 
present  case  was  leave  given  within  a 
reasonable  time  P    It  appears  that  at  the 

(4)  2  Leon.  77. 
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conolosion  of  the  trial  the  Judge,  acting 
under  the  impressions  formed  at  the  time, 
refused  leave,  and  therefore  it  seems  to 
me  the  reasonable  time  was  determined ; 
but  even  if  this  be  not  so,  section  8  shews 
that  where  there  is  no  leave  notice  of 
appeal  must  be  given  within  two  days, 
and,  therefore,  that  would  be  the  extreme 
time  within  which  leave  could  be  given. 
I  am  dearly  of  opinion  that  the  leave 
given  on  the  application  on  the  Monday 
was  not  given  "  upon  the  trial,"  especially 
as  an  application  had  been  made  and  re* 
fused  at  the  conclusion  of  the  trial  on  the 
Thursday. 

Keahno,  J. — ^I  am  of  the  same  opinion. 

Brett,  J. — ^The  substance  of  the  statute 
is  that  if  the  Judge  is  of  opinion  that  the 
matter  is  fit  for  the  consideration  of  the 
Court,  he  is  to  give  leave  to  move,  and 
the  motion  in  pursuance  thereof  is  to  be 
made  practically  within  four  days,  but  if 
there  be  no  leave  the  party  must  give 
notice  within  two  days  and  also  give 
security.  Therefore  the  substance  is  that 
if  the  Judge  thinks  the  matter  fit  he  is  to 
give  leave,  and  the  motion  must  be  within 
four  days.  Now  this  leave  is  to  be  given 
without  the  interference  of  the  person 
against  whom  the  leave  is  given,  and 
without  argument,  and  his  presence  there- 
fore  is  immaterial.  The  question  is 
whether  the  leave  is  to  be  given  ^  imme- 
diately  after  "  the  trial.  Now  these  words 
are  not  used  in  the  Act,  and  it  is  admitted 
that  the  words  "  if  upon  the  trial "  do 
not  mean  *'  during,"  therefore  they  mean 
''  after,"  and  therefore  the  statute  is  to  be 
read  "  if  after  the  trial."  Now  where 
the  legislature  limits  the  time  it  does  so 
specially,  thus  in  section  8  there  is  a  limit 
of  two  days,  and  in  section  10  practically 
a  limit  of  four  days,  the  time  within  whicn 
similar  motions  must  be  made  in  the 
Superior  Courts.  It  follows,  therefore,  that 
as  respects  this  matter  £he  time  must  be 
a  reasonable  time.  What,  then,  is  a  rea- 
sonable time  ?  No  one  is  hurt  if  it  be 
within  four  days.  It  is,  however,  said 
that  the  time  is  limited,  because  the  Judge 
refused  leave,  and  that  though  there  be 
no  injury  he  was  thereby  bound  and  es- 
topped.   But  if  he  canhave  four  days  he 


was  not  estopped  by  what  was  done,  and 
therefore  the  leave  was  a  due  leave  to  ap- 
peal within  the  statute. 

Gbovb,  J. — I  am  of  opinion  that  the 
rule  should  be  discharged.  '*  Upon " 
does  not  necessarily  mean  "  during." 
Here  the  matter  was  not  adjourned  nor 
was  there  simply  nothing  done,  but  the 
Judge  refused  leave.  X^der  these  cir- 
cumstances the  plaintiff  during  two  days 
had  a  right  to  appeal  by  giving  notice  and 
security,  but  he  gives  no  notice,  and  the 
defendants  may  well  conclude  the  matter 
to  be  at  an  end,  and  great  inconvenience 
might  occur  if  afterwaras  the  Judge  might 

five  leave.  At  the  utmost^  even  if  there 
ad  been  no  refusal,  the  Judge  had  power 
to  give  leave  only  up  to  the  time  limited 
for  giving  notice  of  appeal,  i.e.  two  days. 
The  Judge  cannot  after  that  give  leave, 
particularly  as  he  refused  it  at  the  end  of 
the  trial. 

Rule  discharged. 

Attorneys— J.  Long,  for  plaintiff;  Buchellfl,  (ot 
defendants. 


[IK  THE   EXCHEQUER    CHAMBER.] 
(Appeal  from  the  Court  ofOommon  Fleas,) 

1878.       IPBABSON    V.    THB    COHMBBOIAL 

June  20.  j     union  assusangx  compant. 

Shipping — Insurance  agamst  Fire, 

A  steamship  was  insured  against  fire  as 
'*  lying  in  the  F.  docks,  with  liberty  to  go 
into  dry  dock,**  She  was  taken  along  the 
Thames  to  a  proper  dry  dock,  and  onherre- 
turn  stopped  in  the  Thames  to  put  on  part 
of  her  paddles,  which  had  been  taken  off  to 
admit  her  into  the  dry  dock,  a  proceeding 
ustud  under  tJie  circwmstances,  and  during 
such  stoppage  was  bumi: — ^Hdd  (affirming 
the  decmon  below),  that  this  was  not  a  loss 
within  the  insurance. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Ck)mmon  Pleas,  reported 
33  Law  J.  llep.  (n.s.)  O.P.  85. 

The  plaintiff  insured  with  the  defends 
ants  against  fire  a  steamship  as  "  lyin^ 
in  the  Victoria  Docks,  London,  with 
liberty  to  go  into  dry  dock."  The  nearest 
dry  dock  was  too  small  to  admit  the  shipi 
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which  was  therefore  taken  two  miles  along 
the  Thames  to  the  only  dry  dock  which 
she  could  enter,  and  then  only  by  taking 
off  a  portion  of  her  paddles.  On  her  re- 
torn  she  stopped  some  days  in  the  Thames 
to  pat  on  her  paddles,  which  was  found 
to  be  nsoal  nnder  the  circnmstances,  and 
daring  such  stoppage  was  bamt.  The 
Coort  below  decided  that  the  defendants 
were  not  liable. 

Watkin  WiUiamSf  for  the  plaintiff,  con- 
tended, first,  that  the  dry  dock  was  a 
proper  one,  and  secondly,  that  at  the 
time  of  loss  the  ship  was  covered  by  the 
insarance ;  he  cited  Bouillon  y.  Lwpton  (1). 

EIsLLT,  G.B.  —  I  hare  no  doubt  that 
the  judgment  should  be  affirmed.  This 
is  not  an  insurance  on  a  voyage,  but 
against  fire  while  the  ship  is  in  particu- 
liff  places,  and  attaches  not  only  whilst 
the  ship  is  in  the  Victoria  and  dry  docks, 
but,  as  she  necessarily  must  proceed  to 
the  dry  dock,  also  extends  to  the  short  time 
and  to  the  place  where  she  is  during  her 
transit  firom  the  one  to  the  other,  and  her 
return,  without  undue  delay.  But  here, 
instead  of  returning  direct,  without  un- 
necessary delay,  firom  the  dry  dock  to  the 
Victoria  dock,  she  was  moored  for  ten 
days  in  the  Thames, to  reinstate  herwheels, 
and  if  the  parties  had  contemplated  an 
insurance  in  the  river  Thames,  they  would 
have  said  so,  and  it  would  increase  the 
risk  if  we  held  that  the  insurance  ap- 
plied. It  is  said  that  it  was  usual  to  do 
what  was  done,  and,  may  be,  it  was  so 
for  many  purposes;  but  if  so,  the 
plaintiff  ought  to  have  insured,  so  as 
to  cover  this.  It  has  been  said  that 
only  the  adjoining  dry  dock  was  meant, 
but  it  is  clear  the  intention  was  that  the 
ship  should  go  into  a  practicable  dry  dock, 
and  the  insurance  was  on  the  ship  while 
in  the  Victoria  dock,  a  practicable  dry 
dock,  on  her  passage  there  and  back,  but 
not  whilst  in  the  Thames  for  other  pur- 
poses than  that  of  passing  from  one  dock 
to  the  other. 

Martin,  B. — ^lam  of  the  same  opinion. 
The  insurance  was  on  the  ship  while  in 
certain  places,  viz.,  the  Victoria  dock, 
the  dry  dock,  and  there  and  back. 

(1)  16  Com.  B.  Kep.  N.a  113 ;  b.  c.  83  Law  J. 
Eep.  (K.8.)  C  J.  37. 


Blackbubn,  J.  —  I  am  of  the  same 
opinion.  The  only  doubt  I  have  is  as  to 
the  time  of  passing  from  one  dock  to  the 
other.  I  agree,  however,  with  the  rest  of 
the  Court,  and  think  that  the  ship  was 
covered  in  the  Victoria  dock,  the  dry  dock, 
and  perhaps  on  her  passage  between  them. 
But  here  she  was  in  the  Thames,  and 
not  in  a  place  where  she  was  insured. 

Clbasby,  B. — The  ship  clearly  was  not 
insured  at  the  place  where  she  was  lost.  ~ 
Her  being  there  was  an  entirely  unexpected 
thing  ;  and  when  it  is  said  it  was  usual  to 
do  what  was  done,  no  doubt  it  was,  when 
that  occasion  arose,  but  the  matter  was 
not  within  the  policy. 

QuAiN,  J.,  and  Abchibali),  J.,  concurred. 

Judgment  affkmed. 

Attorneys— C.  H.  Cott^rell,  for  appellant ;  Thomas 
&  Hollams,  for  respondents. 


[IN  THE  EXCHEQUER  CHAMBER] 

{Apj[>eal  from  the  Court  of  Common  Pleas,) 

1873.       1 
June  18,  19.  J 


REVELL  V.  BLAKE. 


Bankruptcy  —  Jurisdiction  of  County 
Court— d2  ^  83  Vict,  c,  71.  a.  87. 

WJiere  a  petition  in  ha/nhruptcy  is  pre- 
f erred  under  32  ^  33  Vict,  c.  71.  in  a  County 
Court  against  a  person  as  residing  within  its 
district,  amd  he  is  adjudicaied  hankrupt 
thereon,  such  adjudication  not  being  re- 
scinded or  appealed  against  is  final  and 
conclusvoe,  though  it  turns  out  that  lie 
traded  within  the  London  district ;  and  the 
trustee  in  bankruptcy  is  entitled  to  the  pro* 
ceeds  of  a/n  execution  on  such  trader* s  goods 
which  are  retained  in  the  sheriff* s  hamds 
under  section  87,  due  notice  of  the  petition 
having  been  given  under  that  section,  as  it 
is  not  necessary  that  the  adjudication  should 
be  against  such  person  as  a  trader,  and  it  is 
sufficient  if  tliere  be  an  adjudication  against 
him  and  he  be  in  fact  a  trader. 

This  was  an  appeal  from  the  decision 
of  the  Court  of  Common  Pleas,  reported 
41  Law  J.  Rep.  (n.s.)  C.P.  120.  The 
fojfsta  of  the  case  are  fuUy  set  forth  in  the 
report  of  the  case  in  the  Court  below, 
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and  the  following  short  statement  will  be 
sufficient  for  the  purposes  of  the  present 
report. 

The  goods  of  one  Maxwell  were  seized 
and  sold  under  an  execution  at  the  suit 
of  the  defendant.  Notice  was  duly  served 
on  the  sheriff  under  32  &  38  Vict.  c.  71. 
8.  87,  of  a  petition  in  bankruptcy  against 
Maxwell.  This  petition  was  preferred  at 
the  Greenwich  County  Court  against  Max- 
well as  a  gentleman  residing  within  the 
district  of  that  Court,  and  not  residing  or 
carrying  on  business  in  the  London  district, 
and  was  founded  on  an  act  of  bankruptcy 
which  would  render  even  a  non-trader 
liable  to  be  made  bankrupt,  and  he  was 
eventually  declared  bankrupt,  though  it 
had  come  to  the  knowledge  of  the  peti- 
tioner that  Maxwell  carried  on  business 
in  London,  aAd  the  plaintiff  was  made 
trustee.  An  interpleader  between  the 
plaintiff  and  defendant  was  then  instituted 
to  try  the  right  to  the  money  in  the 
sheriff's  hands,  and  a  verdict  was  found 
for  the  plaintiff  with  leave  to  the  defend- 
ant to  move  to  enter  it  for  himself,  pur-, 
suant  to  which  a  rule  nisi  was  granted 
and  afterwards  discharged  by  the  Court 
of  Common  Pleas. 

Benjamin  {Bathurst,  of  the  Equity  Bar, 
and  Morgan  Roioard  with  him;,  for  the 
appellant,  contended,  first,  that  the  adju- 
dication was  void  for  fraud,  and  that 
the  petitioner  ought  not  to  reap  advan- 
tage from  wilfully  taking  wrong  proceed, 
ings ;  second,  that  the  County  Court  was 
an  inferior  Court  and  had  no  jurisdiction, 
and  that  the  adjudication  was  therefore 
void,  and  this  fact  could  be  shewn ;  third, 
that  under  section  87  the  adjudication 
must  be  against  the  debtor  as  a  trader. 
He  cited  dicta  of  Willes,  J.,  in  The  Queen 
V.  The  SacUers*  Company  (1),  and  Lord 
Brougham  in  Bandon  v.  Becker  (2),  and 
Ex  parte  Buckland  (3). 

B,  TT.  WilliamSy  for  the  respondent, 
contended,  first,  that  the  County  Court 
was  part  of  the  Court  of  Bankruptcy, 
which  is  a  Superior  Court,  that  there  was 
jurisdiction,  and  that  the  adjudication  was 
valid  unless  set  aside  under  the  statute  ; 

(1)  10  HX.  Cas.  431 ;  b.  c.  32  Law  J.  Bep. 
(if.8.)  Q.B.  337. 

(2)  3  CL  &  F.  479. 

(8)  42  Law  J.  Bep.  (k.8.)  Bankr.  32. 


second,  that  it  was  sufficient  under  section 
87  that  there  should  be  an  adjudication 
against  the  debtor,  and  that  he  should  be 
in  fact  a  trader.  He  cited  Ex  parte 
Bay  net  (4). 

BIelly,  C.B. — I  am  of  opinion  that  the 
judgment  of  the  Court  below  should  be 
affirmed.  It  appears  to  me  that  every 
County  Court,  unless  it  be  excluded  there- 
from by  the  order  of  the  Lord  Chancellor, 
has  jurisdiction  to  entertain  every  petition 
in  bankruptcy  and  decide  it  whatever  be 
its  nature,  provided  enough  appears  on 
the  petition  to  call  on  such  Court  to  adju- 
dicate. Let  us  then  see  what  constitutes 
a  good  petition.  And  looking  to  section 
8  it  appears  to  me  that  where  a  petition, 
framed  according  to  that  section,  is  pre- 
ferred in  a  Coun^  Court,  that  Court  ia 
bound  to  entertain  it,  and  if  satisfied  that 
the  allegations  aro  true  and  prove  the 
person  to  be  liable  to  be  made  bankrupt 
has  no  choice,  but  is  bound  to  adjudicate 
him  bankrupt;  and  as  respects  what  is 
said  in  that  section  as  .to  proof  of  ihe 
trading  if  necessary,  that  means  that  if  it 
be  necessary  in  order  to  make  out  an  act 
of  bankruptcy  to  allege  trading  there  is 
to  be  proof  of  it.  In  the  present  case  the 
petition  alleged  a  sufficient  debt,  nothing 
as  to  trading  (except  that  the  person 
petitioned  against  did  not  reside  or  trade 
in  the  London  district),  and  an  act  of 
bankruptcy ;  and  such  petition  being  duly 
presented  it  became  the  duty  of  the  County 
Court  to  look  to  the  allegations  of  the 
petition  to  see  whether  they  were  sufficient 
if  true  to  make  the  person  bankrupt, 
and  they  being  so,  if  it  found  that  they 
were  true,  which,  if  there  were  no  oppo- 
sition, would  be  determined  on  ihe  affi- 
davit verifying  the  petition,  it  was  the 
imperative  duty  of  such  Court  to  adjudi* 
cate  him  bankrupt.  I  think,  therefore, 
that  here  the  petition  was  correct  in  form, 
that  it  was  duly  before  the  County  Court, 
that  there  were  allegations  of  all  that  was 
necessary,  and  that  the  Court  had  juris- 
diction, and  it  was  its  duty  to  adjudge  the 
debtor  bankrupt.  But  then  it  is  said  that 
it  turned  out  in  &ct  that  the  debtor  traded 
.within  the  London  district^  and  the  ques* 

(4)  41  Law  J.  Bep.  (n.s.)  Bankr.  28. 
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tion  is  whether  the  existence  of  this  fact 
denied  in  the  petition,  and  not  known  to 
the  County  Gonrt,  makes  the  adjudication 
void.     The  consequences  of  holding  that 
this  was  so  would  he  that  such  a  petition 
might  be  presented,  there  might  be  no 
opposition,  nothing  to  raise  a  doubt  as  to 
the  County  Court  being  the  proper  Court, 
the  assets  might  be  collected  and  dis- 
tributed, and  everything  wound  up,  and 
yet  years  afler  because  it  was  ascertained 
that  the  debtor  had  a  share  in  some  joint 
stock  company,  a  fact  previously  utterly 
unknown,  the  whole  proceedings  would  be 
void.  Such  consequences  would  be  fearful, 
but  there  is  nothing  in  the  statute  to  shew 
(on  the  contrary  it  negatives  this)  a  want 
of  jurisdiction,  or  that  the  adjudication 
can  be  impeached,  except  in  the  way 
pointed  out  by  the  statute  itself.    Suppose 
even  the  debtor  had  appeared  and  shewn 
thi^  though  it  was  unknown  he  was  a 
trader  in  the  London  district,  the  mere  alle* 
gation  would  not  be  proof,  the  Court  must 
have  enquired  and  ascertained  the  truth  of 
thiSy  and  if  satisfied  would  have  dismissed 
the  petition,  if  not,  adjudicated  him  bank- 
rupt.   It  may  be  the  decision  might  be 
wrong,  but  if  so  there  is  nothing  to  shew 
that  Qxe  adjudication  is  therefore  void,  on 
the  contrary  sections  71,  72  make  ample 
provision  as  to  what  is  to  be  done.  Under 
section    71,    the    County  Court    might 
rescind,  or  any  aggrieved  person  might 
appeal,  and  though  it  is  not  necessary  to 
decide  so,  I  think   that   the    execution 
creditor  was  an  aggrieved  person,  at  all 
events  an  aggrieved  person  may  appeal 
and  get  the  adjudication  set  aside.    And 
if  there  be  any  doubt'  as  to  whether  it 
was  competent  to  the  County  Court  to 
enquire  as  to  the  question  of  trading  if 
raised,  section  72  directly  confers  on  that 
Court  power  to  entertain  all  questions 
expedient  or  necessary  for  doing  complete 
justice,  and  its    decision  is  not  to  be 
restrained  by  any  other  Court  or  appealed 
against  except  as  directed  by  the  Act. 
In  the  present  case,  then,  even  if  the  bank- 
rupt had  appeared,  the  matter  would  have 
been  for  the  County  Court,  it  would  have 
been  impossible  to  determine  the  fact  of 
trading  without  enquiry,  and  the  County 
Court  must  have  determined  it,  subject  to 
the  right  of  appeal.    I  think,  therefore, 


that  not  only  on  the  presentation  of  a 
petition  good  on  its  face,  and  containing 
the  requisites  enabling  the  County  Court 
to  adjudicate,  is  it  its  duty  and  is  it  bound 
to  entertain  the  petition,  and,  if  satisfied, 
adjudicate  the  debtor  bankrupt,'^but  that, 
even  without  reference  to  section  10,  the 
adjudication  is  final  and  conclusive  unless 
rescinded  or  appealed  from.  The  last 
question  is  whether  section  87  applies,  the 
adjudication  being  against  one  who  is  not 
described  as  a  trader  but  turns  out  to  be 
one.  And  it  appears  to  me  that  whether 
he  be  adjudicated  bankrupt  as  a  trader  or 
not  this  does  not  affect  the  section,  but 
that  if  the  goods  of  a  trader  be  taken  and 
there  be  notice  of  a  petition  in  bankruptcy 
though  he  be  not  so  d^cribed,  all  its 
requisites  are  complied  with. 

Martin,  B. — I  am  of  the  same  opinion, 
and  think  that  the  judgment  of  the  Court 
below  should  be  a&rmed  on  the  ground 
that  the  proceedings  in  the  County  Court 
were  only  irregul&r,  and  that  as  the  debtor 
was  a  trader  me  requirements  of  section 
87  were  fulfilled. 

Blacebubn,  J. — ^I  am  of  the  same 
opinion,  and  I  will  first  deal  with  sec- 
tion 87.  The  argument  is  that  there 
must  be  a  petition  and  adjudication 
against  the  debtor  as  a  trader,  but  this  is 
not  so,  and  where  there  is  a  petition 
and  adjudication  and  he  is  de  facio  a 
trader,  this  is  enough,  and  I  think  it 
clear  that  there  is  no  such  thing  as  a 
petition  against  him  as  a  trader.  All 
debtors  may  be  made  bankrupt,  and 
though  there  must  be  an  act  of  bank- 
ruptcy and  there  are  some  acts  of  bank- 
ruptcy which  apply  to  the  case  of  a 
trader  only,  and  Uie  consequences  in  case 
of  the  debtor  being  or  not  being  a  trader 
are  different,  still  the  debtor  is  to  be  ad- 
judged bankrupt,  and  I  cannot  find  any- 
thing in  the  statute  to  shew  that  the 
petition  and  adjudication  are  to  have  a 
different  effect  according  as  he  is  a  trader 
or  not.  Looking  to  section  8  and  form 
10,  it  is  clear  that  "  if  necessary  "  means 
only  where  the  act  of  bankruptcy  relied 
on  is  one  which  is  only  an  act  of  bank- 
ruptcy if  the  debtor  be  a  trader,  and  the 
adjudication  and  form  26  shew  that 
it  is  only  in  such  case  that  it  is 
necessary  to  allege  apd  prove  trading. 
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The  fallacy  of  the  argument  has  been  the 
assertion  that  there  is  a  difference  be- 
tween a  petition  against  a  debtor  when 
he  is  or  is  not  a  trader,  bat  he  is  a  bank- 
rapt  whether  he  is  or  is  not  a  trader ;  and 
though  the  consequences  no  doubt  are 
different,  it  was  not  meant  that  there 
should  be  any  such  difference,  and  it 
would  be  monstrous  to  say  that  where 
the  adjudication  is  on  the  ground  of  the 
debtor  not  beine  a  trader,  and  it  is  dis- 
covered that  he  is  one,  that  there  must  be 
a  fresh  petition.  And  taking  this  view, 
section  87  applies  where  there  has  been 
an  adjudication,  and  the  debtor  is  de facto 
a  trader. 

We  now  come  to  the  second  point 
which  arises  on  section  59,  which,  un- 
fortunately by  its  definition  of  "  the 
Court,"  creates  some  confusion.  Here 
the  petition  was  presented  in  the  County 
Court,  within  whose  district  the  debtor 
resided,  in  ignorance  of  his  being  a  trader 
within  the  London  district,  a  ^ct  after- 
wards discoyered,  and  it  has  been  said 
that  the  adjudication  is  void  for  fraud,  but 
the  circumstances  fall  short  of  tiiat,  and 
the  real  question  is  whether,  as  my  brother 
Brett  thought,  the  County  Court  has 
jurisdiction  only  if  the  debtor  reside  in  its 
district,  and  do  not  reside  or  carry  on 
trade  within  the  London  district,  and  is 
an  inferior  Court  in  the  sense  that  if  it 
exceeds  its  jurisdiction  its  proceedings  are 
Toid,  and  this  fact  may  be  shewn.  I  do 
not,  however,  think  that  this  is  so.  Sec- 
tion 80,  sub-section  6  and  sections  65, 
%^y  she^  that  the  County  Court  is  a 
branch  of  tiie  Court  of  Bankruptcy, 
which  is  a  principal  Court  of  record, 
whose  proceedings  can  on]y  be  set  aside 
on  app^  and  section  10  shews  that  the 
intention  was  that  any  Court  trying  col- 
lateral matters  should  treat  its  judgment 
as  conclusive  as  an  adjudication  of  bank- 
ruptcy. If  under  section  59  it  were  ne- 
cessary to  enquire  whether  there  was 
concealed  trading,  this  matter  might 
always  be  started,  but  taking  the  County 
Court  as  a  branch  of  a  principal  Court  of 
record  with  a  right  of  appeal,  there  is  no 
reason  why  its  proceedings  should  not  be 
binding  till  reversed.  It  is  not  necessary 
to  say  what  should  be  done  in  such  case, 
but  it  is  pretty  cle%r,  from  Ex  parte  Buck^^ 


land  (3),  what  the  Chief  Judge's  opimonis, 
and  I  hope  he  is  right,  and  here  he  would 
have  transferred  the  matter  to  his  own 
Court. 

Cleasby,  B. — ^I  am  of  the  same  opinion^ 
It  is  said,  first,  that  the  adjudication  is 
unavailable,  because  of  the  conduct  of 
the  parties ;  secondly,  that  the  County 
Court  could  not  entertain  the  petition; 
thirdly,  that  the  case  is  not  one  to  which 
section  87  applies.  The  first  objection, 
however,  looking  to  the  leave  reserved, 
does  not  arise,  and  to  be  available  should 
have  been  distinctly  taken.  As  respects 
the  second,  forms  10,  37,  38  nmke  it 
clear,  even  without  sections  10,  72,  that 
it  was  a  matter  for  the  adjudication  of 
the  County  Court  which  has  adjudicated. 
As  to  the  third,  though  I  have  had 
doubt,  and  cannot  say  it  is  entirely  re- 
moved,  I  think  it  is  t^e  &ct  of  trading,  not 
the  form  of  prooeediuffs,  whidi  governs. 

QuAiK,  J. — I  am  of  the  same  opinioo, 
on  the  ground  that  sections  59»  66,  80, 
sub-sect.  6,  together  shew  that  these 
Courts  are  all  bnmches  of  the  same  Courts 
and  that  if  the  County  Court  be  wrong 
this  is  only  an  irr^nlarity  to  be  set  right 
by  that  Court  or  on  appctfJ ;  and  that  as 
respects  section  87,  though  I  have  had 
doubts,  it  is  not  necessary  that  the  adju- 
dication should  be  against  the  debtor  aa 
a  trader. 

Archibald,  J. — I  also  am  of  the  same 
opinion ;  as  I  think  that  the  County  Court 
had  jurisdiction  on  such  a  petition  as  the 
present  to  entertain  it  and  adjudicate,  and 
that  if  such  adjudication  stands  and 
there  be  no  appeal,  we  (especiaDy  looking 
to  section  10)  cannot  say  it 'is  invalid; 
and  as  I  come  to  the  conclusion  (as  re- 
spects section  87),  that  there  is  nothing 
to  bind  the  petitioner  to  present  a  petition 
against  the  debtor  as  a  trader^  except 
where  the  act  of  bankruptcy  is  one 
where  the  debtor  must  be  a  trader  to 
make  it  one,  that  the  adjudication  is 
general,  and  that  if  the  debtor  be  in  £euH» 
a  trader,  the  consequences  of  that  section 
apply. 

Judgment  affirmed. 

Attorneys— John  Bae,  for  appellant ;  firooksbank 
&  Galland,  for  respondent. 
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Jnlv  1  4l  5  ^^^    *^     ^^    action) ; 

1873  f       POTTER  AND  OTHERS,  re- 

Feb  24  spondents  (jflamtiffs  in 

Mays."    J      <^^<^0. 

Ifanne  Insurance — Prospective  Freight 
— To^  Loss'^Notice  of  Aha/ndonment, 

Notice  of  abandonment  need  not  he  gvoen 
where  there  ia  nothing  which  on  abandon' 
meni  can  pass  or  he  of  value  to  tlte  aibam^ 
donee. 

A  ship  heing  chartered  for  a  voyage 
from  Calcutta  to  London^  she  heing  al  the 
time  at  sea  on  a  voyage  out  to  New  Zealand, 
and  thence  to  Oaloutia,  the  owners  effected 
an  insurance  on  the  chartered  freight  from 
GalcuUa  to  London,  hut  such  insurance  was 
only  for  the  preliminary  voyage  to  New 
Zealand,  The  ship,  during  such  prelvmi- 
nary  voya^gCf  got  aground  and  sustained 
such  demote  as  would  have  justified  the 
oumers  had  they  heen  then  aware  of  the 
ad!U€d  extent  of  it  in  abandoning  the  vessel 
aud  treating  the  loss  as  a  constructive  total 
loss,  hut  though  several  surveys  were  Jield  on 
her  after  she  arrived  at  New  Zealand,  there 
were  no  means  there  of  ascertaining  her 
real  condition  as  it  was  necessary  for  that 
purpose  thai  she  should  he  taken  into  a  dry 
dock  or  put  on  a  patent  slip,  neither  of 
which  existed  at  New  Zealand,  The  suY" 
veyors  recommended  certain  repairs  heing 
done,  and  that  the  ship  should *he  put  in  a 
dry  dock  or  on  a  slip,  at  the  nearest  available 
pert^  for  further  examination  ;  hvl  they  did 
not  state  that  they  apprehended  she  had 
abstained  any  extensive  damage  heyond 
what  had  heen  ascertained,  and  they  advised 
the  captain  to  proceed  in  hallast  on  his 
voyage  as  soon  as  the  necessary  repairs 
poinied  oul  had  heen  completed.  The  vessel 
was  partially  repaired  and  proceeded  in 
hallast  to  Calcutta,  where  on  putting  her 
into  dry  dock,  her  real  condition  was  ascer- 
tained.  On  the  owners  heing  informed  of 
this,  they  at  once  gave  notice  of  abandon- 
ment to  the  underwriters  hoth  on  the  ship 
and  on  freight,  there  having  heen  also  an 
inewrance  on  the  ship.  The  accident  to  the 
ehijf  had  occurred  in  May  and  June,  1863, 
ana  she  might  have  left  New  Zealand  in  the 
following  September,  hut  for  the  captain 

Kbit  Sebuh,  42.^CJP. 


not  having  sujfficient  funds  to  effect  the 
necessary  repairs.  This  deficiency  of  funds 
arose  from  great  expenses  tvhich  had  been 
incurred  in  getting  the  vessel  off  from  where 
she  had  grounded,  and  in  meeting  claims  of 
passengers  for  hreaches  of  the  Passenger 
Act,  and  of  consignees  of  the  outward  cargo 
for  damage  thereto,  and  also  from  the  unvnU 
lingness  of  the  oumers*  agent  al  New  Zea^ 
land  to  advance  what  was  required  unthout 
specific  directions  from  tJie  owners  to  do  so. 
When  ai  length  these  directions  arrived  the 
money  was  advanced  and  the  ship  repaired 
without  further  delay  ;  hut  the  resuU  of  it 
altogether  was  the  detention  of  the  ship  at 
New  Zealand  to  the  14^A  of  April,  1864, 
on  which  day  she  left  for  Calcutta : — 

Held,  first,  that  as  there  was  a  construe* 
tvve  total  loss  of  the  ship,  it  was  impossible 
for  its  owners  to  earn  the  chartered  freight, 
and  there  was  therefore  an  actual  and  not  a 
constructive  total  loss  of  such  freight ;  there* 
fore  no  notice  of  abandonment  was  necessary, 
Secondly,  that  no  such  notice  was  necessary 
inasmuch  as  the  ship  never  having  been 
ready  to  receive  the  ehartered  cargo  there 
\oas  nothing  to  abandon  to  the  underuniter 
on  freight.  And  thirdly,  that  sufficient  rw 
tice  of  abandonment  of  freight  was  given, 
if  such  notice  was  necessary,  in  order  to 
recover  as  for  a  toted  loss  on  the  insurance 
on  freight. 

This  was  an  appeal,  upon  a  joint  Case, 
against  a  judgment  of  the  Court  of  Ex« 
chequer  Chamber,  which  reversed  a  judg« 
ment  of  the  Court  of  Common  Pleas 
upon  an  action  brought  upon  a  policy  of 
insurance  on  freight  to  be  earned  by  a 
ship  called  the  Sir  William  Eyre,  of  which 
the  plaintifiGs  were  owners  as  mortgagees 
in  possession.  The  freight  was  to  be 
earned  under  a  charter-party  entered  into 
between  the  plaintiffs  and  one  De  Mattos, 
dated  the  9th  February,  1863,  by  which 
it  was  agreed  that  the  ship,  then  at  sea, 
should  proceed  to  New  Zealand  with  a 
cargo  for  the  owners'  benefit,  and  haying 
arrived  and  discharged  the  same,  and  be- 
ing made  tight,  statmch  and  strong,  and 
every  way  fitted  for  the  voyage,  uiould 
proceed  to  Calcutta,  and  there,  being  tight, 
staunch  and  strong,  and  every  way  fitted 
for  the  voyage,  should  load  from  the  ^lo 
tors  of  the  freighter  a  full  and  complete 
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cargo,  and  convey  it  for  certain  stiptilated 
freight  to  Inverpool  or  London. 

The  policy  of  insurance  was  in  the  fol- 
lowing  terms—"  Lost  or  not  lost  at  and 
from  Clyde  to  Southland,  while  there, 
and  thence  to  Otago  (New  Zealand)  and 
for  thirty  days  in  Port  there  after  arrival." 
The  subject  of  the  insurance  was  "  4,000Z. 
on  homeward  chartered  freight." 

Thus,  it  will  be  observed,  that  the  in- 
surance was  on  freight  to  be  earned,  not 
on  the  voyage  during  her  performance  of 
which  the  vessel  was  insured,  but  on  a 
subsequent  voyage. 

The  vessel,  The  Sir  WtUtam  Eyre,  ar- 
rived  at  Bluff  Harbour,  Southland,  on  the 
23rd  of  April,  1863.  While  there  she 
drifted  and  took  the  ground  and  remained 
aground  floating  at  intervals  till  the  29th 
of  May.  On  tlukt  day  a  violent  ttale  arose, 
and  again  she  took  the  grounc^  and  re- 
main^ fixed  till  the  4th  of  June.  After 
that  she  grounded  again,  and  was  not 
fini^  got  off  till  the  1st  of  July,  when  she 
left  for  Dunedin  and  she  arrived  at  Port 
Chalmers,  which  is  the  port  of  Dunedin, 
on  the  4th  of  July.  Surv^  were  held  on 
her  at  Bluff  Harbour  ana  also  at  Port 
Chahners,  but  in  neither  of  those  places 
could  the  extent  of  the  damage  sustained 
hy  her  grounding  be  ascertained,  as  it  was 
necessary  for  that  purpose  that  she  should 
be  taken  into  a  dry  dock  or  put  on  a 
patent  slip,  neither  of  which  existed  in 
New  SSealand,  nor  was  to  be  found  any- 
where nearer  than  Port  Sydnqr. 

The  Sir  WUliam  Eyre  remained  at  Port 
Chahners  until  the  14th  of  April,  1864, 
being  prevented  solely  by  want  of  funds 
from  proceeding  to  Calcutta,  the  master 
not  having  sufficient  funds  to  defray  the 
ship's  charges  and  disbursements,  and 
hor  liabilities  to  her  passengers  under  the 
Passenger  Act.  But  while  the  ship  was 
thus  detained  there,  the  captain  permit- 
ted her  to  be  used  as  a  store  ship  for  coals, 
for  which  he  received  a  rent  amounting 
altogether  to  77SI  Ss.  5d, 

In  February,  1864,  the  captain  received 
funds,  by  means  of  which  he  had  certain 
repidrs  done,  which  had  been  recom^ 
mended  by  the  surveyors,  to  enable  the 
ship  to  proceed  in  iMillast  to  Calcutta, 
and  on  the  14th  of  April,  1864,  these 
repairs  having  been  completed,  the  Sir 


William  Eyre  left  Port  Chalmers,  and  she 
arrived  at  Calcutta  on  the  7th  of  June, 
1864. 

Upon  her  arrival  the  master  applied 
to  the  agents  of  De  Mattes  to  carry  out 
the  charter-party.  They,  however,  had 
received  information  that  De  Mattos  had 
BEuled  and  stopped  payment  in  Decem- 
ber, 1863,  and  they  remsed  to  have  any- 
thing to  do  with  the  ship,  or  with  pro- 
viding a  cargo. 

The  Sir  WUliam  Eyre  was  then  put 
into  dry  dock  and  surveyed,  and  it  was 
discovered  that  the  damage  she  had  sus- 
tained in  New  Zealand  was  much  greater 
than  had  been  supposed,  and  that  the 
cost  of  repairing  her  would  exceed  her 
value  after  being  repaired.  Whereupon, 
in  the  month  of  August,  1864^  the  phun- 
tiffs  gave  notice  of  abandonment  to  the 
defendant,  the  underwrite  on  freight, 
and  also  to  the  underwriters  on  ship; 
but  neither  of  these  notices  of  abandon- 
ment was  accepted  by  the  respective  un- 
derwriters. 

After  the  above  survey  had  been  made 
at  Calcutta,  the  ship  was  moored  in  the 
Hooghly,  and  whilst  she  was  lying  there 
a  violent  cyclone,  on  the  6th  of  October, 
1864,  drove  her  ftx)m  her  moorings,  and  she 
was  stranded  and  became  a  total  wreck. 

It  was  admitted  that  the  sea  damage 
which  the  ship  sustained  at  New  Zealand 
was  such  as  would  have  justified  an  ahan- 
donment,  and  a  claim  under  the  policy  for 
a  constructive  total  loss,  if  the  damage 
had  been  then  ascertained  and  notice  of 
abandonment  given. 

On  the  hearing  of  the  case  in  the  Court 
of  Common  Pleas,  that  Court  held  that 
the  plaintiffs  were  not  entitled  to  recover, 
on  the  ground  that  there  was  no  absolute 
loss  of  the  ship,  and  consequently  no  total 
loss  of  the  freight,  and  that  the  notice  of 
abandonment  given  was  not  sufficient  to 
convert  a  partial  into  a  total  loss.  Upon 
appeal  to  Hie  Court  of  Exchequer  Cham- 
ber, the  judgment  of  the  Court  of  Com- 
mon  Pleas  was  reversed,  on  the  ground 
that  the  loss  of  the  freight  was  not  a  par- 
tial loss,  but  one  that  was  total  and 
absolute— PoWer  v.  Bankin  (1).     Prom 

(1)  87  Law  J.  Rep.  {v.6.)  C.P.  267 ;  s.  c  Iaw 
Rep.  8  C.P.  562 ;  in  Ex.  G9i.  39  Law  J.  Rep.  (na) 
O.P.  147;  t.  c  Law  Rep.  6  OJ?.  841. 


Digitized  by 


Google 


Vol.  42.] 


TEINITT  TEBM,  1873. 


171 


this  judgment  the  underwriter  appealed 
to  this  fioTifie. 

The  Judges  were  summoned,  and 
Martin,  B.,  Bramwell,  B.,  Blackburn,  J., 
Vellor,  J.,  and  Brett,  J.,  attended. 

Benjamiii^  and  Oohen^  for  the  appel- 
lants.— Firstly,  the  thing  insured  by  the 
policy  sued  npon  in  this  case  was  not 
freignt,  but  an  interest  in  a  charter- 
party,  a  thing  in  fiUuro^  a  chose  in  action, 
a  tlung  which,  as  it  turned  out,  might 
not  be  worth  anything  for  the  charterer 
mighty  as  he  did,  £euL  It  was,  therefore, 
a  matter  of  no  great  concern  to  the  ship- 
owners whether  they  tendered  their  ship 
at  the  time  and  place  specified  in  the 
charter-party  or  not;  and  the  conduct 
of  their  agents  shews  thi^  this  was  so, 
otherwise  the  delay  of  a  whole  year  after 
the  misadventure  at  Bluff  Harbour,  and 
before  the  ship  was  examined  at  Calcutta, 
would  not  have  been  allowed  to  take 
place.  That  delay,  if  not  intentional, 
was  due  to  the  negligence  of  the  master 
or  captain,  or  of  the  owners'  agents.  And 
it  is  eyidence  of  one  thing,  namely,  that 
the  owners  elected  not  to  abandon  the 
yesael  to  the  insurers,  but  rather  to  re- 
pair her,  and  to  take  their  chance  with 
her.  An  election  to  abandon  ought  to 
be  exercised  at  once,  on  the  s^t,  then 
and  there ;  and  eyen  if  the  election  could 
not  be  properly  exercised  at  Bluff  Har- 
boor,  by  reasonof  the  want  of  knowledge  as 
to  the  amount  of  the  disaster,  at  all  events 
no  time  ouffht  to  have  been  lost  in  send- 
ing the  ship  to  a  dock,  where  she  might 
baye  been  properly  examined.  So  pro- 
longed a  delay  is  evidence  the  owners 
elected  not  to  abandon.  The  partial 
repairing  also  of  the  vessel  was  an  elec- 
tion not  to  abandon — Stewart  v.  The 
Oreenock  Mcmne  In»urance  Compwny  (2) ; 
Fleming  v.  Smith  (8) ;  and  an  election 
once  made  is  irrevocable  —  MarUn  v. 
CrohaH  (4)  ;  Oamhridge  v.  Anderton  (5)  ; 
Bonx  V.  Salvador  (6).   After  the  ground- 


ing of  the  ship  at  Blnff  Harbour,  the 
owners  not  only  treated  her  as  their  own 
property,  by  earning  money  with  her 
as  a  store  ship,  they  insured  her  with 
other  insurers,  and  on  her  total  loss  in 
the  Hooghly,  they  recovered  on  the 
policy,  as  detailed  in  Barker  v.  Janson 
(7).  Therefore  it  is  clear  that  after  the 
time  when  the  owners  must  either  have 
abandoned  or  elected  to  go  on,  they  as- 
serted their  ownership  of  the  vessel,  and 
succeeded  in  a  Couii  of  Justice  on  a 
claim  which  renders  the  idea  of  an  elec- 
tion to  abandon  impossible  to  be  enter- 
tained. 

Secondly,  without  an  abandonment,  as 
the  thing  existed  in  specie,  there  can  be 
no  recovery  from  the  imderwriters  as 
upon  a  total  loss,  and  the  custom  is,  that 
an  election  to  abandon  shall  be  declared 
by  notice.  In  other  words,  where  the 
loss  is  only  a  constructive  total  loss,  there 
must  be  notice  of  abandonment—- If  ar/m 
V.  Crockett  (4) ;  Cambridge  v.  Anderton 
(6) ;  Boux  V.  8aU)adoT  (6) ;  Knight  v. 
Faith  {Q) ;  Stewart  v.  The  Oreenock  Marine 
Ineurance  Company  (2)  ;  Fleming  v.  Smith 
(8).  Also  an  abandonment  to  be  effec- 
tual, where  there  is  not  an  actual  total 
loss,  must  be  made  during  the  coniinn- 
ance  of  the  policy,  and  here  though  the 
injury  was  sustained  during  the  voyage 
covered  by  the  policy,  the  notice  was  not 
given  till  after,  the  vessel  having  arrived 
at  Calcutta,  and  having  been  tendered 
to  De  Mattes,  the  voyage  contemplated 
by  the  policy  was  completed -«J§0n#an 
V.  Chapman  (9);  The  ScoUiih  Marine 
Jmwrance  Company  of  Glasgow  v.  Turner 
(10). 

Thirdly,  the  final  detennination  of  the 
owners  to  abandon  was  due  to  the  failure 
of  De  Mattes.  It  is  a  mistake  to  say 
that  the  freight  was  proximately  lost  by 
the  perils  insured  against.  The  loss  was 
occasioned,  by  the  delay  in  the  ship's 
arrival  at*  Calcutta^  so   that   she  only 


(2)  2  HX.  Gas.  159. 

(3)  1  H.L.  Gas.  513. 

(4)  14  Eaat,  465. 

(5)  2  B.  &  G.  691. 

(6)  1  Bisg.  N.G.  526 ;  8.  c  4  Law  J.  Bep.  (n.s.) 
C.P.  156 ;  reversed  in  Error  3  Bing.  N.G.  266 ;  s.  c. 
7  liaw  J.  Bep.  (m.8.)  Exch.  828, 


(7)  87  Law  J.  Rep.  (ic.g.)  CJ».  105;  i.  c.  Law 
Rep.  8  G.P.  803. 

(8)  15  OB.  Bep.  642;  s.  c,  19  law  J.  Bep. 
(N.8.)  OB.  509. 

(9)  1  H  Ji.  Gas.  696. 

(10)  1  JUaoq.  HX.  334, 
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ftrriyed  after  the  fallare  of  De  Mattos,  and 
this  delay  was  due  to  the  negli^nce  of 
those  in  whose  direction  the  ship  was, 
not  to  the  perils  insured  against ;  as  to 
the  misadventare  arising  from  those 
perils,  the  owners  had  elected  to  go  on 
after  its  occurrence,  and  it  was  only  when 
they  found  that,  owing  to  the  delay  for 
which  they  were  answerable,  the  freight 
was  lost,  that  they  determined  to  abandon. 
Therefore,  even  if  no  notice  of  abandon- 
ment was  necessary,  as  is  suggested  by 
the  other  side,  on  ihe  ground  of  there 
being  nothing  to  abandon  which  the 
underwriters  could  take  to,  still  the 
loss  of  the  freight  being. due  to  the  owner's 
laches,  they  are  not  now  entitled  to  turn 
round  and  make  a  claim  on  the  insurers, 
which  except  for  circumstances  in  the 
case  besides,  and  other  than  the  damage 
fix)m  the  perils  insured  against,  they 
would  not  have  attempted  to  make. 

As  to  the  suggestion  that  notice  of 
abandonment  is  not  necessary  where 
there  is  nothing  to  abandon,  although 
notice  may  not  be  required — Fam» 
worth  y.  Hyde  (11) — there  must  be  an 
abandonment.  The  object  of  notice 
is  not  80  much  to  pass  the  property  in 
the  thing  abandoned  as  to  mark  the 
election  of  the  assured.  The  notice  does 
not  pass  the  property,  that  passes  by 
operation  of  law  immediately  on  abandon- 
ment, immediately  the  insured  has  ex- 
ercised his  election  to  abandon.  That 
election  can  only  be  made  once ;  it  must 
be  made  then  and  there,  when  the  occur- 
rence has  happened;  it  is  irreyocable 
whether  it  be  to  abandon  or  not  to 
abandon,  and  it  was  exercised  by  these 
owners  at  Bluff  Harbour,  as  evidenced  bv 
their  repairing,  by  their  delav,  by  their 
earning  money  with  the  vessel  as  a  store- 
ship,  by  their  treating  the  vessel  as  their 
own  when  they  insured  her  over  again 
and  recovered  on  that  policy,  and  by 
their  applying  to  De  Mattos*  agent  for 
the  freiffht. 

On  the  question  of  the  necessiiy  of 
notice  where  nothing  passes,  the  learned 

(11)  18  Com.B.  Bep.  K.S.  835;  B.e.  34  Law  J. 
K©p.  (n.s.)  C.  p.  207,  rovowed  in  Ex.  Ch.  36  Law 
f.Rop.  (KP.)O.P.  33. 


counsel  cited  Mowni  v.  Harrison  (12), 
Hamilton  v.  Mendez  (13),  Alb<^  on 
Shipping  (14),  Amould  on  In9uranee(16)^ 
Gologan  v.  The  London  Assurance  Oom- 
pony  (16),  Hunt  v.  The  Boyal  Exchange 
Aseurance  (17),  Wilson  v.  Banldn  (18), 
M'OaHhy  v.  AheU  (19),  Idle  v.  The  Boyal 
Exchange  Assurance  Company  (20).  But 
it  is  a  mistake  to  say  that  there  was 
nothing  to  abandon.  If  the  insurers 
had  had  early  notice  of  the  abandon- 
ment, they  might  have  found  it  worth 
their  while  to  have  joined  widi  the 
underwriters  on  the  ship  and  have  re- 
paired her  so  that  she  should  have 
earned  the  freight. 

Sir  Oeorge  Honyman  and  Lanyon^  for 
the  respondents. — ^The  insurance  was  that 
nothing  on  the  previous  voyage  should 
prevent  the  owner  fr^m  earning  iAns 
freight;  that  which  occurred  at  New 
Zealand  did  prevent  this.  In  such  a  case 
it  is  of  no  consequence  whether  the  ship 
was  lost  or  not.  By  what  happened  there 
was  a  loss  of  this  freight,  and  that  too  by 
the  perils  insured  against,  although  the 
parties  were  not  at  the  time  aware  of 
what  had  happened— Mom  v.  Smith  (21), 
Bosetto  V.  Oumey  (22),  Famworih  v. 
Hyde  (11),  The  Scottish  Marine  InsHranee 
V.  Turner  (10),  DicUnsonr.Jardine  (28), 
Kidston  v.  The  Empire  Marine  Assurance 
Company  (24),  Carr  v.  The  WaUachdan 
Petroleum  Company  (25).    There  was  no- 

(12)  4  Bing.  388 ;  8.  c  1  M.  &  P.  14. 
(18)  1  W.  Black.  279 ;  s.  c.  2  Burr.  11$8. 

(14)  11  Edit  pp.  10—15. 

(15)  8  Edit  989. 

(16)  6M.«(S.  447. 

(17)  5M.&S.47. 

(18)  6  B.  &  S.  208 ;  1.  c  35  Law  J.  Bep.  (ma 
Q.B.  87 ;  I.  e.  Law  B^.  1  Q.B.  162. 

(19)  5  East  388. 

(20)  3  Moore  116;  8.e.  8  Taunt  755. 

(21)  9  Con.  B.  Rep.  104 ;  8.  e.  19  Law  J.  Bep. 
(N.8.)  CJ".  225. 

(22)  11  Com.  B.  Bep.  176;  s.  c.  20  Law.  J.  Bep. 
(K.8.)  C.P.  257. 

(23)  37  Law  J.  Bep.  (iKS.)  C.P.  321 ;  a.  c  Law 
Bep.  3  C.P.  639. 

(24)  35  Law  J.  Bep.  (n.8.)  C.P.  250 ;  8.  c.  Law 
Bep.  1  C.P.  535 ;  in  Ex.  Ch.  36  Law  J.  Bep.  (m.s.) 
C.P.  156 ;  8.  c.  Law  Bep.  2  C.P.  357. 

(25)  35  Law  J,  Bep.  (n.s.)  C.P.  314;  •.  c.  Li|w 
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tihingliere  to  pass  on  abandonment*  to  the 
nnd^rwritera,  therefore  no  notice  of  aban- 
donment was  necessary — Strmger  v.  The 
Engliah  and  SooUish  Marine  Insurance 
Association  (26),  The  North  of  Engla/nd 
Steam  NavigaHon  Company  t.  Armstrong 
(27).  Salvage  vests  in  underwriters 
without  any  notice — Green  v.  The  Boyal 
Exchange  Asswance  Oom^any  (28),  Idle 
V.  The  Boyal  Exchange  Asiura/nce  Gomjpam.y 
(20),  FhiUi;ps  on  Insurance  (29).  As  the 
extent  of  the  injniy  sustainea  was  not 
known  till  afker  ike  arrival  of  the  ship  at 
Calcutta,  notice  of  abandonment  could 
not  have  been  given  before  that  time,  and 
the  only  question  is  whether  the  notice  was 
given  within  reasonable  time  after  the 
discovery  of  the  extent  of  the  injury  sus- 
tained. Notice  of  abandonment  is  given 
in  time  if  it  is  ffiven  as  soon  as  all  the 
circumstances  of  the  case  have  come  to 
the  knowledge  of  the  insured.  Such 
notice  will  rder  back  to  the  time  of  the 
occurrence  of  the  injury — Arnould  on  In- 
surance (30),  Oammell  v.  SeweU  (31), 
King  v.  Walker  (32),  and  Jurydom  v.  The 
Marine  Insurance  Oompa/ny  (33). 

Ber^amin  in  rqply. — ^The  nde  is  that 
total  loss  of  freight  may  be  claimed  with- 
out abandonment  where  the  ship  has  been 
justifiably  sold,  and  unless  the  ship  has 
been  justifiably  sold  the  insured  cannot 
recover  for  total  loss  without  notice  of 
abandcmment.  He  cited  Morrison  v. 
Parsons  (34),  Splidt  v.  Bowles  (35). 

The  following  questions  were  then 
(Sesdon,  1872)  put  to  the  Judges. 

Bep.  1  C  J*.  686 ;  b.  c  affirmed  in  Ex.  Ch.  36  Law 
J.  Bep.  (n.8.)  C.P.  286 ;  s.  c.  Law  Rep.  2  O.P.  468. 

(26)  38  Law  J.  Rep.  (n.8.)  Q.B.  321 ;  s.  c  Law 
Rep.  4  03.  691. 

(27)  39  Law  J.  Bep.  (k.s.)  Q.B,  81 ;  s.  c.  Law 
Rep.  6  Q.B.  244. 

(28)  6  Taunt  68. 

(29)  Vol.  IL  ch.  17,  eecfl.  1487,  1497,  1601. 

(80)  3  Edit.  p.  886. 

(81)  6  Hurl.  &  N.  728  ;  b.  c  27  Law.  J.  Rep. 
(n3.)  Ex.  447 ;  s.  c.  afi&rmed  in  Ex.  Ch.  29  Law 
J.  Rep.  (n.8.)  Exch.  850. 

(32)  3  Hnrl.  &  C.  209 ;  8.  c.  33  Law  J.  Rep. 
(N.B.)  Exch.  167  &  326. 

(33)  1  John's  New  York  Rep.  190. 

(34)  2  Tannt.  407. 
(96)  10  ^t  279. 


1st.  Was  there  a  loss  by  the  perils 
insured  against  during  the  term  of  tho 
policy? 

2nd.  Was  notice  of  abandonment  either 
of  ship  or  fireight,  or  of  both,  necessary 
to  enable  the  plaintiffs  to  recover  for  a 
total  loss  on  the  policy  on  freight  ? 

3rd.  If  notice  of  abandonment  was 
necessary,  was  the  notice  given  in  time  ? 

4th.  If  notice  of  abandonment  of  tho 
ship  was  necessary  in  order  to  make  a 
constructive  total  loss  of  the  ship,  and 
such  notice  was  not  given  in  time,  does 
the  want  of  due  notice  as  to  the  ship  affect 
the  right  of  the  plaintiffs  upon  the  policy 
on  freight  ? 

5th.  Was  there  any  such  conduct  on 
the  part  of  the  assured  afber  the  time  of 
the  alleged  constructive  loss  of  the  ship 
as  discharged  the  underwriters  from  their 
liability  upon  the  policy  on  freight  ? 

6th.  Ought  the  judgment  to  be  for  the 
appellants  or  the  respondents  P 

The  learned  Judges  answered  as  foI« 
lows : — 

Bektt,  J. — My  Lords, — In  order  to 
answer  your  Lordships'  questions,  it  seems 
to  me  convenient  to  determine,  in  the  first 
place,  what  is  the  correct  interpretation  of 
the  policy  in  respect  of  which  those  ques- 
tions  arise,  and  to  point  out  its  peculiarity. 
What  is  the  subject  matter  insured  P  The 
description  is  that  the  insurance  is  made 
"on  homeward  chartered  freight."  Having 
regard  to  the  surrounding  circumstances 
whQu  the  policy  was  made,  to  these  words 
of  reference,  and  to  the  statement  in 
paragraph  7  x)f  the  case,  the  policy  is  not 
on  homeward  freight  generally,  i.e.,  on 
any  homeward  freight,  but  on  the  home- 
ward chartered  freijsht  to  be  earned  under 
the  charter-party  of  the  9th  of  February, 
1863.  It  was  argued  that  the  subject 
matter  insured  was  not  freight  strictly  so 
called,  bntsome  right  which  the  counsel 
described  at  different  times  in  different 
terms.  It  seems  to  me  that  those  terms 
are  either  other  phrases  to  describe  the 
charter-party  freight  I  have  mentioned, 
or  that  they  do  not  describe  what  is  the 
only  subject  matter  insured  by  this  policy. 
The  voyage  insured,  as  descriptive  of  the 
voyage  during  which  the  penis  insured 
against  may  arise,  is  a  voyage  "  at  and 
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from  Clyde  to  Southland,  while  there, 
and  thence  to  Otago  (New  Zealand), 
and  for  30  days  in  port  there  after  ar. 
rival."  This  is  a  different  voyage  from 
and  does  not  comprise  any  part  of  the 
voyage  on  which  the  charter-party  freight 
can  be  earned,  which  latter  is  a  voyage 
from  Calcutta  to  Liverpool  or  London. 
The  subject  matter  insured  then  is  freight; 
the  freight  insured  is  not  any  but  one 
particular  freight ;  it  is  not  freight  which 
might  be  earned  on  the  voyage  insured  or 
part  of  it ;  the  goods  in  respect  of  the 
carriage  of  which  the  insured  freight  may 
be  earned  cannot  be  at  risk  during  any 
part  of  the  voya^  insured ;  and  therefore 
the  loss  of  freight  covered  by  this  policy 
cannot  occur  through  damage  to  goods 
by  a  peril  insured  against,  but  only 
through  damage  to  the  ship.  Assuming, 
then,  this  to  be  a  valid  policy,  which  is 
not  disputed,  the  true  interpretation  of 
the  contract  seems  to  be,  that  the  insurers 
undertake  to  indemnify  the  assured  if 
there  be  a  loss  of  the  freight  to  be  earned 
by  the  charter-party,  in  consequence  of 
and  proximately  caused  by  such  damage 
to  the  ship  from  a  peril  insured  against 
during  the  voyage'  m>m  England  to  New 
Zealand,  as  will  prevent  the  assured  from 
being  able  to  earn  the  whole  or  any  part 
of  the  charter-party  freight  on  the  voyage 
from  Calcutta  to  England. 

The  next  matter  material  to  be  observed 
seems  to  me  to  be  that  there  is  only  one 
contract  to  which  the  plaintiffs  and  the 
defendant  are  both  parties,  namely,  the 
policy ;  and  there  are  only  two  contracts 
with  which  both  of  them  are  concerned 
in  this  matter,  namely,  the  policy  and  the 
charter-party  referred  to  in  the  policy. 
The  defendsmt  is  in  no  way  a  party  to  the 
policy  on  ship.  He  incurs  no  liability 
under  it  and  has  no  rights  by  virtue  of  it. 
It  seems  therefore  contrary  to  all  rule  to 
argue  either  for  or  against  him  from 
anything  depending  for  its  materiality  on 
the  existence  or  non-existence  of  the  policy 
on  ship. 

It  seems  to  me  convenient,  in  the  next 
place,  to  consider  what  does  or  does  not 
amount  te  a  loss,  and  what  amounts  to  a 
total  loss  under  ordinary  policies  on 
freight.  On  an  ordinary  policy  on 
<<  freight  in  general  (enna  "  there  is  no 


loss  at  all  on  freight  for  which  the  under- 
writer on  freight  is  liable,  by  reason  of 
partial  damage  to  the  ship,  howevergreftt> 
causing  an  average  loss  of  a  policy  on 
ship,  or  of  partial  damage  to  cargo 
causing  an  average  loss,  however  great, 
on  the  cargo  generally  under  a  policy  on 
goods.  There  is  a  partial  loss  of  freight 
under  a  general  policy  on  freight  if  there 
be  a  general  average  loss  caused  by  a 
peril  insured  against  giving  rise  to  a 
general  average  contribution;  or  under 
certain  circumstances  if  there  be  a  total 
loss  of  part  of  a  cargo  ;  or  if  in  case  of 
total  loss  of  the  ship  the  cargo  be  sent  on 
in  a  substituted  ship ;  or  if  in  case  of  a 
total  loss  of  the  carro  the  ship  earn  some 
freight  in  respect  of  other  goo4fl  carried 
on  the  voyage  insured.  There  may  be  an 
actual  totel  loss  of  freight  under  a  general 
policy  on  freight,  if  there  be  an  actual 
total  loss  of  ship,  or  an  actual  total  loss 
of  the  whole  cargo.  An  actual  total  loss 
of  ship  will  occasion  an  actual  total  loss  of 
freight,  unless  when  the  ship  be  lost,  cargo 
be  on  board,  and  the  whole  or  a 'part  of 
such  cargo  be  saved,  and  might  be  sent 
on  in  a  substituted  ship  so  as  to  earn 
freight.  An  actual  total  loss  of  ihe  whole 
cargo  will  occasion  an  actual  total  loss  of 
freight,  unless  such  loss  should  so  happen 
as  to  leave  the  ship  capable,  as  to  time, 
place  and  condition,  of  earning  an  equal 
or  some  freight  by  carrying  other  cargo  on 
the  voyage  msurod. 

It  has  become  a  question  in  this  case 
whether  there  may  not  be  on  a  general 
policy  on  freight  another  kind  of  actual 
total  loss,  namely,  by  such  damage  to  the 
ship  as  would  justify  notice  of  abandon- 
ment and  make  thereupon  a  constructive 
total  loss  of  ship  under  a  policy  on  ship, 
although  there  be  no  loss  of  cargo,  or  an 
average  loss  of  cargo,  without  means  of 
sending  on  the  cargo.  In  such  a  state  of 
things  the  ship  ma^  or  may  not  be  in- 
sured ;  if  the  ship  be  insured,  due  notice  of 
abandonment  of  ship  may  or  may  not  have 
been  given.  If  the  ship  be  not  insured, 
what  must  happen  upon  the  assumption  ? 
The  assumption  is  that  a  prudent  owner 
will  not  repair.  Then  the  ship  will  not 
be  repaired.  If  not  repaired  she  will 
remain  a  wreck,  or  be  sold  as  a  wreck. 
She  cannot  therefove  sail  on  the  voyage 
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insured  in  the  policy  on  freight.  Then 
such  freight  is  and  must  be  in  fact  abso- 
Intely  and  totally  lost.  There  is  no  freight, 
no  chance  of  freight,  to  abandon  to  the 
underwriter  on  freight.  It  has  never 
been  suggested  that  the  ship  should  bo 
abandoned  to  the  underwriter  on  freight. 
There  is  nothing  then  which  can  be  aban- 
doned to  him  of  which  he  coald  take 
possession  or  from  which  he  could  derive 
profit.  If  the  ship  be  insured  and  due 
notice  of  abandonment  be  given  to  the 
underwriter  on  ship,  the  property  in  the 
ship  passes  to  the  underwriter  on  ship. 
In  such  cases  the  new  owner  of  the  ship 
will  in  almost  every  case  sell  her  as  a 
wreck.  Again,  there  would  be  nothing, 
and  no  chance  of  anything,  to  abandon  to 
the  underwriter  on  freight.  If  from  ex- 
ceptional facilities  the  underwriter  on 
ship  should  repair  the  ship  and  earn  full 
freight  on  the  voyage  described  in  the 
policy  on  freight,  such  freight  would  be- 
long to  the  new  owner  of  the  ship  ;  none 
of  it  could  go  to  the  assured  or  under- 
writer on  freight ;  but  freight  would  have 
been  earned  on  the  voyage  insured  in  the 
policy  on  freight,  and  as  the  insuring  of 
the  ship  is  the  voluntary  act  of  the  ship- 
owner, and  the  abandonment  is  also  his 
act,  it  has  been  decided  in  your  Lordships' 
House  that  in  such  exceptional  case  there 
is  no  loss  at  all  of  freight  for  which 
the  underwriter  on  freight  is  liable — 
The  Scottish  Marine  Insurance  Company  v. 
Turner  (10).  If  this  had  not  been  a  de- 
cision in  your  Lordships'  House,  I  should 
have  ventured  to  think  that  a  valid 
abandonment  of  ship  was  of  the  same 
effect  ]  as  leaving  her  a  wreck,  and  that 
the  real  total  loss  of  freight  suffered  by 
'  the  assured  on  freight  was  covered  by 
the  only  policy  which  could  cover  it, 
namely,  the  policy  on  freight.  But  the 
exceptional  case  thus  mentioned,  which 
according  to  the  decision  causes  no  loss 
at  all  of  freight  on  the  policy  on  freight, 
need  not  be  frirther  noticed.  It  is  the 
same  case  as  if  the  shipowner  uninsured 
on  ship,  but  insured  on  freight,  should 
onnecessarily  and  unreasonably  repair  the 
ship,  sail  her  on  the  voyage  insured  in  the 
freight  policy,  and  earn  full  freight.  In 
snch  case  it  is  held  that  there  is  no  loss 
ttt  all  on  the  freight  policy.    If  the  ship 


be  insured,  but  due  notice  of  abandon- 
ment of  the  ship  be  not  given  to  the 
underwriter  on  snip,  then  the  ship  is  left 
on  the  hands  of  the  assured  as  if  she 
were  not  insured.  Does  not  this  case 
become  the  same  as  that  first  put,  namely, 
the  case  of  the  shipowner  having  insured 
freight  but  not  ship  ? 

It  seems  impossible  to  maintain  that 
upon  a  question  of  construction  the 
rights  of  either  the  assured  or  under- 
writer on  the  freight  policy  can  be 
altered  by  anything  done  or  omitted  to 
be  done  on  the  policy  on  ship.  To  hold 
otherwise  is  to  mix  up  two  independent 
contracts,  and  contracts  between  different 
parties.  The  excepted  case  above  men- 
tioned of  the  ship  being  repaired  and 
earning  freight  on  the  voyage  insured  is 
made  to  depend  not  on  what  is  done 
under  or  by  virtue  of  another  contract, 
but  on  what  is  done  to  and  by  the  ship. 
If  the  ship  earn  freight  by  reason  of  re- 
pairs  recklessly  or  improvidently  made, 
the  same  result  follows  whether  the  ship 
was  insured  or  not.  In  determining  then 
the  construction  of  the  policy  on  freight 
as  to  liabilities  and  rights  under  it,  it 
must  be  immaterial  whether  the  assured 
on  a  policy  on  the  ship  has  lost  or  made 
perfect' his  right  to  recover  on  that  policy 
for  a  constructive  total  loss  of  ship  by 
failing  to  give  or  giving  due  notice  of 
abandonment  under  that  policy. 

The  only  question  is  whether  there  is 
any  implied  contract  or  condition  in  the 
policy  on  freight,  under  any  of  the  states 
of  circumstances  above  mentioned,  where 
there  is  any  loss  of  freight,  imposing 
upon  the  assured  under  that  policy  the 
obligation  of  giving  notice  of  abandon- 
ment to  the  underwriter  of  that  policy. 
And  it  was  to  meet  this  question  that  the 
arguments  were  propounded  at  the  bar 
with  regard  to  the  reason  for  giving 
notice  of  abandonment.  On  the  one  side 
it  will  be  found  that  the  arraments  were 
founded  on  the  assertion  that  notice  of 
abandonment  need  not  be  given  where 
there  is  nothing  to  abandon,  where  there 
is  nothing,  and  no  chance  of  anything, 
which  can  pass  or  be  of  value  to  the 
abandonee.  On  the  other  side,  the  real 
point  of  the  argument  was  that  if  the 
thing  insured  could  be  said  to  exist  in 
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specie,  notice  of  abandonment  of  it  must 
be  given,  although  it  could  not  pass  to 
the  abandonee,  and  he  could  not  derive 
any  value  from  it.  This  argument  took 
the  form  of  asserting  that  the  notice  is 
required  in  order  to  signify  an  election  by 
the  assured,  or  to  give  an  opportunity  for 
inquiry  to  the  underwriter.  The  propo- 
sitions thus  enunciated  on  the  two  sides 
were  treated  by  the  appellant's  counsel  as 
so  contradictory  the  one  of  the  other,  so 
inconsistent,  thieit  if  the  one  prevailed  the 
other  must  fail.  It  may,  nowevor,  be 
that  they  are  consistent,  and  that  where 
there  is  anything  to  abandon,  the  caution 
of  great  merchants  and  lawyers  has  by 
usage  engrafted  upon  contracts  of  marine 
insurance  the  implied  condition  that 
notice  of  abandonment  must  be  given 
quickly,  both  in  order  to  signify  the 
election  of  the  assured  and  to  give  the 
underwriter  opportunity  for  inquiry  and 
action,  but  that  where  there  is  nothing  to 
abandon,  notice  of  abandonment,  being 
futile,  is  unnecessary.  The  end  to  be 
obtained  by  abandonment  would  seem  to 
be  the  preservation  of  the  cardinal  prin- 
ciple of  marine  insurance,  the  principle 
of  indemnity,  and  to  that  end  to  prevent 
the  assured  f^m  having  at  the  same  time 
payment  in  full  of  the  sum  insured  and 
the  thing  insured  of  value  in  his  hands. 
Itmf^bethatit  is  as  anincidentof  therule, 
and  in  order  to  secure  its  application,  that 
the  assured,  where  ho  must  abandon  in 
order  to  recover  the  full  sum  insured, 
must  give  quick  notice  of  his  intention  to 
abandon. 

But  whatever  be  the  reason  of  the  rule 
as  to  the  time  of  giving  notice  of  aban- 
donment, it  is  and  must  be  inapplicable 
where  no  abandonment  need  be  made. 
The  question  therefore  really  is  whether 
there  must  be  abandonment  in  order  to 
enable  an  assured  to  recover  as  for  a  total 
loss  when  there  is  nothing  to  abandon. 
If  there  is  such  a  necessity,  it  arises  upon 
a  condition  to  be  implied.  It  seems  to 
me  to  be  a  proposition  without  foundation 
of  reason  to  say  that  there  must  be  an 
abandonment  where  there  is  nothing  to 
abandon.  Kthe  case  of  Knight  v.  Faith 
(8)  decided  the  contrary,  I  with  deference 
think  it  is  a  wrong  decision.  The  view 
of  the  Court  of  Common  Pleas  in  Fam^ 


worth  V.  Hyde  (11),  not  overruled  as  to 
this  point  in  the  Court  of  Error,  seems  to 
me  to  be  correct.     I  venture  to  s&rm 
that  it  is  a  correct  proposition  of  insur- 
ance law  to  say  that  no  abandonment  is 
necessary,  and  no  notice  of  abandonment 
is  requii*ed,  where  there  is  nothing  to 
abandon  which  can  pass  to  or  be  of  inuae 
to  the  underwriter.     It  follows  that  on  a 
policy  on  freight  in  general  terms  there 
need  be  no  abandonment  of  freight,  and 
no  notice  of  abandonment  is  required, 
where  the  ship  is  damaged  to  such  an 
extent  or  under  such  circumstances  as 
would  authorise  an  abandonment  of  the 
ship  on  a  policy  on  the  ship,  and  where 
there  is  no  cargo  on  board  tiie  ship,  or  if 
on  board,  where  none  is  saved  with  the 
chance  of  an  opportunity  of  its  bemg 
forwarded  in  a  substituted  ship.     In  the 
several  states  of  circumstances  above  set 
forth  and  considered  the  loss  of  freight  on 
the  policy  on  freight  would  be  an  actual 
total  loss.     This  conclusion  does  not,  as 
it  seems  to  me,  go  the  length  of  determin- 
ing that  there  never  can  be  a  constructive, 
total  loss  of  freight.     If,  for  instance,  the 
ship  be  damaged  as  described,  but  cargo 
which  was  on  board  be  saved  under  cir- 
cumstances   which     leave    it     doubtfal 
whether  such  cargo  might  or  might  not 
be  forwarded  in  a  substituted  ship,  or  if 
the  cargo  be  lost  and  the  ship  may  or 
may  not  probably  earn  some  freight  by 
carrying    other    goods    on    the  voyage 
insured,  it  may  be,  and  I  think  the  rule 
is,   that  in  order  to  make  certain   his 
right  to  recover  as  for  a  total  loss  on  the 
policy  on  freight,  the  assured  should  give 
notice  of  abandonment  of  the  chance  of 
earning  such  substituted  freight. 

Another  form  of  policy  on  freight,  not 
unusual,  but  not  so  frequent  as  a  policy 
on  freight  in  general  terms,  is  a  poUcv 
insuring  "chartered  freight."  In  sucn 
policies  the  voyage  insTunsd  commences 
usually  at  or  trom  the  port  of  sailing  on 
the  voyage  described  in  uie  charter-purty, 
or  on  or  at  the  commencement  of  the 
voyage  the  ship  must  make  to  reach  that 
port ;  but  in  both  cases  the  voyage  in- 
sured usually  covers  also  the  whole  voyage 
to  be  sailed  under  the  charter-party. 
Such  a  policy  attaches  earlier  than  a 
policy  on  freight  in  general  terms;  it 
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attaches  before  any  goods  are  on  board 
the  ship.  If  the  ship  be  lost  or  damaged, 
or  the  cargo  be  lost  after  the  goods  are 
on  board,  the  same  circnmstances  must 
arise  and  the  same  considerations  apply 
as  have  been  related  and  treated  of  in  the 
case  of  a  policy  on  freight  in  general 
terms.  Before  any  goods  are  shipped  the 
loss  can  occur  soldy  by  reason  of  damage 
to  the  ship;  but  if  the  ship  be  then 
actnally  totally  lost,  or  so  damaged  as  to 
be  possibly  a  constmctiTe  toted  loss,  so 
mncb  of  the  above  reasoning  as  is  applic- 
able to  a  loss  by  damage  to  the  ship 
seems  to  be  equally  if  not  more  cogent  to 
shew  that  no  part  of  the  chartered  freight 
conld  possibly  be  earned  by  the  assn^, 
that  there  would  be  no  freight  or  chance 
of  freight  to  be  abandoned,  and  therefore 
that  no  abandonment  or  notice  of  aban- 
donment  would  be  necessary;  but  that 
the  loss  of  the  chartered  freight  would 
be  an  actual  total  loss  on  the  policy  on 
freight. 

These  considerations  and  this  inquiry 
into  the  rules  applicable  to  ordinary 
policies  on  freight  seem  to  me  to  deter- 
mine what  must  be  the  decision  on  this 
unusual  policy  on  freight  under  the  cir- 
cumstances which  haye  arisen.  The 
qnestions  raised  are,  whether  there  is  any 
loss  of  freight  by  a  peril  insured  against, 
and  if  so,  is  that  loss  a  total  loss  P  The 
ship  was  damaged  during  the  voyage 
insured.  She  was  damaged  by  a  peril 
insured  against.  Unless  the  damage  to 
the  ship  ^^ould  be  wholly  or  sufficiently 
repaired,  the  insured  freight  could  not  be 
earned.  If  the  damage  to  the  ship  could 
not  be  sufficiently  repaired  to  enable  the 
assured  to  earn  ilie  chartered  freight  by 
carrying  goods  on  board  that  &ip,  it 
seems  to  me  that  the  damage  to  the  ship 
caused  by  a  peril  insured  against  during 
the  voyage  insured  is  the  cause  of  the 
loss  of  the  earning  the  chartered  freight 
by  that  ship.  Loss  of  freight  by  reason 
of  such  dunage  to  the  ship  caused  by 
such  a  peril  is  a  loss  against  which, 
according  to  the  interpretation  put  upon 
the  policy  at  the  commencement  of  this 
opimon,  the  underwriter  on  this  policy  on 
freight  has  in  terms  agreed  to  indemnify 
tiie  assured.  The  question  therefore  is, 
whether  the  ship  could  have  been  suffici;. 
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ently  repaired  to  enable  the  assured  to 
earn  the  chartered  freight.  Physically  or 
mechanically  she  could.  But  as  matter 
of  business  carried  on  according  to  the 
dictates  of  sense  she  could  not.  The  true 
meaning  of  the  24th  paragraph  of  the 
case  is  that  a  prudent  owner  of  this  ship, 
that  is  to  say,  an  owner  conducting  him- 
self according  to  the  dictates  of  common 
sense  in  business,  would  not  repair  the 
ship.  In  such  case  the  law  holds  that 
within  the  meaning  of  such  a  policy  as 
this,  the  ship  could  not  be  repaired  so  as 
to  earn  the  freight  or  any  part  of  it  by 
the  use  of  that  ship.  The  assured  not 
being  able  to  tender  that  ship,  and  having 
none  of  the  goods  in  his  possession,  had 
no  claim  to  carry  any  goods  under  the 
charter-party  in  a  substituted  ship. 

Without  therefore  relying  upon  the 
other  obvious  impediment  and  prevention 
in  the  way  of  tne  plaintifiTs  earning  the 
charter-party  freight,  namely,  the  cer- 
tainty from  the  extent  of  damage  that  the 
ship  could  not  be  repaired  so  as  to  be 
seaworthy  within  any  time  during  which 
the  charterer  would  be  bound  to  wait  for 
her,  it  seems  to  me  that  the  other  facts 
which  I  have  mentioned  shew  conclu- 
sively that  there  was  a  loss  of  freight  by 
reason  of  damage  to  the  ship  caused  by 
sea  peril  happening  during  the  voyage 
insured ;  and  that  such  loss  of  freight  is, 
upon  the  construction  put  upon  the 
policy  at  the  commencement  of  this 
opinion,  a  loss  by  peril  insured  against ; 
and  that  inasmuch  as  without  repairing 
the  ship,  which  the  assured  did  not  do, 
and  was  not  bound  to  do,  because  in  con- 
sideration of  law  it  could  not  be  done,  no 
part  of  the  chartered  freight  could  be 
earned  by  anyone ;  and  that  there  was 
therefore  no  jirt  of  the  chartered  freight, 
or  any  chance  of  earning  any  part  of  it, 
which  by  a  pretended  abandonment 
could  pass  to  or  be  of  value  to  the 
underwriter  on  freight ;  and  that  con- 
sequently the  loss  of  freight  was  an 
actual  total  loss  without  notice  of  aban- 
donment. 

K  notice  of  abandonment  were  neces- 
sary, the  question  whether  in  this  case  it 
was  given  in  due  time  seems  to  me  to  be  more 
doubtful.  There  was  no  reason  in  this 
case  to  doubt  the  accuracy  of  the  infer- 
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mation  forwarded  to  the  assured.  The 
question,  therefore,  as  it  seems  to  me,  is, 
whether  at  any  time  before  the  surveys 
made  at  Calcutta  were  received,  the  as- 
sured had  information  of  damage  to  the 
ship  of  such  a  nature  and  to  such  an  ex- 
tent as  rendered  the  prospect  of  a  total 
loss  of  the  chartered  freight  imminent  but 
not  certain.  If  he  had  he  was  bound  to 
give  notice  at  once.  If  the  case  had  been 
on  trial  before  a  jury,  I  should  say  that 
they  should  haveoeen  asked  to  find  whe- 
ther at  any  time  there  was  laid  before 
the  assured  information  so  certain  and  of 
such  a  nature  as  would  lead  an  assured 
of  ordinary  care  and  intelligence  to  con- 
clude that  there  was  great  danger  of 
a  total  loss  of  the  chartered  freight,  but 
a  chance  of  such  loss  being  obviated,  and 
that  they  should  have  been  directed  that, 
if  such  information  was  at  any  time 
conveyed  to  the  assured,  he  was  bound 
immediately  to  give  notice  of  abandon* 
ment. 

As  in  this  case  the  Court  was  to  draw 
inferences  of  feet,  the  question  is,  whe- 
ther  before  the  surveys  znade  at  Cfldcutta 
were  received,  the  assured  had  informa- 
tion of  damage  to  the  ship  of  such  a 
nature  and  of  such  an  extent  as  I  have 
described.  The  information  upon  these 
points  which  the  assured  had  received 
were  the  surveys  made  at  Bluff*  Harbour 
and  at  Port  Chalmers.  As  to  the  first, 
made  on  the  27th  of  May,  1863, 1  think 
it  was  of  no  importance.  The  survey  of 
the  10th  of  July,  1863,  made  at  Port 
Chalmers,  does  seem  to  me  to  liisclose 
formidable  diunage  to  the  ship.  If  it  had 
stood  alone  I  should  have  been  Inclined 
to  think  that  it  disclosed  such  damage  as 
ought  to  have  so  greatly  alarmed  the  as- 
sured as  that  he  ought  to  have  acted  upon 
it  by  giving  immediate  notice  of  ab%n- 
donment.  But  it  seems  to  me  that  the 
surveys  of  the  25th  of  August,  1868,  and  of 
the  4th  of  September,  1863,  received  about 
the  same  time,  would  modify  the  view  to 
be  derived  from  the  former  survey,  and 
would  lead  the  assured  to  believe  that 
the  ship  would  proceed  to  Calcutta,  and 
be  repaired  to  such  an  extent,  and  with- 
in such  a  time,  as  would  enable  him  to 
eamthechartei^dfreight.  I  thereforecome 
to  the  conclusion,  though  with  some  doubt, 


that  there  was  no  information  befisre  the 
arrival  of  the  surveys  made  at  Galcnttia 
which  made  it  incumbent  on  the  assored 
to  give  notice  of  abandonment,  jmanming 
notice  at  some  time  to  be  necessary,  axil 
that  upon  the  same  assumption  the  notioe 
given  upon  the  receipt  of  the  Caloatta 
surveys  was  g^ven  in  due  time. 

If  no  notice  was  neoessary,  if  there  was 
an  actual  total  loss,  I  cannot  think  that 
the  right  of  the  assured  to  payment  of  a 
total  loss  can  be  affected  by  a  delay  de- 
manding such  payment.  Delay  in  giving 
notice  of  a  total  loss  seems  to  me  to  amount 
to  no  more  than  delay  in  asking  for  the 
settlement  of  it.  I  know  of  no  obligation 
in  insurance  law  to  give  immediate  notioe. 
of  an  actual  total  loss.  Immediate  notioe 
would  not  enable  the  underwriter  to  make 
the  loss  in  any  way  less. 

I  therefore  answer  your  Lordships* 
questions  thus :  As  to  the  first,  there  was 
a  loss  by  the  perils  insured  against  during 
the  term  of  the  policy.  As  to  the  second, 
no  notioe  of  abandonment  eitiier  of  ship 
or  freight  was  necessary.  Ab  tothethix^ 
if  notice  of  abandonment  was  necessary, 
it  was  given  in  time.  Ab  to  the  fourw, 
that  in  the  case  supposed,  want  of  doe 
notice  as  to  the  ship  would  not  affect  the 
rights  of  the  plainti£b  upon  the  policy  on 
freight.  As  to  the  fifth,  there  was  no 
such  conduct  on  the  part  of  the  assured 
as  discharged  the  underwriters  from  their 
liability  upon  the  policy  on  freight.  As  to 
the  sixth,  that  the  judgment  ought  to  be 
for  the  respondents. 

MsLLOB,  J.  —  My  Lords,  I  answer  all 
the  questions  proposed  by  yomr  Lordships 
to  the  Judges  who  attended  during  tiie 
argument  in  this  case  in  &your  of  the 
plaontifis  below,  the  respondents  in  your 
Lordships'  House. 

In  answer  to  the  first  question,  I  am  of 
opinion  that  there  was  a  loss  of  the  sub- 
ject-matter of  insurance  by  the  perils  in- 
sured against  during  the  term  of  the 
policy. 

In  answer  to  the  seoond  question,  I  am 
of  opinion  that  no  notice  of  abandonment 
either  of  the  ship  or  freight  was  neces- 
sary under  the  ciroumstimces  to  enable 
the  plaintiff's  to  recover  for  a  total  kss 
on  the  policy  on  freight. 
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In  answer  to  ihe  third  question,  I  am 
of  opinion,  althongh  with  some  hesita- 
tion, that  if  notice  of  abandonment  was 
necessary,  it  was  under  the  circumstances 
given  in  time. 

To  the  fourth  question,  I  answer  that 
in  my  opinion  if  notice  of  abandonment 
of  the  ship  was  necessary,  in  order  to  make 
a  consbructiye  total  loss  of  the  ship,  and 
such  notice  was  not  given  in  time,  the  want 
of  due  notice  as  to  the  ship  does  not 
affect  the  right  of  the  plaintiffs  upon  the 
policy  on  fraght. 

To  the  fifUi  question,  I  answer  that 
in  my  opinion  there  was  no  such  con- 
duct on  the  part  of  the  assured,  after  the 
time  of  the  alleged  constructiye  loss  of 
the  ship,  as  disdiarged  l^e  underwriters 
from  mevr  liability  upon  the  policy  on 
freight. 

To  the  sixth  question,  I  am  of  opinion 
that  the  judgment  ought  to  be  for  the 
re^)ondentSf 

In  order  to  aarive  at  a  right  conclu- 
sion in  this  case,  it  is  most  essential  accu- 
rately to  ascertain  the  subject-matter  in- 
sured by  the  policy  in  question,  and 
against  what  penis  it  was  agreed  by  the 
underwriters  to  insure ;  and  to  keep  ab- 
solutely distinct  the  considerations  which 
alone  affect  the  policy  on  the  contem- 
plated homeward  freight  from  those  con- 
siderations which  would  apply  to  an 
ordinary  case  of  insurance  of  the  ship ; 
and  I  cannot  help  saying  with  great  re- 
spect^ that  the  error  into  which  tike  Court 
of  Common  Pleas  appears  to  me  to  have 
&]len,  has  arisen  from  not  keeping  dis- 
tinct Ae  character  of  the  plamtiffs  as 
owners  of  the  ship,  from  then*  character 
as  insurers  of  an  entirely  distinct  subject- 
matter  of  insurance,  viz.,  the  freight  con- 
templated to  be  earned  on  the  homeward 


becharter-pariy  is  between  the  owners 
of  the  Sir  WiUiam  Eyre  and  W.  N.  De 
Mattos,  Esq.,  of  Lonaon,  merchant  and 
freighter,  and  provides  that  the  ship  shall, 
with  all  convenient  speed,  sail  and  pro- 
ceed to  New  Zealand,  with  a  cargo  for 
owners'  benefit^  and  having  arrived  and 
discharged  same,  and  being  made  tight, 
staunch  and  strong,  and  every  way  fitted 
for  the  voyage,  shall  ^il  and  proceed  to 
Calcutta,  and  there  being  tight,  staunch 


and  strong,  and  every  way  fitted  for  the 
voyage,  shaJl  load  from  the  factors  of  the 
said  freighter  a  full  and  complete  cargo 
of  legal  merchandise,  &c.,  and  being  so 
load^  shall  therewith  proceed  to  Liver- 
pool or  London  as  ordered,  &a,  at  and 
after  the  rate  of  4Z.  per  ton  net  delivered 
(the  act  of  Cbd,  the  Queen's  enemies, 
fire  and  all  and  every  otiber  damage  and 
accidents  of  the  seas,  riyers  and  naviga- 
tion of  whatever  nature  or  kind  soever 
during  the  said  voyage  always  mutually 
excepted),  and  the  freight  to  become  due 
on  unloading  and  right  delivery  of  the 
cargo,  and  to  be  paid  m  cash  two  months 
after  the  vessel's  report  inwards  at  the 
custom-house. 

The  policy  which  was  effected  was  as 
follows :  "  Jjosb  or  not  lost  at  and  from 
Clyde  to  Southland,  while  there  and 
thence  to  Otago,  New  Zealand,  and  for 
thirty  days  in  port  there  after  arrival." 
And  the  subject  insured  by  the  policy  was 
assumed  and  treated  in  the  argument  at 
the  bar  to  be  a  valued  sum  of  4,0002.  on 
homeward  chartered  freight,  valued  at 
5,000Z.,  although  the  latter  figure  is  not 
filled  in  the  policy  as  set  out  in  the  ap- 
pendix. It  is  to  be  observed  that  the 
nature  of  the  interest  insured  is  not  an 
interest  in  anything  actually  existing  and 
of  which  possession  can  be  had,  such  as 
a  ship  or  car^o,  or  freight  of  cargo  on 
board,  but  it  is  the  interest  only  in  the 
right  to  have  a  cargo  provided  by  the 
charterer  at  Calcutta,  on  the  condition 
that  the  ship,  when  it  arrived  there, 
should  be  tiglit,  staunch  and  strong,  and 
every  way  fitted  for  the  voyage  nome, 
notwithstanding  any  perils  of  seas  which 
might  h^pen  to  the  ship  on  her  voyage 
to  New  Zealand,  and  for  thirty  days  in 
port  there  after  arrival.  In  other  words, 
it  is  a  warranty  that "  no  peril  of  the 
seas "  which  might  happen  to  the  ship 
on  her  voyage  to  New  Zealand,  and  for 
thirty  days  in  poii)  there  after  arrival, 
should  prevent  the  ship  from  arriving  at 
Calcutta,  and  from  being  there  tight, 
staunch  and  strong,  and  every  way  fitted 
for  the  voyage  home,  with  the  cargo 
there  stipulated  to  be  loaded  by  the  agent 
of  the  oiarterer,  and  the  right  to  have 
such  cargo  loaded,  and  to  earn  the  stipu- 
lated freight  on  the  voyage  home,  and 
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the  interest  in  saoh  right  is  by  the  policy 
yalned  at  the  snm  of  4,000Z.  And  the 
question  really  is,  was  the  ship  so  da- 
maged by  perils  of  the  seas  during  the 
period  covered  by  that  policy,  as  to 
be  practically  disabled  from  arriving  and 
being  at  Calcutta  in  such  condition  of 
seaworthiness  as  to  entitle  her  to  require 
from  the  charterers'  agent  the  loading  of 
the  stipulated  cargo. 

In  the  judgment  of  the  Court  of  Com- 
mon Pleas  it  is  said  that  "  the  case  of  in- 
surance of  specific  charter  freight  to  be 
carried  upon  a  fature  voyage  against 
perils  to  be  incurred  in  the  present  one, 
is  so  &r  as  we  can  learn  exceptional  in 
practice,  thot^h  not  unprecedented." 
And  I  cannot  forbear  to  add  that  I  think 
it  to  be  an  eminently  inconvenient  and  un- 
satis&ctory  course  of  insurance.  The 
sulnect  matter  of  the  insurance  under  the 
pohcy  in  question  appears  to  me  to  be 
accurately  appreciated  and  stated  by  the 
Court  of  Common  Pleas  in  the  report  of 
the  case  (36)  ;  but  I  think  that  the  founda- 
tion of  the  enrorinto  which,  as  it  appears 
to  me,  the  Court  fell,  is  to  be  found  in 
the  following  passage  of  the  judgment : 
"  The  insurance  of  a  subject  thus  depen- 
dent upon  the  possession  of  the  ship, 
though  not  properly  an  accessary  thereto, 
nor  incident  to  the  voyage  insured,  yet 
being  insured  by  the  ordinary  form  of 
policy,  ought  to  he  dealt  unth  upon  the  same 
principles  as  an  inswrance  of  the  ship  itsdf^ 
and  as  subject  to  the  sa/me  conditions  in 
respect  of  abandonment  and  otherwise^ 
unless  so  far  as  the  character  of  the  sub- 
ject matter  rendered  abandonment  idle 
or  inapplicable."  I  have  aJready  stated 
that  in  my  opinion  the  true  effect  of  the 
policy  under  consideration  was  to  insure 
the  ability  of  the  ship  to  earn  the  freight 
contemplated  by  the  charter-party,  upon 
the  cargo  to  be  loaded  at  Calcutta  for  the 
homewanl  voyage,  against  perils  to  be 
encountered  by  the  ship  on  the  voyage  to 
New  Zealand,  and  for  thirty  days  in  port 
there  after  arrival,  so  that  she  should  not 
be  prevented  from  getting  to  Calcutta  in 
such  a  state  of  seaworthmess  as  to  give 
the  owners  a  right  of  action  against  De 

(36)  37  Law  J.  Rop.  (».s.)  Cl\  262;  8.c  Law 
Hep.  3  C.P.  667-8. 


Mattos,  if  he  did  not  load  the  cargo  pur- 
suant to  the  charter-party. 

The  condition  of  the  ship  when  at  New 
Zealand,  as  regarded    the  sea    damage 
which  she  sustained  there  during  the  time 
covered  by  the  policy,  was  such  as  was 
admitted  in  the  joint  case  would  have  jus- 
tified an  abandonment  and  claim  for  a 
constructive  total  loss.      The  admitted 
fiacte  as  regards  the  condition  of  the  ship 
at  New  Zetland  being  such  as  would  have 
justified  an  abandonment  of  the  ship  as 
for  a  constructive  total  loss,  it  now  be* 
comes  important  to  consider  whether  the 
right  to  earn  the  freight  under  the  charter- 
party  was,  and  towmit  extent^  affected  by 
the  actual  condition  of  the  ship  at  New 
Zealand.    Baron  Cleasby  is  reported  to 
have  said    in  the  Court  of  Ezcheqaer 
Chamber  that  the  thing  insured  "  is  tlie 
right  to  earn  the  freight^  atid  this    is 
neither  destroyed  nor  irretrievably  lost 
because  the  ship  is  damaged  to  the  extent 
alleged.     The  condition  of  earning   it^ 
namely,  repairing  the  vessel,  is  not  made 
impossible,  but  expensive  and  therefore 
difficult  of  performance,  but  these   ex- 
penses and  the  difficulty  form  the  equiva- 
lent in  such  case  to  damage  to  the  thing, 
where  the  thing  existe  in  specie,  and  mere 
damage  to  any  extent  does  not  oonstitiito 
total  loss."    With  great  respect  this  ap- 
pears to  me  to  confound  the  oonsidera- 
tions  which  arise  upon  two  distinct  con* 
tracts,  namely,  that  of  an  ordinary  policy 
on  the  ship,  and  a  policy  confined  to  the 
right  and  ability  of  the  ship  to  earn  the 
stipulated  freight.    The  ship  was  in  &ci 
in  such  condition  from  sea  damage  in 
New  Zealand  that  no  uninsured  owner  of 
ordinary  prudence  would  have  repaired 
her,  and  so  far  as  he  was  concerned,  had 
he  known  the  actual  fisksts,  he  would  have 
been  justified  in  at  once  abandoning  her 
to  the  underwriters. 

So  soon  as  the  ship  became  so  sea 
damaged  that  no  prudent  uninsured 
owner  would  repair  her,  I  think  that 
from  that  moment  her  capacity  to  earn 
the  stipulated  freight  on  the  homeward 
voyage  had  become  a  practical  impossi- 
bility, so  that  she  could  not  be  effectually 
tendered  to  the  acent  of  the  freighter  at 
Calcutta  as  a  ship  "tight,  staunch  and 
strong,    and   every  way  fitted  for    the 
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YOj^ge,**  thai  is  the  homeward  voyage. 
It  mast  he  taken  for  granted  that  if  tiie 
actnal  extent  of  the  damage  had  been  as- 
certained at  New  Zealand,  the  owner 
would  then  have  done  what  he  did  at 
Calcutta^  namely,  abandon  the  ship  to  the 
underwriters ;  bnt  the  doing  that,  or  the 
not  doing  it,  either  at  New  Zealand  or 
Galcatta,  conld  not  and  does  not,  as  I 
think,  assist  in  determining  whether  in 
fiust  l^  reason  of  perils  of  seas  dnnng  the 
time  coyered  by  the  policy  the  ship  had 
become  incapable  of  earning  the  contem- 
plated freight,  pnrsoant  to  the  charter- 
party.  I  accept  the  dilemma  proposed  in 
the  judgment  of  the  Conrt  of  Common 
Pleas,  that  ''the  assured  must  answer 
that  the  total  loss  was  complete,  actual 
and  absolute,  without  abandonment  at 
Bluff  Harbour,  immediately  upon  the 
happening  of  the  damage,  to  repair  which 
would  cost  more  than  the  value  of 
the  vessel,  and  if  that  were  so,  the  subse- 
cpient  proceedings  of  the  owner  were 
immaterial,  inasmuch  as  no  freight,  pro- 
perly so  called,  was  in  fact  subsequently 
earned." 

I  think  that  my  brother  Lush  was  right 
in  the  opinion  he  expressed  in  the  Court 
of  Exchequer  Chamber,  namely,  '*  That 
which,  in  the  language  of  maritime  com- 
merce, constitute  a  loss  of  a  ship  is 
damage  to  an  extent  not  worth  repairing, 
foUowed  by  a  determination  not  to  repair. 
As  respects  her  capacity  to  earn  freight, 
a  ship  in  sudi  condition  is  as  much  lost 
to  the  owner  as  if  she  had  sunk  or 
broken  up." 

It  is  true  that  the  ship  was  taken  to 
Calcutta  under  the  charter-party  as  an 
existing  ship,  such  as  was  supposed 
capable  of  being  repaired  at  a  cost  which 
might  reasonably  be  incurred  in  order  to 
enable  her  to  prosecute  her  voyage.  But 
when  the  true  condition  of  the  ship  was 
ascertained  and  she  was  found  to  be 
damaged  to  an  extent  which  justified  the 
owners  in  abandoning  her  to  the  under- 
writers, as  a  constructiye  total  loss,  and 
they  did  abandon  her,  the  inference 
arising  from  those  facts  is  entirely  re- 
butted. I  do  not  feel  it  incumbent  on  me 
to  do  more  than  to  say,  that  whatever 
was  then  done  or  omitted  to  be  done  with  a 
view  to  abandonment  by  the  plaintiffs  as 


owners  of  the  ship,  has  no  real  bearing 
upon  the  question  to  be  deten^ined  in  this 
case.  If  I  am  right  in  assuming  that  by 
reason  of  damage  from  perils  of  the  sea,  she 
had  within  the  time  covered  by  the  policy 
become  practically  disabled  from  being 
tendered  at  Calcutta  to  the  freighters' 
agent,  as  a  ship  answering  the  conditions 
of  the  charter-party  the  subject  matter  of 
insurance  had  become  a  total  loss.  There 
was  nothing  which  the  assured  as  insurers 
of  the  anticipated  freight  could  do,  or 
leave  undone,  which  could  affect  the  posi- 
tion or  conduct  of  the  underwriters  in 
regard  to  the  contract  contained  in  the 
policy  on  freight. 

To  say  that  the  plaintiffs  as  insurers  of 
the  freight  were  m  fieict  identified  with 
the  owners  of  the  ship,  and  were  therefore 
bound  to  act  or  not  to  act,  to  elect  or  not 
to  elect,  in  conformity  wiUi  the  proceed- 
ings of  the  plaintiffs  as  owners  of  the 
ship,  is  to  confound  the  rights  and  obliga- 
tions of  the  parties  under  two  separate 
and  distinct  contracts.  It  does  not  ap- 
pear from  the  case  whether  there  was  an 
insurance  on  the  ship,  but  I  collect  from 
the  judgment  in  Potter  v.  CampheU  (37), 
that  there  was  such  a  policy  on  the  ship 
covering  the  voyage  to  New  Zealand ;  but 
I  am  entitled,  in  considering  the  effect  of 
the  poUcy  in  question,  to  treat  the  ship  as 
uninsur^,  and  to  deal  singly  with  the 
loss  of  the  anticipated  freight.  The  right 
to  call  upon  De  Mattos  to  load  a  cargo 
at  Calcutta  had  been  rendered  abortive 
by  perils  of  softs,  resulting  in  such  damage 
to  tiie  ship  at  New  Zealand  as  rendered  it 
practically  impossible  to  make  an  efiectual 
tender  of  her  to  receive  cargo  at  Calcutta. 
What  was  there  then  in  the  power  of  the 
assured  under  this  policy  to  do,  or  say  to 
the  underwriters,  which  would  not  have 
been  an  idle  ceremony  ? 

The  plaintiffs  in  their  character  of 
owners  of  the  ship  had  a  duty  to  elect 
and  give  notice  of  abandonment  within 
a  reasonable  time  after  the  discovery  of 
the  true  state  of  the  facts,  and  it  may  be 
that  they  were  guilty  of  such  laches  in 
delay  in  the  discovery  as  rendered  their 
notice  of  abandonment  when  given  in- 
operative ;  but  I  am  at  a  loss  to  see  how 

(37)  2  Law  Journal,  Notes  of  Cobcb,  p.  22a 
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that  affects  the  plaintiffs  under  the  policy 
in  question.  Their  election  was  made 
for  them,  when  the  condition  of  the  ship 
owing  to  perils  insured  against  became 
such  as  practically  destroyed  her  capacity 
to  earn  the  contemplated  fireight.  The 
ground  upon  which  a  notice  of  abandon- 
ment is  held  not  to  be  necessary,  where  a 
ship  founders  at  sea,  and  an  actual  total 
loss  takes  place,  is,  that  there  is  nothing 
left  which  the  assured  can  cede  to  the 
underwriters,  or  byjwhich  their  position 
can  be  affected,  and  it  appears  to  mc  that 
the  reasoning  of  Lord  Abinger  in  deliver- 
ing the  judgment  of  the  Exchequer 
Chamber  in  Eoux  v.  Salvador  (6),  applies 
strictly  to  the  circumstances  of  the  pre- 
sent case.  Had  it  not  been  for  the  respect 
which  I  feel  for  the  opinions  of  the  Judges, 
who  expressing  the  same  view  which  I 
entertain  of  the  subject  matter  of  insur- 
ance under  the  policy  in  question,  have 
come  to  a  different  conclusion,  I  should 
have  been  content  to  have  stated  my 
opinion  to  be  in  conformity  with  the 
judgments  of  the  Lord  Chief  Justice  Cock- 
bum  and  my  brother  Lush  in  the  Court 
of  Exchequer  Chamber. 

Entertaining  a  very  strong  opinion  that 
no  notice  of  abandonment  was  necessary, 
I  feel  some  difficulty  in  dealing  with  the 
question  whether  if  a  notice  of  abandon- 
ment was  necessary  it  was  given  in  time. 
Li  considering  this  question  as  applicable 
to  the  policy  on  freight  simply,  it  appears 
to  me  that  questions  Qf  fact  quite  distinct 
from  those  which  would  affect  the  policy 
on  the  ship  may  arise,  and  it  may  well  do 
that  what  is  a  reasonable  notice  in  the 
one  case,  is  not  reasonable  in  the  other; 
but  I  cannot  fix  any  precise  time,  under 
the  circumstances  of  the  present  case, 
fix)m  which  if  a  notice  was  necessary  to 
be  given,  it  would  be  or  not  be  in  time, 
as  a  matter  of  reasonableness.  If  it  is  to 
depend  upon  the  diligence  with  which  the 
owner  pursues  the  inquiry  into  the 
actual  condition  of  the  ship  arising  from 
sea  peril,  I  do  not  discover  in  the  facts 
stated  any  such  laches  or  neglect,  or 
any  such  conduct  on  the  part  of  the 
master  in  his  dealing  with  the  ship 
until  the  extent  of  the  damage  was  dis- 
covered, as  would  induce  me  to  differ 
from     the    opinion    expressed    by    the 


majority  of  the  Judges  in  the  Exchequer 
Chamber. 

Before  concluding,  I  ought  not  to  omit 
to  notice  a  point  that  was  made  in  the 
argument,  and  which  I  believe  is  adopted 
by  one  of  my  learned  brothers  for  whose 
opinion  I  entertain  the  jmal^respect,  viz., 
that  the  insolvency  of  De  Mattos,  and  not 
the  perils  of  the  seas,  was  the  proximate 
cause  of  the  loss  of  the  anticipated  freight^ 
and  further,  that  the  delay  in  the  sh^'s 
arrival  at  Calcutta  had  discharged  De 
Mattos,  even  if  solvent,  from  loading  a 
cargo  under  the  terms  of  the  charter- 
party.  I  cannot  help  thinking  that  this 
view  of  the  case  arises  from  not  keeping 
strictly  in  view  the  subject  matter  of  in- 
surance under  the  pohcy.  If  the  matter 
insured  was  the  riffht  and  ability  of  the 
ship  to  earn  the  homeward  freight  by 
being  at  Calcutta,  tight,  staunch  and 
strong,  and  eveiy  way  fitted  fop  the  voyage 
home,  and  that  such  state  of  the  ship  was 
a  condition  precedent  to  the  right  to  re- 
quire the  loading  of  a  cargo  at  Calcutta 
by  the  agent  of  De  Mattel  the  ship  nei- 
ther did  nor  could  fulfil  tlsat  oonaition, 
owing  to  the  perils  of  the  seas  dnring  the 
time  covered  by  the  policy,  and  that  I 
think  was  a  loss  insured  against  indepen- 
dently of  the  solvency  or  insolT^aqr  of 
De  Mattgs  on  her  arrival. 

It  was  further  said  that  the  fact  of  the 
insolvency  of  De  Mattos  would  have 
equally  prevented  his  asent  ftt>m  pro- 
viding a  cargo,  even  if  the  ship  had 
arriv^  at  Calcutta  in  seaworthy  con- 
dition. Had  the  policy  not  been  a  valued 
policy  that  fact  might  have  seriously 
affected  the  damages,  but  I  do  not  see 
how  it  can  afford  an  answer  to  the  pre- 
sent action. 

Then  with  regard  to  De  Mattos  h^ig 
discharged  from  the  obligation  to  load  a 
cargo  in  consequence  of  Uie  delay  which 
had  taken  place  on  the  arrival  of  the  ship, 
that  can  be  no  answer  to  the  addon,  if  I 
am  right  in  attributing  that  delay  to  the 
effect  of  sea  damage  within  the  policy. 

I  have  therefore  come  to  the  condufflon 
that  all  the  questions  propounded  by  your 
Lordships  to  the  Judges  ought  to  be 
answered  in  fistvour  of  the  plaintiff  below 
who  are  the  respondents  in  your  Lord- 
ships' House. 
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Blackburn,  J. — My  Lords,  your  Lord- 
ships have  in  this  case  proposed  six  ques- 
tions to  the  Judges,  all  of  which  I  answer 
in  £Etyonr  of  the  plaintiffs  in  the  cause, 
who  are  the  respondents  in  yonr  Lord- 
ships' House.  I  will  first  state  generally 
mj  reasons  for  deciding  in  favour  of  the 
plaintiffs  on  the  merits.  The  plaintiffs 
being  mortgagees  in  possession  of  the 
ship  Sir  Wuliam  Eyre^  then  on  a 
Toyage  to  New  Zealana  from  the  Clyde, 
haa  entered  into 'a  charter-party  with 
De  Mattos,  by  which  it  was  agreed  that 
the  ship  should  sail  to  New  Zealand 
with  a  cargo  for  owners*  benefit,  and 
having  arrived  and  discharged  the  same, 
and  being  made  tight,  staunch  and 
strong,  and  every  way  fitted  for  the 
voyage,  should  proceed  to  Calcutta,  and 
ttiere  being  tignt^  staunch  and  strong, 
and  every  way  fitted  for  the  voyage, 
^ould  load  from  De  Mattos'  agents  a 
cargo  and  convey  it  for  freight  to  Liver. 
pocu  or  London. 

It  is  to  be  observed  on  this  charter- 
party,  tiiat  it  is  a  condition  precedent  to 
the  earning  of  the  freight,  that  The  8vr 
WiUiam  Syre  should  be  in  due  time  at 
Calcutta,  and  there  seaworthy  for  the 
voyage  from  Calcutta  to  Liverpool  or 
Lou£m.  The  plaintiffs  could  not  substi- 
tute any  other  vessel  for  her,  and  that 
being  so,  the  plaintiffs  might  be  prevented 
from  earning  that  freight  by  any  disaster 
which  befel  the  Sir  WiUiam  Eyre  on  her 
voyage  out  to  New  Zealand,  or  during 
ber  stay  there,  or  on  the  voyage  from 
ihence  to  Calcutta,  or  during  her  stay 
there,  if  the  effect  of  that  disaster  was  to 
rraid^  it  impracticaUe  to  tender  the  Sir 
William  Byre  at  Calcutta  in  due  time,  and 
in  a  seaworthy  condition  for  the  voyage 
home  round  the  Cape  of  CKx)d  Hope ;  but 
ihat  they  had  a  vested  expectation  of 
earning  this  freight,  if  no  such  disaster 
happened.  They  had  therefore  in  respect 
of  this  freight  an  insurable  interest  during 
the  whole  of  the  outward  voyage.  This 
is  not,  as  I  understand,  disputed,  but  if 
authority  is  required  for  it,  I  would  refer 
yonr  liordships  to  Ba/rher  v.  Fleming 
(38)  Band  Foley  v.   The   United  Marine 


(38)  10  6.  &S.87fi;s.c. 
Q.B.  25. 
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Inaxiranoe  Company  of  Sydney  (39).  Being 
so  situated  they  entered  into  the  poUcy. 
In  my  opinion  the  whole  merits  m  this 
case  depend  upon  the  accurate  under- 
standing of  the  contract  contained  in  this 
poUcy. 

I  must  first  observe  on  a  matter  which 
is  perhaps  not  strictly  before  your  Lord- 
ships. It  is  stated  at  page  163  of  the 
Appendix,  that  this  insurance  was  for 
4,0002.  on  freight  valued  at  5,0002.,  and 
throughout  the  argument,  and  in  the  judg- 
ments below,  the  policy  was  treated  as  a 
valued  poUcy,  and  consequently  no  ques- 
tion was  discussed  as  to  the  amount  to  be 
recovered,  nor  whether  the  insolvency  of 
De  Mattos,  and  the  consequent  diminu- 
tion in  value  of  the  freight  insured, 
affected  that  amount.  In  the  poUcy  itself, 
however,  as  set  out  in  the  Appendix  to  the 
case,  the  space  which,  if  this  was  the  case, 
ou^ht  to  have  been  filled  up  with  5,0002., 
is  left  blank,  and  the  policy  is  in  form  an 
open  one.  It  is  possible  that  the  policy 
is  misoopied,  but  I  think  it  more  probable 
that  it  was  drawn  up  in  this  form  b^mis- 
take,  and  that  the  underwriters,  either 
from  a  sense  of  honour  or  from  knowing 
that  the  contract  could  be  reformed  in 
equity,  have  been  content  to  act  on  the 
contract  as  it  ought  to  have  been  drawn 
up.  I  presume  your  Lordships  would  not 
Uke  to  put  any  obstacle  in  the  way  of 
such  a  fair  proceeding.  I  shall  therefore 
make  no  further  remark  on  the  amount  to 
be  recovered. 

The  insurance  is  '^  lost  or  not  lost  at 
and  from  Clyde  to  Southland,  while  there, 
and  thence  to  Otago,  New  Zealand,  and 
for  thirty  days  in  port  there,"  upon  the 
Sir  WiUiam  Eyre.  And  the  subject  mat- 
ter is  4,000/.  on  homeward  chartered 
freight.  I  think  that  the  meaning  of  this 
contract  is  that  th6  underwriters  are  to 
indemnify  the  assured,  if  by  any  of  the 
perils  insured  against,  the  Sir  William 
Eyre  is  during  the  voyage  from  the  Clyde 
to  New  Zealand,  or  during  thirty  cbys 
after  arrival  there,  so  damaged  that  in 
consequence  the  homeward  chartered 
freight  cannot  be  earned. 

In  the  judgment  in  the  Common  Pleas 

(39)  39  Law  J.  Rep.  (n.s.)  C.P.  206 ;  s.  c.  Law 
Rep.  5  C.P.  155. 
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in  this  case  it  is  said,  "  The  policy  under 
consideration  thus  differs  from  an  ordi- 
nary insurance  upon  freight.  First,  in  that 
it  could  not  be  affected  by  loss  of  cargo, 
because  the  freight  insured  was  not  for 
cargo  in  existence  or  appropriated  during 
the  risk ;  nezt^  that  it  was  not  subject  to 
general  average  either  of  ship  or  cargo, 
because  the  freight  was  not  to  be  earned 
during  the  voyaffe  insured,  and  as  a  con- 
sequence, that  vie  underwriter  was  not 
in  any  case  to  contribute  to  repairs  of 
the  ship,  not  eyen  in  respect  of  general 
ayerage,  and  lastly,  thatas  i^efreightrested 
in  contract  for  the  future  employment  of 
the  ship  only,  it  would  not  pass  by  bare 
abandonment  to  the  underwriters  upon 
ship,  but  would  simply  come  to  notlung 
upon  such  abandonment  if  justifiable,  be« 
cause  the  abandonment  would  be  in  effect 
an  election  by  the  owner  to  treat  the 
charter  as  at  an  end  by  reason  of  the 
usual  exception  of  sea  perils  in  the  charter- 
party,  and  he  would  not  be  b5und  to  incur 
m  £Etyour  of  the  underwriters  on  ship  any 
new  responsibility  not  connected  with  the 
yoyage  on  which  the  ship  was  insured." 
So  far  I  completely  agree,  and  instead  of 
repeating  this  in  otherwords  I  adopt  this 
lanmage  as  my  own,  but  in  what  follows 
in  that  judgment  I  do  not  agree. 

I  think  ^that  if  there  was  damage  to 
the  ship,  such  that  though  it  was  physi- 
cally possible  to  repair  the  ship,  the 
expense  would  be  so  great  that,  according 
to  the  rule  laid  down  in  Moss  y.  Smith 
(21),  it  was  unreasonable  so  to  do,  the 
owner  might,  as  between  him  and  the 
charterer,  elect  not  to  repair  the  ship,  but 
to  treat  the  charter  as  at  an  end  by  reason 
of  the  exception  of  the  sea  perils,  and  if 
under  such  circumstances  the  owner  did 
not  in  fact  repair  her,  the  freight  was 
totally  lost  by  the  perils  insured  against, 
and  not  as  stated  in  the  judgment  of  the 
Common  Pleas,  by  the  owner's  default, 
for  the  owner  was  not  bound  to  repair  the 
ship.  There  would  be  no  loss  fix)m  the 
penis  insured  against,  if  the  owner  did  in 
fact  repair  the  ship,  which,  though  not 
bound  to  do  so,  he  had  a  right  to  do  if  he 
pleased. 

If  indeed  there  had  been  a  partial  loss 
or  damage,  such  that  the  owner  could 
reasonably  repair  the  ship,  he  was  boand 


to  do  so,  and  if  in  such  a  case  he  declinea 
to  do  so,  I  should  agree  with  the  judg- 
ment in  the  Common  Pleas  in  saying  that 
he  would  lose  the  freight  by  his  own 
choice  or  default,  and  not  by  any 'peril 
insured  against.  But  I  think  that  where 
the  damage  is  so  ^reai  that  the  owner  is 
not  bound  to  repair  the  ship,  if  he  declines 
to  do  so  he  would  lose  his  fireight^  not  by 
his  own  default,  but  by  the  perils  insured 
ag^nst.  This  seems  an  elementary  pro- 
positi(m,  but  as  much  of  what  I  oonsid^ 
the  error  in  the  judgment  of  the  Common 
Pleas  arises  from  not  bearing  it  in  mind, 
I  will  proceed  to  state  some  authorities 
for  it. 

The  principle  is  thus  expressed  in  the 
judgment  of  flie  Queen's  Bench  in  iS^m^ 
y.  The  English^  &c.,  Inswcmee  Assooiaiion 
(26)  :  ''  The  assured,  if  he,  by  any  means 
such  as  he  could  reasonably  be  expected 
to  use,  could  haye  preyented  the  loss 
(which  was  in  that  case  by  a  sale  in  the 
Prize  Court)  "  was  bound  to  use  th^ 
and  if  the  sale  was  directly  oooasionedby 
his  de&ult,  though  remotely  by  the  perils 
insured  against "  (in  thatcaae  aseisure) 
*^  he  cannot  recover  against  the  under- 
writers. But  the  assiued  are  not  bound 
to  use  unreasonable  exertions  in  order  to 
preserve  the  thing  insured;  and  if  the 
giving  of  a  bond  or  deposit  of  money  " 
(in  the  present  case  the  repairing  of  the 
ship)  '*  would  have  exposed  them  to  ex- 
pense or  risk  of  expense  beyond  the  value 
of  the  object,  or  as  the  same  idea  is  often 
expressed,  if  the  steps  necessary  to  pre- 
vent  the  sale "  (loss)  "  were  such  as  a 
prudent  uninsured  owner  would  not  have 
adopted,  we  think  they  were  not  in  de- 
fault, and  the  sale  was  then  a  total  loss 
occasioned  by  the  seizure." 

I  do  not  cite  this  as  conduaiye,  for  it  is 
for  your  Lordships  to  determine  whether 
it  is  correct  or  not,  but  as  expressing  what 
I  think  the  true  principle.  Sofer  as 
regards  the  case  of  a  ship  it  is  very 
concisely  and  I  think  accurately  ex- 
pressed by  my  brother  Lush  in  his  judg- 
ment  in  the  Court  below  when  he  says, 
"  That  which  in  the  language  of  mari- 
time commerce  constitutes  the  loss  of  a 
ship  is  damage  to  an  extent  not  worth 
repairing,  followed  by  a  determination 
not  to  repair.'* 
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I  xiinst  here  observe  that  in  my  opinion 
(which  in  this  respect  differs  from  that 
expressed  in  the  judgment  of  the  Court 
of  Common  Pleas  below)  there  might 
well  be  a  state  of  things  ixi  which  the 
assured  could  recover  on  this  policy  for  a 
total  loss  of  the  freight,  wough  the 
assured  could  not,  either  with  or  without 
notice  of  abandonment^  recover  aoainst 
the  underwriters  on  ship  for  a  totu  loss. 
The  questions  between  the  assured  and 
tlie  two  sets  of  underwriters  are  not  the 
same.  The  question  between  the  assured 
and  the  underwriters  on  the  ship  is 
whether  the  damage  sustained  may  be  so 
far  repaired  as  to  keep  her  a  ship,  though 
not  perhaps  so  good  a  ship  as  she  was 
before,  without  expending  more  than  she 
would  be  worth.  The  question  be- 
tween the  assured  and  the  underwriter  on 
the  chartered  fi*cight  is  whether  the 
damage  can  be  so  mr  repaired  that  the 
ship  can  be  at  Calcutta,  seawo^hy  for  a 
i$€yage  rcfwnd  the  Gape  of  Oood  Hope, 
without  expending  more  than  she  would 
be  worth.  I  should  have  added  a  further 
term  that  the  repairs  could  be  done 
so  promptly  that  she  might  arrive  at 
Calcutta  within  a  reasonable  time,  as  be- 
tween the  shipowner  and  De  Mattos,  were 
it  not  for  the  case  of  Hurst  v.  Ushome  (40) 
which  seems  to  me  an  authority  against 
this  position.  And  though  I  should  not 
hesiiate  to  advise  your  Lordships  to  re- 
consider that  case  if  necessary,  I  think  it 
is  not  necessary  so  to  do  in  the  present 


My  position  therefore  is  that  if  the  ship 
were  so  damaged  that  she  could  be 
brouffht  to  Calcutta  and  there  made  sea- 
worthjr  for  a  voyage  round  the  Cape,  but 
not  without  expending  say  10,0002.,  and 
would  theb,  all  things  considered,  be 
worth  only  say  9,0002.,  but  that  she  could 
by  an  expenditure  of  say  4,0002.  be  made 
ft  ship  quite  fii  for  short  voyages,  though 
not  for  such  a  voyage  as  that  round  the 
Cape,  and  would  Uien  be  worth  say  5,000Z., 
there  would  be  a  total  loss  of  the  freight, 
tiiough  no  total  loss  of  the  ship^No 
notice  of  abandonment  whatever  given  to 
the  underwriters  on  ship  could  have  oon- 

(40)  18  Cam.  B.  Rep.  144 ;  8.  c.  26  Law  J.  Rep. 
(KA)  C J».  209. 
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verted  that  which  on  those  figures  was 
only  a  partial  loss  into  a  total  one.  This 
was  decided  by  the  Exchequer  Chamber 
in  Kemp  v.  HalHday  (41),  a  case  which 
was  not  cited  at  your  Lordships'  bw,  but 
to  which  I  venture  to  refer  your  Lord* 
ships,  as  the  passages  contained  in  pages 
749  to  754  of  the  report  in  Beat  ^  Bmiih 
will  shew  your  Lordships  that  the 
opinions  1  now  express  are  not  formed 
for  the  first  time. 

I  now  proceed  to  consider  the  answer  to 
your  Lordships'  first  question.  That  in 
my  opinion  depends  upon  a  question  of 
fitct,  which  I  think  is  answered  by  the 
very  important  addition  to  the  case  made 
during  the  argument  in  the  Exchequer 
Chamber,  and  now  contained  in  paragraph 
24  of  the  case  :  '*  It  is  admitted  that  the 
sea  damage  which  the  ship  sustained  at 
New  Zealand  during  the  time  covered  by 
the  policy  would  have  justified  an  aban- 
donment and  claim  for  a  constructive 
total  loss."  This  can  only  mean  that  the 
damage  to  the  ship  was  so  great  that  the 
ship  could  not  be  repaired  without  n)end- 
ing  more  than  she  was  worth,  and  con- 
sequently that  the  shipowner  might 
justifiably  elect  not  to  repair  her. 

1  think  that  under  such  circumstances 
the  shipowner  had  a  right  as  against  his 
underwriters  on  ship  to  come  upon  them 
for  a  total  loss.  But  if  he  does  so,  then 
on  general  principles  of  equity  not  at  all 
peculiar  to  marme  insurance,  he  who 
recovers  on  a  contract  of  indemnity  must 
and  does  by  taking  satisfaction  from  the 
person  indemnifying  him  cede  all  his 
rights  in  respect  of  that  for  which  he 
obtains  indemnity.  It  was  held  in  Mason 
V.  SavMhury  (42),thattheHand-in-Hand 
Insurance  Company  having  paid  the 
plaintiff  for  a  loss  under  a  fire  policy  were 
entitled  to  recover  in  an  action  in  his 
name  against  the  hundred.  This  cession 
or  abandonment  is  a  very  different  thing 
from  a  notice  of  abandonment,  though  the 
ambiguous  word  ''abandonment"  often 
leads  to  confounding  the  two.  There  is 
no  notice  of  abandonment  in  cases  of  fire 
insurance,  but  the  salvage  is  transferred 

(41)  6  B.  &  8.  763;  b.  c  35  Law  7.  Rep.  (n.s.) 
Q.B.  156. 

(42)  3  Doug.  61. 
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on  the  principle  of  equity  expressed  by 
Lord  Hardwicke  in  Bandall  v.  Cochrane 
(43),  that  "the  person  who  originally 
sustains  the  loss  was  the  owner,  but  after 
satisfaetion  made  to  him  the  insurer."  In 
OodsaU  y.  Boldero  (44),  the  same  principle 
was  acted  upon  in  the  case  of  life  insurance. 
That  case  was  overruled  in  Daily  v.  The 
India  and  London  Life  Aemrance  Company 
(45)  because  the  principle  was  misapplied 
to  a  life  insurance,  wluch  is  not  a  con- 
tract of  indemnity;  but  the  principle 
itself  has  never  (that  I  know  of)  been 
questioned. 

When  therefore  the  party  indemniiied 
has  a  right  to  indemnity  and  has  elected 
to  enforce  his  claim,  the  chance  of  any 
benefit  from  an  improvement  in  the  value 
of  what  is  in  existence,  and  the  risk  of 
any  loss  from  its  deterioration,  are  trans- 
ferred from  the  party  indemnified  to  those 
who  indenmify,  and  therefore  if  the  state 
of  things  is  such  that  steps  may  be  taken 
to  improve  the  value  of  what  remains,  or 
to  preserve  it  from  further  deterioration, 
such  steps  from  the  moment  of  the  elec- 
tion concern  the  party  indemnifying,  who 
therefore  ought  to  be  informed  promptly 
of  the  election  to  come  upon  him,  in  order 
that  he  may,  if  he  pleases,  take  steps  for 
his  own  protection.  And  on  general 
principles  of  law  (still  not  confined  to 
marine  insurance)  an  election,  once  deter- 
mined, is  determined  for  ever,  and  such  a 
determination  is  made  by  any  act  that 
shews  it  to  be  made.  And  therefore  any- 
thing that  indicates  that  the  party  in- 
demnified has  determined  to  take  to  him- 
self the  chance  of  benefit  &om  an  increased 
value  in  the  part  saved,  and  only  claim 
for  the  partial  loss,  will  determine  his 
election  so  to  do.  I  may  refer  for  an  ex- 
position of  this  general  principle  to  the 
judgment  of  the  Exchequer  Chamber  in 
Olcmgh  v.  The  London  and  North-Westet'n 
Badlway  (46). 

In  cases  of  marine  insurance  the  regu- 
lar mercantile  mode  of  letting  the  under- 

(48)  1  Ves.  Ben.  98. 

(44)  9  East  72. 

(45)  15  Com.B.  Rep.  365  ;  s.  e.  24  Law  J.  Bep. 
(if.8.)  C.P.  2. 

(46)  41  Law  J.  Rep.  (h.s.)  Exch.  21;  9.  c.  Law 
Bep.  7  Bxoh.  84,  35. 


writers  know  that  the  assured  mean  to 
come  upon  them  for  a  complete  indemnity 
is  by  giving  notice  of  abandonment,  whidb 
is  a  very  different  thing  from  the  aban- 
donment or  cession  itself.  This  notice 
when  given  is  conclusive  that  the  assured^ 
if  still  in  a  situation  to  determine  his 
election,  has  determined  to  come  upon  the 
underwriters  for  a  total  loss,  tiie  oonse* 
quen^e  of  which  is  that  everything  is 
ceded  (to  avoid  the  use  of  the  ambiguoQS 
word  '*  abandoned")  to  the  underwriters. 
Abbott^  C.J., in  Cologan v.  HieLondcnAM* 
surance  (47)  says,  **  I  do  not  oonsider  an 
abandonment  as  having  the  effect  of  con« 
verting  a  partial  into  a  total  loss."  .  .  • 
"  The  abandonment,  however,  excludes 
any  presumption  which  might  have  arisen 
from  the  silence  of  the  assured  that  they 
still  meant  to  adhere  to  the  adventure  as 
their  own.** 

If  before  giving  this  notice  ihe  assured 
have  already  indicated  by  their  acts,  or  if 
the  circumstances  are  such  that  tiiey 
indicate  by  their  silence,  that  they  have 
elected  to  adhere  to  the  adventure  as  their 
own,  the  notice  of  abandonment  obviously 
comes  too  late.  A  very  good  example  of 
such  a  case  is  afforded  by  MitoAe22  v.  Bdie 
(48),  as  explained  in  lUmx  v.  Sahadoft 
(6).  There  a  ship  laden  with  sugar,  and 
bound  for  London,  was  oapturad  and 
finally  taken  into  Charlestown,  where  the 
sugar  was  sold  and  the  proceeds  lodged  m 
the  hands  of  a  person  resident  in  Glukrles- 
town.  From  the  state  of  politicsd  affairs 
at  that  time  sugar  was  dear  at 
Charlestown,  and,  as  Lord  Abinger  con- 
jectured, the  sugar  had  come  to  a  very 
good  market  and  the  assured  was  satisfied 
and  took  to  the  proceeds.  A  vear  afteiw 
wards  the  person  in  whose  hands  tiie 
money  was  became  insolvent,  and  after 
that  it  was,  with  obvious  justice,  held 
that  it  was  too  late  to  come  upon  the 
underwriters  for  a  total  loss.  Thus  ex* 
plained  the  case  is  a  ffood  example  of  the 
principle  stated  in  iS^nn^er  v.  The  England^ 
^c.  Insurance  Company  (26),  where  it  is 
said,  "  As  is  well  pomted  out  in  2  PktUiff* 
Lisurance^  S.  1669,  where  the  cargo  still 
subsists  in  specie,  and  may  be  recovered, 

(47)  5  M.  «?  a  456. 

(48)  1  Term  Bep.  608. 
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the  question  depending  on  abandonment 
isy  wmch  party  shoold  be  at  the  risk  of 
the  market  and  the  sc^vency  of  agents, 
neither  of  which,  independently  of  the 
direct  effect  of  the  perils  insured  against, 
concerns  the  insured.  To  allow  the 
assured  to  change  his  election  whilst  the 
circumstances  remain  the  same,  would 
enable  the  assured  to  treat  the  property  as 
his  so  long  as  there  was  a  prospect  of 
profit  firom  the  rise  in  the  market,  and  as 
the  property  of  the  insurers,  so  soon  as 
there  was  a  certainty  of  loss,  which  would 
be  inequitable :  qui  commodum  seniit  sen* 
tire  dehei  et  onus  J* 

I  should  apologize  to  your  Lordships 
for  dwelling  so  long  on  wnat  seems  to  me 
the  principle  on  wmch  abandonment,  and 
the  necessity  of  notice  of  abandonment, 
when  required,  depend,  had  it  not  been 
argued  at  your  Lordships'  bar  on  the 
authority  of  Knight  v.  Faith  (8J,  that 
there  is  a  technical  rule  of  insurance  law 
b^  which  notice  of  abandonment  must  be 
given  if  the  thing  exist  in  specie  at  all, 
though  the  state  of  things  is  such  that 
ihe  underwriters  could  do  nothing  in  con- 
sequence  of  the  notice.  I  think  it  more 
convenient  to  postpone  my  remarks  on 
that  case  till  I  answer  your  Lordships' 
last  question.  In  the  meanwhile  I  pro- 
ceed to  say  that  I  should  be  very  sorry  to 
throw  any  doubt  on  the  principle  expressed 
by  Lord  Abinger  in  the  following  passage 
in  his  judgment  in  Boux  v.  Salvador  (6) 
where,  after  stating  the  state  of  ci^xmm- 
stances  which  gpnes  the  insured  a  right  to 
treat  the  case  as  one  of  total  loss,  he  pro- 
ceeds :  '*  But  if  he  elects  to  do  this,  as  the 
thin^  insured,  or  a  portion  of  it,  still  exists 
and  IS  vested  in  him,  the  very  principle  of 
indemnity  is  that  he  should  make  a  cession 
of  all  his  right  to  the  recovery  of  it,  and 
that,  too,  within  a  reasonable  time  after  he 
receives  intelligence  of  the  accident,  that 
the  underwriter  may  be  entitied  to  all  the 
benefit  of  what  may  still  be  of  any  value, 
and  that  he  may,  if  he  pleases,  take 
measures,  at  his  own  cost,  for  realising  or 
increasing  that  value." 

But  I  think  this  is  from  the  nature  of 
things  confined  to  ca^s  where  there  are 
some  steps  whiclT  the  underwriter  could 
t«ke,  if  ne  had  notice.  When  they  can 
do  00  I  think  that  the  neglect  to  give 


notice  of  abandonment  may  determine  the 
owner's  election.  This  is  a  matter  that  is 
now  of  much  greater  practical  importance 
than  it  was  when  Loi^  Abinger  deUvered 
that  judgment.  For  then  the  assured 
could  not  learn  that  his  ship  had  got  into 
difficulties  at  a  distant  place  till  long  after 
the  disaster,  and  the  underwriters  could 
only  send  out  orders  which  would  arrive 
later  still.  Under  such  circumstances  a 
notice  of  abandonment  was  often  a  very 
idle  ceremony,  and  in  my  opinion  unneces- 
sary if  the  facts  did  amount  to  a  total  loss, 
inoperative  if  they  did  not.  Now,  when 
by  means  of  the  electric  telegraph  tho 
underwriters'  orders  might  promptiy  reach 
the  spot  where  the  ship  was  in  peril,  a 
notice  of  abandonment  may  be  of  great 
practical  importance.  What  would  be  a 
reasonable  time,  and  whether  the  neglect 
to  give  notice  of  abandonment  does  deter- 
mine the  election,  must,  I  think,  depend 
in  each  case  on  the  circumstances,  and 
principally  on  what  steps  the  tmderwriters 
might  take  if  they  had  notice.  If  there 
was  nothing  they  could  do,  no  notice  I 
think  is  required.  This  I  apprehend  is  the 
principle  of  Cambridge  v.  Anderton  (5), 
Eoux  v.  Salvador  (6),  and  Famw<»ih  v. 
Hyde  (11).  For,  as  has  often  been  ob- 
served, a  sale  by  the  master  i^  not  one  of 
the  underwriters'  perils,  and  is  only 
material  as  shewing  that  there  is  no  longer 
anything  which  can  be  done  to  save  the 
thmg  already  sold  for  whom  it  may  con- 
cern. It  conclusively  determines  that 
neither  assurers  nor  assured  can  do  any- 
thing, and  consequently  that  a  notice  of 
abandonment  would  be  but  an  idle  form 
on  which  nothing  could  be  done,  and 
which  therefore  is  unnecessaiy. 

If  these  which  I  have  submitted  to  your 
Lordships  are  the  true  principles  on  which 
the  law  depends,  it  seems  to  me  to  be 
obvious  that  in  this  caso  there  was  a  total 
loss  of  the  freight  in  consequence  of  the 
damage  by  sea  perils  being  so  great  that 
the  shipowner  was  not  bound  to  repair  her. 
No  doubt  the  shipowner  might  have  re- 
paired her  if  he  pleased,  and  if,  as  in 
Bensmi  v.  Chapman  (9),  he  had  elected 
to  repair  her,  and  had  done  so,  though  at 
a  ruinous  expense,  the  freight  would  not 
have  been  lost.  Bi^t  the  ship  in  this  case 
never  was  repaired  so  as  to  make  her 
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capable  of  earning  the  freight,  and  the 
insured  was  under  no  obligation  to  repair 
her  at  a  ruinous  cost. 

This  brings  me  to  the  second  question. 
I  cannot  see  how  the  contract  between 
the  plaintiffs  and  the  defendant,  b j  which 
the  latter  undertakes   to  indemnify  the 
former  against  loss  on  the  freight,  can  bo 
at  all  affected  by  the  fact  that  the  plain- 
tiffs had  made  a  contract  with  other  per- 
sons by  which  they  undertook  to  indemnify 
the  plaintiffs  against  loss  on  the  ship.     If 
the  facts  are  not  such  as  to  amount  to  a 
loss  of  freight  from  the  perils    insured 
against,  no  transaction  between  the  plain- 
tiffs and  third  persons  could  make  them 
amount  to  such  a  loss.     If  they  were  such 
as  to  amount  to  a  loss  of  the  freight  it 
can  make  no  difference  to  the    defen- 
dant whether  the  plaintiffs  can  or  cannot 
recover  for  the  damage  to  their  ship  from 
other  persons.     It  is  true  that  a  transact 
tion  with  third  persons  may  as  evidence 
prove  that  the  plaintiffs  had  elected  not  to 
repair  the  ship,  as  the  sale  of  the  wreck 
in  Cambridge  v.   Anderton   (5),   and    in 
Famtvorth  v.  Hyde  (11),  did.     And  so  if 
the  plaintiffs  in  the  present  case  had  given 
notice  of  abandonment  at  once  to  the 
underwriters  on  ship,  and  recovered  from 
them  as  for  a  total  loss,  it  would  have 
afforded  conclusive  evidence  that  they  had 
elected  not  to  repair  the  ship.     As  it  was 
they  delayed  so  long  that  I  think  the  fiur 
conclusion  of  £EU)t  is  that,  as  between  them 
and  the  underwriters  on  ship,  they  had 
elected  to  take  their  chance  of  making  a 
better  thing  of  it  by  keeping  her  as  a  ship 
to  themselves,  and  coming  on  the  under- 
writers for  a  partial  loss  only. 

I  do  not  go  into  the  £BU3ts,  as  the  ques- 
tion whether  they  could  have  recovered  a 
total  loss  on  the  policy  on  ship  or  not  is 
only  collaterally  raised  in  this  case,  but  in 
my  opinion  tney  completely  bring  the 
case  within  the  principle  stated  by  Lord 
Chancellor  Cottenham  in  Fleming  v.  Smith 
(3),  where  he  says,  "They  were  suffi- 
ciently informed  of  what  had  taken  place 
to  enable  them,  if  they  thought  proper, 
to  take  upon  themselves  the  cl^nce  of  the 
benefit  of  retaining  the  ownership  of  the 
property,  instead  of  taking  the  sum  which 
was  secured  to  them  by  the  policy  effected 
with  the  underwriters  on  the  vessel ;  and 


if  they  acted  upon  that  opportaniiy  of 
election  they  surely  cannot  literwardB 
turn  round  and  go  againstthe  underwriters 
fis  for  a  total  loss."  I  should  therefore, 
as  at  present  advised,  have  conourred 
with  the  Court  of  Common  Pleas  in 
their  decision  m  Potter  v.  OampheU  (37). 
But  I  think  that  this  in  no  way  affects  the 
question  between  the  plaintiffs  and  the 
underwriters  on  freight.  I  agree  with 
what  has  been  said  by  my  brother  Brett ; 
the  plaintiffs  not  having  come  upon  the 
underwriters  for  ship  leaves  the  case  just 
as  if  liie  ship  had  never  been  insured  at 
all. 

This  brings  me  to  consider  whether  it 
was  necessary  for  the  plaintiffs  to  give  no- 
tice of  abandonment  to  the  underwriters  on 
freight.  It  was  argued  at  your  Lordships' 
bar  that  by  the  law  of  marine  insurance 
a  notice  of  abandonment  was  as  impera- 
tively necessary  as  a  notice  of  dishonour 
is  by  the  law  merchant  on  bills  (^ex- 
change. On  this  I  shall  submit  some 
observations  at  the  end  of  this  opinion, 
but  at  present  I  will  assume  that  the  iame 
principle  is  that  notice  of  abandonment  is 
only  requisite  when  from  the  state  of  fiacts 
it  may  make  a  difference  to  the  underwriters 
if  the  assured  delays  making  his  dection 
whether  he  will  adhere  to  the  property, 
taking  his  chance  of  profit  or  loss  frcmi 
so  doing,  or  come  upon  the  underwriters 
for  a  total  loss.  If  that  be  the  prindple, 
it  seems  to  me  to  follow  from  it  ihat 
inasmuch  as  there  was  nothing  which 
the  underwriters  on  freight  could  have 
done  to  alter  their  position  in  conse- 
quence of  a  notice  of  abandonment,  and 
that  it  would  have  been  an  idle  ceremony, 
no  notice  could  ever  be  required,  and, 
not  being  required  at  all,  could  not  be 
too  late. 

These  are  the  reasons  for  which  I  an- 
swer,  to  your  Lordships'  second  question 
by  saying,  that  in  my  opinion  no  nqjice  of 
abandonment  either  of  ship  or  freight  was 
necessary  to  enable  the  plaintiff  to  re- 
cover for  a  total  loss  on  the  policy  on 
freight;  to  the  third  question,  that  in 
my  opinion  no  notice  at  all  being  required, 
it  never  could  be  out  of  time ;  and  to  tbe 
fourth  question,  that  though  I  think  tiiat 
under  me  circumstances  of  this  case  tiie 
plaintiffs  have  precluded  themselves  from 
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reoovering  for  a  total  loss  of  the  ship, 
that  in  no  waj  affects  the  rights  of  the 
plaintiffs  upon  the  policy  on  fi^ight. 

I  now  come  to  your  Lordships'  fifbh 
question.  From  what  I  have  already 
written  your  Lordships  will  perceive  that 
in  my  opinion  the  decision  of  the  case 
really  should  depend  on  the  answer  to 
this  question.  1  have  already  indicated 
that  I  think  that  the  assured  so  conducted 
themselves  as  to  discharge  the  imder* 
writers  on  ship  from  the  liabiliiy  for  a 
total  loss,  for  the  assured  took  to  them- 
selves  the  chance  of  benefit  from  retaining 
the  ship  as  their  own,  and  so  made  their 
election  as  to  the  ship.  But  as  to  the 
freight,  I  can  see  nothing  which  could 
have  been  done  by  the  underwriters  if  the 
idle  ceremony  of  a  notice  had  been  gone 
through.  It  was  indeed  suggested  that 
the  underwriters  on  freight  might  have 
made  some  arranffements  with  the  under- 
writers on  ship,  by  which  they  were  to 
repair  the  ship,  send  her  on,  and  in  the 
name  of  the  owners  tender  her  to  De 
Mattos.  But  in  all  cases,  and  especiallv 
in  cases  of  insurance,  we  look  to  what  is 
practically  possible,  and  not  to  remote 
theoreticfd  imaginations.  If  it  could  be 
shewn  that  the  delay  in  this  case,  which  was 
certainly  considerable,  had  in  any  way 
altered  the  position  of  the  underwriters, 
if  ihero  was  anything  which  they  could 
have  done,  if  tne  claim  had  been  made 
on  them  at  the  time  when  the  disaster 
happened  at  New  Zealand,  or  in  the 
interval,  which  thejr  cannot  now  do,  or  if 
any  prejudice  had  been  sustamed  by  them 
in  consequence  of  the  delay,  the  case 
would  be  different.  I  should  then  have 
to  consider  whether  the  prejudice  sustained 
was  sufficient  to  give  nse  to  a  preclusion. 
Bat  as  the  facts  are  there  is  nothing  of  the 
sort.  I  therefore  answer  your  Lo^hips' 
fifth  question  by  saying  that  in  my  opinion 
there  was  no  such  conduct  as  to  discharge 
the  underwriters  from  their  liability  upon 
the  policy  on  freight. 

The  answers  to  those  five  questions 
would  answer  the  sixth  and  last,  were  it 
not  that  I  have  reserved  to  this  time  the 
diacussion  of  the  proposition  argued  at 
yoar  Lordships'  bar,  iJiat  there  is  a  tech- 
nical necessi^  for  a  notice  of  abandon- 
ment in  a  case  of  marine  insurance,  whe- 


ther any  use  can  be  made  of  it  or  not, 
and  whether  the  fidlure  to  g^ve  it  works 
any  prejudice  or  not.  It  was  said  it  Was 
requirea  by  the  law  merchant  as  to  in- 
surance, just  as  notice  of  dishonour  is 
required  by  the  law  merchant  on  a  bill 
of  exchange. 

Such  is  the  law  in  some  foreign  coun- 
tries, but  I  will  submit  to  your  Lordships 
my  reasons  for  thinking  that  it  is  not  and 
never  was  the  law  of  England.  Emerigon, 
in  the  first  section  of  the  17th  chapter  of 
his  celebrated  l}reaii86  on  Insurance  (2 
volume,  p.  207,  of  the  edition  by  Bonly 
Patty,  1827),  states  that  by  the  general 
law  merchant,  or,  as  he  calls  it,  "  le  droit 
des  nations"  there  was  no  need  for  any 
notice  of  abandonment,  the  contract  being 
one  of  indemnity  only.  I  do  not  pretend 
to  have  made  any  research  myself  as  to 
what  was  the  ancient  law  merchant,  but 
from  Emerigon's  high  character  for  learn, 
ing  and  research  I  assume  that  he  is  cor- 
rect. He  then  proceeds  to  say  that  the 
law  merchant  did  not  prohibit  persons 
from  making  a  stipulation  that  under 
certain  stipidated  circumstances  the  sub- 
ject matter  of  the  assurance  might  be 
abandoned  to  the  underwriters,  who  then 
should  pay  the  whole  sum  assured,  with- 
out having  any  option  merely  to  indem- 
nify the  assured.  And  he  observes  that 
doubtless  the  usual  clauses  to  that  effect 
gave  rise  to  established  rules  on  tiie 
subject.  He  then  cites  from  Cassaregi's 
three  rules  which  Emerigon  seems  to 
consider  as  truly  stating  the  law  mer- 
chant on  the  subject.  They  are  as  fol- 
lows— 1.  That  the  abandonment  is  a 
form  which  is  sufficiently  complied  with 
by  the  simple  fiact  that  the  assured  de- 
mands from  the  assurers  payment  of  the 
whole  sum  insured.  2.  That  ihe  assured 
may,  without  having  recourse  to  aban- 
donment, recover  the  salvage,  and  claim 
payment  from  the  assurers  of  an  average 
loss  only.  3.  That  in  case  of  total  loss 
abandonment  is  an  idle  form,  *^le  de- 
ladssement  est  uneformalite  inutile  "  The 
editor  of  Emerieon  observes,  in  a  note, 
that  the  first  and  third  of  those  rules  are 
not  the  law  of  France  at  this  day.  And 
Emerigon  points  out  that  all  this  was  in 
France  (and,  in  consequence,  in  those 
countries  which  have  adopted  the  French 
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law)  altered  by  the  positiye  enactments 
contained  in  the  celebrated  Ordonnance 
de  la  Marine  of  1681,  by  the  46th  article 
of  which  it  was  enacted  that  '*  No  aban* 
donment  shall  be  made  except  in  case  of 
capture,  shipwreck,  *  hris '  "  (a  word  for 
which  I  know  of  no  English  equivalent, 
"breakage"  or  "fracture"  not  being 
used  in  tiiis  technical  sense),  "  straoding, 
arrest  of  princes,  or  total  loss  of  the 
tfhings  assured,  and  that  all  other  losses 
shall  be  deemed  average  losses  only."  On 
this  Emerigon  treats  at  great  length  in 
the  following  sections  of  the  17th  chapter. 

There  seems  to  have  been  at  first  much 
controversy  and  dispute  as  to  the  true 
effect  of  the  enactment,  but  it  seems  to 
have  been  finally  settled  in  France  that 
the  assured  coiUd  never  recover  for  a 
total  loss  without  abandonment,  even 
though  the  thing  assured  was  totally  de* 
stroyed.  "  Such,"  says  Emerigon  (chap. 
17,  sect.  6,  2  vol.,  p.  252),  "  is  the  en- 
actment of  our  ordonnance,  to  which  we 
must  submit."  And  it  was  forther  estab* 
lished  that  when  any  of  the  events  speci- 
fied in  the  46th  article  had  happened,  the 
assured  might  by  giving  notice  of  aban- 
donment recover  for  a  total  loss,  though 
the  thing  insured  was  quite  safe  and 
uninjured.  This  Emerigon  justifies,  or 
at  least  apcoimts  for,  by  saying  that  the 
ordonnance  created  a  presumption,  whicU 
was  yum  et  dejure^  that  where  any  of  the 
first  five  cases  had  happened  the  thing 
was  lost.  This  was  carried  so  far  that 
where  a  ship  was  stranded  and  got  off 
without  injury  either  to  herself  or  cargo, 
the  owners  of  the  cargo  were  permitted 
to  give  notice  of  abandonment  and  re- 
cover as  for  a  total  loss.  This  highly 
artificial  conclusion  was  corrected  by  a 
supplemental  ordonnance  of  1779,  but 
till  then  it  remained  the  French  law,  see 
Emerigon,  chap.  17,  sect.  2,  vol.  2,  p.  212. 

Now  the  enactments  of  the  French  law, 
contained  in  the  ordinance  of  the  Marine, 
can  have  no  force  in  England,  except  in 
so  far  as  they  have  been  adopted  into  our 
law.  As  £a.r  as  regards  the  law  that 
by  giving  notice  of  abandonment  the 
assured  can  recover  for  a  total  loss,  be- 
oause  by  a  presumption  juris  et  de  jvre 
the  property  is  to  be  taken  as  lost  in  law, 
though  it  is   safe  in   fact,  it  certainly 


is  not  the  law  of  England,  and  never 
was.  In  SanUUon  v.  Mendez  (13)  Lord 
Mansfield  strongly  laid  down  the  doc- 
trine that  a  poHcy  of  marine  insurance 
is  a  contract  of  indemnity,  and  that  "  if 
the  thing  in  truth  was  safe,  no  artificial 
reasoning  shall  be  allowed  to  set  up  a 
total  loss." 

No  one  would  fora  momentnow  venture 
to  contend  that  a  notice  of  abandonment 
could  in  England  entitle  an  assured  to  re« 
cover  as  for  a  total  loss  on  a  policy  on  goods 
if  the  ship  was  captured,  tnough  set  free, 
or  wrecked  but  the  cargo  saved  uninjured, 
or  in  a  case  of  simple  stranding.  So  hr 
the  law  of  the  ordonnance  is  clearly  %ot 
adopted  in  England.  Even  in  the  case 
where  the  loss  is,  at  the  time  of  the  notice 
of  abandonment,  total,  though  capable  (^ 
being  reduced  by  a  change  of  circum- 
stances to  a  partial  loss — see  Dean  v. 
Hornby  (49),  the  assured  (unless  in  the 
very  uncommon  case  of  the  notice  being 
accepted)  cannot  recover  as  for  a  totiu 
loss  if  that  change  of  circumstances  does 
occur  before  the  trial.  Nor  can  it  be  for 
a  moment  contended  that  a  notice  of 
abandonment  is  essential  to  the  assured's 
right  to  recover  for  a  total  loss  where  the 
loss  is  in  &ct  total. 

But  though  in  no  one  of  tiieee  cases 
has  the  French  enactment  been  adopted 
in  the  English  law,  it  is  argued  that  it 
has  been  so  adopted  as  in  the  case  c^ 
what  is  somewhat  unhappily  called  a 
constructive  total  loss,  to  render  a  notice 
of  abandonment  a  necessary  technical 
preliminary  to  an  action  for  the  total  loss, 
though  it  is  not  required  for  any  useful 
purpose,  though  no  prejudice  has  been 
sustained  for  want  of  it,  though  the  loss 
at  the  time  of  the  trial  still  continues 
total,  and  though,  according  to  Cassnre- 
gis,  as  cited  and  approved  of  by  Emeri- 
gon, the  law  merchant  looked  on  the 
notice  of  abandonment  in  case  of  total 
loss  as  being  "  uneformalite  inuUle.^' 

It  is  unnecessary  to  refer  to  any  Eng- 
lish decisions  prior  to  the  great  case  of 
JRoux  V.  Salvador  (6).  All  the  authorities 
bearing  on  the  point  were,  I  believe,  cited 
and  considered  in  the  elaborate  judgments 


(49)  8E.&B.  180;  b.c»S 
Q.B.  129. 
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delivered  in  that  case ;  and  the  decision 
of  the  Court  of  Exchequer  Chamber  was 
that  no  notice  of  abandonment  was  neces- 
sary, becanse,  as  is  there  stated  by 
Lord  Abinger,  "  Neither  the  assured  nor 
the  nnderwriters  could  at  the  time  when 
the  intelligence  arrived  exercise  any  con- 
trol  over  the  goods,  or  by  any  interference 
alter  the  consequences." 

It  may  be,  however,  convenient  to  refer 
your  Lordships  to  the  portion  of  Mr. 
Philips'  TrecUiie  on  Insurance  in  which 
he  treats  on  this  subject.  I  know  of  no 
text  writer  who  trc^  the  law  of  insu- 
rance with  more  learning,  and  certainly 
of  none  who  treats  it  with  as  much  sound 
sense  and  appreciation  of  the  bearing  of 
the  doctrines  laid  down  on  practical  busi- 
ness. It  is,  however,  to  be  borne  in  mind 
that  he  writes  in  America,  and  that,  as 
he  clearly  states  in  sect.  1536  (2  vol.  3 
ed.  p.  271),  "It  is  a  general  rule  in  the 
United  States  that  if  the  ship  or  goods 
insured  are  damaged  to  more  than  half 
of  the  value  by  any  peril  insured  against, 
or  more  than  half  the  freight  is  lost,  the 
assured  may  abandon  and  recover  for  a 
total  loss."  He  adds  in  sect.  1536,  *'This 
rale  of  abandonment  on  account  of  loss 
over  fifty  per  cent,  of  the  value  of  the 
Bubjeot  makes  the  most  material  differ- 
ence between  the  American  and  English 
jnrisprudence,  relative  to  total  loss  and 
abandonment,  and  is  to  be  kept  in  mind 
in  examining  the  decisions  of  the  tribu- 
nals of  the  two  countries.  This  rule,  and 
that  rule  in  the  United  States  whereby 
the  validity  of  the  abandonment  is  tested 
by  the  circumstances  existing  at  the  time 
of  making  it,  instead  of  the  ^me  of  bring- 
ing the  suit,  as  in  England,  give  a  wider 
range  to  constructive  total  loss  and  aban- 
donment in  the  United  States." 

Bearing  this  distinction  in  mind,  any- 
one who  wishes  to  understand  this  subject 
will  derive  great  assistance  from  perusing 
the  whole  rf  Mr.  Philips*  17th  chapter  on 
total  loss  and  abandonment.  I  will  only 
refer  your  Lordships  to  sect.  1491,  where 
he  says,  "  An  abandonment  being  a  trans- 
fer, it  can  be  requisite  only  where  there 
is  some  assignable  transferable  subject  on 
whichitcanoperate."  .  ."  When  nothing 
renuuns  to  be  assigned  or  transferred,  an 
abandonment  ip  useless  and  unnecessary." 


And  to  sect.  1494,  where  he  observes, 
"  But  the  better  rule  in  such  case  is  tiiat 
if  the  insured  neglect  to  abandon,  he  shall 
recover  only  according  to  the  state  of 
things  at  the  trial ;  since,  as  we  shall  see, 
under  a  declaration  for  a  total  loss  he 
may  recover  for  a  partial  loss,  and  the 
underwriter  ought  to  have  the  advantage 
of  whatever  may  occur  to  make  the  loss 
partial  so  long  as  the  assured  delays  to 
elect  a  total  loss.  If  he  has  judgment  foe 
a  total  loss,  this  is  equivalent  to  an  aban- 
donment, and  gives  the  underwriter  a 
right  to  salvage."  And  to  section  1497, 
where  he  says,  "The  distinction  men- 
tioned above  as  to  recovering  a  total  loss 
without  abandonment  is  to  be  observed, 
viz.,  that  the  assured  is  charged  with  the 
proceeds  in  the  adjustment  of  the  loss  as 
m  a  salvage  loss,  though  the  same  may 
not  have  actually  come  to  his  hands.  This 
circumstance  being  borne  in  mind  will 
reconcile  most  of  the  decisions  on  this 
subject  which  otherwise  would  appear  to 
be  directly  contradictory  according  to  the 
language  commonly  used  by  the  courts, 
which  must^  however,  be  construed  in 
reference  to  one  or  i^e  other  descrip- 
tion of  case  under  consideration."  Your 
Lordships  will  appreciate  the  shrewd- 
ness of  the  latter  part  of  this  remark  if 
you  examine  the  various  dicta  cited 
m  Boux  V.  Salvador  (6)  and  Knight  v. 
Faiih  (8). 

To  return  to  the  English  authorities, 
the  decision  of  the  Cot^  of  Exchequer 
Chamber  in  Boux  v.  Salvador  (6)  was, 
as  far  as  I  can  learn,  received  with  gene- 
ral approbation  at  the  time.  There  was, 
however,  one  exception.  Lord  Campbell 
never  could  be  brought  to  think  it  right. 
In  the  case  of  Fleming  v.  Smith  (3)  the 
counsel  for  the  appellante  (the  Attorney- 
General  Jervis,  afterwards  Chief  Justice, 
and  Sir  F.  Thesiger,  now  Lord  Chelms- 
ford) argued,  as  I  think  logically,  from 
the  decision  in  Boux  v.  Salvador  (G),  that 
notice  of  abandonment  could  not  be  in 
any  case  required  except  where  there  was 
something  which  could  be  done  by  the 
underwriters  in  consequence ;  and  then 
the  flEkilure  to  give  notice  of  abandonment 
might  be  material  as  determining  the 
election  which  the  assured  had,  whether 
to  treat  the  loss  as  total  or  not.    This,  as 
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I  have  already  stated  to  your  Lordships, 
is  what  I  consider  to  be  the  law.  Lord 
Campbell  was  of  a  different  opinion,  and, 
in  his  opinion,  says,  "  The  law  therefore 
requires  that  notice  shall  be  given  in 
order  to  convert  a  constractive  into  a 
total  loss ; "  but,  though  that  was  his  opi- 
nion, it  was  not  the  judgment  of  the  House 
of  Lords.  Lord  Chancellor  Cottenham 
(and  Lord  Brougham  concurred  in  his 
opinion),  carefully  puts  the  decision  ex- 
clusively on  the  ground  that  the  assured 
had,  in  fact,  elected  to  treat  the  loss  as  a 
partial  loss  only.  This  studied  silence 
on  his  part  may  prevent  us  from  saying 
that  he  differed  from  Lord  Campbell ;  but 
he  certainly  did  not  express  any  concur- 
rence with  him. 

After  this,  in  the  Queen's  Bench,  when 
Lord  Campbell  was  Chief  Justice,  there 
arose  the  case  of  Knight  y.  Fcuth  (8). 
The  manner  in  which  ihAt  judgment  came 
to  be  delivered  was  very  pecuSar.    There 
was  a  very  brief  case  stated  for  the  opi- 
nion of  the  Court  of  Queen's  Bench.    On 
the   statements  in   it  the  Court  came 
to  the  conclusion,  as  steted  in  the  judg- 
ment  (50)  that  >^  slight  repairs  might 
have  been  sufficient  again  to  fit  her,  the 
ship,  for  navigation,"  and  the  Court  say 
(51),  that  though  she  was  sold,  "  We  are 
of  opinion  that  as  against  the  insurers  the 
sale  is  not  shewn  to  be  lawful."   On  snch 
fSeicte  the  assured  could  never  have  reco- 
vered for  a  total  loss,  even  if  he  had  de- 
livered  all  possible  notices  of  abandonment 
from  the  first  to  the  last.    Yet  the  Court 
forced  the  counsel  to  amend  the  case  by 
inserting  a  statement  that  no  notice  of 
abandonment  was  given,  and  pronounced 
an  elaborate  judgment  on  a  point  which 
it  was  wholly  unnecessary  to  notice,  ex- 
cept for  the  purpose  of  recording  dissent 
from  the  decision  of  the  Exchequer  Cham- 
ber in  Boux  V.  SaJ/vador  (6).    It  should 
in  candour,  however,  be  added  that  the 
other  Judges  of  the  Court  joined  Lord 
Campbell  in  this.     Still  I  think  that  the 
hct  that  a  judgment  was  not  necessary 
for  the  decision  of  tho  case  before  the 

(60)  15  Q.B.  Rep.  666;  s.  c.  19  Law  J.  Bep. 
(n.8.)  aB.  6U. 

(61)  16  aB.  Bep.  667;  8.  c  19  Law  J.  Bep. 
ka)  as.  614. 


Court    always  diminishes  ite  authority. 
And  I  think  that  on  perusing  the  jadg. 
ment  in  Knight  v.  Faith  (8),  it  will  he 
found  that  no  argument  is  produced  which 
had  not  been  used  in  Boux  v.  Salvador 
(6),  and  that  no  new  authority  is  pro- 
duced except  Lord  Campbell's  own  opi- 
nions  in  Fleming  v.   Smith  (3),  and  a 
passage    from   the   judgment   of  Loid 
Chancellor  Cottenham  in  Stewart  v.'  The 
Oreenoch  Marine  Inauranee  Oon^^any  (2). 
The  question  in  that  latter  case  was 
what  passed  to  the  underwriters  on  ship^ 
who  were  liable  for  a  total  loss  (^  ship. 
They  raised  the  very  question  alluded  te 
in  the  Section  1497  of  Philips  already 
cited.     The  ship  having  been  destroyed 
just  before  she  entered  the  docks,  kept 
together  as  a  ship  so  that  she  entered  the 
docks,  delivered  her  cargo,  and  so  earned 
fr^eight,  and  the  underwriters  on   ship 
said  they  were  entitled  as  salvage  to  the 
freight  thus  earned  after  the  disaster. 
This  House  decided  that  they  were  en- 
.  titled  to  this  benefi^  on  the  preoise  prin- 
ciple long  before  laid  down  m  Bandall  v. 
Cochrane  (43),  and  the  other  cases  I 
referred  to  in  the  beginning  o£  this  opi- 
nion, that  the   plaintiffs    "claiming  as 
upon  a  total  loss  must  nve  up  to  the 
underwriters  all  the  remains  of  the  pro- 
perty recovered,  together  with  all    the 
benefit  and  advantage  belonging  or  inci- 
dent to  it."    But  I  cannot  see  how,  or  in 
what  way,  the  assertion  of  the  d<>ctrine 
that  recovering  for  a  total  loss  operates 
as  a  cession  of  everything,  can  be  said  to 
amount  to  the  assertion  of  that  other 
doctrine  that  the  handing  in  of  a  notioe 
of  abandonment  is  a  condition  precedent 
to  the  right  to  claim  for  a  total  loss.  And 
as  it  seems  to  me  every  dictum  dted  in 
Knight  v.  Faith  (8)  is  capable  of  being 
reconciled  with  the  judgment  of  the  Ex- 
chequer Chamber  in  Eowc  v.  Salvador 
(6),  if  it  is  only  borne  in  mind  that  the 
abandonment  or  cession  consequent  on 
recovering  for  a  toteJ  loss  is  one  thing ; 
the  notice  of  abandonment  supposed  to  be 
a  condition  precedent  to  claiming  for  a 
total  loss  is  another.    I  have  dwelt  on 
this  point  at  perhaps  unnecessary  length, 
for  iJl  that  it  is  necessary  to  decide  in 
this  case  is  that  where  there  is  nothing 
to  abandon  no  notioe  is  requisite. 
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I  have  therefore  to  concltide  hy  saying, 
in  answer  to  yonr  Lordships'  last  ques- 
tion, that  in  mj  opinion  judgment  ought 
to  be  for  the  plaintiffs  in  the  cause,  the 
respondents  in  jour  Lordships'  House. 

Bbamwell,  B. — In  this  case  I  think  it 
convenient  to  consider  (though  it  has 
been  already  done  in  the  judgments  de- 
livered), the  precise  effect  of  the  contract 
the  plaantiffs  seek  to  enforce.  The  owners 
of  the  ship  8tr  WiUicmi  Eyre  had  en- 
tered into  a  charter-party  with  De  Mattos, 
whereby  the  ship,  then  on  a  voyage  to 
New  Zealand,  was  to  proceed  to  Calcutta 
and  there  loaid  a  cargo  for  Liverpool  or 
London,  to  be  provided  by  him.  The 
contract  in  question  is  a  policy  of  insu- 
rance by  the  owners  (now  represented  by 
the  plaintiffs),  whereby  the  underwriters 
(the  defendant  being  one),  insured  against 
certain  perils  of  the  seas,  which  might 
happen  on  the  voyage  then  in  progress  to 
New  Zealand,  preventing  the  owners  ftx)m 
earning  or  being  entiUed  to  earn  the 
chartered  ^ight.  And  the  policy  is  to  be 
taken  to  be  a  valued  policy,  and  4,0002. 
the  value.  The  insurance  did  not  extend 
to  the  voyage  from  New  Zealand  to  Ccd- 
cutt%  the  stay  there,  nor  the  voyage 
home.  In  effect,  therefore,  the  insurance 
was  against  perils  on  the  voyage  to  New 
Zealand  which  should  prevent  the  ship 
gettmg  to  Calcutta  in  such  a  state  as  to 
give  the  owners  a  right  of  action  against 
De  Mattos  if  he  did  not  load  the  cargo,  and 
in  such  a  state  as  should  enable  the  vessel 
to  bring  the  cargo  home  loaded,  and  earn 
the  freight.  For  if  De  Mattos  had  loaded 
the  cargo,  and  if  owing  to  perila  covered 
by  the  policy  (perhaps  undiscovered  at 
Calcutta),  the  vessel  had  failed  to  bring 
the  chartered  cargo  home,  I  apprehend 
the  underwriters  would  have  been  liable. 

It  seems  to  me,  therefore,  with  great 
Tespect,  that  on  this  policy  there  might 
liave  been  a  partial  loss,  with  a  partial  or 
total  loss  of  the  ship.  I  am  not  speaking 
of  what  is  probable,  but  it  is  possible,  I 
suppose,  that  the  ship  might  have  been 
so  injured  on  the  outward  voyage  as  to 
be  unseaworfchy  for  a  whole  cargo ;  it  is 
possible  that  the  charterer,  though  having 
a  right  to  refuse  to  load  an  unseaworthy 
sliip  or  a  partial  cargo,  might  have  elected 

Nbw  Smnw,  42.-<J.P. 


to  do  so.  In  such  case  there  might  be  a 
partial  loss.  And  it  is,  I  suppose,  possible 
that  a  peril  covered  by  the  policy  might 
have  injured  the  ship  in  such  a  way  that 
it  became  necessary  to  jettison  a  part  of 
the  cargo  on  the  home  voyage,  and  yet 
the  r^t  might  be  carried  home  in  the 
ship  imd  fireight  earned.  This  also  I 
conceive  would  be  a  partial  loss,  and 
without  a  total  loss  of  the  ship.  So  also, 
if  by  perils  insured  against  the  ship  had 
been  disabled  from  reaching  Calcutta  by 
an  agreed  time  in  the  charter,  or  not  in 
time  to  make  the  voyage  the  same  as  the 
charter  provided  for.  I  do  not  know  that 
it  is  necessary  to  enter  into  these  specu- 
lations, but  to  my  mind  they  help  to  clear 
the  njatter. 

It  seems  to  me,  then,  that  the  insurance 
was  that  perils  of  the  seas  on  the  voyage 
to  New  Zealand  should  not  destroy  or 
prevent  the  right  of  action  against  De 
Mattos  to  accrue  cm  the  slup's  arrival  at 
Calcutta,  and  his  refosal  to  load,  and 
should  not  prevent  the  earning  of  the 
freight,  if  he  performed  his  contract  to 
load. 

Whether  such  an  insurance  should  be 
called  an  insurance  on  freight  is  only  a 
question  of  words.  But  it  is  very  impor- 
tant  in  most  cases  to  use  the  right  word. 
Certainly  this  insurance  is  practically 
more  an  insurance  on  ship  in  respect  of 
freight  than  on  the  freight.  For  if  the 
ship  sustained  no  damage  on  the  voyage 
to  New  Zealand  from  perils  insured 
against,  there  oould  be  no  claim  on  the 
underwriters.  This,  perhaps,  is  true  of 
all  insurances  on  chartered  freight  till 
the  cargo  is  loaded.  For  till  t£en  no- 
thing that  can  happen  to  the  cargo,  or  its 
carriage,  can  be  in  question.  If  Mr. 
Justice  Willes'  expression  is  accurate  in 
this  respect,  this  is  wholly  6ji  insurance 
on  the  ship.  He  says,  **  The  policy  was 
in  its  nature  therefore  against  tottil  loss 
of  freight  by  total  loss  of  ship.''  Of 
course  I  do  not  mean  that  all  the  inci* 
dents  of  an  ordinary  insurance  on  ship 
attach,  nor  that  none  of  those  on  freight 
do. 

It  seems  to  me  that  the  foregoing  state- 
ment of  the  case  answers  the  first  diffi- 
culty put  on  behalf  of  the  defendant,  viz., 
that  De  Mattos'  insolvency  or  the  destruo- 
20 
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tion  of  ihe  ship  by  the  cyclone  waa  the 
cause  of  the  plaintiSs'  loss  of  the  freight. 
This  is  not  so.  For  the  perils  on  the 
outward  voyage  had  put  the  ship  into 
such  a  condition  that  the  plaintiffs  had 
no  right  of  action  against  De  Mattos  for 
not  loading.  They  thought  they  had  when 
the  vessel  arrived  at  Calcutta,  and  so 
probably  did  De  Mattos'  agents.  But 
they  thought  so  because  they  did  not 
know  the  true  state  of  the  facts.  Had 
they  sued  De  Mattos  he  would  have  had 
an  answer,  that  the  ship  was  not  seaworthy. 
Nor  could  they  have  said  in  reply  that 
they  were  ready  to  make  her  so  within  a 
reasonable  time.  For  her  state  was  such, 
that  on  its  being  known  to  them,  they 
would  not  have  been  ready  to  do  so.  One 
of  the  losses  therefore  insured  against, 
viz.,  inability  to  enforce  the  charter 
against  De  Mattos,  accrued  by  reason  of 
perils  insured  against.  The  assured  would 
indeed  probably,  as  the  chartered  freight 
was  higher  than  the  market  rate,  have 
>  lost  the  benefit  of  the  charter  by  reason 
of  De  Mattos'  refusal  or  inability  to  load, 
even  though  they  had  not  lost  it  through 
perils  of  the  sea.  But  the  loss  would  have 
been  different.  They  might  have  re- 
covered damages  from  him,  or  proved 
against  his  estate.  No  doubt  they  would 
not  in  this  way  have  got  4,000Z.,  but  they 
would  have  got  someSiing.  I  agree  with 
the  illustration  of  Mr.  Justice  WiUes,  of 
the  house  left  out  of  repair  and  subse- 
quently burned  down,  and  with  that  of 
Sir  George  Honyman,  of  an  injury  to  a 
man's  leg  which  a  subsequent  injury 
made  it  necessary  to  cut  off.  I  think 
therefore  there  was  a  loss  of  the  chartered 
freight  by  perils  insured  against,  loss 
which  accrued,  and  gave  a  vested  cause 
of  action  when  the  ship  was  damaged  by 
taking  the  ground  at  New  !TeaIand. 

Another  diflSculty  made  for  the  defen- 
dant was,  that  as  the  ship  remained  in 
Bpecie^  and  could  have  been  repaired  so 
as  to  carry  the  cargo  and  earn  the  freight, 
and  the  assured  did  not  think  fit  to  re- 
pair, but  abandoned  the  ship  to  the 
underwriters  on  ship,  therefore  the 
freight  was  lost,  not  by  perils  of  the  sea, 
but  by  the  voluntary  act  of  the  plaintiffs. 
I  think  the  answer  to  this  is  that  it  was 
not  their  voluntary  act,  but  one  to  which 


they  were  practically  compelled  by  the 
extent  of  the  damage.  If  this  argument 
is  good,  it  must  apply  to  every  case  of 
insurance  on  freight,  where  the  ship  re- 
mains in  specie.  But  this  is  not  pre- 
tended. 

I  think,  therefore,  there  was  a  loss  of 
the  thing,  or  one  of  the  things,  insured 
by  perils  insured  against. 

But  the  great  question  is,  was  there  a 
total  loss  ?  I  think  this  question  ought 
to  be  and  is  unaffected  by  there  having 
been  an  insurance  on  ship.  For  suppose 
there  had  been  none,  then  the  ship,  or 
her  materials,  would  have  belonged  to 
the  assured,  who  would  have  broken  her 
up  or  sold  her  to  be  broken  up.  In  that 
case  they  would  o¥m  the  salvage  of  the 
ship,  instead  of  the  underwriters  doing 
so.  And  indeed  in  this  case  the  Court  of 
Common  Pleas  held  that  the  abandon- 
ment was  ineffectual.  There  is  no 
estoppel  on  that  matter  between  the 
present  parties,  and  the  question  there 
decided  would  have  to  be  reconsidered  in 
this  case.  But  it  seems  to  me  imma- 
terial whether  the  ship  was  insured  or 
not,  whether  validly  abandoned  or  noi 
In  any  case,  if  she  was  so  damaged  by 
the  perils  insured  against  that  a  prudent 
owner  would  not  repair  her,  her  owners 
were  rendered  practically  unable  to  en- 
force the  charter-party  gainst  De  Mattos, 
and  so  there  would  be  a  total  loss  of  the 
chartered  freight,  actual  or  constructive. 
Now  there  was  a  damage  or  loss  to  such 
an  extent.  But  the  ship  though  so  in- 
jured remained  a  ship,  and  could  have 
been  repaired  so  as  to  earn  the  fi^ht, 
though  at  a  loss.  The  loss  of  the  ship, 
therefore,  though  total,  was  what  is 
called  constructive,  an  unfortunate  ex- 
pression, but  one  for  which  I  know  no 
substitute.  It  was  actually  a  total  loss, 
the  materials  of  the  ship  remaining  in 
the  form  of  a  ship.  Whether  this 
should  be  called  an  actual  or  constructive 
total  loss  seems  to  me  very  doubtful.  I 
incline  to  think  it  was  an  actual  total  loss 
of  the  freight  by  a  constructive  total  loss 
of  the  ship.  The  damage  or  loss  to  a  ship 
may  be  absolutely  or  necessarily  total, 
as  where  it  is  burned  or  sunk  to  a  hope- 
less depth.  It  may  be  total  where  it 
remains  in  specie  aioat  or  ashore.     In 
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that  case  it  is  bo,  or  not,  at  the  option  of 
the  assured.  He  may,  if  he  thinks  fit, 
treat  the  loss  as  partial  and  repair  her. 
It  is  obvious  that  except  in  cases  of 
valued  policies  the  question  is  compara- 
tively unimportant.  In  the  case  of  a 
valued  policy  the  question  may  be  much 
more  important. 

But  in  both  sorts  of  policies  where  the 
ship  remains  in  specie,  afloat  or  ashore, 
though  the  loss  is  really  total,  though 
she  is  practically  lost  as  a  ship,  and  what 
remains  is  the  materials  of  a  ship  fastened 
together  in  the  form  of  a  ship,  the  option 
is  with  the  assured  to  keep  his  ship  or 
his  salvage,  and  claim  for  a  partial  loss, 
or  to  claim  for  a  total  loss,  giving  up  his 
interest  in  the  ship  or  its  materials  to  the 
underwriters.     This  is  abandonment.     It 
always  supposes  there  is  something    to 
abandon,  something  to  cede.     K  the  ship 
is  bnmed,  or  sunk  to  a  hopeless  depth, 
there  is  nothing  to  abandon.     So  if  she 
is  dashed  to  pieces  on  the  shore  there  is 
no  ship  to  abandon ;  by  the  destruction  of 
the  ship  the  loss  of  the  ship  is  total,  and 
the  pieces  as  a  consequence  belong  to  the 
underwriter.     What  would  be  the  law  in 
the  supposable  case  of  the  ship  being  re- 
built of  the  old  materials,  to  whom  she 
would    belong,  and  what   consequences 
would  follow  as  to  other  matters,  it  is  not 
necessary  to  consider.    It  is  enough  to  say 
that  where  the  thing  exists,  as  it  is  called, 
in     specie,  in  such  condition   as  to   be 
capable  of  utilization  as   the  thing  in- 
sured, the  assured  to  claim  for  a  total 
loss  must  abandon  ;  where  it  does  not  so 
exist  he  need  not.     Surely  this  is  equally 
true  of  goods  and  of  every  other  subject 
of  insurance.     Now  here  there  was  ab- 
solutely nothing  to  abandon.      To  hold 
that  it  was  necessary  to  abandon,  or  to 
give  notice  of  abandonment,  would  be  to 
hold,  not  that  it  was  necessary  to  do,  but 
to   say  something.     For  let  what  might 
be  said,  nothing  would  thereby  be  done, 
no  possible  effect  could  follow.     I  cannot 
find   the  notice  of  abandonment  in  the 
case,  and  I  can  hardly  think  what  words 
could  be  used.      If  they  were  that  all 
right  to  the  freight  was  abandoned  they 
were   idle  words,  for  there  was  no  such 
right,  no  right  at  all. 

It  is  suggested  that  the  underwriters 


might  have  chartered  a  ship  and  pro- 
posed to  De  Mattes  to  let  them  bring 
home  the  cargo.  But  the  power  to  do 
this,  and  the  possibility  of  their  doing  it, 
would  not  be  anything,  nor  the  conse- 
quences of  anything  abandoned  to  them. 
It  would  not  be  a  right  at  all,  much  more 
a  right  acquired  by  abandonment.  It 
might  equally  be  done  by  them  though 
there  was  no  abandonment.  But  this  is 
the  utmost  that  can  be  suggested;  as 
there  was  nothing  to  be  done,  and  nothing 
nor  any  right  which  could  bo  abandoned^ 
I  think  it  was  not  and  could  not  be  neces- 
sary for  the  assured  to  say  they  aban- 
doned, nor  consequently  to  give  any 
notice  thereof.  I  beg  to  refer  to  the 
judgments  of  Lord  Cmef  Justice  Cock- 
bum  and  Mr.  Justice  Lush  on  this  point, 
to  which  I  cannot  profitably  add. 

But  it  is  argued  that  though  no  notice 
of  abandonment  may  have  been  neoessary, 
or  possible,  yet  that  the  assured  ought  to 
have  given  notice  that  they  elected  to 
treat  the  loss  as  total.  That  is,  that  they 
elected  not  to  repair  the  ship,  and  so 
qualify  themselves  to  enforce  the  charter 
against  De  Mattes.  I  may  observe  in 
passing  that  I  could  not  find  as  a  fact, 
acting  as  a  juryman,  that  they  could 
have  repaired  the  ship  in  time  for  it  to 
be  ready  for  the  adventure  for  which  De 
Mattes  agreed  to  find  the  cargo,  and  in- 
deed, as  the  case  stands,  I  should  think 
he  might  have  refused  on  the  ground 
that  the  ship  was  a  year  overdue.  But 
on  the  question  of  giving  notice  of  their 
election,  if  they  were  bound  to  do  so,  it 
must  be  by  virtue  of  some  general  rule  of 
law,  or  some  rule  of  insurance  law,  some 
impHed  part  of  the  contract  of  insurance. 
I  know  of  no  such  rule,  either  of  the 
general  or  particular  law.  I  know  of  no 
rule  which  compels  a  person,  having  an 
option,  to  give  notice  which  way  he 
exercises  it,  where  the  position  of  the 
other  party  would  not  be  affected  by  the 
giving  or  withholding  of  notice,  when 
his  conduct  would  not  be  regulated  there- 
by. On  this  point  I  refer  to  the  judg- 
ment of  Mr.  Justice  Lush. 

The  opinions  in  favour  of  the  defend- 
ant seem  to  me  to  be  influenced  by  a 
fallacy,  which  may  be  thus  expressed. 
The  plaintiffs,  it  is  argued,  are  prosecu- 


Digitized  by 


Google 


196 


COURT  OF  COMMON  PLEAS 


[N.S. 


ting  the  voyage  or  adventure  till  they 
give  notice  of  abandonment  of  the  ship ; 
therefore  they  are  prosecuting  what 
would  give  them  a  right  to  the  freight ; 
therefore  there  could  not  be  a  total  loss 
of  freight  at  that  time ;  and  that  time 
was  long  after  the  damage,  and  therefore 
the  total  loss  was  not  then  actual.  In  a 
sense  this  is  true.  But  as  soon  as  the 
ship  is  abandoned  there  is  a  total  loss  of 
freight,  or  rather  that  which  was  doubt- 
ful when  the  damage  happened  is  by  the 
abandonment  of  the  ship  ascertained  to 
be  a  total  loss  of  the  fireight.  Suppose 
instead  of  abandonment,  and  instead  of 
destruction  by  the  cyclone,  the  assured 
had  themselves  broken  up  the  ship  at 
Calcutta,  would  not  the  loss  qf  freight 
then  have  been  total  ?  No  doubt  the 
cause  of  action  would  have  accrued  when 
the  damage  happened  at  New  Zealand, 
and  from  that  date  the  statute  of  limita- 
tions would  run ;  but  the  character  of 
the  loss  would  be  doubtful  till  the  owners 
of  the  ship  elected  to  treat  the  loss  of 
ship  as  total.  Suppose  this  had  been  a 
case  of  a  sub-charter,  viz.,  that  the  owner 
had  chartered  to  the  assured,  who  had 
sub-chartered  to  De  Mattos.  Whether 
in  such  case  there  would  be  a  total  loss 
of  the  sub-chartered  freight  would  de- 
pend on  whether  the  shipowners  elected 
to  treat  the  loss  of  the  ship  as  total.  So 
here,  though  the  owners  and  the  persons 
with  whom  De  Mattos  made  his  charter 
are  the  same,  yet  it  is  on  their  election 
as  owners  to  treat  the  ship  as  totally  lost 
or  not  that  their  total  loss  of  freight  as 
lessors  of  the  ship  by  charter  depends. 
They  fill  two  characters,  owners  and 
parties  to  the  charter ;  on  their  election 
in  the  former  character  depends  their 
loss  in  the  latter.  With  great  respect 
this  seems  to  me  the  answer  to  the  argu- 
ment in  the  judgment  of  the  Commop 
Pleas.  I  think  their  judgment  for  the 
defendant  arises  from  not  adverting  to 
this  consideration.  No  doubt  had  the 
owner  repaired  the  ship  the  loss  of  freight 
would  not  have  been  total,  supposing  the 
repairs  in  time  for  the  voyage  for  which 
De  Mattos  undertook  to  find  a  cargo, 
which,  if  it  were  in  controversy,  I  could 
not  find  in  the  plaintiffs'  favour.  True  it  is 
also  that  for  a  long  time  the  plaintifis 


thought  they  could  and  would  repair, 
but  when  they  found  out  they  praoticaUy 
could  not,  and  so  would  not,  the  loss  of 
the  freight,  till  then  in  doubt,  became 
certain  and  fixed.  On  these  grounds  I 
think  no  notice  of  an  abandoning  of  the 
freight  was  necessary. 

On  the  question  oi  whether  if  notice  of 
abandonment  was  necessary  it  was  given 
in  time,  I  feel  this  difficulty :  thinking 
none  necessary,  I  am  yet  to  say  when  it 
ought  to  have  been  given ;  whether  the 
assured  used  due  diligence  in  the  per- 
formance of  a  duly  which  did  not  exist  ? 
I  come  to  the  conclusion  that  if  it  was 
necessary  to  give  it,  it  was  not  given  in 
time.  I  agree  with  the  reasoning  of  Mr. 
Justice  Willes  on  this.  It  is  a  rule  that 
where  a  man  is  put  on  informing  himself, 
he  is  in  the  same  position  as  though  he 
had  notice.  I  thinlc  that  what  had  hap- 
pened was  enough  to  make  the  assured 
bound  to  inform  themselves  as  to  the 
extent  of  the  damage.  I  think  their  de- 
lay in  doing  so  was  unreasonable,  bearing 
in  mind  that  the  stay  in  New  Zealand  was 
attributable,  in  part  at  least,  to  their  own 
misconduct  in  breaking  the  law.  Further, 
I  incline  to  think  the  question  raised  by 
Mr.  Justice  Willes  should  be  answered 
unBEkvourable  to  the  assured.  I  think  tiiat 
(as  a  matter  of  fiMst,  not  as  a  matter  of 
law)  the  vessel  should  have  been  taken  to 
Sydney  to  be  examined — See  Oemon  v. 
The  Boyal  ExcJumge  Assurance  Company 
(52).  On  this  part  of  the  case  I  feel  g^reat 
doubt,  arising  from  the  complication  of  the 
facts  and  the  conflict  of  opinions. 

Dealing  generally  with  the  case,  I  can- 
not but  think  that  much  of  the  difficulty 
has  arisen  frH)m  the  unusual  nature  of 
the  policy  and  the  peculiar  circumstances 
of  the  loss,  the  delay,  the  insolvency  of 
the  charterer,  and  the  subsequent  de- 
struction by  the  cyclone.  For  suppose 
the  ship  safe  and  arrived  at  Calcutta,  the 
charterer  ready  to  load,  a  policy  on  the 
freight  extendmg  to  perils  at  and  from 
Calcutta,  and  the  day  before  the  loading 
began  the  ship  driven  ashore  by  a  storm, 
and  so  damaged  as  certainly  and  obviously 
not  worth  repair,  in  short,  a  constructive 
total  loss,  would  abandonment  then  have 

(52)  6  Taunt.  383. 
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been  necessary,  and  of  what?  There 
would  have  been,  conld  have  been,  nothing 
to  abandon.  But  that  case  does  not  in 
substance  differ  from  the  present.  Sup- 
pose that  instead  of  the  vessel  proceeding 
to  Calcutta  her  state  had  been  known  in 
New  Zealand,  and  that  she  was  not  worth 
repair,  and  suppose  there  had  been  no  in* 
surance  on  ship,  but  her  owners  had  kept 
her  there  existing  in  form  as  a  ship,  but 
used  as  a  coal  hulk  only,  would  there 
not  have  been  a  total  loss  of  this  freight, 
and  would  notice  oi  abandonment  have 
been  necessary  P  It  seems  to  me  clearly 
not. 

I  answer  your  Lordships'  questions  as 
follows — ^To  the  first,  yes ;  the  second, 
no ;  the  third,  no ;  the  fourth,  no ;  the 
fifth,  no ;  the  sixth,  for  the  respondents. 

Martin,  B. — I  assure  your  Lordships  if 
I  had  merely  consulted  my  own  feeling  I 
would  rather  not  have  delivered  my 
opinion  upon  this  case ;  but  having  read 
very  carefully  the  judgments  delivered  in 
the  Court  of  Common  Pleas  and  in  the 
Exchequer  Chamber,  and  having  arrived 
at  the  conclusion  that  the  judgment  of 
the  Court  of  Common  Pleas  and  that  of 
my  brother  Cleasby  in  the  Exchequer 
Chamber  are  right,  I  think  it  my  duty  to 
state  the  reasons  which  have  led  me  to 
that  conclusion,  especially  as  your  Lord- 
ships will  find  yourselves  obliged  in  deter- 
mining this  case  to  decide  what  is  the 
effect  of  a  constructive  total  loss  of  ship 
upon  an  insurance  on  freight.  Under 
these  circumstances  your  Lordships  will 
excuse  me  for  bringing  before  you  my 
view,  and  the  more  so  as  it  is  not  exactly 
that  either  of  my  brother  Cleasby  or  of 
the  Court  of  Common  Pleas. 

This  is  an  action  upon  a  policy  of  in- 
surance on  freight,  and  the  main  question 
arises  upon  a  novel  state  of  facts.  No- 
thing similar,  so  &.r  as  I  know,  has  been 
the  subject  of  decision  in  a  Court  of  law. 
A  ship  called  the  Sir  WiUiam  Eyre  had 
sailed  from  the  Clyde  on  a  voyage  to  New 
Zealand,  to  deliver  cargo  and  passengers 
at  two  places,  viz..  Southland  and  Otago. 
After  sne  had  sailed  a  charter-party  was 
executed  on  behalf  of  the  plaintifis,  who 
were  mortgagees  in  possession,  and  a  Mr. 
De  Mattos,  whereby  it  was  agreed  that 


the  ship  after  having  discharged  her 
cargo  at  New  Zealand  should  proceed  to 
Calcutta,  and  there  load  from  the  agents 
of  De  Mattos  a  full  cargo  of  merchandise 
for  England  for  freight,  4Z.  per  ton.  It 
was  also  provided  that  the  ship  should  be 
consigned  to  De  Mattos'  agents  at  Cal- 
cutta. On  the  16th  of  February,  1868,  a 
few  days  after  the  date  of  the  charter- 
party,  the  policy  now  sued  upon  was 
effected.  It  is  in  the  common  printed 
form.  The  risk  was  ^  lost  or  not  lost,  at 
and  from  the  Clyde  to  Southland,  whilst 
there,  and  thence  to  Otago,  and  for  thirty 
days  in  port  there  after  arrival."  The 
subject  insured  was  "  4,000Z.  homeward 
chartered  freight."  The  freight  was  to 
be  earned  on  the  voyage  from  Calcutta  to 
England.  The  perils  insured  against  were 
to  bo  incurred  on  the  voyage  from  the 
Clyde  to  Otago,  and  thirty  days  after 
arrival. 

The  plaintiffs,  to  succeed,  must  there- 
fore establish  that  the  freight  from  Cal- 
cutta to  England  was  lost  by  a  peril  which 
occurred  on  or  before  the  oth  of  August, 

1863,  when  the  last  of  the  thirty  days 
expired,  and  their  contention  is  that  the 
fiicts  stated  in  the  Special  Case  do  so.  The 
material  facts  are  these — The  ship  arrived 
at  Southland  on  the  23rd  of  April,  1863, 
and  remained  there  until  the  31st  of  July! 
Whilst  there  she  sustained  very  consider- 
able damage.  Upon  the  4th  of  July  she 
arrived  at  Otago,  and  there  discharged 
the  remainder  of  her  cargo.  Whilst  there 
she  was  surveyed,  but  there  was  no  dry 
dock,  and  the  extent  of  damage  could  not 
be  ascertained.  And  I  think  it  must  be 
taken  that  the  master  acted  bona  fide,  and 
believed  that  with  some  temporary  repairs 
the  ship  would  be  capable  of  proceeding 
in  ballast  to  Calcutta,  and  there  made  fit 
to  carry  the  chartered  cargo  to  England, 
and  earn  the  freight.  The  temporary  re- 
pairs were  not  commenced  until  February, 

1864,  and  the  ship  remained  at  Oti^o(Port 
Chalmers)  until  the  14th  of  April.  The 
cause  of  the  delay  is  thus  stated  in  the 
14th  paragraph  of  the  Case — "  The  Sir 
William  Eyre  remained  at  Port  Chalmers 
until  the  14th  of  April,  1864,  being  pre- 
vented solely  by  want  of  funds  from 
making  the  necessary  preparation  to  pro- 
ceed  to  Calcutta;    the  master  had  not 
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sufficient  fands  to  defray  the  sbip*s  charges 
and  disbursements,  and  the  liabilities 
which  she  had  incurred  in  New  Zealand, 
and  not  being  able  to  raise  such  fands  in 
New  Zealand,  nor  Messrs.  Dalgetty,  to 
whom  the  ship  was  consigned  at  Otago, 
being  willing  to  advance  him  the  money 
ho  required  for  the  purposes  aforesaid,  he 
was  obliged  to  wait  until  he  had  obtained 
a  sufficient  remittance  from  the  plaintiflfs." 
Whilst  the  ship  was  there  the  master,  in 
order  that  she  might  not  be  wholly  un- 
productive, used  her  to  store  coal,  and 
earned  upwards  of  700/.  for  storage  rent. 
On  the  14th  of  April  she  sailed  for  Cal- 
cutta, and  arrived  there  on  the  7th  of 
June.  The  master  immediately  went  to 
the  agents  of  De  Mattos  and  applied  to 
them  to  carry  out  the  charter.  A  copy 
of  it  had  several  months  before  been  for- 
warded to  them,  but  De  Mattos  had 
become  insolvent  in  the  December  pre- 
vious, and  they  had  provided  no  cargo, 
and  absolutely  refused  to  provide  any,  or 
to  have  anything  to  do  with  the  ship. 
The  ship  was  afterwards  put  into  a 
dry  dock  and  surveyed  (53).  On  the  2nd 
of  August,  upon  the  receipt  in  the 
United  Kingdom  of  the  survey,  dated  8th 
of  June,  the  plaintiflfs  gave  notice  of 
abandonment  of  the  ship  to  the  under- 
writers on  ship,  and  of  freight  to 
the  defendant,  the  underwriter  on  the 
freight.  Neither  were  accepted.  The 
ship  in  her  damaged  state  was  of  the 
value  of  3,000/.  On  the  8th  of  October 
the  ship  was  stranded  in  a  cyclone  and 
became  a  wreck.  Paragraph  24  of  the 
case  is  as  follows — "  It  is  admitted  that 
the  sea  damage  which  the  ship  sustained 
at  New  Zealand  during  the  time  covered 
by  the  policy  was  such  as  would  have 
justified  an  abandonment,  and  claim  for  a 
constructive  total  loss.'^  There  are  some 
other  8tat<3ments  in  the  case,  but  the  above 
are  the  material  ones. 

Upon  these  facts  it  was  contended, — 
First,  that  there  was  a  loss  of  the  freight 
insured  by  perils  of  the  sea  at  New  Zea- 
land, by  reason  of  the  damage  sustained 
at  Southland  before  the  expiration  of  the 
thirty  days.  This  contention  I  think 
cannot  be  sustained.   The  loss  of  the  ship 

(53)  See  39  Law  J.  Rep.  (n.s.)  CJ».  148,  149. 


no  doubt  causes  a  loss  of  freight,  but 
there  are  two  kinds  of  losses  of  ship, 
actual  and  constructive,  and  so  long  as  a 
ship  exists  in  specie,  and  retains  the  cha- 
racter  of  a  ship,  and  is  dealt  with  as  such, 
and  is  capable  of  being  repaired,  thei*e  is 
no  actual  loss ;  there  may  be  the  elements 
of  an  inchoate  constructive  total  loss,  but 
to  make  such  a  loss  of  ship  there  must  be 
an  abandonment — Knight  v.  Faith  (8). 
The  only  case  referred  to  in  the  judgment 
of  the  Exchequer  Chamber  upon  this  point 
was  Eoiix  V.  Salvador  (6).  But  it  seems 
to  me  to  have  no  bearing  upon  it.  It  was 
an  insurance  on  hides  from  Valparaiso  to 
Bordeaux.  The  ship  sprung  a  leak,  and 
put  into  Bio ;  the  hides  were  found  there 
to  be  in  an  incipient  state  of  putre&ction, 
and  it  was  certain  that  if  they  had  been 
sent  on  to  Bordeaux  they  would  have  lost 
the  character  of  hides  and  become  a  mass 
of  putre&ction  before  their  arrival.  The 
master  of  the  ship  sold  them  at  Rio,  and 
it  was  held  to  be  not  an  average  but 
a  total  loss,  with  benefit  of  salvage.  I  do 
not  see  how  that  case  bears  upon  the  pre* 
sent.  The  ship  after  the  expiration  of 
the  thirty  days  existed  in  specie,  was 
treated  and  dealt  with  as  a  ship,  performed 
a  two  months'  voyage  from  New  Zealand 
to  Calcutta  without  apparently  exhibiting 
any  symptom  of  weakness  or  damage,  and 
was  tendered  by  the  maater  to  De  Mattos' 
agents  there  as  a  ship  capable  of  being 
repaired  and  earning  the  insured  freight, 
and  was  of  the  value  of  3,000Z.  Under 
such  circumstances  I  think  there  could  not 
be  a  loss  of  freight  by  perils  of  the  sea 
until  the  plaint^s  had  elected  not  to 
repair  the  ship  and  not  prosecute  the  voy- 
age from  Calcutta. 

Secondly.  It  was  contended  that  thei« 
was  a  constructive  total  loss  of  the  ship 
by  the  abandonment  to  the  underwriters 
of  the  ship  on  the  2nd  of  August.  The 
Court  of  Common  Pleas,  in  a  case,  Potter 
V.  Oampbell  (38),  which  was  an  action 
upon  a  policy  on  the  ship,  adjudged  that 
thfe  abandonment  was  not  in  time,  and 
that  there  was  not  a  constructive  total 
loss  of  ship. 

I  think  this  judgment  right,  and  J  un- 
derstand all  my  learned  brethren  ai»e  of 
the  same  opinion.  I  also  agree  with  them 
that  the  constructive  total  loss  of  ship 
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and  the  validitj  of  the  abandonment  is 
not  the  test  of  the  defendant's  liability, 
and  that  the  question  is  the  same  as  if 
there  had  been  no  insurance  on  the  ship 
at  all.   The  main  and  substantial  question 
is :  Was  the  freight  firom  Calcutta  lost  to 
the  plaintifis  by  perils  of  the  sea  ?   In  my 
opinion  this  is  to  be  determined  by  the 
state  of  facts  existing  at  the  time  the 
plaintiflfs  elected  not  to  repair  and  prose- 
cute the  voyage  from  Calcutta  to  Eng- 
land,  and  is,  in  a  great  measure,  if  not 
entirely,  a  question  of  fact.     When  the 
policy  was  effected  the  subject  insured 
was  freight  expected  to  be  earned,  and  if 
the  ship  had  been  sunk  or  wrecked  before 
the  expiration  of  the  thirty  days  (the  5th 
of  August,  1863),  the  defendants  would 
hare  been  liable,  for  the  expected  freight 
would  have  been  lost  proximately,  indeed 
directly,  by  a  peril  of  the  sea.     But  the 
ship  arrived  at  Calcutta,  and  assuming 
the  liability  of  the  defendants  to  be  then 
continuing,  it  seems  to  me  that  the  ordi- 
nary rule  as  to  insurance  on  freight  ap- 
plied, viz.,  there  must  have  been  cargo  at 
Calcutta  in  order  to  earn  it ;  if  there  were 
no  cargo,  it  might  be  that  the  plaintiffs 
might  have  had  a  cause  of  action  against 
De  Mattos  for  not  providing  it ;  but  un- 
less there  were  cargo  the  freight  insured 
was  lost  to  the  plaintiffs,  not  by  the  peril 
of  the   sea,  but  by  the  default  of  De 
Mattos.     The  ship  arrived  at  Calcutta  on 
the   7th  of  June,  and  was  immediately 
tendered  to  De  Mattos'  agent,  under  the 
provision  in  the  charter-party;    but  he 
had  become  insolvent  in  December  pre- 
vious, and   the  agent  declared  that  he 
had   no  cargo  for  the  ship,  and  would 
provide  none,   and    did    provide    none. 
Therefore,  before  the  extent  of  damage 
was  ascertained,  and  the  election  not  to 
repair  made,  the  earning  of  the  freight 
had  become  hopeless,  indeed  impossible, 
and  was  in  reality  and  truth  lost  to  the 
plaintiffs  by  a  cause  wholly  beside,  and 
independent  of,  the  perils  of  the  sea.     It 
seems  to  me  a  crucial  tost  that  if  the  ship 
had  sustained  no  damage,  and  had  arrived 
at  Calcutta  perfectly  sound  and  seaworthy, 
the  freight  woxdd  have  been  equally  lost 
to  tlie  plaintiffs.     In  my  opinion,  the  ut- 
most that  can  be  said  is,  that  if  De  Mattos 
had  been  willing  to  provide  the  cargo,  and 


had  had  it  to  provide,  there  would  have 
been  a  loss  of  the  freight  by  reason  of  the 
damage  to  the  ship  at  New  Zealand.  But 
this  hypothetical  loss  is  not  a  loss  by 
perils  of  the  sea  for  which  underwriters 
are  liable.  It  is  a  well-established  and 
settled  rule  that  the  underwriter  is  Hable 
for  no  loss  which  is  not  proximately 
caused  by  the  perils  insured  against. 
The  maxim,  "  Gausa  proxima  non  remota 
spectatur,^*  is  a  ftmdamental  principle  of 
insurance  law.  The  rule  laid  down  by 
Lord  Ellenborough  in  Forbes  v.  AspinaU 
(54)  is,  "  that  it  is  incumbent  upon  the 
assured,  in  order  to  recover  on  a  policy  on 
freight,  to  prove  that  unless  the  perils 
insured  against  had  intervened  the 
freight  would  have  been  earned."  The 
facts  stated  in  the  Special  Case  disprove 
this,  indeed  prove  the  contrary. 

It  has  hitherto  been  assumed  that  De 
Mattos  was  bound  to  supply  a  cargo  at 
Calcutta,  but  it  is  quite  clear  that  ho  was 
not,  and  that  he  was  discharged  from  this 
obligation  by  the  delay  at  New  Zealand. 
In  any  action  brought  against  him  it 
would  have  been  a  material  and  travers- 
able averment,  that  the  ship  had  sailed 
and  proceeded  from  New  Zealand  to  Cal- 
cutta in  a  reasonable  time,  and  this  the 
delay  at  New  Zealand  would  have  dis- 
proved. De  Mattos  was  in  no  way  re- 
sponsible for  or  concerned  with  this 
delay,  and  its  existence  would  have  been 
an  answer  to  the  action  against  him. 

In  my  opinion,  therefore,  the  freight 
was  not  lost  by  perils  of  the  sea;  the 
proximate  and  direct  cause  of  its  loss  was 
the  non-existence  of  cargo  ;  and  to  bring 
the  perils  of  the  sea  to  bear  upon  it  two 
things  must  have  existed  which  do  not, 
one  that  De  Mattos  was  willing  to  provide 
cargo,  although  he  was  under  no  legal 
obUgation  to  do  so,  the  other  that  he  had 
had  it  to  provide.  For  these  reasons  I 
think  the  underwriters  are  not  liable. 

But  a  much  more  important  ques- 
tion remains  behind,  viz.,  the  appli- 
cation of  the  principle  of  constructive 
total  loss  of  ship  to  insurance  on  freiglit. 
No  case  has  been  cited,  and  I  believe 
none  exists,  in  which  this  has  hitherto 
been    done.     The    doctrine    an    regards 

(54)  13  East  324. 
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ship  was  conclusively  established  by  this 
House  in  1847,  in  the  case  of  Irvhig  v. 
Manning  (55).  But  it  must  be  admitted 
by  its  warmest  admirers,  that  its  applica- 
tion coupled  with  valued  policies  has  in 
many  instances  enabled  shipowners  to 
obtain  and  compelled  underwriters  to  pay 
double  the  value  of  ships  which  the 
owners  were  desirous  to  get  rid  of. 

For  the  purpose  of  this  question  it  may 
be  assumed  that  De  Mattos  had  provided 
a  cargo,  and  was  ready  and  willing  to  load 
it.  There  are  several  definitions  of  con- 
structive total  loss,  but  that  given  by 
Chief  Justice  TindaJ  in  Benson  v.  Ohap^ 
mem  (9)  is  generally  adopted — "  that  where 
the  damage  to  the  ship  is  so  great  from 
the  perils  insured  against,  that  the  owner 
cannot  put  her  in  a  state  of  repair  neces- 
sary for  pursuing  the  voyage  insured, 
except  at  an  expense  greater  than  the 
value  of  the  ship  (when  repaired),  he  is 
not  bound  to  incur  the  expense,  but  is  at 
liberty  to  abandon  and  treat  the  loss  as  a 
total  loss  and  recover  the  whole  amount." 
A  constructive  total  loss  of  ship  can, 
therefore,  only  be  upon  condition  that  the 
assured  abandon  the  ship.  Abandonment 
Is  of  the  essence  of  it,  it  is  a  different 
thing  altogether  from  total  loss  with  be- 
nefit of  salvage,  of  which  Bonx  v.  Salvador 
(6)  is  an  instance.  The  word  "aban- 
don" is  one  in  ordinary  and  common 
use,  and  in  its  natural  sense  well  under- 
stood; but  there  is  not  a  word  in  the 
English  language  used  in  a  more  highly 
artificial  and  technical  sense  than  the 
word  "abandon;"  in  reference  to  con- 
structive total  loss  it  is  defined  to  be  a 
cession  or  transfer  of  the  ship  from  the 
owner  to  the  underwriter,  and  of  all  his 
property  and  interest  in  it,  with  all  the 
clauns  that  may  arise  from  its  ownership, 
and  all  the  profits  that  may  arise  from  it, 
including  the  freight  then  being  earned. 
Its  operation  is  as  effectually  to  transfer 
the  property  of  the  ship  to  the  under- 
writer as  a  sale  for  valuable  consideration, 
so  that,  of  necessity,  it  vests  in  the  under- 
writer a  chattel  of  more  or  less  value,  as 
the  case  may  be.  In  the  numerous  dis- 
cussions which  preceded  the  final  estab- 
lishment of  the  doctrine  of  constructive 

(56)  2  Com.  B.  Rep.  784. 


total  loss,  nothing  was  more  strenuously 
urged  in  favour  of  it  than  that  by  aban^ 
donment  the  underwriter  became  the 
absolute  owner  of  the  ship,  a  thing  of 
value,  capable  of  being  repaiitsd  and  earn* 
ing  freight,  if  the  almndonee  thought  fit. 
A  constructive  total  loss  is  grounded  upon 
a  calculation.  In  the  present  case  the 
calculation  would  be,  present  value  of  the 
ship  3,000Z.,  expense  of  repairs  7,500Z., 
total  I0,500Z.;  against  value  of  ship  when 
repaired  5,264Z.,  freight  which,  if  repaired, 
she  would  have  earned,  say  3,500i.,  total 
8,764Z.  The  valued  freight  was  4,000/. 
It  would,  therefore,  be  for  the  pecuniary 
interest  of  an  uninsured  owner  of  ship 
not  to  repair,  and  if  insured  to  abandon 
the  ship  and  claim  for  a  total  loss ;  but 
against  this  the  underwriter  would  have 
the  ship  of  the  value  of  3,0001.  The  pre- 
sent  question  is,  in  such  case  can  the 
freight  be  truly  said  to  be  lost  by  perils 
of  the  sea?  The  assured  has  made  a  cal- 
culation upon  certain  items,  one  of  which 
is  this  veiy  freight,  and  satisfied  himself 
that  it  is  tOT  his  pecuniary  interest  to  sa- 
crifice it  and*make  no  attempt  to  earn  it, 
and  has  by  his  own  voluntary  act  trans- 
ferred the  ship,  by  which  alone  it  could 
be  earned,  to  a  third  person,  and  thus  de- 
prived himself  of  the  possibility  of  earning 
it.  The  freight  is  lost,  remotely  it  may 
be,  in  consequence  of  sea  damage,  or,  in 
other  words,  the  perils  of  the  sea,  but  di- 
rectly and  proximately  by  the  voluntary 
act  of  the  assured  himself.  The  perils  of 
the  sea  may  be  "  the  dne  qua  iwn,**  bnt 
certainly  they  are  not  the  ^^  causa  causans,*^ 
Suppose  the  underwriter  thought  fit  to 
repair  the  ship  and  earn  the  freight,  as  he 
has  a  light  to  do,  the  underwriter  on 
freight  would  be  free,  the  event  would 
have  happened  the  not  happening  of 
which  by  reason  of  certain  perils  creates 
his  liability.  And  can  it  be  that  the  right 
of  the  assured  and  the  liability  of  the 
underwriter  on  freight  depend  upon  the 
conduct  of  a  third  person,  a  stranger  to 
both,  and  over  whom  neither  of  them 
have  any  control  ? 

But  the  point  seems  to  me  decided  by 
the  cases  of  McCarthy  v.  Abel  (19)  ana 
The  Scottish  Insurance  Company  v.  Twrfier 
(10).  In  McCaHhy  v.  Ahd  (19)  an  in- 
suranoe  had  been  effected  on  homeward 
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freight  tram  Riga.    The  ffreater  part  of 
the  cargo  had  been  loaded,  out  on  tne  7th 
of  November,  1800,  the  ship  was  seized 
under  a  Rosman  embargo.    On  receipt  of 
the  intelligenoe  the  assured  gave  notice 
of  abandonment  to  the  underwriters  on 
ship  and  on  freight,  he  haying  effected 
separate  insurances  with  different  sets  of 
underwriters.     The  embargo  was  taken 
off  in  May,  1801,  and  the  ship  arrived 
safety  and  earned  her  fr^ht.  This  freight 
belonged  to  the  underwriter  on  ship  by 
reason  of  the  abandonment,  and  the  as« 
sured  brought  an  action  against  tbe  under* 
writer  on  freight,  as  for  a  total  loss.    The 
Court  held  it  could  not  be  recovered. 
Lord  EUenborough  said  it  could  not,  for 
two  reasons ;  first,  that  there  had  beon*no 
loss  of  frreight  at  all,  as  in  the  event  the 
freight  had  been  earned ;  second,  that  if 
it  cc^d  be  considered  in  anj  other  sense 
lost  to  the  assured,  it  had  become  so  by 
his  own  act  in  abandoning  the  ship  to 
the  underwriter  thereon,  with  which,  and 
its    consequences,    the    uiiderwriter    on 
freight  had  nothing  to  do.     The  principle 
of  we  second  reason  of  this  judgment 
seems  to  me  directly  against  the  plain- 
tiffs' contention  in  the  present  case.    I 
will  hereafter  refer  ta  The  ScoUish  In^ 
mrcmee  Oovwpamy  v.  Turner  (10).  For  my 
own  part  I  am  at  a  loss  to  see  wby,  if  the 
oontEtKst  of  insurance  of  fireight  in  the 
present  case  was  of  any  value,  it  did  not 
pass  to  the  underwriter  on'  E^iip  by  the 
abandonment,  so  that  the  plaintiffs'  inte- 
rest in  it  was  at  an  end  before  action 
brought ;  and  it  is  not  alleged  that  the 
action  was  brought  or  is  now  maintained 
for  the  benefit  of   the  underwriter  on 
ship.     But  suppose  the  ship    was  not 
insured,  upon    the  above  calculation  it 
would  have  been  for  the  pecuniary  inte- 
rest of  the  plaintiffs  not  to  repair  and  to 
abandon  the  charter-party  and  the  voyage 
to   Sngland.     They  would  then  have  the 
ship  of  the  value  of  3,000^.    Can  it  be 
that  they  can  reaUse  this  and  at  the  same 
time   compel  the  defendant  to  pay  him 
the  freight  as  if  the  ship  had  become  an 
actual  wreck  at  New  Zealand?     There 
would  be  no  obHgation  upon  the  plaintiffs 
to  sell  the  ship  or  break  her  up,  and  if 
after  they  had  received  the  sum  claimed 
(4,0002.)  they  thought  fit  to  repair  her, 
jTbw  Sibdw,  42.-C.P. 


there  would  then  be  a  ship  sailing  the 
sea,  and  earning  freight,  which  had  by 
construction  of  law  ^  been  totally  lost. 
Nor  is  there  any  reason  why,  by  applica- 
tion of  the  same  principle,  she  might  not 
be  totaUy  lost  half  a  dozen  times  over 
with  the  same  result. 

But  it  is  said  the  plaintiffs  have  aban- 
doned the  freight.  It  is  true  that  in  one 
sense  they  have  abandoned  it,  they  have 
thrown  up  the  adventure,  and  if  there  was 
anything  to  earn  have,  so  far  as  in  them 
lay,  deprived  the  defendant  of  the  possi- 
bility of  its  being  earned.  But  they  have 
made  no  abandonment  in  the  sense  of 
transferring  to  the  defendant  a  thing  of 
value,  anything  which  might  go  in  part 
to  indemnify  him  against  the  payment 
of  the  loss.  The  abandonment  was  a 
mockery,  there  was  nothing  to  abandon, 
not  even  a  right  of  action  against  De 
Mattos  for  not  loading  the  ship.  It  is  an 
abuse  of  language  to  odl  this  an  abandon- 
ment of  freight  in  the  sense  and  meaning 
of  the  word  in  reference  to  a  constructive 
total  loss. 

In  the  case,  The  ScotHah  Ineurcmee  Oom- 
fdwy  V.  Turner  (10),  there  were  separate 
msurances  on  ship  and  fright.  The  ship 
sustained  such  damage  as  to  justify  an 
abandonment,  but  it  was  not  known  until 
the  arrival  of  the  ship  with  her  cargo  at 
the  port  of  discharge.  The  plaintiff 
then  abandoned  to  boUi  sets  of  under- 
writers. The  underwriters  on  obip  seem 
to  have  accepted  the  abandonment  and 
became  entitied  to  the  freight.  The 
plaintiff  then  brought  an  action  against 
the  underwriters  on  freight  and  claimed 
a  total  loss.  He  contended  (the  precise 
contention  of  the  plaintifb  here)  that  the 
real  cause  of  the  loss  to  him  was  the 
perils  insured  against,  that  the  abandon- 
ment of  the  ship  was  a  legal  and  proper 
act  BDperinduced  by  these  perils ;  that  it 
made  no  difference  to  him  ihat  the  freight 
was  earned  by  the  master  of  the  ship, 
who  became  agent  to  the  underwriters  on 
ship  by  the  abandonment,  as  U  was  lost  to 
him.  The  Court  of  Session  in  Scotland 
held  him  entitled  to  recover,  but  your 
Lordships  reversed  the  judgment,  and 
held  that  the  freight  ^^as  lost  to  the 
plaintiffs  by  his  own  election  in  abandon- 
ing to  the  underwriters  on  the  ship,  and 
2D 
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not  by  tHe  perils  wkioh  cansed  or  led  to 
that  election.  This  appears  to  strike  at 
the  root  of  the  argument  on  behalf  of  the 
plaintiffs,  that  the  freight  was  lost  by  the 
damage  sustained  at  New  Zealand.  It 
was  said  this  ease  did  not  govern  the  pre- 
sent,  because  the  abandonment  was  i^r 
the  freight  was  earned.  I  do  not  see 
how  this  affects  the  principle  of  the  judg- 
ment. But  in  the  case  of  McCarthy  v. 
Abel  (19)  the  abandonment  was  before 
the  freight  was  earned. 

I  think  these  cases  have  a  distinct 
bearing  upon  the  present  question.  The 
plaintilfe  could  have  repaired  the  ship, 
but  for  their  own  pecuniary  interest 
elected  not  to  do  so,  and  abandoned  her. 
The  present  question  is,  did  they  thereby 
secure  to  themselves  the  sum  insured 
on  freight  as  if  the  ship  had  gone 
to  the  bottom  at  New  Zealand,  or  did 
they  discharge  the  underwriters  on 
freight? 

There  is  a  ftirther  subordinate  point, 
viz.,  that  the  defendants  were  discharged 
by  the  delay  at  Ota^.  I  have  already 
said  that  in  my  opinion  De  Mattos  was 
thereby  dischfurged  from  the  obligation 
to  load  the  ship.  He  was  entitled  to 
have  the  ship  dispatched  from  New  Zea- 
land in  a  reasonable  time,  and  he  was 
neither  directly  nor  indirectly  oonoemed 
witii  the  want  of  funds  wherewith  to  re- 
pair her  between  July,  1863,  and  Febru- 
ary,  1864.  She  was  used  for  a  very 
oonsiderable  time  as  a  store  ship,  a  pur- 
pose quite  beside  and  foreign  to,  inaeed 
inconsistent  with,  the  due  prosecution  of 
the  voyage  contemplated  by  the  charter 
and  the  policy  of  insurance.  The  time 
is  not  stated,  but  it  must  have  been  con- 
siderable, as  the  storaffe  rent  amounted 
to  between  seven  and  eight  hundred 
pounds.  Looking  at  the  time  actually 
occupied  by  the  repairs  and  by  the  voyage 
to  Calcutta,  the  ship  ought  to  have  been 
there  in  October  or  November,  1863,  and 
no  one  can  tell  what  would  have  been  the 
consequence  if  she  had  arrived  before  Do 
Mattos's  failure,  and  had  found  a  cargo 
awaiting  her  by  the  carriage  of  which  she 
would  have  earned  a  good  freight.  It 
might  have  materially  affected  the  judg- 
ment of  the  plaintiffs  as  to  repairing.  It 
xna^  be  said  that  the  oocasion  of  the  delay 


was  the  perils  insured  against,  and  had 
there  been  no  damage  there  would  have 
been  no  delay.  But  the  underwriters  on 
freight  were  under  no  obligation  to  make 
these  repairs,  or  provide  frnds  for  the 
purpose.  The  delay  for  the  time  neces- 
sary to  make  them  was  excusable ;  but 
the  delay  from  July  to  February  conse- 
quent upon  the  misunderstanding  between 
the  plaintiffs  and  their  agent  at  Otago  as 
to  advances  seems  to  me  to  be  themwfor. 
tune  of  the  plaintiffs,  and  one  with  which 
the  defendant  is  in  no  way  connected. 
I  agree  with  the  judgment  of  the  Court 
of  Common  Pleas,  that  great  and  sub- 
stantial delay  is  attributable  to  the  plain- 
tiffs in  keeping  the  ship  at  Otago,  and  is 
traceable  to  causes  for  which  they  and 
the  master  were  alone  answerable,  and 
not  to  sea  perils.  The  question  is,  does 
this  delay  discharge  the  defendant? 
The  case  o{ Mount  v.  Larktn  (56)  and  the 
judgment  of  Chief  Justice  Tindal  were 
much  relied  on.  He  says,  "  The  voyage 
in  the  commencement  or  prosecution  of 
which  any  unreasonable  delay  takes 
place  becomes  a  voyage  at  a  different 
period  of  the  year,  at  a  more  advanced 
age  of  the  ship,  and  in  short  a  different 
voyage  from  that  prosecuted  with  rea- 
sonable and  ordinary  diligence ;  the  risk 
is  altered  from  that  which  was  intended 
when  the  policy  was  effected."  Besides 
this,  it  seems  to  me  that  persons  who 
carry  on  the  business  of  underwriting 
have  a  right  to  have  the  voyage  insni^ 
prosecuted  with  due  and  reasonable  dis- 
patoh,  in  order  that  their  risk  may  be  de- 
termined within  a  reasonable  time.  There 
can  be  no  doubt  as  to  the  delay.  The 
question  is,  do  i^e  facte  stated  in  the  14th 
paragraph  of  the  Special  Case  excuse  it 
as  between  the  plaintiffs  and  the  under- 
writers on  freight  ?  I.think  they  do  not. 
The  law  and  idl  the  cases  on  the  subject 
will  be  found  in  Mr.  Amould's  book, 
page  383. 

The  result  is  that  in  my  opinion  there 
are  only  two  ways  by  which  the  plaintiffs 
below  can  esteblish  a  case  against  the  de- 
fendant. One  is,  that  the  sea  damage  at 
New  Zealand  being  such  as  would  nave 
justified  an  abandonment  and  a  claim  for 

(5«)  8  Bin^.  822. 
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a  oonsimctiye  total  loss  of  ship,  was  a 
loss  of  the  freight  by  perils  of  the  sea  at 
New  Zealand,  and  entitled  the  plaintiffs 
to  Tnaintain  an  action  upon  a  writ  sned 
ont  immediately  after  this  damage  oc- 
corred.  This  I  think  not  sustainable,  and 
that  nntil  the  plaintiff  elected  not  to  re- 
pair and  not  prosecute  the  voyage  from 
Calcutta,  there  was  not  a  loss  of  the 
freight  by  perils  of  the  sea  in  any  sense. 
The  other  is,  that  all  the  circumstances 
of  the  case,  including  the  election  not  to 
repair  and  the  abandonment  of  the  ship 
and  freight  in  August,  1864,  constituted 
a  loss  of  the  freight  by  perils  of  the  sea. 
I  have  already  stated  at  length  why  I 
think  they  do  not.  It  may  suffi(^  to  state 
here  that  one  of  these  circumstances,  viz., 
that  no  cargo  ever  existed  whereby  freight 
could  be  earned,  created  the  real  and 
actual*  loss  of  freight  before  the  election 
not  to  repair  and  the  abandonment  were 
made,  and  that  this,  and  not  a  peril  of 
the  sea^  was  the  direct  and  proximate 
caofio  of  the  loss  of  freight  to  the  plain- 
tiffs. 

The  liability  of  the  underwriters  is  upon 
a  written  contract,  if  the  contract  be  that 
they  shall  pay  4,0002.  if  the  ship  should 
sustain  damage  from  the  perils  insured 
against  on  the  voyage  from  the  Clyde  to 
iSew  Zealand  and  the  thirty  days  there,  to 
such  an  extent  that  a  prudent  uninsured 
owner  would  not  have  repaired  her,  or  in 
other  words  be  a  wager  policy  that  such 
damage  should  not  occur,  the  under- 
writers are  liable.  On  the  other  hand,  if 
the  contract  be  one  of  indemnity,  and 
that  it  is  essential  for  the  plaintiffs  to 
shew  that  the  freight  insured  was  lost  to 
them  by  reason  of  such  damage,  the 
underwriters  are  not  liable,  for  as  a 
matter  of  fact  it  is  established  beyond 
doubt  or  controversy  that  the  freight,  and 
all  remedy  in  respect  to  it,  was  lost  to  the 
plaintiffs  oy  the  insolvency  of  De  Mattos 
and  its  consequences,  and  the  unjustifiable 
detention  and  delay  of  the  ship  at  New 
ZiaeJand. 

The  fSEicts  stand  in  the  following  order : 
— Firsts  policy  on  freight;  secondly, 
damage  to  ship  capable  of  being  repaired, 
but  to  such  an  extent  as  to  make  re^Miir  not 
prudent  for  shipowner ;  thirdly,  &ilure  of 
diarterer  to  provide  cargo  wherewith  to 


earn  the  freight;  fourthly,  election  not  to 
repair. 

The  question  is,  are  the  underwriters 
on  the  freight  liable  under  these  circum- 
stances ?     I  think  they  are  not. 

I  answer  your  Lordsnips'  first  question, 
that  there  was  not  a  loss  by  the  perils  in- 
sured against  during  the  term  of  the 
policy. 

I  answer  the  second,  that  notice  of 
abandonment  either  of  ship  or  freight 
was  not  necessary  in  one  sense  of  the 
word  *'  abandonment ;  "  but  notice  of  the 
election  of  the  assured  not  to  repair,  and 
to  give  up  and  abandon  the  voyage,  was, 
under  the  circumstances,  necessary,  to 
enable  the  assured  to  maintain  an  action 
against  the  underwriters. 

I  answer  the  third  question,  that  if 
notice  of  abandonment  was  necessary  it 
was  not  given  in  time. 

I  answer  the  fourth  question,  that  the 
notice  of  abandonment  of  ship  does  not, 
as  such,  affect  the  right  of  the  plaintiffs 
upon  the  policy  on  freight. 

I  answer  the  fifth  question,  that  there 
was  such  conduct  on  the  part  of  the  as- 
sured as  discharged  the  underwriters  from 
their  liability  upon  the  policy  on  freight. 

I  answer  the  sixth  question,  that  judg- 
ment ought  to  be  given  for  the  appellants. 

LoBD  Chelmsford. — ^My  Lords,  this  is 
a  case  of  some  novelty,  and  from  the 
difference  of  opinion  which  has  existed 
upon  it  amongst  the  Judges  must  be  re- 
^rded  as  not  entirely  free  from  dif&cnliy. 
[His  Lordship  here  stated  the  facta  above 
set  forth  and  continued.]  The  questions 
raised  by  the  appeal  are — 

Firstly.  Whether  there  was  an  actual 
total  loss  of  the  chartered  freight  by  perils 
insured  against  during  the  term  of  the 
policy? 

Secondly.  Whether  notice  of  abandon- 
ment, either  of  ship  or  freight,  or  both, 
was  necessary  to  enable  the  plaintiffs  to 
recover  for  a  total  loss  on  the  policy  on 
freight  ? 

Thirdly.  If  notice  of  abandonment  was 
necessarv,  whether  the  notice  was  given 
in  timer 

Fourthly.  Whether  the  conduct  of  the 
plaintiffs,  the  owners  of  the  ship  after  the 
time  of  the  injury  sustained  by  her  at 
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New  Zealand,  was  such  as  to  discharge 
the  underwriters  from  their  liability  npon 
the  policy  on  freight  ? 

Fu*8tly.  Upon  the  question  as  to  the 
loss  of  the  freight  it  is  necessary  to  bear 
in  mind  the  exact  nature  of  the  insurance. 
The  freight  insured  is  chartered  freight 
upon  a  cargo  to  be  loaded  on  board  the 
Sir  William  Eyre  at  Calcutta,  and  to  be 
conveyed  to  Liverpool  or  London.  The 
voyage  insured  is  a  voyage  "  at  and  from 
Clyde  to  Southland,  while  there  and  thence 
to  Otago  (New  Zealand),  and  for  thirty 
days  in  port  there,  after  arrival."  In 
other  words,  it  is  an  insurance  that  the 
assured  shall  not  be  prevented  earning 
the  freight  under  the  charter-party  by 
any  penis  of  the  seas  which  m^ht  happen 
on  the  voyage  from  Clyde  to  Otago,  and 
for  thirty  days  afterwards.  As  this  out- 
ward voyage  is  entirely  distinct  from  that 
on  whicn  the  freight  was  to  be  earned, 
and  as  no  right  to  such  freight  could  pos- 
sibly accrue  until  the  arrival  of  the  Sir 
William  Eyre  at  Calcutta,  the  loss  of 
freight  could  only  happen  by  such  damage 
to  the  ship  by  the  penis  of  the  sea  during 
the  time  covered  by  the  poHcy,  as  would 
prevent  the  assured  from  earning  the  char- 
tered freight  on  the  voyage  from  Calcutta 
to  England. 

It  is  admitted  that  the  sea  damages 
which  the  ship  sustained  at  New  Zealand 
during  the  time  covered  by  the  policy 
were  such  as  would  have  justified  an 
abandonment,  and  a  claim  for  a  construc- 
tive loss.  The  owners  might,  if  they 
pleased,  have  repaired  the  ship  and  she 
might  have  been  sent  to  Calcutta  in  a  fit 
state  for  a  voyage  from  thence  to  England. 
But  they  merely  effected  temporary  re- 
pairs sufficient  to  enable  the  ship  to  reach 
Calcutta ;  and  on  her  arrival  there  a  sur- 
vey disclbsed  the  extensive  nature  of  the 
injuries  which  she  had  sustained  in  New 
Zealand,  and  the  consequent  impossibility 
of  her  performing  the  homewaj*d  voyage 
without  such  an  amount  of  repairs  as 
would  have  cost  more  than  her  value 
would  have  been  when  repaired.  Upon 
this  fact  being  ascertained  notice  of 
abandonment  was  given  to  the  under- 
writers, which  if  sufficient  would  have  en- 
titled the  shipowners  to  recover  for  a 
total  loss. 


Upon  these  fisbots  and  circnmstanoes  the 
first  question  arises,  was  there  a  total  loss 
of  the  freight  during  the  period  covered 
by  the  policy  P  In  determming  this  ques- 
tion I  think  it  right  to  leave  out  of  con- 
sideration the  &ct  of  the  insolvency  of 
De  Mattos  before  the  arrival  of  the  ship 
at  Calcutta,  because  although  one  of  the 
learned  Judges,  who  assisted  us  upon 
the  hearing  of  the  appeal,  delivered  an 
opinion  that  '*  the  freight  was  not  loot  l^ 
the  perils  of  the  sea,  but  t^iat  the  proxi- 
mate and  direct  cause  of  its  loss  was  the 
non-existence  of  cargo,"  it  appears  to  me 
that  this  is  not  a  con^  view  of  the  case. 
Between  the  underwriters  and  the  assured 
on  freight  the  question  is,  whether  the 
ship  hi^  sustained  such  daonage  in  New 
Zealand  as  to  prevent  her  arriving  at 
Calcutta  in  such  a  state  of  seaworthiness 
as  would  enable  her  to  be  tendered  to  the 
charterer  in  the  terms  of  the  charter 
party  as  being  '*  tight,  staonob  and 
strong,  and  eveiy  way  fitted  for  the 
voyage"  to  England.  %  Upon  tibis  ques- 
tion it  is  obviously  immaterial  whether  a 
cargo  would  have  been  provided  at  Cal- 
culi or  not.  The  loss  for  which  the 
underwriters  are  liable  (if  at  all)  cannot 
depend  upon  such  a  contingency,  and 
if  it  could  it  must  be  observed  that 
their  liability  attached  long  before  the 
insolvency  of  De  Mattos,  which  happened 
in  December,  1863,  months  after  the 
ship  had  sustained  the  sea  damage  for 
which  the  claim  upon  the  underwriters  is 
made. 

In  the  argument  the  counsel  for  the 
appellant  complicated  the  question  by  in- 
troducing the  consideration  of  the  con- 
duct of  the  plaintiffs,  with  reference  to  the 
poHcy  on  the  ship,  as  bearing  npon  their 
rights  under  the  policy  on  freight.  It 
appears  to  me  that  this  cannot  properly 
be  done  in  this  case,  where  the  injury  to 
the  ship  was  practically  not  repairable. 
The  contracts  are  entirely  independent  of 
each  other,  and  between  different  parties. 
The  rights  and  liabilities  under  the  policy 
on  freight  ought  to  be  determined  witii- 
out  reference  to  what  may  have  been  done 
or  omitted  to  be  done  by  the  assured  on 
a  policy  on  the  ship. 

A  j^lain  and  clear  view  upon  the  facts 
and  circumstances  of  the  case  can  only  be 
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obtained  by  removing  the  policy  on  the 
ship  ont  of  the  way,  and  lookiiig  at  the 
case  as  if  there  were  no  other  policy  in 
existence  bnt  that  on  freight.  Under 
this  policy  it  seems  to  me  ^lat  the  only 
question  is,  whether  by  the  perils  of  the 
sea  the  ship  was  so  damaged  at  New  Zea- 
land daring  the  term  of  the  policy  as  to 
be  rendered  incapable,  unless  sufficiently 
repaired,  of  performing  the  voyage  from 
Calcntta  to  England  for  which  she  was 
chartered.  Upon  that  subject  it  appears, 
from  the  admission  to  which  I  have  al- 
ready adverted,  that  the  sea  damage  was 
such  as  would  have  justified  an  abandon- 
ment and  claim  for  a  constructive  total 
loss.  By  this  I  understand  that  the 
amount  df  damage  was  such  that  a  pru- 
dent um'nsured  owner  would  not  have  in- 
curred the  expense  of  repairing  the  ship. 
And  this  appears  clearly  from  a  ftirther 
admission  stated  in  the  report  of  this  case 
in  the  Court  of  Common  Pleas  (57),  viz. — 
that  the  cost  of  repairing  the  vessel  at 
Calcutta,  so  as  to  make  her  seaworthy  for 
carrying  a  cargo  to  England,  would  have 
exceeded  the  value  of  the  ship  when  re- 
paired, pltts  the  diflference  between  the 
chartered  freight  and  the  current  freight, 
which  would  amount  to  about  4501.  No 
prudent  man  would  in  such  a  state  of 
things  incui'  the  expense  of  repairing  the 
ship,  and  the  shipowners  electing  not  to 
repair  were  entitled  to  consider  the  char- 
ter at  an  end,  and  the  chartered  freight  is 
totally  lost  by  a  peril  of  the  sea. 

Secondly.  The  next  question  to  be  con- 
sidered is,  whether  the  assured  can  re- 
cover against  the  underwriters  without  a 
notice  of  abandonment.  The  counsel  for 
the  appellant  argued  that  by  the  law  of 
marine  insurance  a  notice  of  abandonment 
is  in  every  case  required  just  as  by  the 
law  merchant  notice  of  dishonour  is  upon 
bills  of  exchange.  The  rule  as  to  abandon- 
ment seems  to  be  that  which  was  referred 
to  by  Mr.  Justice  Blackburn,  as  contained 
in  Mr.  Phillips's  book  on  Insurance,  Sec. 
1491,  where  he  says,  "An  abandonment 
being  a  transfer,  it  can  be  requisite  only 
where  there  is  some  assignable  transfer- 
able subject  on  which  it  can  operate. 

(67)  39  Law  J.  Rep.  (n.s.)  C.P.  150 ;  8.  c.  Law 
K«p.  6  C.P.  861. 


When  nothing  remains  to  be  ftssigned  or 
transferred  an  abandonment  is  useless  and 
unnecessary."  It  must  be  observed  that 
"  abandonment "  and  "  notice  of  abandon- 
ment "  are  two  distinct  and  separate 
things,-  though  they  are  fi^nently  con- 
founded together  in  expression. 

Where  a  notice  of  abimdonment  is  given 
it  is  conclusive  proof  that  the  assured  in- 
tends to  claim  from  the  underwriters  for 
a  total  loss,  and  then  the  assured  must,  as 
Lord  Cottenham  said  in  Stewart  v.  The 
Qreenock  Marine  Inswrance  Oompany  (2), 
"give  up  to  the  underwriters  all  the 
remains  of  the  property  recovered,  to- 
gether with  all  the  benefit  and  advantage 
belonging  or  incident  to  it,  or  rather 
(he  adds)  such  property  vests  in  the 
underwriters." 

But  although  an  abandonment  or  ces- 
sion must  be  the  necessary  result  of  every 
claim  for  a  total  loss,  it  does  not  follow 
that  notice  of  this  abandonment  must  al- 
ways be  given  to  the  underwriters  before 
a  total  loss  can  be  claimed. 

It  was  argued  at  the  Bar,  on  the  au- 
thority of  the  case  of  Kmght  v.  Faith  (8), 
that  in  every  case  where  the  subject 
matter  insured  exists  in  specie,  though  in 
a  damaged  state,  a  notice  of  abandonment 
is  necessary  to  entitle  the  assured  to  make 
a  claim  as  if  it  had  been  actually  de- 
stroyed. This  was  the  opinion  expressed 
by  Lord  Campbell  in  delivering  the  judg- 
ment of  the  Court  in  that  case.  The 
necessity  for  a  notice  of  abandonment  was 
not  considered  upon  the  first  argument, 
but  the  Court  desired  to  hear  the  case 
further  argued  on  the  question,  whether, 
under  the  circumstances  of  the  case,  the 
plaintifis  could  claim  for  a  total  loss  with- 
out giving  notice  of  abandonment.  It 
seems  to  have  been  quite  unnecessary  for ' 
the  determination  of  the  case  to  introduce 
this  question,  because  the  circumstances 
were  such  that  the  assured  could  not  have 
been  entitled  to  recover  for  a  total  loss  if 
he  had  given  the  most  timely  and  suffi- 
cient notice  of  abandonment.  Lord  Camp- 
bell had  before,  in  Fleming  v.  Smith  (3), 
stated  the  rule  as  to  notice  of  abandon- 
ment in  the  same  unqualified  terms, 
saying,  '*  According  to  all  the  old  authori- 
ties a  constructive  total  loss  can  only  en- 
title the  owners  to  recover  as  for  an  actual 
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total  loss  by  a  notice  of  abandonment." 
It  had  been  previously  decided  by  the 
Exchequer  Chamber,  in  the  case  of  Boux 
V.  Salvador  (6),  that  notice  of  abandon- 
ment was  unnecessary  where  it  could  bo 
of  no  use  to  the  underwriters,  who  in  that 
case,  if  they  had  received  notice  of  the 
loss  could  have  exercised  no  control  over 
the  goods  insured,  nor  by  any  interference 
have  altered  the  consequences.  The  case 
was  an  action  upon  a  policy  of  insurance 
upon  hides  from  Valparaiso  to  Bordeaux ; 
on  the  voyage  the  hides  were  found  to  bo 
in  a  state  of  putridity,  occaaioned  by  a 
leak  in  the  ship,  and  th^  were  sold  for  a 
fourth  of  their  value  at  ftio  Janeiro.  The 
assured  received  the  news  of  the  damage 
to  the  hides  and  of  their  sale  at  the 
same  time.  The  Court  of  Common  Pleas 
gave  judgment  for  the  defendants,  the 
underwriters,-on  the  ground  that  the  as- 
sured could  not  recover  as  for  a  total  loss 
without  a  notice  of  abandonment.  But 
this  judgment  was  reversed  in  the  Court 
of  Exchequer  Chamber,  and  Lord  Abinger, 
in  a  very  elaborate  and  carefully  con- 
sidered judgment,  laid  down  the  principle 
as  to  notice  of  abandonment^  that  when 
an  assured  claims  for  a  total  loss,  and  part 
of  the  subject  insured  remains  in  specie, 
notice  is  only  necessary  to  be  given  where 
upon  receiving  it  the  underwriters  could 
do  something  in  the  exercise  of  their  rights 
over  the  salvage.  In  that  case  the  assured 
receiving  the  news  of  the  damage  to  the 
hides  and  of  the  sale  of  them  at  the  same 
time,  a  notice  of  abandonment  to  the 
underwriters  would  have  been  idle  and 
useless. 

In  Famworth  v.  Hyde  (ll),  under 
similar  circumstances,  that  is  where  notice 
of  the  loss  of  the  ship  insured,  and  of  her 
sale,  reached  the  assured  at  the  same  time, 
it  was  held  that  the  underwriters  were 
liable  for  a  total  loss  without  notice  of 
abandonment.  This  seems  to  place  the 
rule  as  to  notice  of  abandonment  on  a 
reasonable  foundation.  No  prejudice  can 
possibly  arise  to  the  underwriters  from 
withholding  a  notice  where  it  is  wholly 
out  of  their  power  to  take  any  steps  to 
improve  or  alter  their  position. 

Upon  this  ground,  therefore,  I  am  of 
opimon  that  there  was  no  necessity  for 
the  assured  in  this  case  to  give  notice  of 


abandonment  of  the  chartered  freight  to 
the  underwriters.  Mr.  Justice  WiUes,  in 
delivering  judgment  in  the  Court  of  Com- 
men  Pleas,  apparently  adopting  the  rule 
as  laid  down  in  Knight  v.  Faith  (8),  said, 
*^  The  general  rule  of  Insurance  Lbiw  ap- 
pHes,  that  where  the  thing  exists  in 
specie  (and  here  the  thing  insured,  viz.  ^ 
the  chance  of  earning  the  freight,  did 
survive  the  risk)  and  can  be  restored, 
though  at  an  improvident  expense,  in 
order  to  make  a  total  loss,  there  must  be 
an  abandonment."  But  I  am  at  a  loss  to 
understand  what  chance  of  earning  the 
freight  can  be  said  to  have  existed  after 
the  ship  Sir  William,  Eyre,  mentioned  in 
the  charter  party,  had  sustained  such 
sea  damage  as  to  render  her  incapable  of 
performing  the  voyage  by  wluch  the 
freight  was  to  be  earned,  and  had  become 
at  the  election  of  the  owners  a  total  loss. 
The  underwriters  could  not  have  substi- 
tuted any  other  ship  and  tendered  her  to 
the  charterer  in  performance  of  the 
charter  party  on  the  owner's  part. 

It  was  suggested  in  argument  that 
the  underwriters  on  freight,  if  they  had 
had  timely  notice  of  abandonment,  might 
have  arranged  with  the  underwriters 
on  ship  to  repair  the  ship  at  their 
joint  expense,  and  have  sent  her  on  to 
Calcutta,  and  tendered  her  to  De  Mattos 
in  fulfilment  of  the  owner's  contract. 
But  this  is  the  suggestion  of  a  mere  pos- 
sibility, and  contains  in  it  nothing  prac- 
tical, nor  can  it  reasonably  be  taken  into 
account  in  judging  of  the  rights  and  lia- 
bihties  of  the  parties.  I  have  no  difficulty 
in  coming  to  the  conclusion  that  there 
was  no  necessity  for  any  notice  of  abandon- 
ment of  the  chartered  freight  to  the 
underwriters  on  freight. 

Thirdly.  This  being  my  opinion,  it  seems 
to  me  wholly  unnecessary  to  consider 
whether  the  notice  of  abandonment  which 
was  given  was  given  in  time.  The  rule 
is,  where  notice  of  abandonment  is  neces- 
sary, it  must  be  given  in  a  reasonable 
time  after  information  of  the  damage 
which  has  occurred  to  the  subject  of  in- 
surance. Whether  sufficient  notice  was 
given  depends  upon  the  facts  of  each 
particular  case,  and  the  decision  upon 
one  case  can  be  no  authority  or  guide 
upon  any  other.    I  therefore  deem  it  on* 
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necessary  to  express  my  opinion  as 
to  wbich  of  the  learned  Judges  I  should 
be  disposed  to  agree  Yrith  upon  this 
question. 

Fourthly.  There  only  remains  to  con- 
sider the  question  whether  the  conduct  of 
the  owners  of  the  ship,  after  the  damage 
she  sustained,  was  such  as  to  discharge 
the  underwriters  on  fi^ight.     Upon  this 
I  hare  abeady  incidentally  made  some 
observations.  It  is  unnecessary  to  examine 
in  detail  the  various  acts  by  which  it 
was  contended  that  the  owners  had  elected 
to  retain  the  ship,  and  to  come  upon  the 
underwriters   on  the  ship  merely  for  a 
partial  loss.     I  think  with  regard  to  that 
policy  that  the  owners,  by  their  course  of 
dealing  with  the  ship,  and  by  their  long 
delay  in  making  their  claim,  had  pre- 
cluded themselves  from  a  right  to  claim 
for  a  total  loss.     But  I  do  not  see  how 
the  conduct  of  the  ship-owners,  however 
it  may  affect  their  rights  under  one  con- 
tract, can  have  any  influence  on  their 
rights  and  the  liabilities  of  another  party 
under  a  separate  and  independent  con- 
tract.    If  the  sea  damage  which  the  ship 
sustained  in  New  Zealand  was  such  as  to 
reduce  her  to  a  state  which  rendered  her 
utterly  incapable  of  performing  the  voy- 
age to  England  without  an  expense  which 
no  prudent  uninsured  owner  would  incur, 
then  the  freight  was  totally  lost  from  that 
moment,  and  how  the  owners  chose  to 
deal  with  the  disabled  ship  afterwards 
was  wholly  immaterial.    If  the  damage 
to  the  ship  had  been  such  that  it  might 
have  been  repaired  at  a  reasonable  ex- 
pense and  put  into  a  condition  to  earn 
the  freight,  and  the  ship-owners  had  de- 
clined to  take  this   course,  they  would 
have  lost  the  freight,  not  by  perils  of  the 
sea,  but  by  their  own  election.     But  the 
damage  being  such  as  to  render  the  re- 
pair of  the  ship  practically  impossible, 
the  question  between  the  assured  and  the 
underwriters  on  freight  must  be  regarded 
as  if  there  were  no  policy  on  the  ship, 
and   then  it    becomes    the  simple  con- 
sideration whether  the  freight  was  not 
totally  lost  by  the  perils  of  the  sea,  by 
what  must  be  regarded  in  relation  to  it 
as  tbe  total  destruction  -  of  the  ship  by 
which  it  was  to  be  earned. 

I  think  that  the  jud^ent  of  the  Court 


of   Exchequer    Chamber   ought   to   be 
affirmed. 

Lord  Colonsat. — ^My  Lords,  this  case 
appears  to  be  attended  with  a  great  deal 
of  nicety,  it  is  novel,  too,  in  its  circum- 
stances; indeed,  the  policy  here  is  pe- 
culiar, and  the  consequence  has  been, 
that  there  has  been  a  great  deal  of 
difference  of  opinion  among  the  Judges, 
and  a  great  expenditure  of  ability  and  of 
ingenuity  in  discussing  the  question.  It 
appears  to  me  that  a  good  deal  of  that  has 
been  expended  in  consequence  of  mixing 
up  together  things  which  are  substantially 
separate. '  I  think  there  are  two  questions, 
or  rather  perhaps  only  one,  namely, 
whether  the  freight  was  lost  by  reason 
of  the  perils  of  the  sea  insured  against, 
and  I  think  that  that  question  must  be 
considered  altogether  apart  from  tiie 
question  of  an  insurance  by  other  parties 
upon  the  ship.  Now  notwithstanding 
that  one  of  the  learned  Judges,  of  whose 
assistance  we  have  had  the  benefit,  and 
for  whose  opinion  I  entertain  the  highest 
respect,  has  expressed  the  opinion  that 
the  loss  was  not  caused  by  the  perils 
assured  against,  but  by  the  inability  of 
De  Mattes  to  f^umish  a  cargo,  I  am  oom- 
pelled  to  differ  from  him.  It  appears  to 
me  that  upon  the  admission  contained  in 
Article  24  of  the  Case  we  are  to  hold  that 
the  condition  of  things  within  the  period 
to  which  the  insurance  applied  was  such 
that  the  vessel  was  in  a  condition  in  which 
an  abandonment  might  have  been  made, 
as  for  what  is  called  a  constructive  total 
loss,  that  is  to  say,  tl^at  she  was  not  in  a 
condition  to  be  worth  repairing.  If  that 
be  so,  I  think  that  the  liability  then 
attached,  and  that  the  risk  having  been 
incurred,  and  the  peril  having  been  sus- 
tained, and  the  vessel  having  been  ren- 
dered incapable  of  earning  the  freight, 
by  reason  of  that  damage  done  at  sea 
or  in  port  within  the  period  insured 
against,  that  terminated  the  question. 
No  doubt  it  was  not  then  ascertained 
what  the  damage  was,  but  it  was  after- 
wards ascertained  that  that  damage  was 
sustained  within  that  period,  and  that 
must  be  treated  as  an  admission  in  the 
case. 

Now  J  do  not  see  how  the  matter  of 
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De  Mattos  having  &iled  in  ihe  month  of 
December,  and  having  been  nnable  to  sup- 
ply a  cargo,  or  having  declined  to  supply 
a  cargo,  is  a  matter  which  can  be  said  to 
be  the  cause  of  the  loss  of  the  freight. 
Something  is  said  about  proximate  and  re- 
mote causes,  and  these  are  matters  which 
are  very  apt  to  lead  us  into  philosophical 
mazes ;  but  I  think  that  it  is  very  clear 
that  before  De  Mattos  failed  the  ability 
to  earn  the  freight  was  gone,  by  reason  of 
the  perils  insured  against  having  hap- 
pened, and  that  appears  to  me  to  be 
sufficient.  De  Mattos  was  under  no  obli- 
gation, it  is  said,  to  furnish  a  cargo, 
because  of  the  delay  of  the  owners  of  the 
vessel  to  tender  the  vessel.  De  Mattos 
was  under  no  obligation  to  tonish  a 
cargo,  unless  there  was  presented  to  him 
a  vessel  fit  and  sufficient  to  carry  that  cargo 
to  Britain,  and  that  was  the  fedlure  that 
occurred.  There  was  no  vessel  fit  and 
sufficient  to  carry  the  cargo  to  Britain 
presented  to  De  Mattos,  and  that  was  a 
state  of  matters  that  occurred  before  the 
vessel  arrived  at  Calcutta. 

The  only  other  question  is  the  question 
as  to  the  notice  of  abandonment.  I  think 
that  throughout  this  matter  we  must  con- 
sider this  case  as  if  there  had  been  no  in- 
surance upon  the  ship.  If  there  had  been 
no  insurance  upon  the  ship,  what  would 
have  been  the  object  of  the  notice  of 
abandonment,  or  what  was  to  be  gained 
by  such  a  notice  being  given  ?  I  do  not 
see,  after  what  has  occurred,  what  the 
underwriters  on  the  freight  could  have 
done.  The  vessel  was  not  fit  to  be  re- 
paired. They  could  not  have  compelled 
the  owners  to  have  repaired  her  when  she 
was  not  worth  it.  What  was  to  be  gained 
then  by  the  notice  of  abandonment  being 
given?  It  is  true  there  was  a  puzzle 
raised  by  some  of  the  Judges  as  to  who 
would  have  been  the  party  entitled  to  the 
freight,  and  therefore  the  party  who 
would  have  been  entitled  to  the  insurance 
upon  the  freight,  if  the  vessel  had  been 
timeously  abandoned  and  had  been  re- 
paired and  freight  had  been  earned.  But, 
my  Lords,  I  do  not  think  that  there  is 
really  any  puzzle  in  the  case  at  all.  At 
all  events,  it  is  clear  that  if  the  freight 
had  been  earned  there,  would  have  been 
no  loss  of  the  freight,  and  a  different  coD  • 


dition  of  matters  would  have  arisen.  The 
question  as  to  the  right  to  demand  the 
insurance  if  the  vessel  had  been  lost  is  a 
diffisrent  question  altogether.  The  only 
party  who  had  a  right  to  demand  the  in- 
surance is  the  party  who  effected  it,  and 
if  there  had  been  no  insurance  upon  the 
vessel  that  right  would  equally  have  ex- 
isted with  regard  to  the  freight.  I  there- 
fore think  t£ere  is  really  no  substantial 
ground  for  this  question  as  to  the  notioe 
of  abandonment,  and  until  there  is  more 
decided  authority  adduced  upon  the  sub- 
ject, I  am  not  prepared  to  receive  the 
dotrine  that  notice  of  abandonment  in  a 
matter  of  this  kind  stands  upon  the  same 
mercantile  footing  as  notioe  of  dishonour 
of  bills  of  exchange.  The  reason  of  the 
thing,  in  my  apprehension,  is  against  that 
doctrine.  I  think  that  the  reason  of  the 
thing  tells  us  that  where  there  is  nothing 
substantially  to  abandon  to  the  party  to 
whom  the  notice  of  abandonment  is  given, 
and  he  could  gain  nothing  by  it,  there  it 
is  not  necessary  to  give  that  notice. 
Therefore  I  think  that  all  that  puzzle 
which  has  arisen  from  the  drcumstanoe 
of  there  being  an  insurance  upon  the  ves- 
sel is  quite  out  of  the  question,  when  yon 
come  to  consider  purely  the  liability  of 
the  underwriters  upon  the  freight.  In 
this  case  it  appears  that  there  was  no 
timeous  notice  of  abandonment,  or  no 
notice  of  abandonment  at  all,  according  to 
a  judgment  elsewhere.  And  therefore  in 
that  view  also,  the  question  would  not 
arise.  But  I  think  the  real  question  is, 
whether  this  right  to  freight  was  lost  by 
the  perils  of  the  sea  during  the  period 
embraced  in  the  policy  of  insuranoe.  I 
think  it  was,  and  I  think  the  liability 
attached,  and  I  see  nothing  afterwards  to 
relievo  the  parties  from  that  liability. 

Lord  Hatherlet. — This  is  a  case  in 
which  the  owner  of  a  ship  entering  into  a 
certain  charter-party,  agreed  that  his  vessel 
being  about  to  proceed  to  New  Zealand, 
should,  afler  her  voy^e  thither,  and  after 
a  certain  delay  there,  proceed  to  Calciitta, 
and  take  on  board  a  cargo  from  one  De 
Mattos :  also,  that  on  her  arrival  at  Cal- 
cutta she  should  be  tendered  to  De  Mattos 
for  the  purpose  of  taking  the  cargo,  and 
be  in  a  condition  tight,  atannoh  %nd  strong, 
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Buffioient  for  the  purpose  of  conveying 
the  soods  of  De  ^^tos  from  Calcutta  to 
England,  for  conveying  which  she  is  to 
earn  a  freight  that  will  then  be  dae  from 
De  Mattes.     This  being  the  entire  course 
of  the  vessel's  proceeding,  the  owner  is 
minded  to  ensure  himseLP  against  perils 
of  the  sea  in  two  respects,  and  I  mention 
this  because  I  apprehend  there  can  be  no 
doubt — ^indeed,  the  learned  Judges  said 
they  hardly  thought  it  right  to  consider 
the  question — there  can  be  no  reasonable 
doubt,  however  peculiar  the  terms  of  the 
pc^cy  may  be,  tnat  there  is  nothing  to 
prevent  a  shipowner,  during  the  whole 
conrse  of  his  ship's  voyage,  insuring  against 
the  perils  of  the  sea  during  any  part  of 
the  voyage,  and  this  too  although  the 
perils  insured  against  may  not  be  such  as 
shall  prevent  me  ship  m>m  performing 
that  jMurt  of  her  voyage  during  which  she 
is  insured,  or  from  earning  fr^ht  during 
that  part,  but  may  be  such  as  shall  prevent 
her  being  able  to  frdfil  the  subsequent  part 
of  her  voyage  in  respect  of  which  she  is 
not  insured,  or  from  earning  during  such 
sabsequent  part  of  the  voyage  the  freight 
which  is  insured.     I  thmk  one  of  the 
learned  Judges,  Mr.  Baron  Martin,  who 
hBB  given  a  very  valuable  and  able  judg- 
ment   in    this  case,    though  I  do    not 
affree  with  him,  seems  to  have  thrown  out 
whether  or  not  the  mode  of  effecting  the 
polipy  was  one  that  could  be  sustamed, 
bat  he  dwelt  but  lightly  upon  it.    I  need 
say  no  more  upon  that,  because  no  autho- 
ri^  was  cited  for  saying  that  the  insurance 
was  contrary  to  the  common  law  of  insu- 
rance. It  is  simply  this,  that  the  vessel  is  to 
proceed  to  New  Zealand,  and  on  the  voyage 
thither,  and  on  her  stay  there  for  thirl^ 
days,  the  whole  of  that  period,  she  is  not, 
says  the  pohcy,  to  be  injured  or  damaged 
by  perils  of  the  sea  to  such  an  extent  as 
to  prevent  her  being  tight,  staunch  and 
strong  enough,  on  arrival  at  Calcutta,  to 
take  the  expected  cargo  to  England.   That 
is  the  ondertaking  which  is  given  by  the 
policy,  and  that  is  the  risk  that  is  insured 
against.    It  is  clear  and  plain  from  the 
admissions  in  this  case,  and  the  evidence 
that  has  been  given,  that  she  was  injured 
during  the  period  insured  against,  that  is 
to  say,  she  was  injured  on  her  arrival  at 
If  ew  Zealand  just  about  the  time  of  her 
Jf BW  Smubb,  i2.— CJP, 


arrival,  and  during  the  time  she  was  in 
the  neighbourhood  of  Bluff  Harbour,  she 
was  injured  to  such  an  extent  that,  al- 
though at  Bluff  Harbour  it  could  not  be 
ascertained  what  the  extent  of  the  injury 
was,  and  although  at  Dunedin  a  certain 
amount  of  repair  was  effected,  so  as  to 
enable  the  vessel  to  proceed  to  Calcutta, 
she  was  not  tight,  and  staunch,  and  strong 
enough  for  a  voyage  to  England  when  she 
arrived  at  Oalcutta,  and  her  being  in  that 
condition  was  wholly  due  to  the  injuries 
she  had  sustained  during  the  insured 
period.  It  is  further  admitted  on  the  case 
that  the  injuries  were  of  such  a  character 
that  no  prudent  owner  would  have  re- 
paired her  for  the  benefit  of  the  contract 
which  had  been  entered  into  as  to  freight, 
because,  in  order  to  make  those  repairs,  it 
would  have  been  necessary  to  expend  more 
than  the  whole  of  the  value  of  the  ship, 
in  other  words,  when  it  was  ascertained 
what  the  extent  of  the  injury  was,  it  was 
found  she  was  in  such  a  condition  that, 
had  the  ovmers  been  minded  to  abandon 
at  the  time  when  the  injuries  were  sus- 
tained to  those  who  had  effected  the  policy 
on  the  ship,  as  distinguished  from  the  par- 
ticular policy  on  the  freight  in  question 
which  is  now  before  us,  iSiey  would  have 
been  justified  in  doing  so.  As  between 
the  owners  and  those  who  insured  the  ship 
itself  there  might  arise  a  question,  and 
indeed  there  did  arise  a  question  in  the 
case  against  Campbell,  whether  or  not 
they  had  given  timely  notice  of  abandonr 
ment  of  ^  vessel  to  those  who  insured 
her,  or  whether  by  their  conduct  in  delay- 
ing their  voyage  to  Calcutta  for  a  very 
considerable  time,  by  their  employing  the 
ship  in  the  meantime  to  a  certain  extent 
as  a  storehouse  for  coals,  I  think,  and 
taking  other  steps  which  occasioned  pos- 
sibly great  and  unnecessary  delay  in  New 
Zealand,  they  had,  before  giving  notice 
of  abandonment,  put  themselves  in  such 
a  condition  as  respected  the  insurers  of 
the  vessel,  as  to  have  lost  their  right  of 
abandonment.  But  that  matter  appears 
to  me,  I  confess,  to  be  wholly  immaterial 
as  regards  the  question  of  insurance  on 
freight.  It  appears  when  the  vessel  came 
to  Calcutta,  there  was  no  actual  tender  of 
the  vessel  to  De  Mattes,  and  it  was  found 
that  Pe  Mattes  had  become  insolvent,  and 
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the  assignees  of  De  Mattes  declined  to 
fhmish  any  cargo  before  a  thorongli  ex- 
amination had  been  made  in  CfJcntta, 
However,  when  the  examination  was  made, 
it  was  found,  as  I  have  described,  that  no 
prudent  owner  would  have  put  her  in  such 
a  state  and  condition  as  to  continue  the 
voyage  to  Great  Britain.  That  being  so, 
it  appears  to  me  that  every  element  of  the 
contmct  which  the  insurers  entered  upon 
is  satisfied,  and  it  is  shewn  distinctly  that 
the  liability  of  the  insurers  as  to  freight 
had  actually  accrued,  unless,  indeed,  the 
question  that  has  been  raised  as  to  the  suffi- 
ciency of  the  notice  of  abandonment  in 
respect  of  the  insurance  on  freight  should 
prevail.  The  ship  had  been  insured  during 
this  period,  and  in  consequence  of  the 
injury  which  I  have  described,  she  un- 
doubtedly was  unable  to  perform  the  voyage 
to  England,  and  she  could  not  therefore  be 
tendered  to  De  Mattes  in  a  fit  state  and 
condition  to  continue  the  voyage.  I  will 
postpone  for  the  moment  the  question  of 
De  Mattos'  insolvency.  Then — putting 
the  question  aside  how  for  De  Mattos'  in- 
solvency may  be  regarded  as  the  proximate 
cause  of  the  abandonment,  and  not  the 
state  of  the  ship  in  the  anterior  part  of 
the  voyage— comes  the  question,  was 
it  necessary  to  give  notice  of  abandon- 
ment in  Uus  case,  and,  secondly,  was  it 
given  in  time  P 

As  regards  the  necessity  for  the  notice 
of  abandonment,  I  think  that  is  a  point 
that  was  most  pressed  upon  us  by  the 
coimsel  for  the  appellant,  and  they  relied 
upon  some  dicta  of  Lord  Campbell  upon 
the  subject,  and  they  contended  strongly 
that  it  was  necessary  in  all  cases  whateo- 
ever  of  a  claim  upon  imderwriters  as  for  a 
total  loss  for  the  msurers  to  give  notice  of 
abandonment  of  the  thing  insured,  what- 
ever may  be  the  circumstances  or  position 
of  the  insured,  and  whether,  in  truth,  any 
advantage  could  possibly  be  made  of  that 
notice  of  abandonment  or  not ;  and  they 
put  it  upon  this  ground,  that  it  was  for 
the  insurers  to  say  what  advantage  they 
could  make  if  a  notice  were  given.  But 
no  authority  has  been  cited  to  shew  that 
this  notice  of  abandonment  is  considered 
necessary  in  a  case  where  no  advantage 
oould  possibly  accrue  to  the  insurers.  If 
the  vessel  be  not  really  wholly  lost ;  if  it 


be  a  constructive  total  loss,  aa  it  is  termed, 
though  that  is  perhaps  not  a  vei^  happy 
phrase ;  but  if  it  be  a  construotive  total 
loss,  if  the  expense  of  repairing  the  ship 
would  exceed  the  whole  value  of  the  ship 
when  repaired,  so  that  she  was  not  worth 
repairing,  still  if  there  be  something  w 
esse  to  be  handed  over  to  the  insurers,  it  is 
necessary  that  they  should  be  informed  of 
this,  in  order  that  they  may  make  the  best 
use  they  can  of  what  remains  of  that  which 
they  insured ;  it  is  not  right  to  treat  that 
as  an  absolute  total  loss  which  is  not  in 
fact  a  total  loss,  there  being  something  in 
the  nature  of  salvage,  or  fragments  of 
wreck,  or  something  of  that  kmd,  which 
may  be  of  value  to  the  insured.  In  this 
case  nothing  has  been  suggested  out  of 
which  any  advantage  could  be  derived  by 
the  insurers  from  any  such  notice  being 
given  to  them  on  the  part  of  those  who 
had  insured,  except  this ;  namely,  it  is  said, 
true  it  is  we  insured  that  this  freight 
should  be  earned,  and  certainly  that  de- 
pended upon  the  arrival  of  the  ship  at  Ci^- 
cutta  in  a  condition  to  earn  it,  and  it  would 
have  been  folly  to  have  expended  money 
in  repairing  wie  ship  which  would  have 
exoeeded  the  value  of  the  ship  when  re- 
paired ;  but  if  you  had  told  us  that  yon 
were  about  to  claim  as  for  a  total  loss  in 
respect  of  this  freight,  we  should  have 
been  in  this  position :  we  should  have 
found  that  you  had  insured  the  vessel; 
the  insurers  of  the  vessel  were  in  a  similar 
disadvantageous  pb'ght  with  ourselves; 
you  having  a  demand  upon  them  in  re- 
spect of  their  insurance,  and  we  two 
might  have  been  minded  to  make  such  an 
arrangement  together  that  with  regard  to 
what  each  had  to  pay  upon  our  respective 
insurances,  it  might  have  been  worth  our 
while  to  put  the  vessel  in  a  state  to  earn 
the  freight.  It  should  be  borne  in  mind 
that  those  who  had  insured  the  fre^t 
coald  not  tender  any  other  vessel.  The 
particular  insurance  we  had  before  us  was 
on  a  freight  to  be  earned  by  the  Sir 
William  Eyre,  and  by  no  other  yessel ;  it 
could  not  be  earned  by  tendering  any 
other  vessel.  It  is  supposed  that  they 
might  have  made  such  an  arrangement 
with  the  underwriters  on  the  hull  as  would 
have  resulted  in  their  making  it  some- 
thing which  would  not  have  resulted  in  a 
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total  loss  to  the  insurers.  But  I  appre- 
hend that  is  much  too  remote  a  contin- 
gency to  render  it  necessary  for  the  in- 
sured to  give  the  insurers  notice  on  the 
principle  which  I  have  before  referred  to, 
namely,  of  their  being  able  to  save  some- 
thing out  of  the  wreck.  It  is  not  neces- 
sary to  go  into  a  variety  of  cases  to  shew 
that  the  necessity  of  abandonment  under 
such  circumstances  would  carry  the  doc- 
trine to  the  remotest  extent^  and  would 
indnde  in  the  bargain  persons  who  might 
or  might  not  be  interested  in  the  ship,  so 
that  persons  who  might  purchase  the 
vessel,  or  the  wreck,  might,  if  they  pleased, 
be  affected  by  the  law  as  to  the  question 
of  total  loss.  The  whole  principle  of  the 
notice  of  abandonment  is,  that  you  are  to 
place  the  insurers  in  such  a  position  that 
they  shall  have  all  the  advantc^es  you  now 
possess  in  respect  of  the  vessel  supposing 
they  can  make  those  advantages  available 
for  the  purpose  of  effecting  a  salvage  of 
some  portion  of  that  which  has  been  lost 
in  consequence  of  the  perils  the;^  have  in- 
sured affainst. 

Now  m  regard  to  the  observations  made 
by  Mr.  Baron  Martin,  that  the  loss  really 
was  not  a  loss  by  perils  of  the  sea,  but  was 
due  to  the  insolvency  of  De  Mattos,  I  think 
thereisafieillacyinthat.  First,  as  has  been 
said  by  Lord  Chelmsford,  the  loss  had 
accrued  before  the  insolvency  of  De  Mattos 
occurred ; — ^the  accident  happened  and  the 
damage  occurred  at  Bluff  Harbour,  some 
time  before  the  insolvency  of  De  Mattos 
took  place.  But  I  do  not  think  it  neces- 
sary to  rest  it  upon  that  as  being  anything 
which  would  absolve  the  insurers  from  the 
loss  which  undoubtedly  accrued,  on  account 
of  the  ship  being  unfit  for  the  voyage. 
There  is  nothing  to  absolve  them  from  the 
liability  to  pay  the  insurance,  because  of 
the  insolvency  of  De  Mattos,  in  point  of 
time.  He  might  become  solvent  again 
before  the  necessity  arose  for  the  vessel 
completing  the  voyage.  But  the  question 
that  has  to  be  decided  is  this,  were  the 
insured  in  a  position  to  enforce  their  rights 
against  De  Mattos  whatever  they  may  be  P 
Were  they  in  a  position,  by  tendering  the 
vessel,  to  insist  upon  his  tendering  the 
freight  then  and  there,  or  to  insist  upon 
suon  rights  as  might  accrue  from  his  non- 
performance of  the  contract,  or  were  they 


disabled  from  occupying  that  position  by 
the  perils  of  the  sea  ?  Were  they,  in  short, 
by  what  happened  at  Bluff  Harbour,  pre- 
vented from  fulfilling  the  contract  with 
De  Mattos,  and  prevented  from  tendering 
a  ship  tight,  staunch  and  strong  to  pro- 
ceed with  the  cargo  to  England  ? 

If  that  be  so,  it  is  clearly  within  the 
terms  of  the  policy,  and  that  being  so  it 
seems  to  me  clear  that  the  underwriters 
must  be  liable,  unless  this  one  point  of 
want  of  notice  of  abandonment  in  time  is 
such  a  point  as  to  disentitle  them  to  re- 
cover. I  think  it  clear  that  no  such  notice 
was  necessary,  and  therefore  it  is  unne- 
cessary to  consider  the  question  of  the 
time  at  which  such  a  notice  was  given. 
Therefore  I  think  that  the  contentions  of 
the  appellant  fidls,  and  that  the  appeal 
should  be  dismissed. 

Judgment  of  the  Court  of  Exchequer 
Ohamher  affirmed ;  and  Appeal  dia* 
missed  with  Costs. 


Attorneys — Field,  Boscoe  &  Co.,  agents  for  Bate* 
son  &  Co.,  Liverpool,  for  appellants ;  Thomai 
&  Hollams,  for  respondents. 


1873     1 
Mav  31   I         ROBINSON  v,  knights. 

Shipping  —  Freight  —  Bight  to  Lump 
Freight  where  Part  of  Cargo  Lost. 

By  a  charter-party,  the  ship  'was  to  he 
loaded  with  a  full  cargo,  and  to  have  a 
deck  cargo,  and  being  so  loaded  was  to  pro- 
ceed to  London,  and  "  deliver  the  same  mi 
being  paid  freight  as  follows :  a  lump  sum  of 

3162 the  freight  to  be  paid  in  cash, 

half  on  arrival,  and  remainder  07i  unload- 
ing amd  right  delivery  of  the  cargoP  The 
ship  arrived  in  London  with  the  whole  of 
the  cargo,  with  which  the  charterer  had 
loaded  her,  with  the  exception  of  a  deck 
load,  which  had  been  lost  during  the  voyage 
by  o/neof  the  excepted  perils  in  the  charter- 
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party,  and  wlthaiU  any  default  on  tlie  part 
of  the  master  or  crew : — Held,  th>at  the 
shipowner  was  entitled  to  the  whole  of  the 
lump  freight  without  deducting  the  propor^ 
Hon  of  freight  payable  in  respect  of  the 
deck  load  whdch  had  been  lost. 

This  was  an  action,  bronght  in  the 
Mayor's  Court  of  London,  to  recover  the 
som  of  16Z.  19«.  9(2.  as  the  balance  of 
freight  due  in  respect  of  the  plaintiff's 
ship  Nile  under  a  charter-party  made 
between  the  plaintiff  and  defendant  on 
the  3rd  of  October,  1872,  by  which  it 
was  i^reed  that  the  said  ship  should  pro- 
ceed to  Eiga,  to  load  at  Balderaa  or  Mukl- 
graben,  "  and  there  load  from  the  agents 
of  the  said  affreighter  a  full  and  complete 
cargo  of  lathwood,  the  ship  to  be  provided 
with  a  deck  cargo  "  not  exceeding  what 
she  could  reasonably  stow  and  carry  over 
and  above  hear  tackle,  &c.,  and  being  so 
loaded  should  therewith  proceed  to 
London,  "  and  deliver  the  same  on  being 
paid  freight  as  follows :  a  lump  sum  of 
815Z.,  two  guineas  gratuity  in  full  of  all 
port  charges  and  pilotages.  The  cargo 
to  be  brought  to  and  taken  &om  alongside 
the  ship  at  merchant's  risk  and  expense." 
*'  (Restraint  of  princes,  &c.,  and  all  and 
every  other  the  dangers  and  accidents  of 
the  sea,  &c.,  during  the  said  voyage  always 
excepted.)  The  freight  to  be  paid  in 
cash,  half  on  arrival  and  remainder  on 
unloading  and  right  delivery  of  the  cargo 
less  four  months'  discount  on  half  at  hi. 
per  cent,  per  annum." 

The  action  was  tried  before  the 
Common  Serjeant  without  a  jury,  on 
the  10th  of  February  last,  when  it  was 
admitted  that  the  ship  was  duly  loaded 
accoiniing  to  the  charter-paiW,  and 
proceeded  on  her  voyage  to  London, 
and  that  in  the  course  of  such  voyage 
so  much  of  the  cargo  as  formed  the 
deck  load  of  the  ship  was  lost  by  one 
of  the  excepted  perOs  in  the  charter- 
party,  namely,  by  an  accident  of  the  sea, 
and  without  any  default  on  the  part  of 
the  master  or  crew.  It  was  abo  admitted 
that  the  ship  duly  arrived  in  London^ 
and  deliverea  the  residue  of  the  cargo, 
the  defendant  paying  the  whole  of  the 
agreed  freight,  less  16L  19«.  9(2.  the 
amount  sued  for,  which  it  was  admitted 


represented  the  proportion  of  fi^e^t  pay- 
able in  respect  of  the  lost  cargo,  if  \i 
should  be  held  that  the  fr^ight^was  ap- 
portionable. 

It  was  contended  on  the  part  of  the 
defendant  that  no  freight  was  due,  as  the 
carriage  of  i^e  goods  had  not  been  per- 
formed. The  learned  Common  Serjeant 
gave  judgment  for  the  plaintiff^  but  he 
reserved  the  point  as  to  the  plaintiff's 
right  to  recover,  and  gave  leave  to  the 
defendant  under  section  10  of  the  Mayor's 
Court  of  London  Prooednre  Act,  1857 
(20  &  21  Vict.  c.  clvii.),  to  move  to  enter 
a  nonsuit.    Pursuant  to  such  leave, 

Talfourd  Salter^  for  the  defendant,  ob- 
tained a  rule  nisi  to  that  effdot^  on  the 
ground  that  the  evidence  did  not  entitle 
the  plaintiff  to  recover  the  whole  of  the 
freight  mentioned  in  the  charter-party, 
and  he  cited  The  Norway  (1),  where, 
though  the  freight  was  lump  fimght  Dr. 
Lushin^n,  in  &e  Admiraliy  Court,  held 
that  a  deduction  might  be  made  from  it 
in  respecl  of  goods  jettisoned  during  the 
voyage. 

Orantham  shewed  cause. — The  deck 
cargo  having  been  lost  by  the  excepted 
penis,  without  any  misconduct  on  the  part 
of  the  master,  the  shipowner  is  entitled  to 
the  whole  lump  freight  contracted  for  by 
the  charter-party.  The  ship  was  taken 
by  the  charterer  for  a  certain  som,  and  it 
was  in  effect  the  same  as  if  there  had 
been  a  letting  of  the  ship.  In  AbboU  on 
Shipping^  13th  ed.  p.  367,  it  is  sud,  "in 
the  case  of  a  charter-par^,  if  the  stipu- 
lated pavment  is  a  gross  sum  for  an 
entire  ship  or  an  entire  part  of  a 
ship  for  the  whole  voyage,  the  gross 
sum  will  be  payable,  although  the  mer- 
chant have  not  frdly  laden  the  ship; 
and  if  a  certain  sum  be  stipulated  for 
every  ton  or  other  portion  of  the  ship's 
capacity  for  a  whole  voyage,  the  payment 
must  be  according  to  the  number  of  tons, 
&c.,  which  the  s&p  is  proved  capable  of 
containing,  without  reffard  to  the  quantity 
actuallv  put  on  board  by  the  merchant^ 
or  to  tne  ntunber  of  tons  burthen  men- 
tioned in  the  description  of  Uie  ship." 
For  this  is  cited  Eoccus  Not^  72  and 

(1)  2  B.  «s  Aid.  421. 
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75,  and  Hunter  v.  Fry  (2).  It  is  no 
answer  to  an  action  for  freight  that  the 
cargo  has  been  so  damaged  even  by  the 
negligence  of  the  master  and  crew  as  to 
be  worth  less  than  the  freight — DaJdn  v. 
Oxley  (3).  The  case  of  The  Narwwy  (1), 
relied  on  when  the  rale  was  moved  for, 
came  afterwards  on  luppeal  before  the 
Privy  Council,  and  there  the  Privy 
Council  took  a  different  view  of  the  ^euota 
and  considered  that  the  jettison  and  loss 
of  goods  were  owing  only  to  the  perils  of 
the  sea  without  hlsme  to  the  master,  and 
that  as  that  was  the  case  there  ought  to 
be  no  deduction  from  the  lump  freight  on 
account  of  the  goods  lost.  Knight  Bruce, 
L.  J.,  in  delivering  the  judgment  of  the 
Court,  said,  "  although  the  lump  sum  is 
called  '  freight'  in  the  charter-party  and 
bills  of  ladmg,  yet  we  think  it  is  not  pro- 
perly so  called,  but  that  it*is  more  properly 
a  sum  in  the  nature  of  a  rent  to  be  paid 
for  the  use  and  hire  of  the  ship  on  the 
agreed  voyage."  That  case  is  expressly 
in  point,  and  the  present  case  is  not  dis- 
ianffuishable  from  it. 

Ooeky  in  support  of  the  rule. — ^No 
freight  is  due  until  the  goods  have  been 
carried.  By  the  charter-pariy  the  freight 
is  made  payable  "  on  unloading  and  right 
delivery  of  the  cargo,"  and  if  the  ship- 
owner h,i\a  to  deliver  part  he  has  not  per- 
formed his  contract,  and  cannot  claim  the 
whole  lump  fr^ieht.  The  charter-party 
in  The  Norway  (1)  was  diflferent  in  its 
terms  from  the  present  one,  it  was  there 
an  agreement  to  pay,  "  as  freight  for  the 
use  and  hire  of  the  vessel  11,250Z.  lump 
sum,"  so  that  it  was  in  the  nature  of  rent 
for  the  hire  of  the  vessel ;  that  is  not  the 
case  here. 

Kbatxho,  J. — I  am  of  opinion  that  the 
role  in  this  case  should  be  discharged. 
The  question  which  arises  is  as  to  the 
right  of  a  shipowner  to  recover  a  sum 
deecribed  as  lump  freight,  without  deduc- 
tion in  respect  of  the  loss  of  a  deck  cargo, 
which  took  place  without  any  default  on 
the  part  of  the  shipowner.  Now  the 
charter-party  is  dated  3rd  of  October, 

(2)  15  Com.  B.  Bep.  N.S.  646 ;  s.  c  33  Law  J. 
Eep.  (n.8.)C.P.  116. 

(8)  12  Law  Times,  N.S.  57;  and  on  appeal 
3  Moore  P.C.  N.S.  245. 


1872,  and  by  it  the  plaintiff's  ship  was  to 
go  to  Riga,  and  to  load  a  frdl  cargo  of 
kthwood,  and  she  was  to  be  provided 
with  a  deck  cargo ;  dierefore  a  deck  load 
was  contemplated  by  both  parties.  The 
ship  was  then  to  proceed  to  London,  and 
dehver  her  cargo  **  on  being  paid  freight 
as  follows — a  lump  sum  of  dl5Z.,"  and  the 
freight  was  to  be  *'  paid  in  cash,  half  on 
arrival,  and  remainder  on  unloading  and 
right  delivery  of  the  cargo." 

The  ship  took  in  a  frdl  cargo,  and  there 
was  a  decK  load,  and  that  last  was  lost 
by  the  perils  of  the  sea,  and  without  de- 
fault by  the  master  or  crew;   and  the 
question  is  whether  the  shipowner  is  en- 
titled to  the  whole  sum  of  §152.,  or  whe- 
ther a  proportionate  deduction  is  to  be 
made  in  respect  of  the  fr^ht  of  the  deck 
load  which  was  lost.    Now  some  things 
are  quite  clear.    There  is  no  doubt  that 
under  this  charter-party,  if  the  charterer 
had  .loaded  the  vessel  with  less  than  a 
frdl  cargo,  the  shipowner  would  still  have 
been  entitled  to  have  been  paid  the  frdl 
lump  freight,  and  the  question  is  whether 
there  is  any  difference,  in  this  respect, 
between  a  deficiency  of  cargo  caused  by 
less  having  been  put  originally  on  board, 
or  by  a  loss  afterwards  from  the  perils  of 
the  sea,  and  I  see  none.     The  only  case 
in  point  is  that  of  The  Norway  (1),  which 
was  in  the  Court  of  Admiralty,  and  after*- 
wards  in  the    Privy  Council.      There, 
where  the  charter-pariy  was  not  distin- 
guishable in  principle  from  that  in  the 
present  case,  the  Privy  Council  held  that 
the  shipowner  was  entitled  to  be  paid  the 
lump  freight,  without  any  deduction  for 
a  loss  of  part   of  the   car|?o   occurring 
during  the  voyage  without  flie  negligence 
or  fault  of  the  shipowner.     It  is  true,  as 
has  been  pointed  out,  that  although  the 
charter-party  in  that  case  spoke  of  the 
sum  to  be  paid  "  as  freight,"  yet  it  said  it 
was  to  be  "  for  the  use  and  hire  of  the 
vessel,"  but  I  do  not  think  that  that 
makes  any  substantial  difference  between 
that  case  and  the  present  one,  for  in  both 
cases  it  is  one  entire  sum  which  is  to  be 
paid  for  the  service  which  the  shipowner 
was  to  render.     What  was  that  service  ? 
Was  it  that  he  was  to  bring  to  the  port 
of  destination  all  the  cargo  that  was  put 
on  board  his  ship,  or  only  all  that  was 
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put  on  board  and  not  lost  by  means  of 
the  perils  excepted  by  the  charter-party  ? 
I  think  that  the  latter  is  what  was  in- 
tended by  the  parties,  and  that  the  same 
construction  should  be  put  on  this  char- 
ter-party as  was  put  on  the  charter-party 
in  the  case  of  The  Norway  (1),  and  that 
where  a  portion  of  the  cargo  is  lost  with- 
out the  defiEkult  of  the  master  or  crew  the 
shipowner  is  entitled  to  the  Inmp  freight, 
notwithstanding  the  loss  of  such  portion 
of  the  cargo.  The  rule  in  the  present 
case  must  &erefore  be  discharged. 

Beett,  J. — It  is  true  that  the  terms  of 
this  charter-party  are  not  exactly  the 
same  as  those  of  the  charter-party  in  the 
case  of  The  Norway  (1),  but  still  the  sti- 
pulation is  for  the  payment  of  a  gross 
sum  for  the  use  of  the  whole  ship  for  the 
whole  of  the  voyage.  Now,  in  such  a  case 
it  is  clear  that  the  whole  lump  sum  is 
payable  though  the  merchant  does  not 
put  a  full  cargo  on  board.  It  seems  to 
me,  therefore,  that  the  charter-pariy  in 
the  present  case  is,  in  effect,  the  same  as 
the  charter-party  in  the  case  of  The  Nor- 
way  (1).  There  the  sum  was  called 
freight,  and  it  was  not  called  money  in 
respect  of  a  demise  of  the  ship.  Still  it 
was  one  gross  sum  payable  for  the  use  of 
the  entire  ship,  instead  of  money  payable 
for  each  portion  of  the  cargo  carried.  It 
was  argued  that  it  was  to  be  paid  only  on 
the  delivery  of  the  cargo  at  the  port  of 
discharge;  but  the  question  is  what 
cargo?  and  the  answer  is  this — it  is 
what  the  merchant  has  elected  to  put  on 
board,  and  which  has  not  been  lost  by 
any  of  the  excepted  perils.  Now,  it  is 
admitted  that  the  loss  here  was  by  a  peril 
which  was  within  the  exception,  and  with- 
out  any  blame  to  the  master  or  crew.  lii 
the  case  of  The  Norway  (1),  the  Court  of 
Privy  Council  doubted  whether,  even  if 
the  loss  occurred  through  the  negligence 
of  the  master,  the  shipowner  was  not  enti- 
tled to  the  whole  lump  freight,  without  de- 
duction, leaving  the  freighter  to  his  cross 
action,  but  that  is  a  matter  which  we  are 
not  called  on  to  decide,  because  here,  as 
in  the  case  of  The  Noncay  (1),  the  loss 
arose  without  the  default  of  the  master. 
The  present  case  comes  entirely  within 
that  case,  and  although  the  decision  there, 
which  was  that  of  the  Privy  Council,  is 


not  binding  on  this  Court,  still  I  think  it 
was  a  proper  decision,  and  one  which  we 
should  follow. 

Bule  discharged. 


Attorneys — G.  &  W.  Webb  &  Pearson,  for  plain- 
tiff; Parson  &  Lee,  for  defendant. 


T  3   I  DEVERILL  V,  BURNILL. 

Contract  —  Alternative  Promise  —  Con- 
elruction  of  Contract  alleged  in  Declaration, 

A  deda/ration  alleged  that  the  defendant 
received  certain  hills  of  lading  and  drafts  on 
the  terms  that  mi  the  acceptance  of  the 
latter  by  one  ^.,  the  former  should  he  de- 
liv&red  to  him^  that  the  defendant  shotdd 
present  snch  accepted  drafts  to  B.  for  pay* 
ment,  and  remit  to  the  plaintiff  the  proceeds 
if  the  same  should  he  paidy  and  if  the  said 
drafts  should  not  he  paid,  either  return 
tlie  same  to  the  plaintiffs  or  pay  him  the 
amount,  for  reward  to  the  defendant ;  thai 
everything  happened  to  entitle  the  plaintiff 
to  ha/ve  the  drafts  retwmed  or  the  amount 
thereof  paid  hy  the  defendant,  yet  the  de- 
fendant  did  not  return  the  said  drafts,  nor 
did  he  pay  to  the  plaintiff  their  amount. 
Judgment  went  hy  default,  and  it  appeared 
that  the  drafts  were  of  no  value : — Held, 
hy  the  majority  of  the  Court  (Kbatisq,  J., 
Bebtt,  J.,  andQROYE,  J.),  that  the  true  con- 
struction of  the  declaration  was  that  the 
defendant  promised  if  he  did  not  return  the 
drafts  to  pay  their  amount,  which  *was 
therefore  recoverable ;  hut  per  Bovill,  C. J., 
the  contract  alleged  was  only  alternative,  to 
return  the  drafts  or  pay  their  amount,  and 
that  only  the  nominal  damages  arising  from 
the  least  hurthensome  alternative  were  re- 
coverahle. 

The  declaration  alleged  that  the  plain* 
tiff  had  caused  certain  goods  to  be 
shipped  in  London  on  boara  ship,  to  be 
earned,  subject  to  certain  bills  of  lading, 
to  Bosario,  in  South  America,  in  order 
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ihat  they  might  be  delivered  to  one 
C.  W.  BoUaert  there,  on  his  accepting 
certain  drafts  drawn  by  the  plaintiff  on 
him  against  the  said  goods,  and  thereapon 
the  plaintiff  delivered  to  the  defendant, 
and  the  defendant  accepted  of  and  from 
the  plaintiff  the  said  bills  of  lading  and 
drafts,  npon  the  terms  that  the  defendant 
shonld  canse  the  said  drafts  to  be  pre- 
sented at  Bosario  to  the  said  C.  W. 
BoUaert  for  acceptance,  and  that  in  the 
event  of  the  said  drafts  being  dnly  ac- 
cepted, the  defendant  shonld  deliver  over 
to  the  said  G.  W.  BoUaert  the  said  biUs  of 
lading,  on  his  accepting  the  said  drafts,  and 
shonld  canse  the  said  drafts  to  be  presented 
for  payment  at  maturity,  and  remit  to  the 
plaintiff  the  proceeds  of  the  said  drafts  if 
the  same  shonld  be  paid,  and  that  if  the 
said  drafts  shonld  not  be  paid,  the  de- 
fendant shonld  either  return  the  same  to 
the  plaintiff,  or  pay  him  the  amount,  for 
reward  to  the  defendant  in  that  behalf. 
And  although  the  defendant  accordingly 
presented  the  said  drafts  for  acceptance 
bj  the  said  G.  W.  BoUaert,  and  he  ac- 
cepted the  same,'  whereupon  the  defendant 
ddivered  over  to  him  the  said  biUs  of 
lading,  and  aU  things  were  done  and  hap- 
pened and  aU  times  elapsed,  necessary  to 
entitle  the  plaintiff  to  have  the  said  drafts 
returned  to  him,  or  the  amount  thereof 
paid  hv  the  defendant  to  him,  and  to 
maintain  this  action :  yet  the  defendant 
did  not  nor  would  return  the  said  drafts, 
sordid  nor  would  the  defendant  pay  to 
the  plaintiff  the  amount  thereof. 

Judgment  was  aUowed  to  go  by  de- 
&ult. 

At  the  trial  before  the  sheriff  on  a  writ 
of  inquiry  it  appeared  that  the  defendant 
had  not  returned  the  drafts,  and  had  paid 
a  portion  of  their  amount,  but  that  the 
drafts  were  valueless,  and  a  verdict  was 
found  for  one  £a.rthing  damages,  with 
leave  to  the  plaintiff  to  move  to  increase 
such  damages  to  107Z.,  that  portion  of  the 
amount  of  the  drafts  which  remained 
unpaid.  And  a  rule  niai  having  been 
obtained  pursuant  to  such  leave — 

MoLeod  shewed  cause,  and  contended 
that  the  contract  in  the  declaration  was 
alternative,  and  satisfied  by  the  return  of 
the  drfkfts  or  their  amount  at  the  de- 


fendant's option,  and  that  therefore  the 
measure  of  damages  was  the  least  bur- 
thensome  alternative,  and  the  verdict 
correct. 

Garth,  in  support  of  the  rule,  contended 
that  the  contract  was  to  return  the  drafts, 
and  in  case  this  were  not  done  pay  their 
amount,  and  that  the  damages  should  be 
increased  accordingly. 

Geove,  J. — The  question  to  be  decided 
is,  what  construction  we  are  to  put  on 
this  declaration,  and  though  I  feel  veiy 
doubtftJ,  I  incline  to  the  opinion  of  the 
majority  of  the  Court,  that  the  true  con- 
struction is  that  reaUy  this  was  not  an 
alternative  promise.  It  seems  to  me  that 
we  ought  to  construe  the  promise  aUeged 
as  we  should  in  ordinary  life,  and  not  put 
a  technical  construction  on  it.  Suppose 
the  promise  were  to  return  a  horse  within 
a  certain  time,  or  pay  a  day's  hire,  the 
construction  would  be  that  there  was  a 
promise  that  the  person  would  return 
the  horse  within  the  time,  and  if  he  did 
not  would  pay  the  day's  hire.  Here  the 
reasonable  construction  is  that  the  plain- 
tiff elected  to  have  the  bills,  and  stipulated 
that  if  he  did  not  get  them  he  was  to 
have  their  amount;  the  parties  do  not 
estimate  the  damages  as  at  the  time  of 
breach,  but  say,  if  the  bills  are  not  re- 
turned we  wiU  take  such  a  sum  as  the 
damages.  The  question  is,  what  do  the 
words  mean  in  ordinary  parlance  ? 

Bbbtt,  J. — The  declaration  states  facts 
which  shew  a  business  relation  between 
the  parties,  and  then  sets  out  a  business 
contract,  and  when  a  business  contract  is 
set  out,  the  declaration  is  to  be  construed 
by  the  ordinary  rules ;  not  by  the  strict 
grammar,  but  so  as  to  give  a  business 
meaning  to  aU  its  terms — ^this  is  a  recog- 
nised rule.  The  promise  here  aUeged  is 
not  a  mere  &nciful  stipulation.  The 
promise  is  either  to  return  the  bills 
or  pay  their  amount,  and  is  to  be  construed 
as  if  it  were  just  made,  and  we  have  no 
right  to  take  into  account  what  occurred 
afterwards,  but  are  bound  to  give  a  busi- 
ness meaning  to  aU  its  terms.  If  the 
promise  be  only  to  return  the  bills,  the 
law  implies  a  promise  to  pay  damages  if 
they  be  not  returned  (that  is,  the  amount 
of  the  bills  or  less,  according  to  circum- 
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stances),  bat  here  there  is  the  fiirther 
promise  '*  or  pay  their  amount,''  which  is 
the  same  as  if  it  were  "  or  pay  the  sam  of 
200Z./'  assuming  that  to  be  the  amount 
of  ihe  bills,  so  ^t  the  promise  reads  to 
"  return  the  bills  or  pay  200Z."  Unless 
this  means  that  the  d^endant  will  return 
the  bills,  or  if  he  does  not  will  pay  the 
amount  named  in  them,  the  promise  has 
no  business  meaning,  and  it  may  well  be 
that  the  plaintiff  for  certain  reasons  may 
choose  to  h^ve  the  bills  returned,  and 
this  he  cannot  ensure  without  such  a 
stipulation.  If  this  be  the  true  construc- 
tion we  have  no  right  to  look  to  the  bi*each 
alleged  by  the  pl^ider,  and  so  give  a  con- 
struction to  alter  the  effect  of  the  contract. 
The  construction  of  the  breach  is  to 
follow  that  of  the  contract,  and  depends  on 
it,  and  the  business  meaning  of  the  contract 
is  that  the  defendant  will  return  the  bills, 
and  if  he  do  not  will  pay  their  amount, 
and  if  so  the  plaintiff  is  entitled  to  re- 
cover that  amount. 

Kbatino,  J. — I  have  had  considerable 
doubt,  nor  is  that  doubt  entirely  removed, 
nor  do  I  feel  altogether  clear  on  the 
point,  but  still  on  the  whole  I  come  to 
the  conclusion  that  the  contract  is  to  be 
read,  not  as  strictly  laid  in  the  declara- 
tion, but  as  really  being  a  contract  to 
return  the  bills,  and  if  this  be  not  done  to 
pay  their  amount.  The  difficulty  has 
ansen  from  the  breach  in  the  declaration, 
where  the  matter  is  treated  as  a  pure 
alternative,  the  words  being  ",that  though 
all  things  were  done  and  happened,  and 
all  times  elapsed  necessaiy  to  entitle  the 
plaintiff  to  have  the  said  bills  returned  to 
him,  or  the  amount  thereof  paid  by  the 
defendant  to  him,  and  to  maintain  this 
action,  yet  the  defendant  did  not  nor 
would  return  the  said  drafts,  nor  did  nor 
would  the  defendant  pay  to  the  plaintiff 
the  amount  thereof."  It  seems  to  me 
that  the  proper  way  would  have  been,  as 
in  Lowe  v.  Peers  (1),  to  have  alleged  a 
promise  to  return  the  drafts,  and  if  not 
pay  their  amount,  and  laid  the  breach 
accordingly,  viz.,  that  a  reasonable  time 
for  their  return  had  elapsed,  that  they 
had  not  been  returned,  and  that  therefore 
their  amount  became  payable  and  bad 

(1)  4  BtUT.  2229. 


not  been  paid.  This  is  a  mercantile  oon- 
traot,  and  the  one  construction  contended 
for  makes  the  contract  one  whidi  the 
parties  would  not  probably  enter  into, 
whereas  the  other  makes  a  more  likely 
contract,  viz.,  '^  I  entrust  the  bills  to  you ; 
if  dishonoured  return  the  bills  to  me,  and, 
if  you  do  not,  pay  them  yourself."  This 
is  a  reasonable  contract,  and  it  appears  to 
me  was  the  contract  intended.  Is  there 
then  any  insuperable  obstacle  to  so  con- 
struing the  declaration  ?  I  agree  with 
the  majority  of  the  Court  that  we  may 
read  the  breach  as  it  ought  to  have  been 
laid,  and  as  on  the  .whdb — ^though  even 
if  there  were  no  difference  in  the  Court  I 
should  have  doubt,  and  my  doubt  is 
strengthened  by  the  difference  of  opinion 
of  my  Lord — ^I  have  come  to  that  conclu- 
sion, I  am  bound  by  my  impression,  and 
therefore  think  that  this  rule  should  be 
made  absolute. 

BoviLL,  C.J. — I  have  the  mi^rtune  to 
differ  from  the  rest  of  the  Court.  Mv 
brother  Keating  and  myself  have  both 
felt  difficulty,  but  while  on  the  whole  he 
has  come  to  a  conclusion  favourable  to  the 
plaintiff,  I  have  in  the  result  come  to  a 
conclusion  in  favour  of  the  defendant, 
though  I  still  feel  doubtftd  and  have 
misgivings.  The  qiiestu>n,  aa  it  seems  to 
me,  turns  on  the  oonstmction  of  tiie 
language  of  the  contract  in  the  declara- 
tion ;  &  it  be  simply  a  contract  in  the 
alternative  to  do  one  or  the  other  of  two 
things,  it  is  satisfied  by  the  performanoe 
of  either,  and  the  daml^gee  ouffht  to  be 
proportionate  to  the  loss  sustained  from 
the  breach  of  the  least  beneficiiJ  idter- 
native ;  but  if  the  contract  be  to 
return  the  bills,  and  if  not  to  pay  their 
amount,  the  daml^gee  would  be  that 
amount.  The  rule  of  law  is  dear,  that  if 
the  contract  be  alternative  the  person 
promising  has  a  right  to  elect ;  and  it  is 
equally  cdidar  that  if  the  contract  be  to  do 
a  certain  thing,  and  if  not  pay  certain 
money,  that  money  is  the  amount  reco- 
verable on  default.  Which  of  these  is  the 
present  contract  ?  This  depends  on  the 
language,  and  I  conclude  it  is  in  the  al- 
ternative strictly,  and  satisfied  by  either 
alternative,  at  the  defendant's  dection, 
and,  therefore,  that  the  damages  should 
be  nominal,  as  the  biHa  were  dearly  valuo< 
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In  Gockhwm  v.  Alexander  (2), 
,  J.,  says — "The  question  npon  a 
of  contract,  is  what  is  the  condi- 
which  the  plaintiff  would  be  if  the 
ant  had  performed  the  contract, 
illy  speaking,  where  there  are  se- 
irays  in  which  the  contract  mi^ht 
brmed,  that  mode  is  adopted  which 
least  profitable  to  the  plaintiff,  and 
at  burdensome  to  the  defendant ; " 
3re  are  many  cases  in  the  books  of 
tire  contracts,  one  of  the  oldest 
)ut  in  Ooke  upon  Liitleton^  145  a — 
e  grant  were  of  an  annuitie  or  a 
arely,  &c.  .  .  .  there  the  grantor 
3ction  at  the  day  to  deliver  which 
Id."  Suppose  a  contract  that  a 
will,  after  a  race,  deliver  a  certain 
V  pay  1,000^.,  there  the  contract 
>e  in  the  alternative,  and  he  might 
'r ;  and  if  an  accident  occurred  it 
be  advantageous  to  deliver  the 
vhilst,  if  it  won,  it  might  be  ad- 
ous  to  pay  l,000i.,  and  the  con- 
ing alternative  there  would  be  an 

0  do  either,  and  the  damages  re- 
le  would  be  what  would  be  K)st  by 
performance  of  the  least  beneficial 
on ;  and  that  case  tqaj  be  said  to 
he  present.  Again  test  the  matter 
Bing  the  alternatives,  and  suppose 
\Gt  to  pay  1,000^.  or  deliver  a 
?  a  contract  to  pay  the  amount  of 

or  deliver  them  up,  could  it  be 
it .  the  contract  was  more  than 
ve  ?  My  brothers  think  that  the 
'  and  if  not,"  should  be  read  in ; 
alters  the  contract,  and  I  cannot 
we  are  authorised  to  insert  these 
Another  reason  why  we  should 

1  the  contract  as  if  these  words 
erted,  is  that  in  a  preceding  line 
jclaration  we  find  the  words,  "  if 
drafts  should  not  be  paid,"  which 
lat  where  these  words  were  in- 
hey  were  used,  and  that  the  ab- 
them  in  this  part  of  the  declara- 
vs  the  contract  was  intended  to 
lative.  As  respects  the  case  put 
pother  Ghrove,  I  should  think  it 
.se  of  alternative  contract ;  and, 

suggestion  of  my  brother  Brett, 

)m.  B.  Rep.  791  ;  s.  c.  18  Law  J.  Rep. 
74. 

EMB8,  42.— C.P. 


that  there  is  an  implication  of  law  as  to 
damages,  it  appears  to  me  tiiat  th^  are 
only  a  consequence  of  a  breach.  I  feel 
doubt,  but,  on  the  whole,  come  to  the 
conclusion  that  the  words  of  the  declara- 
tion must  be  construed  according  to  their 
natural  meaning,  that  the  word  "or" 
makes  the  contract  alternative,  and  that, 
therefore,  the  damages  are  those  which 
arise  firom  the  least  beneficial  alternative, 
i.e.,  one  fiirthing,  as  the  bills  are  value- 
less. The  allegations,  both  as  to  the  con- 
tract and  breach,  are  alternative;  and 
there  is  this  further  difficulty,  that  the 
declaration  alleges  the  performance  of  all 
things  entitling  the  plaintiff  to  have  the 
drafts  returned  or  their  amount  paid,  not 
of  those  entitling  him  to  payment,  which 
justifies  my  construction.  It,  therefore, 
seems  to  me  that  we  should  construe  the 
declaration  strictly,  and  not  put  for  "  or  " 
the  words  "and  in  event  of  this  not 
being  done  then,"  and  that  the  rule 
should  be  discharged. 

B/ule  absolute. 


Attorneys — ^Poole  &  Hughes,  for  plaintiff; 
F.  A  G.  Cotterell,  for  defendant 
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PICKEBINO  V.   JAMES. 


Municipal  Election — Ballot  Act,  1872 
(35  &  36  Vict.  c.  SS)— Duties  of  Presiding 
Officer  and  Clerks — Action  for  Breach  of 
Duty — Pleading. 

Under  the  BaUot  Act,  1872,  it  is  the 
duty  of  the  presiding  officer  at  a  polling 
station,  or  a  cleric  deputed  by  him,  whichever 
of  them  in  fact  undertakes  it,  to  deliver 
to  the  voters  ballot  papers  bearing  the 
official  mark,  and  to  be  present,  so  that 
each  voter,  before  placing  his  ballot  paper 
m  the  box,  can  shew  to  him  the  official 
mark  on  its  back;  but  prima  facie, 
ami  in  the  absence  of  it  appearing  that 
a  clerk  has  been  dep%ited  by  such  pre* 
2F 
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siding  officer  to  fulJU  U,  the  d/uiy  lies  on 
suck  oj^eer.— So  Held  by  the  whole  Oourt, 

But  it  is  douhtful  whether  there  is  a  stmi^ 
lar  duty  as  to  ascertadnmgj  before  the  voters 
put  their  baUot  papers  in  the  box^  whether 
ihey  are  properly  marked  with  the  offidal 
ma/rJc, — Keating,  J.,  and  Beett,  J.,  hold- 
ing thai  there  is,  and  Bovill,  C.  J.,  oMd 
Grove,  J.,  thai  there  is  not. 

Where  the  presiding  officer  or  clerk  com' 
mits  a  breach  of  duty,  he  is  liable  to  an 
action  for  danuiges  by  the  party  aggrieved^ 
though  the  breach  be  not  wilful  or  mali' 
dous, — So  Held  by  the  whole  Oourt. 

Where  the  declaration  sufficiently  states 
the  duty,  amdbreach  thereof  by  the  defendant, 
and  after  stating  facts  not  suffidently 
shewing  the  plaintiff  is  aggrieved,  aXleges 
that  "  by  reason  of  such  neglect  of  duty  the 
plaintiff  was  prevented  from  being  elected," 
such  allegation  is  one  of  fact  and  sufficient 
to  shew  th£  plamtiff  is  aggrieved. — So  Held 
by  KBATma,  J.,  Brett,  J.,  and  Grove,  J., 
dissentiente  Bovill,  C.J. 

The  first  coimt  of  the  declaration  alleged 
— that  before  and  at  the  time  of  the  com- 
zoitting  of  the  grievances  hereinafter  men- 
tioned, a  certain  election  was  being  heldfor 
the  election  of  a  councillor  to  serve  in  the 
town  council  of  the  borough  of  Birming- 
ham, for  a  certain  ward  in  the  said  borough 
called  St.  Martin's  Ward,  and  the  defen- 
dant had  been  appointed  under  and  bv 
virtue  of  rule  21,  contained  in  the  first 
schedule  to  the  Ballot  Act,  1872,  a  pre- 
siding oJ05cer  to  preside  at  one  of  the 
polling  stations  appointed  for  the  said 
election,  and  the  defendant  acted  as  such 
jwresiding  oJ05cer  at  the  said  polling  sta- 
tion at  and  during  the  said  election,  and 
the  plaintiff  and  one  Thomas  Startin  were 
respectively  candidates,  at  the  said  station, 
for  the  said  office  of  town  councillor,  and 
by  the  said  Ballot  Act,  1872,  it  is  enacted 
as  follows,  that  is  to  say,  "  In  the  case  of 
a  poll  at  an  election,  the  votes  shall  be 
given  by  ballot.  The  ballot  of  each  voter 
shall  consist  of  a  paper  (in  this  Act  called 
a  ballot  paper),  shewing  the  names  and 
description  of  the  candidates.  Each 
ballot  paper  shall  have  a  number  printed 
on  the  back,  and  shall  have  attached  a 
counterfoil  with  the  same  number  printed 
on  the  fiwje.    At  the  time  of  voting,  the 


ballot  paper  shall  be  marked  on  both 
sides  with  an  official  mark  and  deHvered 
to  the  voter  within  the  polling  station, 
and  the  number  of  such  voter  on  the 
register  of  voters  shall  be  marked  on  the 
counterfoil,  and  the  voter  having  secretly 
marked  his  vote  on  the  paper,  and  folded 
it  up  so  as  to  conceal  his  vote,  shall  place 
it  in  a  closed  box,  in  the  presence  of  the 
officer  presiding  at  the  polling  station  (in 
the  Act  called  *the  presiding  ofi&cer'), 
after  having  shewn  to  him  the  official 
mark  at  the  back.     Any  ballot  paper 
which  has  not  on  its  back  the  official 
mark,  or  on  which  votes  are  given  to 
more  candidates  than  the  voter  is  entitled 
to  vote  for,  or  on  which  anything  except 
the  said  number  on  the  back  is  written 
or  marked,  by  which  the  voter  can  be 
identified,  shall  be  void  and  not  counted." 
And  by  the  above  mentioned  and  other 
provisions  of  the  said  Ballot  Act,  1872,  it 
became  and  was  the  duty  of  the  defendant, 
at  such  election,  to  deliver  to  the  voters 
voting  at  the  said  polling  station,  ballot 
papers    bearing    the  official    mark   ap- 
pointed for  the  said  election.    And  it  was 
also  the  dnty  of  the  defendant  to  ascer- 
tain, before  the  voters  placed  their  said 
respective  ballot  papers  m  the  said  dosed 
box,  whether  the  said  ballot  papers  were 
properly  marked  with  the  official  mark 
as  aforesaid.    And  the  defendant  under- 
took and  entered  upon  the  said  respective 
duties,  for  performance  of  which  duties 
aforesaid  the  defendant  received  reward. 
And  the  defendant,   as   such  presiding 
officer  as  aforesaid,   neglected  his  said 
duties  as  follows,  that  is  to  say,  that  he 
delivered  to  certain  of  the  said  voters,  at 
the  said  polling  station,  baUot  papers  not 
bearing  the  said  official  mark,  and  which 
said  last  mentioned  ballot  papers,  after 
having  been  duly  marked  and  folded  by 
the  said  respective  voters,  were  placed  by 
the  respective  voters  in  the  said  closed 
box,  and  the  defendant  did  not  ascertain 
that  the  said  last  mentioned  ballot  papers 
did  not  bear  the  said  official  mark  before 
the  same  were  placed  in  the  said  closed 
box,  as  aforesaid.     And  the  plaintiff  avers 
that  after  the  close  of  the  polling  at  the 
said  election,  the  said  Thomas  Startin 
waa  declared  to  be  elected  by  a  majority 
of  three  votes,  and  the  plaintiff  afterwards 
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petiidoned  against  the  retom  of  the  said 
Thomas  Sti^tin,  under  the  Corrupt  Prac- 
tices (Mnnicipal  Elections)   Act,   1872, 
and  the  said  petition  came  on  for  hear- 
ing before  George  Morley  Dowdeswell, 
Esq.,  one  of  Her  Majesty's  coansel,  and 
after  hearing  the  evidence  and  examining 
the  ballot  papers  and  other  documents 
produced  before  him,  the   said  George 
Morley    Dowdeswell,   Esq.,    determined 
that  from  the  number  of  Votes  polled 
in  favour  of  the  plaintiff,  twelve  of  such 
votes  should  be  struck  off,  to  wit,  two 
of  such  votes  on  the  ground  that  the 
two  persons  who  gave  such  votes  had 
personated  certain  persons  entitled  to  such 
votes,  nine  of  such  votes  on  the  ground 
that  ballot  papers  used  in  giving  these 
votes  did  not  bear  the  said  official  mark, 
and  one  of  such  votes  on  the  ground  that 
the  voter  had,  contrary  to  the  provisions 
of  the  said  Ballot  Act,  1872,  so  marked 
the  said  ballot  paper  used   by  him  in 
eiving  such  vote,  that  snch  voter  could 
be  identified,  and  the  said  George  Morley 
Dowdeswell,   Esq.,  further    determined, 
that  from  the  number  of  votes  given  for 
the  said  Thomas  Stortin  fourteen  of  such 
votes  should  be  struck  off,  to  wit  three 
of  such  votes  on  the  ground  that  the 
voters  who  gave  such  votes  were,  during 
the  said  election,  the  paid  canvassers  of 
the   said   Thomas   Startin,   ten  of  such 
votes,  on  the  ground  that  the  ten  persons 
who  gave  such  votes  had  personated  cer- 
tain persons  entitled  to  such  votes,  and 
one  of  such  votes  on  the  ground  that  the 
ballot  papers  used  in  giving  the  said  votes 
did  not  bear  the  said  official  mark,  and 
that  two  votes  which  had  been  rejected  by 
the  returning  officer  at  the  said  election 
should  be  added  to  the  number  of  votes 
polled   in  ^Eivour  of  the    said    Thomas 
Startin,  and  in  the  result  the  said  George 
Morlgr   Dowdeswell     certified  that  the 
said  Thomas  Startin  was  duly  elected  and 
returned  to  serve  as  such  town  councillor 
as  aforesaid,  and  by  reason  of  the  neglect 
of  the  respective  duties  by  the  defendant 
committed  as  hereinbefore  described,  the 
plaintiff  was  prevented  from  being  elected 
and   serving  as  such  town  councillor  as 
aforesaid,  and  lost  all  the  costs  and  ex- 
penses he  was  put  to  in  endeavouring  to 
procure  his  said  election  as  {foresaid,  and 


in  prosecuting  the  said  petition,  and  has 
been  and  is  otherwise  danmified. 

The  second  count  alleged — that  before 
and  at  the  time  of  the  committing  of  the 
grievances  hereinafter  mentioned  a  certain 
election  was  being  held  for  the  election  of 
a  councillor  to  serve  in  the  town  council 
of  the  borough  of  Birmingham  for  a  cer- 
tain ward  in  the  said  borough,  called 
St.  Martin's  ward,  and  the  defendant  had 
been  appointed  under  and  by  virtue  of 
rule  21,  contained  in  the  first  schedule  to 
the  Ballot  Act,  1872,  a  presiding  officer 
to  preside  at  one  of  the  polling  stations 
appointed  for  the  said  election,  and  the 
detendant  acted  as  such  presiding  officer 
at  the  said  polling  station  at  and  during 
the  said  election,  and  the  plaintiff  and  one 
Thomas  Startin  were  rejspectively  candi- 
dates at  the  said  election  for  the  said 
office  of  town  councillor,  and  by  the  said 
Ballot  Act,  1872,  it  is  enacted  as  follows, 
that  is  to  say,  "  In  the  case  of  a  poll  at  an 
election,  the  votes  shall  be  eiven  by  ballot. 
The  ballot  of  each  voter  diall  consist  of 
a  paper  (in  this  Act  called  a  ballot  pajper) 
shewing  the  names  and  descriptions  or  the 
candidates.  Each  ballot  paper  shall  have  a 
number  printed  on  the  back,  and  shall 
have  attached  a  counterfoil  with  the  same 
number  printed  on  the  face.  At  the  time 
of  voting,  the  ballot  paper  shall  be  marked 
on  both  sides  with  an  official  mark  and 
delivered  to  the  voter  within  the  polling 
station,  and  the  number  of  such  voter  on 
the  register  of  voters  shall  be  marked  on 
the  counterfoil,  and  the  voter  having 
secretly  marked  his  vote  on  the  paper  and 
folded  it  up  so  as  to  conceal  his  vote,  shall 
place  it  in  a  closed  box  in  the  presence  of 
the  officer  presiding  at  the  polling  station 
(in  this  Act  called  the  presiding  officer), 
after  having  shewn  to  him  the  official  mark 
at  the  back.  Any  ballot  paper  which  has  not 
on  its  back  the  official  mark,  or  on  which 
votes  are  given  to  more  candidates  than 
the  voter,  is  entitled  to  vote  for,  or  on 
which  anything  except  the  said  number 
on  the  back  is  written  or  marked  by 
which  the  voter  can  be  identified,  shall  be 
void  and  not  counted. ' '  And  the  defendant 
as  such  presiding  officer  became  and  was 
by  the  said  above  mentioned  and  other 
provisions  of  the  said  Ballot  Act,  1872, 
at  mi  during  the  si^d  Section,  bound  to 
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be  present  at  the  said  polling  station,  so 
that  each  voter  before  placing  i^e  ballot 
paper  by  which  he  voted  in  the  said  closed 
box  at  the  said  polling  station,  could 
shew  to  the  defendant  as  such  presiding 
officer  as  aforesaid,  the  official  mark  ap- 
pointed for  the  said  election  at  the  back 
of  the  said  ballot  paper,  and  the  de- 
fendant neglected  his  said  duty  in  this 
that  he  was  not  present,  so  that  nine  of 
the  said  voters  who  voted  for  the  plaintiff 
during  the  said  election  at  the  said  polling 
station  could  shew  him  the  said  official  mark 
on  the  back  of  the  voting  paper.  The  said 
nine  voters  last  mentioned  received  ballot 
papers  not  bearing  the  official  marks  afore- 
said, and  after  having  duly  marked  and 
folded  the  same  placed  the  same  in  the  said 
closed  box,  and  after  the  close  of  the  poll- 
ing at  the  said  election,  the  said  Thomas 
Startin  was  declared  to  be  elected  by  a 
majority  of  three  votes,  and  the  plaintiff 
afterwards  petitioned  against  the  return 
of  the  said  Thomas  Startin,  under  the 
Corrupt  Practices  (Municipal  Elections) 
Act,  1872,  and  the  said  petition  came  on 
for  hearing  before  George  Morley  Dowdes- 
well,  Esq.,  one  of  Her  Majesty's 
counsel,  and  after  hearing  the  evidence 
and  examining  the  ballot  papers  and 
other  documents  produced  before  him,  the 
said  George  Morley  Dowdeswell,  de- 
termined that  from  the  number  of  votes 
polled  in  favour  of  the  plaintiff,  that 
twelve  of  such  votes  should  be  struck  off, 
to  wit  two  of  such  votes  on  the  ground 
that  the  two  persons  who  gave  such  votes 
had  personated  certain  persons  entitled 
to  such  votes,  nine  of  such  votes  on  the 
ground  that  the  ballot  papers  used  in 
giving  these  votes  did  not  bear  the  said 
officisd  mark  as  aforesaid,  and  one  of  such 
votes  on  the  ground  that  the  voter  had, 
contrary  to  the  provisions  of  the  said 
Ballot  Act,  1872,  so  marked  the  ballot 
paper  used  by  him  in  giving  such  vote 
that  such  voter  could  be  identified,  and 
the  said  George  Morley  Dowdeswell 
ftLrther  determined  that  from  the  number 
of  votes  given  for  the  said  Thomas 
Startin,  fourteen  of  such  votes  must 
be  struck  off,  to  wit,  three  of  such 
votes  on  the  ground  that  the  voters  who 
gave  such  votes  were  during  the  said  elec- 
tion the  paid  canvassers  of  the  said  Thomas 


Startin,  ten  of  such  votes  on  the  ground 
that  the  ten  persons  who  gave  such  votes 
had  personated  certain  persons  entitled  to 
such  votes,  and  one  of  such  votes  on  the 
ground  that  the  ballot  paper  used  in 
giving  the  said  vote  did  not  bear  the 
official  mark  as  aforesaid,  and  that  two 
votes  which  had  been  rejected  by  the 
returuing  officer  at  the  said  election 
should  be  added  to  the  number  of  votes 
polled  in  favour  of  the  said  Thomas 
Startin,  and  in  the  result  the  said 
George  Morley  Dowdeswell  certiQpd  that 
the  said  Thomas  Startin  was  duly  elected 
and  returned  to  serve  as  such  town 
councillor  as  aforesaid,  and  by  reason 
of  the  neglect  of  duty  by  the  defendant, 
committed  as  hereinbefore  described,  the 
plaintiff  was  prevented  from  being  elected 
and  serving  as  such  town  councillor  as 
aforesaid,  and  lost  all  the  costs  and  ex- 
penses he  was  put  to  in  endeavonring  to 
procure  his  said  election  as  aforesaid,  and 
in  and  about  the  said  petition,  and  has 
been  otherwise  damnified. 

The  third  count  alleged — ^that  by  the 
Ballot  Act,  1872,  it  is  enacted  that  every 
returning  officer,  presiding  officer  and 
clerk,  who  is  guilty  of  any  wilful  mis- 
feasance,  or  any  wilful  act  or  omission  in 
contravention  of  the  said  Act,  shall,  in 
addition  to  any  other  penalty  or  liability 
to  which  he  may  be  suDJect,  forfeit  to  any 
person  aggrieved  by  such  misfeasance, 
act  or  omission,  a  penal  sum  not  exceed- 
ing one  hundred  pounds,  and  the  defend- 
ant was  appointed  and  acted  in  the  said 
election  as  in  the  first  and  second  counts 
mentioned  and  described,  as  a  presiding 
officer  in  manner  and  for  the  purposes  in 
the  said  counts  stated,  and  the  plaintiff 
and  the  said  Thomas  Startin  were  candi- 
dates as  in  the  said  counts  alleged,  and 
the  defendant  as  such  presiding  officer 
was  bound  under  and  by  virtue  of  the 
said  Ballot  Act,  1872,  to  mark  the  ballot 
papers  on  each  side  immediately  before 
the  same  were  delivered  to  and  used  by 
the  voters,  and  also  to  be  present  wh^ 
each  voter  placed  his  vote  in  the  closed 
box  used  for  ike  purpose  of  receiving  the 
ballot  papers,  and  also  to  ascertain 
whether  each  ballot  paper,  before  each 
voter  placed  the  same  in  the  said  cloeed 
box,  was  marked  with  the  offioiid  mark. 
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and  the  defendant  took  upon  himself  the 
said  respective  daties  above-mentioned, 
and  entered  npon  the  same  for  reward 
to  the  defendant  in  respect  thereof,  and 
the  defendant  wilfnlly  omitted  to  mark 
a  certain  number  of  the  ballot  papers  on 
each  side,  immediately  before  the  same 
were  delivered  to  and  used  by  the  voters, 
and  also  wilfally  omitted  to  be  present, 
BO  that  each  of  the  said  voters  could  shew 
ViiTn  the  said  official  mark  on  the  back  of 
the  said  ballot  papers,  before  each  of  the 
said  vQters  placed  his  vote  in  the  said 
dosed  box  ased  for  the  aforesaid  purpose, 
and  alto  wilfully  omitted  to  ascertain 
whether  each  of  the  said  ballot  papers, 
before  the  voters  placed  the  same  in  the 
said  closed  box,  was  marked  on  the  back 
with  the  official  mark,  and  by  reason  of 
the  premises  upon  a  petition  to  q^iestion 
the  return  of  the  said  Thomas  Startin, 
the  said  votes  so  given  as  aforesaid  for 
the  plaintiff  were  disallowed,  and  thereby 
the  plaintiff  lost  the  said  petition,  was 
not  declared  to  be  duly  elected  as  he 
would  have  been  but  for  the  omissions 
in  this  count  alleged,  and  the  plaintiff 
has  lost  the  costs  and  expenses  he  in- 
curred in  endeavouring  to  procure  his 
election  to  act  and  serve  as  such  town 
councillor  as  aforesaid,  and  also  was  put 
to  great  cost  and  expense  in  and  about 
die  said  election  petition,  which  he  would 
not  have  incurred  save  for  the  grievances 
hereinbefore  alleged,  and  the  plaintiff  has 
been  and  is  otherwise  damnified,  and  the 
plaintiff  is  entitled  to  the  said  sum  of 
one  hundred  pounds  for  the  wilful  omis- 
sion hereinbefore  mentioned. 

'    Demurrer  to  the  declaration. 

Holl^  in  support  of  the  demurrer. — The 
allegations  in  the  declaration  as  to  its 
being  the  duty  of  the  defendant  to  deliver 
ballot  papers  officially  marked,  to  be  pre- 
sent, and  to  ascertain  that  they  were  so 
marked  before  they  were  put  into  the  box, 
are  merely  allegations  of  law  and  will 
not  aid  to  make  a  cause  of  action,  and  the 
Court  must  look  to  the  statute  itself  to 
see  whether  such  duties  are  imposed  as  is 
alleged  in  the  declaration.  The  plaintiff 
must  further  shew,  that  the  duties  im- 
posed  are  duties  absolutely  imposed  on 
the  defendant  personally,  because  if  it  be 


a  duty  to  be  discharged  by  a  clerk,  who 
is  not  appointed  and  paid  by  the  de- 
fendant, it  is  not  sufficient.  On  referring 
to 'the  sections  of  the  statute  and  the 
rules  in  the  first  schedule,  it  will  be  found 
that  the  duties  imposed  are  such  that  it 
would  be  impossible  for  any  one  person 
to  perform  them,  and  the  Act  contem- 
plates that  most  of  them  may  bo  done  by 
a  clerk,  and  there  is  nothing  either  in  the 
Act  or  rules  to  shew  that  the  duties,  the 
breach  of  which  is  complained  of  in  this 
action,  are  duties  which  must  be  done  by 
the  presiding  officer  himself,  they  may  be 
done  by  a  clerk;  and,  though  no  doubt  the 
duties  are  imposed  on  someone,  and  it  may 
be  that  the  person  is  responsible  who 
takes  upon  himself  the  duty  of  doing 
these  things,  here  the  allegations  in  the 
declaration  do  not  shew  that  the  defendant, 
the  presiding  officer,  personally  undertook 
the  duty.  Further,  the  provisions  of  the 
statute  are  merely  directory,  and  no  action 
will  he  for  the  omission  to  do  what  is  only 
directory.  The  case  of  SchmoUi  v.  Bump- 
sted  (1)  is  the  only  instance  in  which  an 
action  has  been  held  to  lie  against  an 
officer  for  an  omission  to  perform  a  duty, 
where  the  omission  was  not  malicious, 
but  there  the  effect  of  the  statute  autho- 
rising the  lottery  was  to  make  it  obliga- 
tory on  the  defendant  to  give  the  money 
to  the  plaintiff,  who  was  the  owner  of  the 
ticket  last  taken  out  of  the  lottery.  In 
Ashhy  V.  White  (2),  the  defendant  was 
acting  only  as  a  ministerial  officer,  and 
the  case  depended  on  malice,  as  is  shewn 
by  the  pleadings  and  the  report  of  Lord 
Holt's  judgment,  furnished  by  Mr. 
Knowles,  in  Tozer  v.  Ghild  (3),  and  that 
case  and  Ihewe  v.  Goulton  (4)  establish 
that  an  action  does  not  lie  against  a 
returning  officer  for  refusing  a  vote,  un- 
less he  does  so  mahciously.  In  neither 
the  first  nor  second  count  is  there  any  alle- 
gation of  mahce  or  of  wilful  misconduct, 
and  it  is  quite  consistent'  with    those 

(1)  STermEep.  646. 

(2)  1  Smith's  Lead.  Cas.  4th  ed.  185 ;  s.  c.  2  Ld. 
Raym.  938. 

(3)  7  E.  &  B.  377 ;  s.  c  26  Law  J.  Kep.  (n.8.) 
Q.B.  151. 

(4)  1  East,  563  n. 
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counts,  that  what  is  charged  there  against 
the  defendant  occurred  accidentally.  The 
legislature  by  the  11th  section,  in  which 
a  penalty  is  imposed  on  an  officer,  "  who 
is  guilty  of  any  wilful  misfeasance,  or 
any  wilful  act  or  omission  in  contraven- 
tion of  the  Act,"  clearly  indicated  that 
the  party  should  not  be  entitled  to  any 
remedy,  unless  the  act  complained  of  was 
a  wilful  one.  Moreover,  that  section 
gives  the  penalty  to  the  party  aggrieved, 
and  therefore,  but  for  the  words  there,  "  in 
addition  to  any  other  penalty  or  liability," 
there  would  be  no  doubt  that  there 
could  be  no  other  remedy  to  the  party 
than  such  penalty — Couch  v.  Steel  (5); 
and  the  words,  "  other  penalty  or  liabili^,** 
in  that  section,  refer  to  the  punishment 
given  by  sections  3  and  4  for  the  wilful 
acts  there  mentioned.  Again,  and  this 
applies  to  all  the  counts,  the  plaintiff  is 
not  shewn  to  be  a  party  aggrieved,  so  as 
to  be  entitled  to  maintain  an  action.  In 
Ashhy  V.  White  (2),  the  plaintiff  was  the 
voter,  who  had  been  deprived  of  the  ex- 
ercise of  the  franchise,  but  is  a  candidate 
a  party  aggrieved  ?  and  even  admitting, 
that  the  candidate  might  maintain  the 
action,  if  in  consequence  of  the  defen- 
dant's neglect  of  duty  he  lost  the  election, 
still  as  it  does  not  appear  that  the  election 
was  lost  by  such  neglect  of  duty,  and  the 
allegation,  "  whereby  he  lost,"  &c,,  is  no- 
thing by  itself,  it  must  be  shewn  how  it 
occurred.  That  is  not  done,  and  non 
constat  but  that  the  votes  which  were 
thrown  away  were  given  for  the  plaintiff's 
opponent  at  the  election ;  and  there  is  no- 
thing to  identify  the  votes  which  were 
struck  off,  with  those  voting  papers  which 
were  not  officially  marked. 

Henry  James  (H.  T,  Atkinson  with 
him),  in  support  of  the  declaration. — A 
duty  is  cast  by  the  statute  on  some  one 
to  perform  certain  official  acts,  and  the 
declaration  shews  that  the  defendant 
accepted  that  duty,  and  that  the  plaintiff 
was  aggrieved  by  the  breach  of  such  duty, 
and  the  plaintiff  is  therefore  entitled  to 
maintain  this  action.  The  statute  re- 
quires* the  ballot  paper  to  be  marked  with 
an  official  mark  and  shewn  to  the  pre- 

(5)  3  R  &  B.  402 ;  s.c.  23  Law  J.  Rep.  (w.s.) 
Q.B.  121. 


siding  officer  before  being  put  in  the  box, 
and  makes  a  ballot  paper  void  whieh  is 
put  in  not  so  marked,  therefore  the  mark* 
ing  it  with  the  official  mark,  the  ascer- 
taining that  the  paper  put  in  is  so  marked, 
apd  the  presence  for  that  purpose,  are 
compulsory.  The  presiding  officer,  no 
doubt,  may  delegate  his  duties  to  a  clerk, 
but  the  act  of  the  clerk  is  his  act,  and  ad- 
mitting therefore  that  these  duties  may  be 
performed  by  a  clerk,  they  are  still  legally 
the  duties  of  the  presiding  officer.  Bat  it 
is  not  necessary  to  argue  that,  even  if 
shewn  to  be  done  by  a  clerk,  the  presiding 
officer  is  liable,  for  it  is  averred  in  the 
declaration  that  the  defendant  undertook 
the  duties,  and  that  consequently  nega- 
tives the  delegation  of  them  to  any  one  else. 
Tlien,  again,  a  presiding  officer  is  a 
ministerial  officer  only,  and,  if  that  be  so, 
he  is  of  course  liable  to  an  action  for  the 
breach  of  the  duties  which  are  cast  on 
him  by  the  statute.  The  duties  he  has 
to  perform  under  this  statute  are  all  only 
ministeritd  with  the  exception  of  one  or 
two,  viz.,  in  the  case  of  personation  of  a 
voter,  or  of  a  ballot  paper  having  been 
inadvertently  destroyed.  The  duties  are 
ministerial,  and  duties  which  he  is  bound 
to  perform,  and  it  is  not  sufficient  that  he 
merely  exercised  due  and  reasonable  care 
in  their  performance.  Ashby  y^  Whiie  (2) 
was  the  case  of  a  returning  officer,  who  had 
to  act  judicially  as  to  the  right  of  voting, 
and  not  merely  ministerially ;  so  also  was 
Cullen  V.  'Morris  (6)  ;  but  in  the  present 
case  the  acts  of  the  defendant,  like  those 
of  the  collector  of  customs  in  Barry  y, 
Amand  (7),  were  purely  ministerial,  and 
he  is  therefore  liable  to  an  action  for  not 
performing  them.  Li  MiUer  v.  Seare  (8) 
trespass  was  brought  against  Commis- 
sioners of  Bankruptcy  for  imprisoning 
the  plaintiff,  the  defendants  being  only 
mistaken,  and  the  question  was  whether 
their  office  was  judicial  or  ministerial,  and 
it  was  held  to  be  the  latter,  and  judgment 
was  given  for  the  plaintiff.  That  case  was 
approved  of  in  SchinotH  v.  Bumjpsted  (1), 

(6)  2  Stark.  577. 

(7)  10  Ad.  &  K  646 ;  8.  c  9  Law  J.  Rep.  (na) 
Q.B.  226. 

(8)  2  W.  Black.  1141. 


Digitized  by 


Google 


12.] 


TRINITY  TERM,  1873. 


223 


don  against  a  statutory  manager  of 
rrj,  who  had  to  detennine  matters 
pate,  and  it  was  held  that  his  office 
inisterial,  and  that  the  action  laj. 
rling  v.  Turner  (9)  it  was  held  that 
ion  lay  for  not  granting  a  poll,  and 
\i.  in  one  report  of  it,  the  one  in  2 
f  25,  the  word  malicioasly  is  in- 
still it^^as  not  referred  to.    As  to 
V.  Ghtld  (3),  there  the  returning 
was  exercising  a  discretion,  and 
,t  reason  no  action  laj.      In  A  thin- 
The  Newcastle  Waterworks  Company 
person  was  held  liable  to  an  action 
fleet  of  duty,  notwithstanding  the 
contained  a  penalty,  and  in  Couch 
il  (5)  there  was  no  reservation  of 
ights,  yet  it  was  held  an  action  lay. 
pects  s.  11,  if  the  act  be  wilfd, 
longh  there  be  no  damage,  a  public 
is  committed,  and  the  penalty  can 
reed,  and  as  it  is  to  be  "  in  addi- 
fco  other   liabihtiee,   if  there    be 
though  not  wilful,  and  private 
accrues,  it    is    recoverable    by 

in  reply. — In  the  first  count  there 
ing  to  shew  that  the  plaintiff  is 
3d,  or  that  the  act  was  done  by 
ndant  himself,  and  no  allegation 
3  mark  was  not  on  when  the 
were  placed  in  the  box,  and  a 
eJlegation  of  a  public  duty  and  a 
njury  is  not  enough — BvUen  and 
^  Pleading  (last  edition). 
B,  J.,  referred  to  1  Wm.  Saund. 
ie  5,  and  Hartley  v.  Herring  (11).] 
36  shews  three  cases  where  the 

by  the  voter  invalidates  the  vote, 
he  second  count,  the  defendant 
e  been  there  ready  to  do  his 
I  there  is  no  allegation  that  the 
yas  lost  by  his  default,  and  the 
8  to  the  first  count  mosi^y  apply, 
ay  also  be  said  as  to  the  third 
These  duties  are  not  the  duties  of 
iin^  ofiBcer,  they  are  to  be  done 
ad  nis  clerks,  and  therefore  it  is 
igh     only    to     allege    that    he 

perform  them,  and  the  gene- 

9)  2  liov.  50. 

10)  Iaw  Bep.  6  Exch.  404. 

11)  8  Term  Bep.  130. 


ral  allegation  that  he  took  on  himself  the 
duties  does  not  carry  the  matter  further, 
and  it  is  incumbent  on  the  plaintiff  to 
shew  that  a  clerk  was  not  acting.  Miller  v. 
Seare  (8)  was  a  case  of  false  imprison- 
ment, and  so  the  plaintiff  could  not  allege 
malice,  and  the  case  was  simply  one  of 
excess  of  jurisdiction  and  is  so  put  in 
SchinoUi  v.  Bwmpsted  (1),  which  was 
only  a  case  of  suing  for  money  to  which 
the  plaintiff  was  entitled  under  a  statute ; 
and  again  in  Barry  v.  Amaud  (7)  tobacco 
was  detained  to  which  the  plaintiff  was 
entitled.  Couch  v.  Steele  (5)  and  AthiU' 
son  V.  The  Newcastle  Waterworks  Company 
(10)  are  no  doubt  cases  of  statutory  duties, 
but  this  case  goes  further,  being  one  where 
special  directions  are  given  which  are 
simply  as  to  the  mode  of  doing  certain 
things  and  directory,  and  further  in  those 
cases  the  penalty  went  to  the  informer,  here 
it  goes  to  the  party  grieved,  and  if  the  other 
side  be  right  each  grieved  party  may  bring 
an  action  for  damages  and  also  have 
the  penally,  and  rule  36  shews  cases  of 
misfeasance  of  the  party  voting  where  yet 
the  candidate  may  be  damnified. 

BoviLL,  C.J. — The  first  question  which 
arises  is  as  to  the  nature  of  the  duties  of 
the  presiding  officer  and  clerks  under  the 
Ballot  Act,  1872,  the  present  case  being 
one  of  a  municipal,  but  the  provisions  in 
question  being  provisions,  many  of  which 
equally  apply  to  a  parliamentai^  election. 
It  is  necessary  in  deciding  this  question 
to  see  first  what  is  the  machineiy  which 
is  provided.  The  first  provision  is  as  to 
the  polling  districts  and  polling  places,  as 
to  which  section  5  provides  that  the  local 
authority  of  every  county  shall  divide  it 
into  polling  districts  and  assign  poUing 
places  to  each  district,  and  that  the  local 
authority  of  every  borough  shall,  if  they 
think  it  desirable,  divide  it  into  poUing 
districts.  Next  come  the  provisions  as 
to  providing  polling  stations,  which  are 
contained  in  rules  15,  16,  20  and  21  in  the 
first  schedule.  By  these,  at  every  polliog 
place,  the  returning  officer  is  to  provide  a 
sufficient  number  of  polling  stations,  each 
polling  station  is  to  be  fiimished  with 
compartments  in  which  voters  may  mark 
their  votes  screened  from  observation, 
the  returning  officer  is  to  provide  each 
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polliDg  station  with  materials  for  voters  to 
mark  the  ballot  papers,  instruments  for 
stamping  thereon  the  official  mark  (which 
is  to  be  kept  secret)  and  copies  of  the 
regrister  of  voters  allotted  to  die  station, 
and  the  returning  officer  is  to  appoint  a 
presiding  officer  to  preside  at  each  station 
who  shall  keep  order  there,  regulate  the 
admission  of  voters  and  exclude  all  other 
persons  except  the  clerks,  agents  and  con- 
stables. And  also  by  sections  9  and  10, 
persons  misconducting  themselves  at  the 
station  or  not  obeying  the  lawful  orders 
of  the  presiding  officer  may,  under  his 
orders,  be  removed  by  a  constable,  and 
for  the  purpose  of  adjournment  and  every 
enactment  as  to  the  poll  the  presiding 
officer  is  to  have  the  power  of  deputy  re- 
turning officer,  and  he  and  every  clerk  ap- 
pointed by  the  returning  officer  have 
power  to  ask  the  authorised  questions 
and  administer  the  authorised  oaths,  and 
he  and  any  justice  may  administer  the  au- 
thorised declarations.  Further  by  section 
8  every  returning  officer  is  to  provide 
nomination  papers,  polling  stations,  ballot 
boxes,  ballot  papers,  stamping  instru- 
ments, copies  of  registers  and  other 
things,  and  appoint  and  pay  officers  and 
do  such  acts  and  things  as  may  be  neces- 
sary for  effectuallyconducting  the  election. 
And  by  rule  50  the  presiding  officer 
may,  by  the  clerks  appointed  to  assist 
him,  do  any  act  he  is  authorised  to  do  at 
a  polling  station  except  orderingthe  arrest, 
exclusion  or  ejection  of  any  person  firom 
the  polling  station.  Now  we  come  to 
what  is  necessary  to  be  done  on  the  poll. 
By  section  2  the  vote  is  to  be  by  a  de- 
scribed ballot  paper,  which  "  at  the  time 
of  voting  shall  be  marked  on  both  sides 
with  an  official  mark,"  and  delivered  at 
the  station  to  the  voter,  whose  registered 
number  shall  be  put  on  the  counterfoil, 
and  the  voter  "  having  secretly  marked 
his  vote  on  the  paper,  and  folded  it  up  so 
as  to  conceal  his  vote,  shall  place  it  in  a 
closed  box  in  the  presence  of  the  officer 
presiding  at  the  polling  station  (in  this 
Act  called  the  'presidrng  officer*)  after 
having  shewn  to  him  the  official  mark  at 
the  back."  And  by  rules  24,  25,  and  26 
immediately  before  the  ballot  paper  is  de- 
livered to  a  voter  it  is  to  be  marked  on 
both  sides  with  the  official  mark,  either 


stamped  or  perforated,  and  other  matters 
done,  and  the  voter  on  receiving  it  is 
forthwith  to  proceed  into  a  compartment, 
mark  it,  fold  it  up  so  as  to  conceal  his 
vote,  and  put  it  so  folded  up  in  the  ballot 
box;  and  in  certain  cases  the  presiding 
officer  may  act  for  the  voter  in  a  specified 
way.  It  then  becomes  necessary  to  refer 
to  the  directions  given  to  guide  the  voters, 
which  are  given  at  the  end  of  schedule  2, 
and  which  are  to  be  printed  in  conspicaous 
characters  and  placalk'ded  outside  every 
station  and  compartment;  by  these  the 
voter  is  to  go  into  a  compartment,  and 
place  a  mark  against  the  names  of  the  can- 
didates he  votes  for,  he  is  then  to  fold  op 
the  paper  so  as  to  shew  the  official  mark 
on  the  back,  and  leaving  the  comparianent 
without  shewing  the  front  to  any  one, 
shew  the  officifJ  mark  to  the  presiding 
officer,  and  in  his  presence  put  it  into  the 
ballot  box  and  leave  the  station;  if  a 
paper  be  inadvertently  spoiled,  the  pre- 
siding officer  may  give  the  voter  another. 
The  only  other  section  to  which  it  is 
necessary  to  refer  is  section  11,  which 
provides  that  **  every  returning  offioer, 
presiding  officer  and  clerk  who  is  goilty 
of  any  wilfal  misfeasance,  or  any  wilful 
act  or  omission  in  contravention  of  this 
Act  shall,  in  addition  to  any  other  penalty 
or  liability  to  which  he  may  be  subject, 
forfeit  to  any  person  aggrieved  by  such 
misfeance,  act  or  omission  a  pencd  suni 
not  exceeding  one  hundred  pounds." 

In  the  present  action  there  are  three 
allegations  of  duty  as  respects  the  defen- 
dant, the  presiding  officer.  First,  to  de- 
liver to  the  voter  a  ballot  paper  marked 
with  the  official  mark;  secondly,  to  be 
present  at  the  polling  station  so  tiiateach 
voter  might  shew  the  official  mark  to  him ; 
thirdly,  to  ascertain  before  the  ballot  paper 
is  put  into  the  box  that  it  is  the  properly 
marked  paper.  There  are  no  clauses  in 
the  statute,  rules  or  directions  which 
directly  impose  on  the  presiding  offioer 
the  duty  of  delivering  the  officially-marked 
paper  to  the  voter ;  but  I  am  of  opinion 
that  it  is  the  duty  of  some  one  to  do  this, 
some  one  is  to  use  the  stamp,  which 
manifestly  is  not 'to  be  so  secret  but  that 
the  voter  may  see  and  recognise  it,  as  it 
is  to  be  both  on  the  front  and  back  of  the 
paper  handed  to  him,  and  he  is  to  fold 


Digitized  by 


Google 


Vol.  42.] 


TRINITT  TERM,  1873. 


225 


the  paper  so  as  to  Bbe^,  andf  shew  it  to 
the  presidmg  officer,  and  the  voter  is  not 
to  stamp  it,  but  it  most  be  provided  for 
nse  at  the  station,  and  the  voter  on  de- 
livery of  it  to  him  is  to  mark  his  vote 
on  it  and  put  it  into  the  box.  Now  these 
being  matters  which  are  to  be  done  at  the 
polling  station,  who  is  to  attend  there  ? 
The  presiding  officer  is  to  preside,  order 
and  direct,  bat  other  officers  may  be  ap- 
pointed; and  whereas  sometimes  in  a 
small  place  there  may  be  only  a  presiding 
officer,  in  a  large  town  it  would  be  im- 
possible for  the  presiding  officer  alone  to 
conduct  matters,  and  therefore  there  is  a 
provision  as  to  clerks ;  and  in  such  a  place 
there  would  generally  be  several  clerks  to 
do  the  various  acts,  and  it  would  only  be 
in  oases  of  diffiarence  that  the  presiding 
officer  would  interfere.  The  duty  of  de- 
livering the  papers  lies  on  some  one,  and 
who  i&B  is  depends  on  whom  the  duty 
is  entrusted  to.  The  pvesiding  officer 
may  imdertake  to  do  so,  or  by  r^e  50  he 
may  depute  this  to  a  clerk ;  but  one  or 
the  other  must  do  it,  this  is  clear ;  and 
the  result  I  arrive  at  is,  that  a  duty  of 
delivering  the  officially  marked  paper 
exists,  and  that  it  rests  on  the  person 
who  undertakes  it  at  the  polling  station, 
not  on  the  person  undertaking  generally 
the  duties  of  the  station,  but  on  the  pre- 
siding officer  or  clerk  who  in  fiict  under- 
takes the  duty  of  deliveiy.  But  though 
it  is  true  that  the  clerks  may  act 
because  they  may  be  deputed,  yet  as 
they  are  appointed  and  paid  by  the  re- 
turning officer,  each  clerk  is  independent, 
and  in  my  opinioti  the  presiding  officer  is 
not  in  law  responsible  for  the  acts  of  a 
clerk  in  deUvering  a  paper  not  properly 
marked ;  in  such  case  the  clerk  would  be 
responsible,  but  if  the  presiding  officer 
did  in  fact  deliver,  it  would  be  his  duty 
to  see  that  the  paper  he  delivered  had  the 
proper  mark,  and  if  it  were  without  he 
would  be  guilty  of  a  neglect  of  duiy ;  the 
matter  depends  on  who  personally  acted. 
The  next  c^pestion  is,  how  far  the  presid- 
ing officer  IS  bound  to  be  present  at  the 
poUmg  station,  so  that  the  voter  before 
placing  his  ballot  paper  in  the  box  can 
shew  to  him,  as  presiding  officer,  the 
official  mark  on  its  back.  Nowit  is  clear 
that  the  voters  are  required  to  shew  the 


official  mark  to'the  presiding  officer,  and 
there  must  be  some  one  to  see  it ;  this  may 
be  done  by  the  presiding  officer,  but  in  a 
large  place  or  district  where  there  are 
many  voters,  it  would  be  impossible  for 
him  to  perform  this  entirely  himself 
and  seeing  that  it  is  one  of  Ihe  matters 
which  by  Rule  50  may  be  deputed  to  a 
clerk,  no  doubt,  in  practice,  this  matter 
would  be  handed  over  to  clerks  to  whom 
the  voters  would  exhibit  their  papers,  there 
could  be  no  objection  to  this,  and  matters 
could  hardly  be  conducted  in  any  other 
way.  Some  one  is  to  see  that  the  official 
mark  is  on  the  paper,  but  here  again  the 
duty  lies  on  the  presiding  officer  or  clerk, 
whoever  undertakes  it.  The  next  ques- 
tion is,  as  to  the  duty  of  ascertaining, 
before  the  voters  put  the  ballot  papers  in 
the  box,  whether  they  are  properly  marked 
with  the  official  mark.  Now,  I  do  not  find 
any  clause  in  the  Act  making  it  impera- 
tive on  the  presiding  officer  or  derk  to  do 
this.  The  duty  is  cast  on  the  vcter  to 
shew  the  paper,  as  appears  from  the  latter 
part  of  section  2  and  the  directions  to 
voters ;  practically  I  do  not  see  that  any 
such  duty  lies  on  the  presiding  officer  or 
clerks.  What  is  there  to  prevent  the  voter 
putting  the  paper  in  without  this  P  There 
IS  no  power  in  the  presiding  officer  to 
prevent  it,  nothing  in  the  Act  to  authorise 
ids  interference,  and  a  duiy  is  thrown  on 
the  voter,  and  enfoi*ced  by  the  Act  and 
directions  to  voters.  On  the  whole,  I 
come  to  the  conclusion  that  no  duty  such 
as  that  alleged  in  the  declaration  is 
thrown  on  the  presiding  officer  of  ascer- 
taining before  they  are  put  in  the  box 
whether  the  ballot  papers  bear  the  official 
mark.  Those  are  the  three  matters  of 
duty  which  are  alleged,  and  it  then  be- 
comes necessary  for  the  plaintiff  to  shew 
that  the  duties  devolved  on  the  defendant. 
It  therefore  seems  to  me  that  it  is  neces- 
sary to  shew  that  the  presiding  officer 
personally  interfered  and  undertook  them, 
i.e.  personally  delivered  tiie  papers  to  the 
voters,  and  undertook  himself  the  duiy 
of  being  present,  and  neglected  such 
duties. 

Now  I  think  that  the  first  count  suffi- 
ciently shews  that  the   defendant  was 
and  acted  as  presiding  officer,  and  in  the 
absence  of  any  stat^eoot  as  to  derioii 
2  G 
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tliat  he  was  bound  to  be  present.  Is  it 
tben  shewn  that  the  plaintiff  was  injured 
by  the  defendant's  neglect  of  duty  P  On 
this  point  it  seems  to  me  that  the  first 
count  is  defectiye  and  bad  after  verdict, 
for  there  is  an  absence  of  any  statement 
to  connect  the  unmarked  votes  with  those 
rejected  by  the  barrister,  or  shew  that  the 
majority  or  election  was  affected  there- 
by,  or  that  the  voters  voted  for  the 
plaintiff.  The  only  allegation  that  could 
be  so  construed  is  one  (coming  after 
the  insufficient  allegations)  that  '*  and  by 
reason  of  the  neglect  of  the  respective 
duties  by  the  defendant,  committed 
as  hereinbefore  described,  the  plaintiff 
was  prevented  from  being  elected,  &c." 
But  such  an  allegation  h^  always  been 
held  to  be  a  conclusion  of  law.  It  is 
necessary  to  have  a  statement  of  the 
facts  on  which  the  allegation  rests ;  the 
flMts  must  warrant  the  allegation,  and 
the  allegation  here  is  an  allegation  of 
matter  of  law  after  a  statement  of  facts ; 
and  therefore  I  say  that  this  is  not  an  alle- 
ffation  of  fact  curing  the  preceding  de- 
fective statements.  Therefore,  I  am  of 
opinion,  that  though  in  the  first  count 
the  allegation  of  duty  is  good,  and  the 
breach  alleged  is  prima  facie  though  not 
altogether  good,  our  judgment  on  this 
count  should  be  for  the  defendant.  As 
respects  the  second  count,  I  also  think 
that  there  is  a  duty  sufficiently  shewn  to 
rest  on  the  defendant,  but  not  a  sufficient 
allegation  in  favour  of  the  plaintiff  being 
aggrieved  by  its  breach.  As  respects  the 
third  count,  the  case  falls  within  sect.  II, 
and  there  is  a  sufficient  statement  that 
the  votes  were  given  for  the  plaintiff  and 
disallowed,  and  therefore  that  count  is  a 
sufficient  count  in  law,  thoagh  of  course 
I  except  so  much  as  relates  to  the  duty 
of  ascertaining  before  they  were  put  in 
the  box  whether  the  papers  bore  tins  offi- 
cUfil  mark.  It  has  been  said  that  the  first 
and  second  counts  are  not  maintainable, 
and  that  the  plaintiff  must  rely  on  the 
third  count  only,  because  of  sect.  II,  but 
this  is  not  so,  because  it  is  provided  by 
that  section  that  the  penalty  therein 
shall  be  "in  addition  to  any  other  pe- 
nalty or  liability  to  which  he  may  be 
subject ;"  and  if  the  duties  be  broken  by 
him,  the  defencbni  is  liable  in  addition  to 


his  liability  under  sect.  II.  And  as  re- 
spects the  argament  that  it  is  neoessaiy 
to  shew  mahce  or  negligence,  thoagh 
under  sect.  II  this  is  necessary,  if  there 
be  a  positive  duty,  as  I  think  there  is, 
this  is  immaterial,  and  non-perfiormanoe 
thereof  is  enough. 

KsATiNO,  J. — This  is  an  action  against 
the  defendant  as  presiding  officer  at  a 
municipal  election  under  me  Ballot  Act, 
1872,  for  the  breach  of  o&cbBim  duties. 
The  breaches  alleged  are,  first,  that  he 
delivered  a  ballot  paper  to  a  voter  which 
was  not  officially  stamped ;  secondly,  that 
he  did  not  ascertain  that  it  was  so 
stamped  before  it  was  put  into  the  ballot 
box ;  thirdly,  that  he  was  not  present,  so 
that  he  could  ascertain  this.  The  first 
question  is,  whether  the  statute  creates  a 
duty  on  the  defendant  as  presiding  officer 
for  the  breach  of  which  he  is  liable,  and 
it  has  been  forcibly  contended  that  it 
was  not  intended  to  create  a  duty  in  the 
defendant,  or  indeed  any  person,  so  as  to 
make  them  liable  to  an  action.  It  ap- 
pears clear  to  me  that  the  Act  creates 
and  imposes  a  duty  on  some  one,  and  it 
would  be  a  strange  thing  if  we  were 
driven  to  such  a  constmction  as  would 
make  the  Act  nugatory,  as  would  be  the 
case  if  it  was  only  matter  of  discretion. 
The  scheme  of  the  Act  is  that  there 
should  be  secret  voting,  and  the  voter,  on 
coming  to  the  polling  station,  is  to  ask 
for  a  ballot  paper,  which  is  to  be  deli- 
vered by  the  officer  after  the  voter's 
name  is  called  out,  his  number  mailed 
on  the  counterfoil,  and  a  mark  put  against 
his  name  on  the  register,  so  as  to  ascer- 
tain his  identity,  and  his  being  on  the 
register  and  entitled  to  vote,  and  shew 
that  a  voting  paper  has  been  delivered  to 
him ;  and  sSao  before  delivery  an  official 
mark  is  to  be  stamped  on  it  by  the  offi- 
cer, and  as  it  is  miportant  that  this 
should  be  on  the  paper  delivered  to  the 
voter  and  deposited  in  the  ballot  box, 
accordingly  the  officer  is  enjoined  to 
stamp  it,  and  the  voter,  after  marking 
secretly  the  name  of  the  candidate  for 
whom  he  votes,  is  directed  to  fold  the 
paper  so  as  to  shew  the  official  mark, 
shew  it  to  the  presidin^^  officer,  and  de- 
posit it  in  his  preeenoe  in  the  ballot  box. 
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retaming  offioer  'appointed  the  de- 
alt presidiiig  officer,  and  it  was  his 
to  preside  and  keep  the  box  in  his 
;  bat  the  returning  offioer  can  ap- 

olerks,  and  the  presiding  offioer 
ielegate  to  snoh  derks  all  his  duties 
oertain  exceptions,  and  I  own  my 
jssion  is  that  he  could  delegate  to  a 
any  duties  not  so  excepted,  though  I 
labtful  whether  he  could  delegate  the 
Df  presiding,  as  this  is  pecnliarlj  ap- . 
iate  to  a  presiding  officer.  It  appears 
)  that  a  clear  duty  is  imposed  on 
one  to  deliyer  the  paper  officially 
)d  to  the  Yoter,  and  ^ma  facie  it  is 
ed  on  the  presiding  officer,  the  de- 
it.  I  do  not  intend  to  say  that  if 
egated  the  delivery  to  a  clerk,  who 
t  delivered,  that,  not  the  clerk,  but 
esiding  officer  would  be  liable,  in- 
'.  think  the  derk  and  not  the  pre- 

officer  would  be  so ;  but  if  the 
ing  officer  tries  to  get  rid  of  his 
y  he  must  shew  a  delegation  of  the 
and  therefore  it  seems  to  me  that 
:\;j  prima  fade  iA  on  the  defendant 
ver  the  paper.  The  second  duty  is 
ascertaining,  before  they  were  put 
box,  whether  the  ballot  pi^rs  bore 
oper  official  mark,  and  on  this  point 
r  from  my  Lord,  and  think  this 
9  equally  imposed  by  the  statute  on 
)fendant.  Suppose  the  voter  in- 
on  putting  an  improper  paper  into 
X,  uie  presiding  officer  is  to  have 
noe,  and  is  dir^ted  to  remove  per- 
nisconducting  themselves,  so  that, 
dlyas  the  box  is  to  be  kept  in  view, 
h  nothing  unreasonable  in  imposing 
a  tiie  duty  of  ascertaining  if  the 

papers  bear  the  proper  official 
wnichit  is  the  duty  of  flie  voter  to 
As  respects  the  duty  thirdly 
[,  I  think  the  Act  equally  imposes 
fa^  on  the  defendant  the  duly  of 
^resent  so  that  the  voter  may  be 

shew  the  official  mark ;  it  is  an 
ant  object  to  secure  that  the  paper 
the  box  is  the  stamped  paper.  I 
that  a  duty  is  created  in  all  the 
ases,  and  x\iKi  prima  facie  it  is  im- 
)n  the  defendant.  Is,  then,  such  a 
of  duty  shewn  that  an  action  lies 
;  the  defendant?  Now  the  duty 
bo  me  to  be  ministerial,  and  there- 


fore there  may  be   a  breach  without 
jnalioe,  and  the  case  fidls  within  the  au- 
thorities where  it  has   been  held  that 
where  a  duty  is  ministerial,  and  has  been 
omitted  or  improperlv  fulfilled,  an  action 
lies.     I  think,  therefore,  that  the  duties 
are  duties  for  the  breach  of  which  axi^ 
action    lies,  and   that,   notwithstanding 
section  II,  for  though  it  has  been  forcibly 
argued  that  section  II  is  intended  to  con- 
fine the  remedy  to  the  penalty,  it  appears 
to  me  that  the  section  is  cumulative,  and 
that  the  action  at  common  law  is  un- 
touched.    The  only  remaining  question, 
therefore,  is  whether  the  declaration  dis- 
closes a  statutory  duty  and  breadi  there- 
of.   Here  I  again  differ  from  my  Lord, 
though  I  do  so  with  distrust,  especially 
as  I  have  had  hesitation  from  being  struck 
with  the  argument  that  the  action  having 
been  given  to  the  party  aggrieved,  it  was 
necessary  to  shew  the  facts  preciBely. 
But  after  consideration  I  think  the  first 
count  sufficient,  for  even  assuming  it  is 
open  to  criticism  as  to  the  non-identity  of 
the  voting  papers,  and  the  voting  for  the 
plaintiff,  there  yet  remains  sufficient,  be- 
cause, there  beiuff  here  clearly  a  duty  and 
breach  thereof  shewn,  I  ^do  not  take  the 
same  view  as  my  Lord  as  to  the  condud- 
ing  allegation,  and  think  that  it  is  shewn 
on  the  count  that  the  plaintiff  is  aggrieved. 
That  allegation  is  not  strictly  or  simply  a 
deduction  of  law  (in  which  case  I  should 
agree  with  my  Lord),  but  in  truth  a 
statement  of  fact  not  law,  it  is  that,  *'  by 
reason  of  the  neglect  of  the  respective 
duties  by  the  d^endant  committed,  as 
hereinbefore  described,  the  plaintiff  was 
prevented  from  being  elected,'*  &c.,  which 
appears  to  me  to  be  a  traversiblefaci    As 
respects  the  second  count,  I  take  a  similar 
view  as  to  there  being  also  a  sufficient 
duty  and  breach,  and  as  to  the  concluding 
allegation  without  the  intermediate  &cts 
shewing  that  the  plaintiff  is  aggrieved. 
And  as  respects  the  third  count,  I  agree 
with  my  Lord.   In  my  opinion,  theremre, 
there  should  be  judgment  for  tiie  plaintiff 
on  all  three  counts. 

Bbett,  J. — ^Two  classes  of  questions 
arise  here,  the  first  arising  on  the  Act 
and  being  general  and  important,  the 
second   arising   on  tiie  declaration  an4 
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being  of  litUe  importance.    As  respeois 
the  questions  arising  on  the  Act,  the  first 
question  is  whether  it  is  merely  directoiy, 
or  imposes  duties.     The  argument,  even 
on  the  part  of  the  defendant,  shews  that 
a  course  of  conduct  is  imposed  on  some 
one,  and  it  seems  to  me  the  Act  imposes 
daties  because  it  gives  rules  of  conduct 
which  are  to  be  observed,  provides  that 
the  services  shall  be  paid,  and  deals  with 
these  matters  for  the  public  protection. 
The  scheme  of  the  Act  is  contained  in 
its  sections,  and  the  rules  in  the  schedules. 
By  this  scheme  the  local  authorities  are 
to  appoint  polling  places,  and  then  the 
returning    officer   is  to    act;    the  local 
authority  by  section  5  having  in  counties 
to    create  districts  and  assign  to  them 
polling     places,    and    in    boroughs,    if 
they  think  it  desirable,  to  create  districts ; 
and  the  returning  officer,  by  section  8, 
having  to  provide    nomination    papers, 
polling,  stations,    ballot    boxes,    ballot 
papers,   stamping  instruments,  oopies  of 
registers   of  voters    and    other   things, 
and    appoint   and    also    pay    necessary 
officers,    a   provision   which,   taken  to- 
gether  with    section    10    and  rule  48, 
shews  that  the  returning  officer  is  to  ap- 
point the  clerks ;  and  then  by  the  rules 
provisions  are  made  as  to  the  construction 
of  the  polling  stations.    What  we  have 
to  consider  is  the  polling  stations.     By 
rule  21  the  returning  officer  may  appoint 
a  presiding  officer  for  each  station,  but 
this  is  not  absolute  and  imperative,  be- 
cause by  rule  47  he  may  preside  himself, 
and,  if  he  does  not  appoint  one,  would  do 
80.    Bule  48  confirms  that  he  is  to  ap- 

£>int  the  clerks,  for  it  says  that  in  ad- 
tion  to  any  clerks,  he  may  appoint  com- 
petent persons  to  assist  him  in  counting 
the  votes.  And  the  presiding  officer  being 
appointed,  and  also  clerks  if  necessary, 
i£en  come  section  2,  rules  23,  24,  25, 
and  the  directions  to  the  voter  in  the 
schedule,  and  the  scheme  is  that  the  pre- 
siding officer  is  to  shew  that  the  ballot  box 
is  empty,  and  to  place  it  in  his  presence, 
and  it  is  the  duiy  of  the  presiding  officer 
to  deliver  to  the  voter  an  officially  marked 
voting  paper.  K  that  were  aD,  the  scheme 
would  be  incomplete,  but  the  voter  is  not 
to  leave  the  booth,  and  it  being  the  duty 
of  the  presiding  officer  to  stamp  the  paper, 


the  voter  is  to  go  into  a  compartment  of 
the  station,  mark  the  cmdidate  for  whom 
he  votes,  fold  up  the  paper  so  as  to  shew 
the  official  mark  on  the  back  without 
shewing  its  fixmt,  shew  the  officisd  mark 
to  the  presiding  officer  in  whose  presence 
the  box  is,  and  put  it  in  his  presence  into 
the  box.     There  no  doubt  is  no  enact- 
ment that  the  officer  is  to  look  out,  but 
the  necessary  inference  is  that  he  is  to 
look,  and  consequently  it  is  his  duty  to 
be  there.    This  is  for  the  protection  not 
of  the  voter  but  of  the  public,  and  as  the 
officer  is  to  see  if  the  mark  be  on  the  paper, 
io  look  and  see  whether  it  is  the  proper 
paper,  and  prevent  a  fictitious  paper  bemg 
put  in  the  box  and  the  real  one  taken 
away,  it    therefore   seems    to   me  that 
though  it  is  not  expressly  enacted,   it 
would  make  the  Act  useless  unless  we 
said  that  it  really  expresses  that  some  one, 
i.e.j  he  who  presides,  is  to  deliver  the 
officially  marked  paper  to  the  voter,  be 
present  and  examine  the  mark,  and  see 
that  none  but  the  proper  paper  is  put 
into  the  box.    These  are  duties  and  not 
mere  directions  to  the  person  who  under- 
takes  to  perform  them  for  payment.  Then 
comes  the  question  whether  the  presiding 
officer    alone    is    to    do    these    things. 
Prima  fade  he  is,  and  frimja  jaxM  he 
undertekes  this  on  accepting  his  office, 
but  by  rule  50  he  may  delegate  to  the 
clerks  appointed  to  assist  him  any  act  he 
is  required  to  do  with  certain  exceptiima, 
he  may  delegate  some  duties,  but  those 
which  he  does  not  delegate  he  is  to  per- 
form, and  if  he  delegates  and  does  not 
interfere  he  is  not  liable  for  the  derk, 
because  the  clerk  is  not  his  servant,  he  has 
no  choice  in  his  selection^  and  the  derk  is 
appointed  by  others.  He  is  only  responsible 
for  commissions  or  omissions  in  duties 
which  he  performs,  but  'prvma  facie  he  nn^ 
dertakes  tiie  duties.  Then  comes  the  ques- 
tion whether  there  is  a  right  of  action  to 
the  pariy  aggrieved  for  a  oommiasion  or 
omission  in  respect  of  a  duty,  without  its 
being  malicious  or  wilful.    I  think  there 
is,  because  the  duties  are    miniaterial, 
and  therefore  by  the  general  law  an  action 
lies  if  a  person  be  a^rieved.     BclmoUi 
V.  Bvmvpsted  (1),  Tozer  v.  GMd  (3),  and 
Alkinaon  v.  TheNeuHsasUe  WateruforJa  Gbm- 
pamf  (10)  are  authorities  sh^win^iha^ 
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is  BOy  nnlees  the  statute  prevents  it. 

said  that  it  is  prevented  here  by 
m  11,  bat  even  if  there  were  no  ex« 
3a  therein,  I  flEmey,  though  I  have 
bj  that  Oouch  v«  Steele  (5)  would 
';  but  there  is  a  special  exception, 
that  the  penalty  is  to  be  in  addition 
y  other  penalty  or  liability  to  which 
officer  or  clerk  may  be  subject ;  and 
fore  the  statute  here  does  not  pre- 
an  action,  and  it  is  clear  that  some 
lay  be  liable  for  a  breach  of  duty. 
e   remaining    question  is,    is    this 
irly  stated  ?    This  depends  on  rules 
istmction.     It  has  been  urged  that 
re  to  construe  this- declaration  more 
ly,  because  it  is  a  hard  action ;  but 
is  not  so.    We  are  bound  to  give 
ame  construction  as  in  any  other 
and  if  the  declaration  be  certain,  to 
omon  extent,  it  is  sufficient.    It  is 
sary  to  state  the  duties,  allege  a 
il  breach,  and  shew  that  the  j^urty 
riieved ;  that  is  all ;  and  as  respects 
Eunages,  they  are  at  large,  and  it  is 
lecessary  to  allege  specific  damages, 
construing  this  declaration  by  the 
ajy  rules  applicable  on  general  de- 
3r,  we  are  to  see  if  a  prima  facie  case 
de  out.    As  respects  the  first  count, 
prima  facie,  the  defendant's  duty  to 
)r  the  officially  marked  ballot  papers 
>  ascertain  they  are  so  marked  before 
are  put  in  the  ballot  box,  and  the 
hes  are  alleged  sufficiently.     And 
lal  point  of  <£fficulty  is  whether  the 
iff  is  shewn  to  be  aggrieved  thereby, 
allegations  as  to  what  took  place 
)  the    hamster  may    be   open    to 
am,  but  this  is  immaterial  because 
nal  allegation  is  sufficient  to  shew 
he  plaintiff  is  aggrieved,  for  though 
ord   thinks  differently  and  I  have 
>ubt,  it  seems  tome  that  it  is  not  an 
tion  of  resulting  duiy  or  law.     The 
tion  is  "  and  by  reason  of  the  neglect 

respective  duties  by  the  defendant 
itted  as  hereinbefore  described 
laintiff  was  prevented  fipom  being 
i,  Ac.,"  and  the  preventing  could 
ave  occurred  unless  the  votes  were 
n  away,  therefore  the  allegation  is 
le  of  duty  or  law  but  of  a  fact  which 
the  result  of  other  facts,  and  so 
ia  ^  statement  that  the  breach  of 


dutymade  the  plaintiff  aggrieved;  whether 
damages  are  recoveraUe  for  what  took 
place  before  the  barrister  it  is  not  neces- 
sary to  decide.  As  respects  the  second 
county  though  there  is  no  express  enact- 
ment that  the  presiding  officer  is  to  be 
present,  yet  by  necessary  implication  it  is 
his  duty  unless  it  be  delegated,  therefore 
the  allegation  sets  out  a  duty  which  Hes 
on  some  one,  and  which  prima  fade  lies 
on  the  defendant,  and  its  breach  is  also 
shewn.  Consequently  the  first  and  second 
counts  disclose  a  cause  of  action.  As 
respects  the  third  count,  there  is  no  dif- 
ference of  opinion,  so  I  will  add  nothing 
on  that.  All  the  three  counts  disclose 
a  cause  of  action  the  first  and  second 
on  the  conmion  law,  the  third  on  the 
penalty  contained  in  section  11.  As  re- 
spects the  pleading  I  would  add  that  if 
on  a  traverse  of  the  negligence  it  be 
shewn  that  the  duties  were  delegated  to  a 
clerk  the  plaintiff  will  fiul. 

Gbove,  J. — ^I  am  of  the  same  opinion 
as  my  Lord  as  respects  the  existence  of 
only  two  out  of  the  three  alleged  duties. 
I  think  that  the  duty  of  delivering  the 
paper  and  being  present  are  duties  cast 
on  the  presiding  officer  for  the  time  being, 
and  I  say  the  time  being,  because  the 
duty  of  the  presiding  officer  may  possibly 
be  performed  by  clerks ;  and  as  respects 
the  third,  viz.,  the  ascertaining,  before 
they  are  put  in  the  box,  whether  the 

rkpers  are  officially  marked,  on  the  whole 
agree  with  my  Lord  that  no  duty  is 
imposed  on  the  presidiiu^  officer.  As  to 
the  delivery  of  the  bc^ot  papers,  and 
.being  present  that  the  voters  may  shew 
the  official  mark,  the  statute  does  not 
expressly  provide  that  this  is  the  duty  of 
the  presidmg  officer,  but  the  sections  im- 
pliedly shew  it  is.  Section  2  simply 
shews  that  the  paper  is  to  be  officially 
marked,  delivered  to  the  voter  in  the 
station,  and  after  being  secretly  marked 
placed  in  the  box,  in  the  presence  of  the 
officer  presiding,  therefore  some  one  is  to 
do  this,  but  we  must  look  elsewhere  to 
see  who  is  that  person.  Now,  clearly  it 
is  not  necessarily  the  returning  officer, 
unless  he  assumes  the  power  under  rule 
47,  because,  by  section  8,  the  returning 
officer  is  to  provide  such  officers  as  may 
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be  necesdary  for  the  conduct  of  tlie  elec- 
tion, and  it  is  clear  some  of  the  other 
officers  are  to  act,  if  not  the  presiding 
officer  the  clerks  appointed  by  the  return- 
ing officer,  and  if  the  duty  of  the  presiding 
officer  be  thrown  on  the  clerk  he  is  the 
presiding  officer  for  the  time.     The  pre- 
siding officer  or  clerk  so  acting  is  to  carry 
out   the   provisions,  or  it  may  be  the 
returning  officer,  if  he  elects  to  do  so. 
And  the  duty  is  important,  because  the 
voter  cannot    vote    unless   an  officially 
marked  paper  be  delivered  to  the  voter. 
Secondly,  Is  the  presiding  officer  neces- 
sarily to  be  present,  so  that  each  voter, 
before  putting   his  voting  paper  in  the 
box,  can  shew  the  officifJ  mark  on  its 
back  P     Section  2  is  sufficient  to  answer 
this,  for  it  says  the  voter  is  to  place  the 
paper  in  the  box  in  the  presence  of  the 
presiding    officer,    and    therefore    it    is 
necessary  that  he  should  be  present,  and 
further,  sections  9  and  10,  rules  20,  23, 
and  26,  and  the  directions  to  voters,  are 
emphatic  as  to  his  presence  being  neces- 
sary.    The  third  point  is,  whether  it  is 
the  duty  of  the  presiding  officer  to  ascer- 
tain that  the  official  mark  is  on  the  paper 
before  it  is  put  in  the  box.     This  is  not 
directly  imposed,  and  can  only  be  said  to 
be  so  impUedly  because  the  voter  is  to 
shew  the  mark  before  he  puts  the  paper 
in  the  box.     The  Act  would  specify  this 
if  it  were  necessary,  but  this  matter  is 
thrown  on  the  voter,  for  the  directions  to 
voters  direct  him  to  shew  the  mark,  and 
say  that  if  he,  the  voter,  takes  a  ballot 
paper  out  of  the  station,  **  or  deposits  in 
the  ballot  box  any  other  paper  than  the 
one  given  him  by  the  officer,"  he  shall  be 
guil^  of  a  misdemeanour,  so  that  there 
is  a  strong  guarantie  by  punishment  that 
the  paper  shall  be  the  same,  and  if  it  be, 
there  is  no  necessity  for  the  presiding 
officer  to  look  out.     It  would  be  hard, 
therefore,  to  imply  a  duty  on  the  presid- 
ing officer  of  afterwards  scrutinizing  a 
paper  which  he  has  just  given,  and  as  to 
which  a  duiy  is  cast  on  the  voter.     There 
is  nothing  to  compel  this  construction, 
and  the  duiy  is  cast  on  the  voter.     The 
next  question  is,  whether  the  breach  of 
duty  is  a  subject  of  action,  and  the  cases 
satisfy,  me  that  it  is.    If  there  were  only 
Mider  Vi  Seare  (8),  there  would  be  i^ 


satis&ctory  answer,  because  that  was  a 
case  of  hhe  imprisonment,  but  the  other 
cases  which  have  been  cited  shew  there  is 
a  liabiliiy  for  a  breach  of  duty  under  a 
statute,  though  not  malicious  or  wilful. 
Even  without  the  express  words  of  sec- 
tion 11, 1  should  doubt  whether  a  penal 
section  as  to  wilful  acts  takes  away  a 
cause  of  action  as  to  what  is  not  winnl, 
but  when  we  look  to  the  clause,  ^e 
matter  becomes  clear,  for  the  penaliy  is 
to  be  in  addition  to  other  penalties  and 
liabilities.  As  respects  the  next  ques- 
tion, I  agree  with  my  brothers  Keating 
and  Brett,  that  there  is  a  sufficient  alle- 
gation of  a  breach  to  bring  the  matter 
home  to  the  defendant^  and  that  the 
plaintiff  is  shewn  to  be  aggrieved,  and  I 
think  that  the  difficulty  is  cured  by  the 
allegation,  "  by  reason  of  the  neglect  of 
the  respective  duties  by  the  defendant, 
committed  as  hereinbefore  described,  the 
plaintiff  was  prevented  from  being  elec- 
ted." The  duties  alleged  Bare  as  to 
three  things,  there  are  specific  allegati<»is 
of  the  duties  and  breach  thereof,  and 
then  it  is  said  that  by  reason  of  the  de- 
fendant's neglect  of  the  respeeiwe  dtUies 
the  plaintiff  was  not  elected ;  that  is,  Uie 
defendant  has  broken  his  duty  in  t^iree 
respects,  and  the  result  is,  that  the  plain- 
tiff has  been  prevented  from  bemg 
elected.  The  allegation  here  is  not  a 
legal  inference,  and  hardly  a  mixed  one  of 
law  and  fact,  but  is  a  ^versable  &ck, 
and  is  sufficient  within  the  rule  laid  down 
in  Stephen  on  Pleading,  I  am  therefore 
of  opinion  that  the  first  and  second 
counts  are  good,  and  as  to  the  goodness 
of  the    third  there  is  no  difference  of 


opmion. 


Judgment  for  the  plamt^. 


Attorneys — ^Fearon,  Clabon  &  Fearon,  agents  for 
Heni^  Hawkos,  Birmingham,  for  plaintiff; 
Cowcfell,  Grundv  &  Browne,  agents  for  G.  F. 
James,  Birmingham,  for  defendant 
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^•gA    I         RAN8F0BD  €.  MAULB. 

nf/picg — Declaration  of  Inability 
\ — When  FUing  commet&^^Banh- 
Act,  1869  (32  8f  33  Vict  c.  71), 
ubs,  4i, 

zhraUon  of  a  debior^s  inabilUy  to 
debts  is  filed^  within  the  meamng 
hfikruptoy  Act^  1869,  s.  6.  euhs,  4, 
}  consHtiUe  an  act  of  ba/nkru^tcyj 
is  delwered  to  the  proper  officer  at 
er  office  for  that  purpose  with  the 
^thatUshotddbefUed. 

was  an  interpleader  issae,  tried 
klartin,  B.,  at  the  late  Hunting- 
)  Spring  Assizes,  as  to  whether 
goods  seized  in  execution  at  the 
the  defendant  were  at  the  time 
seizure  the  property  of  the 
as  trustee  of  the  estate  of 
Stocker  and  Charles  Hemy 
bankrupts,  as  against  the  de- 
The  execution  was  on  a  jndg- 
rained  against  Stooker  and  Harris 
m  under  502.,  and  the  seizure 
[er  by  the  sheri£f  was  on  the 
of  Monday,  the  14th  of  October, 
a  quarter  before  ten  o'clock,  and 
dant  was  entitled  to  the  verdict  if 
mre  was  before  i^  act  of  bank- 
The  act  of  bankruptcy  was  the 
the  debtors  of  a  declaration  of 
to  pay  as  required  by  the 
boy  Act,  1869  (32  &  33  Vict. 
6),  and  the  c[ue8tion  was  when 
eiration  was  m  fynot  filed.  The 
m  was  sent  by  the  debtor's 
,  Messrs.  Wallingford  and  Day, 
38,  to  Mr.  Gbohes,  a  solicitor  at 
>ngb^  to  be  filed  in  the  Peter- 
County  Court.  Mr.  (Caches  went 
or  that  purpose  to  the  office  of 
rar  of  that  Cfourt,  on  the  morning 
lay,  the  12th  of  October,  and 
}  to  the  clerk  there,  when  the 
that  there  was  abeady  a  decla- 
the  file  by  Stoi^er  and  Harris, 
trar  was  not  then  in,  and  Gfaches 
eclaration  saying  that  he  would 
1  and  see  the  registrar.  He 
ly  returned  in  about  an  hour  and 
ten  he  saw  the  r^istrar,  who  told 
it  was  no  use  filmg  two  declara- 


tions, and  that  he  had  better  telegraph  to 
his  clients  that  there  was  already  one  on 
the  file.  Gaches  thereupon  took  away 
the  declaration  he  had  so  brought,  and 
telegraphed  accordingly  to  Messrs.  Wal« 
lingford  &  Day.  They  sent  a  telegram 
in  reply  asking  by  whom  the  former  de- 
claration was  signed,  and  learning  that  it 
was  signed  by  Stocker  only  they  for- 
warded a  written  authority  signed  by 
Stocker,  authorising  the  registrar  to  take 
it  off  the  file.  Mr.  Gaches  attended  at 
the  registrar's  office  on  Monday  morning, 
the  14th  of  October,  at  half-past  ten 
o'clock,  with  this  authority  and  the  de- 
claration he  had  taken  away  on  the  12th, 
and  left  them  both  with  the  registrar's 
clerk  there.  The  declaration  when  pro- 
duced at  the  trial  bore  the  endorsement, 
"  filed  the  14th  of  October,  1872,  10.30 
a.m."  The  file  as  used  in  the  Peter- 
borough County  Court  for  bankruptcy 
cases  appeared  to  be  a  pasteboard  case 
into  which  are  placed  the  papers  relating 
to  the  particular  bankruptcy  for  which  the 
case  is  kept,  the  papers  being  generally, 
though  not  always,  fisistened  by  a  cord  or 
tape  annexed  to  the  case. 

The  learned  Judge  thought  that  the 
declaration  was  not  filed  until  after  the 
seizure,  and  he  directed  a  verdict  for  the 
defendant,  with  leave  to  the  plaintiff  to 
move  to  set  it  aside  and  enter  instead  a 
verdict  for  the  plaintiff. 

A  rule  nisi  to  that  effect  was  obtained 
by  O'MaUey  for  the  plaintiff  on  the  ground 
that  the  delaration  was  sufficiently  filed 
on  the  12th  of  October,  against  wmch — 

Metcalfe  shewed  cause.-^The  Bank- 
ruptcy Act,  1869  (32  &  33  Vict.  o.  71),  in 
sect.  6,  subeeot.  4  enacts  as  an  act  of 
bankruptcy,  '*  that  the  debtor  has  filed 
in  the  prescribed  manner  in  the  Court  a 
declaration  admitting  his  inabiliiy'^to  pay 
his  debts."  '*  Prescribed "  means,  as 
explained  in  section  4,  as  prescribed  by  the 
rules,  and  the  only  rule  which  relates  to 
this  is  rule  16  of  the  general  rules  made 
in  pursuance  of  the  Act^  and  that  is  as 
foUows — "  A  declaration  by  a  debtor  ad- 
mitting his  inability  to  pay  his  debts 
shall  be  dated,  signed  and  witnessed 
according  to  the  form  in  the  schedule,  and 
shall  be  filed  in  the  London  Bankruptcy 
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Court  if  the  debtor  shall  reside  or  carry 
on  business  within  the  district  of  that 
Court,  and  where  the  debtor  neither  re- 
sides nor  carries  on  business  within  the 
district  of  that  Court  it  shall  be  filed  in 
the  Court  within  the  district  of  which 
the  debtor  resides  or  carries  on  business." 
There  is  nothing  which  exactly  says  what 
*'  filing  '*  means,  but  though,  perhaps,  it 
may  not  be  necessary  that  the  tape  should 
be  passed  through  ime  document  in  order 
to  constitute  filing,  it  must  be  received  by 
the  registrar  or  ms  officer  for  that  pur- 
pose and  that  did  not  take  place  in  this 
case  before  the  14th  of  October. 

O'MdUeyy  in  support  of  the  rule. — 
Filing  would  be  performed  by  taking 
the  document  to  the  office  and  leaving  it 
there  for  the  purpose  of  being  filed.  The 
Act  says  the  debtor  is  to  file  the  declara- 
tion, and  it  is  clear  he  cannot  himself  put 
it  in  the  proper  case  and  pass  the  tape 
through  i^  but  he  must  leave  that  to  be 
done  by  the  proper  person  for  that  pur- 
pose at  the  office.  Therefore,  filing  must 
necessarily  be  completed  by  handing  over 
the  document  to  the  officer  to  file,  and 
that  was  done  here  on  the  12th  of  Oc- 
tober. When  once  filed  neither  the 
debtor  nor  his  solicitor  have  any  right  to 
take  the  document  away. 

Joseph  Broumy  as  anUcus  curuBj  referred 
to  Oarlich  V.  Scmgster  (1). 

Our,  adv.  vuU. 

The  following  judgment  of  the  Court  (2) 
was  (on  June  20)  delivered  by — 

Keating,  J. — ^This  was  a  rule  to 
enter  a  verdict  for  the  plaintifiT,  and  the 
question  was  as  to  the  date  of  the 
title  of  the  plaintiff  as  trustee  in  bank- 
ruptcy of  Stocker  A  Harris  which  dated 
fi[t)m  the  filing  of  a  declaration  of  inability 
to  pay,  and  it  became  important  to  ascer- 
tain whether  such  filing  took  place  on  the 
12th  or  14th  of  October.  The  statute 
(32  &  33  Vict.  0.  71)  has  provided 
that  tiie  filing  ^  the  debtor  of  a  decla- 
ration of  inabiUiy  to  pay  shall  con- 
stitute an  act  of  bankruptcy  from  that 
time.  Now  it  appears  that  the  bankrupts 
in  the  present  case  sent  a  solicitor  to  file 

(1)  0  Bing.  46 ;  8,  c  1  Law  J.  Rep.  (n.s.)  OJP. 
155. 

(2)  E«atiiig^  J« ;  Brett,  7. ;  and  Denman,  J. 


a  declaration  sig]^Gd  by  them  of  their  in- 
ability to  pay.  The  soUcitor  took  it  to  the 
proper  office  for  that  purpose  and  de- 
livei^d  it  to  the  proper  officer  there  for 
filing.  Being  told  by  such,  officer  that 
there  was  a  prior  declaration  on  the  file 
which  might  create  a  difi&culty  in  the 
filing  he  lefb  the  declaration  uiere  and 
returned  to  the  office  in  an  hour  and  a 
hal^  and  saw  then  the  r^istrar  who  was 
not  present  when  he  first  wait  there. 
The  registrar  informed  him  that  there  was 
an  objection  to  filing  two  declarations, 
and  the  solicitor  thereupon  took  back  the 
declaration  he  had  brought  in  order  to 
remove  such  objection  which  was  by  get- 
ting anauthority  to  takethe  previous  decla- 
ration off  the  file.  That  authority  was  got 
and  the  objection  removed,  and  the  filing  of 
the  declaration  was  complete  on  the  14th 
of  October.  The  question  is  whether  it 
had  been  filed  on  the  12th  or  onlyx>n  the 
14th  of  October.  On  the  whole  we  are 
of  opinion  that  the  filing  took  place  on 
the  12th  of  October.  We  think  that  the 
filing  contemplated  by  the  statute  is  the 
delivering  of  the  dedaj^tion  to  the  proper 
officer  at  the  proper  office  for  that  purpose 
with  the  intention  that  it  should  be  filed. 
We  doubted  at  first  whether  there  had 
been  such  intention  in  the  present  case, 
but  we  have  come  to  the  conclusion  that 
the  £etcts  shew  that  the  solicitor  always 
intended  that  the  declaration  should  be 
filed,  and  that  he  lefb  it  at  the  office  for 
that  purpose,  and  although  at  the  end  of 
an  hour  and  al  half  he  took  it  away  for  the 
purpose  of  removing  an  objection  erro- 
neously raised  by  the  officer,  he  never 
abandoned  the  intention  that  it  should  be 
filed,  and  the  erroneous  objection  which 
was  made  never  prevented  its  being  left  al 
the  proper  office  for  the  purpose  of  bedng 
filed  which  in  our  opinion  is  a  filing  with- 
in the  meaning  of  the  Act. 

Bule  cibiclMe. 


Attorneys — Smith,  Fawdon  &  Low,  for  plaintiff; 
Walter,  Moojen  &  Son,  for  ddbndant. 
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3. 

24, 
13 

nor — Manorial   Bights — Beservaiion 
^losttre  Act  of  Bight  of  Sporting. 

an  Inclosure  Act,  passed  in  1798, 
issioners  were  cUrected  to  allot  in  fee 
rgaret  TFl,  who  was  recited  to  he  lady 
t  nuMor  of  If.,  a  certain  part  of  the 
to  he  endosed  "  in  lieu  of  and  as  a 
mpensaUon  for  the  right  and  interest 

said  Margaret  TT.,  hsr  heirs  and 
Sy  in  and  to  the  soil  of  the  said  com' 
nd  waste  grownds  hy  that  Act  directed 
Uvided  <md  enclosed,**      The  residue 

he  allotted  amongst  the  other  persons 
d  to  rights  of  common,  and  it  was 
d  that  the  several  allotments  should 
ted  in  the  allottees  respectively  "  in 
vr  of  and  satirfaction  for  all  rights  of 
m  and  other  rights  and  interests  what' 
in,  over  a/nd  upon  the  said  lands  and 
is  directed  to  he  divided  and  enclosed, 

such  manorial  rights  as  thereafter 
id  to  the  said  Margaret  W.,  her  heirs 
jsigns,*^  and  that  all  rights  of  common, 
lould  cease  over  the  said  lands  except 
lanorial  rights  as  last  aforesaid.  The 
ition  clause  enacted  that  nothing  in 
ct  should  prejudice  the  right  of  the 
rr  ladies  of  the  said  manor  "  of,  in,  or 

seignory  or  royalties  incident  or  he* 
g  to  such  manor  or  lordship,  or  either 
r  of  them,  hut  that  the  said  Margaret 
d  aU  succeeding  lords  and  ladies  of 
Id  manor  should  and  might,  from  time 
3,  and  at  all  times,  hold  and  enjoy  all 

quit  rents,  and  other  rents,  reliefs, 

customs  a/nd  services,  and  all  courts, 
3-ites  and  profits  of  courts,  rights  of 
r,  and  Uberiy  of  hawking,  hunting, 
^,  fishing  and  fowling  within  the 
incmor,  and  all  tolls,  fairs,**  ^c, 
Hies,  jurisdictions,  franchises,  mutters 
ufhgs  whatsoever  to  the  said  manor,  or 
^4>rd  or  lady  thereof  inMent ....  other 
and  except  such  common  right  as 
OT  might  he  claimed  hy  the  said  Mar-* 
W.  as  owner  of  the  soU  and  inherit' 
f  the  said  commons  or  waste  grounds :  ** 
d  (HoNTMAN,  J.,  dissentiente),  that 
fcrvation  clause  reserved  to  the  lord 
,is  seignorial  or  manorial  rights,  and 
aiesiend  to  his  territorial  right  as 

Skbus,  42.— C  J*. 


oumer  of  the  soil  of  shooting  over  the  allotted 
lands,  and  that  the  case  was  therefore  with* 
in  Bruce  v.  Halliwell  (5  Hurl.  &  N.  609  ; 
8.  c.  nom,  Bruce  v.  Helliwell,  29  Law  J. 
Rep.  (n.s.)  Exch.  297),  and  was  dis' 
tinguishdhle  from  Ewart  v.  Graham  (7  H. 
L.  Gas.  331 ;  s.  c.  29  Law  J.  Rep.  (n.s.) 
Bxch.  88). 

This  was  an  action  of  trespass  brought 
to  try  the  extent  of  the  right  of  the  Lord 
of  the  Afanor  of  Messingham,  in  the 
couniy  of  Lincoki,  under  whom  the  de- 
fendant justified  the  trespass,  to  shoot 
game  within  the  manor.  It  was  tried 
before  Brett,  J.,  at  the  Lincohishire 
Spring  Assizes,  1871,  when  a  verdict  was 
found  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court  upon  a  Special  Case. 

The  question  turned  on  the  construction 
of  an  Inolosure  Act  under  which  the 
waste  lands  within  the  said  manor  had 
been  inclosed,  and  the  rights  of  the  lord 
over  the  same  extinguished,  except  such 
as  were  reserved  to  him  by  the  reserva- 
tion clause  in  such  Inclosure  Act,  and  th^ 
question  was  whether  the  lord's  territo- 
rial right,  arising  from  the  ownership  of 
the  soil,  of  shooting  over  the  waste  lands 
inclosed  under  such  Act  had  been  re- 
served, it  being  admitted  that  there  was 
no  evidence  to  support  a  claim  to  the 
right  of  free  warren. 

The  material  facts  of  the  Special  Case, 
and  the  words  of  the  Inclosure  Act  on 
which  the  question  turned,  are  so  fully 
set  out  in  the  judgments  of  the  Judges 
that  to  state  them  here  would  be  only 
an  unnecessary  repetition.  The  case  was 
argued  in  last  Easter  term  by — 

Mellor,  for  the  plaintiff;  and 
Field,  for  the  defendant. 

Cur,  adv,  vult. 

The  following  judgments  were  delivered 
on  June  13. 

Kbatino,  J. — ^This  was  an  action  of 
trespass  brought  to  try  the  right  of  the 
defendant  to  shoot  game  over  tne  land  of 
the  plaintiff.  The  ca^^  stated  between 
the  parties  was  argued  in  Easter  Term 
last  before  my  brothers  Grove,  Honyman, 
and  myself,  and  we  took  time  to  consider 
our  judgment.  There  is  a  difference  of 
2H 
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opinion  on  the  bench,  and  the  present  is 
the  jadgment  of  my  brother  Grove  and 
myself. 

In  the  year  1798  an  Act  of  Parlia- 
ment was  passed,  intitoled  *'An  Act 
for  dividing,  inclosing,  allotting  and  im- 

E roving  the  several  open  and  common 
elds,  mges,  meadows,  pastures,  moors, 
commons,  wastes,  and  other  nninclosed 
lands  and  grounds  within  the  township  of 
Messingh^i,  and  that  part  of  the  hamlet 
of  East  Bntterwick  in  the  parish  of 
Messingham,  in  the  county  of  Lincoln." 
The  Act  recited  that  there  were  within 
the  township  of  Messingham,  and  that 
part  of  the  hamlet  of  East  Butterwick 
within  the  parish  of  Messingham,  several 
open  and  nninclosed  common  fields, 
wastes,  commons,  ^Sbc.,  containing  together 
5,000  acres  or  thereabouts.  That  Mar- 
garet Walker,  spinster,  was  Lady  of  the 
Manor  of  Messingham,  which  comprised 
that  part  of  the  said  hamlet  which  lies 
within  the  parish  of  Messingham,  and  as 
such  was  mterested  in  the  soil  of  the 
waste  grounds  within  the  said  manor,  and 
was  also  proprietor  of  divers  messuages 
and  rights  of  common,  &c.,  within  the  said 
township,  and  part  of  the  said  hamlet, 
and  that  several  persons  named  were  en- 
titled to  rights  or  common,  and  that  the 
said  Margaret  Walker  and  several  other 
persons  named  were  the  owners  and  pro- 
prietors of  the  residue  of  the  nninclosed 
fields,  wastes,  &c.,  in  the  said  township, 
and  part  of  the  said  hamlet,  and  were  also 
entitled  to  rights  of  common  in  different 
proportions.  Commissioners  were  then 
appointed,  who  were  directed  to  allot  to 
the  said  Margaret,  her  heirs  and  assigns, 
as  lady  of  the  said  manor  (exclusive  of  all 
other  allotments  to  the  said  Margaret  in 
respect  of  her  other  property)  such  part 
of  the  lands  to  be  enclosed  as  should  be 
equal  in  value  to  one-twentieth  part  of 
the  said  commons  and  waste  grounds  "  in 
lieu  of  and  as  a  full  compensation  for  the 
right  and  interest  of  the  said  Margaret 
Walker,  her  heirs  and  assigns,  in  and  to 
the  soil  of  the  said  common  and  waste 
grounds  by  that  Act  directed  to  be  divided 
and  inclosed."  The  residue  was  to  be  al- 
lotted amongst  the  other  persons  entitled 
to  rifi'hts  of  common,  and  it  was  enacted 
that  theseTeralallotments  should  be  vested 


in  the  allottees  respectively,  "  m  fuH  har 
of  a/nd  aoMsf action  for  dU  rights  of  common 
a/nd  other  rights  cwd  interests  whatsoever  in, 
over  and  upon  the  said  lands  and  ^unds 
hereby  directed  to  be  divided  and  mclosed 
(except  such  rnanorial  rights  as  are  here- 
after reserved  to  the  said  Margaret 
Walker,  her  heirs  and  assigns"),  and 
that  all  rights  of  conmion,  iSbo.,  should 
cease  over  the  said  lands  (except  such 
manorial  rights  as  last  aforesaid).  Then 
the  reservation  clause  was  as  follows — 
''And  be  it  further  enacted  that  nothing 
herein  contained  shall  prejudice,  lessen  or 
defeat  the  right,  title  or  interest  of  the 
the  said  Margaret  Walker,  her  heirs  or 
assigns,  or  of  any  other  person  or  persons 
who  shall  respectively  for  the  time  being 
be  lady  or  ladies,  lord  or  lords  of  any 
manor  or  manors,  lordship,  lordships  or 
reputed  manors  or  lordships  within  the 
jurisdiction  or  limits  whereof  the  said 
township  of  Messingham,  or  the  said  part 
of  the  said  hamlet  of  East  Butterwick,  or 
the  said  fields,  inges,  meadows,  pastures, 
moors  and  other  commonable  lands  and 
waste  grounds  hereby  directed  to  be  in- 
closed or  exonerated  from  tithes,  or  any 
part  thereof,  respectively,  are  comprised, 
of,  in  or  to  the  seignory  or  royalties  in- 
cident or  belonging  to  such  manor  or 
lordship,  or  either  or  any  of  them ;  but 
that  the  said  Margaret  Walker,  and  all 
succeeding  lords  or  ladies  of  the  said 
manor,  shall  and  may  from  time  to  time, 
and  at  all  times,  hold  and  enjoy  all  rents, 
quit  rents,  and  other  rents,  reliefe,  duties, 
customs  and  services,  and  all  courts,  per* 
quisites  and  profits  of  courts,  rights  of 
fishery,  and  lioerty  of  hawking,  hunting, 
coursmg,  fishing  and  fowling  within  the 
said  manor,  and  all  tolls,  fairs,  marts, 
markets,  stallage,  goods  and  chattels  of 
felons  and  fugitives,  felons  of  themselves, 
and  put  in  exigent,  deodands,  treasure 
trove,  waifs,  estrays,  forfeitures,  royalties, 
jurisdictions,  franchises,  matters  and 
things  whatsoever  to  the  said  manor  or  to 
the  lord  or  lady  thereof  incident  or  be* 
longing,  or  which  have  been  heretofore 
held  and  enjoyed  bv  the  said  Margaret 
Walker  or  any  of  her  ancestors  (other 
than  and  except  such  common  right  as 
could  or  might  be  claimed  by  the  said 
Mat;garet  Walker  as  pwner  of  the  soil 
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heriianoe  of  the  said  commons  or 
g^nndfl)  in  as  fdll,  ample,  ezten* 
id  beneficial  a  manner  to  all  intents 
irposes  as  they  respectively  conld 
ht  have  beld  and  enjoyed  the  same 
I  this  Act  had  not  been  made." 
'  the  question  in  the  case  is  whether 
fht  of  shooting  over  the  wastes  of 
nor  belonging  to  the  lord  as  owner 
soil  is  preserved  by  the  clause  of 
ktion  referred  to,  so  as  to  give  him 
elusive  right  to  shoot  over  the 
I  lands,  or  whether  it  is  eztin* 
i  by  virtue  of  the  Act. 
e  are  several  cases  wherein  similar 
ns  have  arisen  npon  Acts  of  Par* 
}  more  or  less  varying  in  their 
^,  but  the  case  most  relied  on  by 
fendant's  counsel  was  that  of 
7.  Oraham  (1).  In  that  case  the 
mt  was  lord  of  the  manor  of 
Forest  and  owner  of  a  certain  unin* 
itinted  pasture  called  Bailey  Hope, 
of  the  said  manor.  An  Act  was 
for  dividing  and  allotting  Bailey 
md  one-tweuth  was  directed  to  be 
.  to  the  defendant  as  lord  of  the 
:>{  Nichol  Forest,  in  satis&ction  for 
*ight  and  inter^  as  such  lord  in 

&e  soil  of  the  stinted  pasture, 
ines,  4c.,  however,  were  reserved 
r  with  the  right  of  shooting^  ^c, 
16  stinted  pasture  and  every  part  and 
it  thereof.*^  The  House  of  Lords 
bat  the  reservation  was  not  of 
lal  and  manorial  rights,  but  of  the 
ial  right  of  shooting  over  the 
pastnre  to  which  it  was  expressly 
I,  and  upon  that  ground  gave 
at  in  favour  of  the  right.  Where, 
r,  in  the  subsequent  case  of  Bruce 
'well  (2)  the  reservation  extended 
rial  rights,and  the  right  of  shooting 

so  confined  to  the  wastes  to  be  al- 
)nt  extended  throughout  the  town- 
1  manor,  the  Court  of  Exchequer 
)  case  distinguishable  from  Ewari 
am  (1)  and  decided  against  the 
al  right  claimed,  being  of  opinion 
I  reservation  was  only  intended  to 

EI.  L.  Cas.  331  ;   s.  c.  29  Law  J.  Rep. 
Oi.  S8 ;  and  in  Ex.  Gh.,  1  Hurl.  &  N. 
26  Law  J.  Rep.  (n.s.)  Exch.  97. 
lurl.  &  K.  609 ;  8.  c  nom,  Bruc$  v.  HeUu 
AW  J»  Bep.  (k.s.)  E]|oh.  297* 


preserve  any  manorial  rights  the  lord 
might  have,  if  any  such  existed,  and  not 
his  territorial  light  as  owner  of  the  soil. 
Indeed,  the  result  of  all  the  cases  seems 
to  be  that  in  each  case  the  question,  in  the 
absence  of  any  right  of  free  warren  before 
the  inclosure,  is  whether  the  Act  intended 
to  preserve  the  territorial  right  of  the 
lord  as  owner  of  the  soil  of  the  waste  to 
be  inclosed,  or  merely  such  manorial 
righto  as  the  lord  might  be  able  to  shew 
he  possessed  before  the  passing  of  the  Act. 
Now  in  the  present  case,  the  claim 
of  the  defendant  was  rested  solely  on  the 
territorial  right  arising  from  the  owner- 
ship of  the  soil  which  it  was  said  still 
existed,  having  been  reserved  to  the  lord 
under  whom  he  claimed  by  the  Act  of 
Parliament,  but  we  are  of  opinion  the 
statute  never  contemplated  the  preserva- 
tion of  that  territorial  right,  but  intended 
to  extinguish  it  altogether.  It  was  ad- 
mitted that  it  was  so  extinguished  nnless 
preserved  by  the  reservation  clause,  but 
it  appears  to  us  that  the  rights  reserved 
by  that  clause  were  merely  manorial 
rights,  for  not  only  are  those  rights  as 
thereafter  to  be  reserved  expressly  de- 
scribed in  the  Act  as  manorial  rights,  but 
all  the  righto  specified  in  the  clause  itself 
are  manorial  rights,  and  the  light  of 
shooting  specified  therein  is  not  confined 
to  the  lands  to  be  inclosed,  but  is  ex- 
tonded  generally  throughout  the  manor, 
thereby  bringing  the  case  within  Bruce  v. 
Halliwell  (2)  and  distinguishing  it  firom 
Ewart  V.  Oraham  (1).  It  was  argued 
indeed  that  even  if  the  terms  of  the 
reservation  clause  included  the  right 
claimed,  that  the  exception  in  that  clause 
would  still  have  excluded  it  imder  the 
words  ''  other  than  and  except  such  com- 
mon right  as  could  or  might  bo  claimed 
by  the  said  Margaret  Walker  as  owner  of 
the  soil  and  inheritance  of  the  said 
common  or  waste  grounds,''  as  although 
the  word  "  common  **  here  is  in  any  view 
inaccurately  used,  it  could  only  be  an  ex- 
ception arising  out  of  the  reservation,  and 
the  reservation  does  not  include  mere 
commonable  user  such  as  depasturing,  &c. 
It  is,  however,  unnecessary  further  to 
consider  that  point  in  &vour  of  which 
much  might  be  urged,  inasmuch  as  in  our 
opinion  the  clause  of  repervation  dpes  not 
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include  the  right  as  daimed.  We  think, 
therefore,  onr  judgment  ought  to  be  in 
favour  of  the  plaintiff. 

HoNYMAN,  J. — This  was  an  action  of 
trespass  for  breaking  and  entering  two 
freehold  closes,  formerly  parcel  of  the 
wastes  of  the  manor  of  Messingham. 

The  defendant  justified  the  trespass 
under  an  alleged  right  of  shooting  over 
the  loeiis  in  quo  in  William  Smith,  by 
whose  authority  he  shot  there.  The  case 
was  tried  before  Brett,  J.,  at  the  Lincoln 
Spring  Assizes,  1871,  when  a  verdict  was 
found  for  the  plaintiff  subject  to  a  Special 
Case. 

By  this  case,  it  appears  that  pi*ior  to 
and  in  the  year  1798,  a  Miss  Walker  was 
lady  of  the  manor  of  Messingham,  and 
also  the  proprietor  of  messuages  and 
lands  within  the  manor,  as  more  fully 
mentioned  in  the  recitals  of  the  Indosure 
Act  set  out  in  the  case.  In  the  year 
1798  an  Act  of  Parliament  was  passed, 
intituled  "  an  Act  for  dividing,  inclosing, 
allotting  and  improving  the  several  open 
and  common  fields,  inges,  meadows,  pas- 
tures, moors,  commons,  wastes  and  other 
uuinclosed  lands  and  grounds  within  the 
township  of  Messingham,  and  that  part  of 
the  hamlet  of  East  Butterwick  in  the 
parish  of  Messingham  in  the  couniy  of 
Lincoln." 

By  that  Act, — after  reciting  as  follows, 
viz.,  "  Whereas  there  are  within  the  town- 
ship of  Messingham,  and  that  part  of  the 
hamlet  of  East  Butterwick  which  lies 
within  the  parish  of  Messingham  in  the 
county  of  Imicoln,  several  open  and  unin- 
closed  commons,  fields,  inges,  meadows, 
pastures,  moors,  commons,  wastes  and 
uuinclosed  lands  and  grounds  which  are 
distinguished  by  several  names  and  which 
contain  together  five  thousand  acres  or 
thereabouts : 

"  And  whereas  Margaret  Walker, 
spinster,  is  lady  of  the  manor  of  Messing- 
ham aforesaid,  which  comprises  that  pa^ 
of  the  said  hamlet  of  East  Butterwick, 
which  lies  within  the  said  parish  of 
Messingham,  and  as  such  is  interested  in 
the  soil  of  the  waste  grounds  within  the 
same  manor,  and  the  said  Margaret 
Walker  is  also  proprietor  of  divers 
messages  and  rights  of  common,  and  of 


several  indoBures  and  open  and  nninrfniwl 
lands  and  grounds  witUn  the  said  town- 
ship and  i»rt  of  the  said  hamlet : 

'*  And  whereas  the  Bight  Bev.  the  Lord 
Bishop  of  liincoln  is  impropriator  of  the 
rectory  and  grange  of  Messingham  afore- 
said, and  Mary  Sanderson,  of  Hammer- 
smith, in  the  county  of  Middlesex,  widow, 
is  lessee  thereof,  and  the  said  bishop  and 
the  said  Mary  Sanderson,  as  his  lessee,  are 
entitled  to  all  the  great  tithes  growing, 
renewing  or  arising  within  the  tithable 
places  of  and  part  of  the  said  hamlet  and 
to  certain  glebe  lands  and  right  of  com- 
mon in  the  said  open  common  fields,  inges, 
meadows,  pastures,  moors,  oommons, 
wastes  and  uuinclosed  grounds  : 

"And  whereas  the  said  Bishop  of  Lincoln 
and  the  right  worshipful  the  dean  and 
chapter  of  the  cathedral  church  of  the 
blessed  virgin  Mary  of  Lincoln,  are  alter- 
nate patrons  of  the  united  vicarage  of 
Messingham  with  Bottesford,  and  the 
Rev.  iSward  Jordan,  clerk,  is  the  present 
vicar,  and  as  such  is  entitled  to  certain 
glebe  lands  and  rights  of  common,  and  all 
vicarial  tithes  yearly  arising  and  increas- 
ing within  the  said  parish  of  Messingham : 

''And  whereas  the  said  Margaret 
Walker,  John  Henry  Maw  and  Francis 
EdwardMorley,  Esquires,  Thomas  Baven, 
Bichard  Boadly,  and  several  other  per- 
sons are  the  owners  and  proprietors  of  the 
residue  of  all  the  said  open  oommon, 
fields,  inges,  meadows,  pastures,  moors, 
commons,  wastes  and  other  tmindosed 
lands  and  grounds  in  the  said  township 
of  Messingham,  and  that  part  of  the  said 
hamlet  of  East  Butterwick  in  the  said 
parish  of  Messingham,  and  are  re- 
spectively entitled  to  right  of  common, 
and  other  rights  therein  in  different  pro- 
portions : 

•'And  whereas  the  several  lands  of 
the  said  proprietor  in  the  said  open 
fields,  inges,  meadows  and  pastures  He 
intermix^  and  dispersed  in  small  parcels 
and  inconveniently  situated  for  the  seve- 
ral owners  and  proprietors  thereof^  and  the 
same,  as  also  the  said  commons  and  waste 
grounds,  are  capable  of  great  improvement 
by  an  indosure,  and  it  would  be  also  veiy 
beneficial  to  the  said  owners  and  pro- 
prietors in  general  if  the  said  fidds,  inges, 
meadows,    pastures,    moors,    oommonSi 
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)S  and  ottier  uninolosed  lands  and 
ids  were  divided  and  inclosed,  drained 
mproved  and  specific  parts  allotted 
)  several  persons  interested  therein 
>portion  to  their  respective  property, 
3  of  common,  and  other  interests 
in,  and  satisfaction  made  for  all  the 

I  within  the  said  township  and  said 
)f  the  said  hamlet  in  manner  herein- 
mentioned," — commissioners  were 

ntedfor  allotting  and  inclosing  the 
common  fields,  wastes  and  other 
losed  lands  and  gronnds,  and  were 
red,  after  making  allotments  for  the 
's  of  roads  and  other  purposes,  to 
at  and  allot  to  Miss  Walker,  her 
and  assigns,  as  lady  of  the  said 
r  (exclusive  of  all  other  allotments 
iss  Walker  in  respect  of  her  other 
rty),  such  part  of  the  residue  of  the 
ions  and  waste  grounds  as  should 
e  judraient  of  the  commissioners 
in  value  one-twentieth  of  the  said 
ions  and  waste  grounds  in  lieu  of 
iS  a  full  compensation  for  the  right 
interest  of  Miss  Walker,  her  heirs 
ssigns,  in  and  to  the  soil  of  the  said 
Lons  and  waste  grounds. 
0  commissioners  were  also  required 
»gn,  allot,  set  out  and  divide  the 
le  of  the  said  commons  and  waste 
ids  within  the  township  and  hamlet 
gst  the  persons  having  rights  of 
ion  therein,  and  it  was  provided  by 
ct  that  the  allotments  to  be  made 
•  it  should  be  held  by  the  same 
e  as  the  lands  in  respect  of  which 
ilotments  were  made.  The  Act  went 
provide  that  the  lands  and  grounds 
set  out  and  allotted  to  the  persons 
3y  the  Act  were  entitled  to  the  same, 
d  bo  vested  in  them  respectively  in 
)ar  of  and  satisfaction  for  all  rights 
nmon,  and  other  rights  and  interests 
joever,  in,  over  and  upon  the  said 
and  grounds  directed  to  be  divided 
iclosed  (except  such  manorial  rights 
ere  thereinafter  reserved  to  Miss 
:er,  her  heirs  and  assigns),  and  that 
diately  after  the  making  of  the  di  vi- 
and sdlotments,  all  rights  of  com- 
m,  over  and  upon  all  the  lands  and 
ids  thereby  intended  to  be  inclosed, 

II  tithes  and  other  ecclesiastical  pay- 
B  arising  out  of  the  said  conunons 


and  waste  grounds,  and  all  other  lands 
and  grounds  lying  within  the  said  town- 
ship and  hamlet  (except  such  manorial 
rights  as  last  aforesaid,  mortmain,  Easter 
offerings  and  surpKce  fees),  should  cease, 
determine  and  for  ever  be  extinguished. 

The  Act  also  contained  the  following 
clause — "  And  be  it  further  enacted  that 
nothing  herein  contained  shaU  prejudice, 
lessen  or  defeat  the  right,  title  or  interest 
of  the  said  Margaret  Walker,  her  hei^  or 
assigns,  or  of  any  other  person  or  persons 
who  shall  respectively  for  the  time  being  be 
lady  or  ladies,  lord  or  lords  of  any  manor 
or  manors,  lordship  or  lordships,  or  re- 
puted manors  or  lordships,  within  the 
jurisdiction  or  limits  whereof  the  said 
township  of  Messingham,  or  the  said 
part  of  the  said  hamlet  of  East  Butter- 
wick,  or  the  sidd  fields,  inges,  meadows, 
pastures,  moors  and  other  commonable 
lands  and  waste  grounds  hereby  directed 
to  be  inclosed  or  exonerated  from  tithes, 
or  any  part  thereof  respectively,  are  com- 
prised of,  in  or  to  the  seignory  or  royal- 
ties incident  or  belouging  to  such  manor 
or  lordship,  or  either  or  any  of  them ;  but 
that  the  said  Margaret  Walker  and  all 
succeeding  lords  and  ladies  of  the  said 
manor  shall  and  may  &om  time  to  time 
and  at  all  times  hold  and  enjoy  all  rents, 
quit  rents  and  other  rents,  relie&,  duties, 
customs  and  services  and  all  Courts,  per- 
quisites and  profits  of  Courts,  rights  offish' 
ery  and  liberty  of  hawhing,  htmting^  courwng^ 
fishing  and  fowling  within  the  said  manor, 
and  all  tolls,  fairs,  marts,  markets,  stallage, 
goods  and  chattels  of  felons  and  ftigitives, 
felons  of  themselves,  and  put  in  exigent, 
deodands,  treasure  trove,  waifs,  estrays, 
forfeitures,  royalties,  jurisdictions,  fran- 
chises, matters  and  things  whatsoever  to 
the  said  manoi'^  or  to  the  lord  or  lady  thereof 
incident  or  belonging^  or  which  ha/oe  been 
heretofore  held  and  enjoyed  by  the  said 
Margaret  Walker^  or  any  of  her  ancestors 
{other  than  and  excejpt  such  common  right 
as  could  or  might  be  claimed  by  the  said 
Margaret  Walker  as  owner  of  the  soil  and 
inheritance  of  the  said  commons  or  waste 
grounds)^  in  as  full,  ample,  extensive  and 
beneficial  a  manner  to  all  intents  and  pur- 
poses as  they  respectively  covld  or  tndghi 
have  held  and  enjoyed  the  same  in  case  this 
Act  had  not  been  rnade,** 
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On  the  15th  of  October,  1804,  the  com- 
Riissioners  made  their  award,  and  thereby^ 
after  stating  that  the  ancient  inclosed 
lands  contamed  488  acres,  and  that  the 
fields,  inges,  meadows,  pastures,  moors, 
commons,  wastes  and  nninclosed  lands  di- 
rected to  be  divided  and  inclosed  con- 
tained 5,660  acres,  allotted  and  awarded 
to  the  Misses  Walker  (the  jdevises  of  the 
Miss  Walker  mentioned  in  the  Act,  and 
the  then  ladies  of  the  manor  and  owners 
of  Miss  Walker's  freehold  property),  fonr 
allotments,  containing  170  acres,  and  in 
their  judgment  equal  in  value  to  one- 
twentieth  of  the  wastes,  &c.,  in  lieu  of 
and  as  a  full  compensation  and  satisfac- 
tion for  the  right  and  interest  of  the  then 
ladies  of  the  manor,  in  and  to  the  soil  of 
the  said  commons  and  waste  grounds. 

The  commissioners  by  their  award  also 
assi^ed,  allotted  and  divided  the  residue 
of  the  open  commons,  fields,  inges,  mea- 
dows, pastures,  moors,  commons,  wastes 
and  other  unindosed  lands  and  grounds  to 
the  several  persons  therein  mentioned,  to 
be  vested  in  them  in  fiill  bar  and  satisfac- 
tion for  all  commons,  rights  and  other 
interests  of  the  said  persons  therein,  and 
also  in  lieu  of  and  as  compensation  for 
such  closes  or  parcels  of  ancient  inclosures 
as  were  therein  directed  to  be  exchanged* 
To  the  Misses  Walker  were  awarded  757 
acres,  of  which  between  one  and  two  acres 
were  in  respect  of  old  inclosures  taken  in 
exchange.  The  William  Smith,  under 
whom  the  defendant  justified,  is  the  now 
lord  of  the  manor  of  Messingham,  and  the 
owner  of  the  property  formerly  belonging 
to  Miss  Walker.  The  Special  Case  set 
out  a  quantity  of  evidence  as  to  the  per- 
sons who  had  since  the  award  shot  over 
the  ancient  freehold  within  the  manor, 
and  also  over  the  allotments  which  had 
formerly  been  parcel  of  the  wastes  and 
commons  of  the  manor,  but  it  is  unne- 
cessary to  refer  to  this  evidence,  as  Mr. 
Field,  who  argued  the  case  for  the  defen- 
dant, admitted  that  he  could  not  support 
a  claim  put  forward  by  Mr.  William  Smith 
to  a  right  of  free  warren  over  the  lands 
within  the  ambit  of  the  manor,  or  to  a 
prescriptive  right  to  shoot  over  the  whole 
of  the  manor ;  and  that  the  only  ground 
on  which  the  defendant  could  justify  the 
trespass  in  (question  was^  that  before  the 


Indosure  Act  the  lord  of  the  manor  had, 
b^  virtue  of  his  ownership  of  the  soil,  a 
right  to  shoot  over  the  wastes  of  tike 
manor,  and  that  this  right  was  not  taken 
away  by  the  provisions  of  the  Indosure 
Act.  I  may,  however,  observe  that  there 
appeared  to  have  been  constant  disputes 
as  to  the  right  to  shoot  over  the  allot- 
ments since  the  indosure,  and  there  was 
consequently  no  such  usage  so  as  to 
amount  to  an  exposition  of  the  intention 
of  the  legislature,  supposing  such  usage 
to  be  admissible  for  that  purpose.  Mr. 
Mellor,  who  appeared  for  the  plaLntifiTy 
contended  that  the  allotment  of  one- 
twentieth  of  the  wastes,  &c.,  was  intended 
to  be  in  full  satisfaction  of  all  the  lord's 
rights  as  owner  of  the  soil,  including  the 
right  to  sport  over  the  wastes,  and  that 
after  the  indosure  the  sole  right  of  sport- 
ing over  the  various  allotments  of  the 
wastes  was  in  the  respective  owners  of 
such  allotments. 

For  the  plaintiff  the  cases  of  Bruce  v. 
HaUiwell  (2)  and  Bobmswi  v.  Wray  (3) 
were  cited,  and  for  the  defendant  those  of 
EwartY,  Graham  (1),  affirming  the  judg- 
ment of  the  Exchequer  Chamber,  whidi 
had  reversed  the  judgment  of  the  Court 
of  Exchequer,  and  Lord  Leconfield  v.  Dixon 
(4) .  It  is  not  very  easy  to  reconcile  all  the 
decisions,  and  unfortunately  the  language 
of  the  Act  of  Parliament  in  this  case 
differs  from  that  of  all  the  Acts  which 
formed  the  subject  of  discussion  in  the 
cases  already  dedded.  It  is  not  necessary 
to  consider  whether,  if  this  had  been  ree 
integra^  the  right  of  the  lord  to  shoot  over 
the  wastes  of  the  manor  would  be  included 
in  a  reservation  such  as  that  contained  in 
the  Act  now  under  consideration,  for  the 
case  of  Ewart  v.  Graham  (1)  is  a  dedaion 
of  the  House  of  Lords  by  which  this  Court 
is  bound,  and  unless  this  case  be  distin- 
guishable from  that,  the  defendant  is  en- 
titled to  our  judgment. 

It  seems  to  me  that  that  case  is  a 
direct  authority  that,  notwithstanding  the 
enactment  that  one-twentieth  of  the 
wastes  should  be  allotted  to  the  lord  in 
full  of  all  rights  as  owner  of  the  soil,  tho 

(8)  Law  Kep.  1  C.P.  490. 

(4)  36  Law  J.  Rep.  (vs.)  Exch.  102 ;  s.  c  Law 
Rep.  2  Exch.  202;  and  in  Exch.  Ch.  37  Iaw  J. 
Rep.  (n.8.)  ^cIl  33  i  6.  c  Law  Ba^.  3  £»4u  90, 
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reservataon  daase  woxild  reserve  to  him 
the  territorial  rights  he  had,  as  lord  of  the 
manor,  of  shooting  over  the  wastes,  un- 
less the  words,  *'  other  and  except  such 
common  right  as  could  or  might  be 
claimed  by  Miss  Walker  as  owner  of  the 
soil,  and  inheritance  of  the  said  common  or 
waste  grounds,"  can  be  read  as  applying 
to  the  exdusive  right  which  the  lord  as 
owner  of  the  soil  had.  Both  in  that  case 
and  in  the  present  it  seems  to  me,  as 
pointed  out  by  Coleridge,  J.,  in  the  Ex- 
chequer  Chamber,  and  by  Wightman,  J., 
in  the  House  of  Lords,  that  it  was  the 
intention  of  the  legislature  to  preserve  to 
the  lord  all  the  rights  of  sporting  (if  any) 
which  he  de  facto  enjoyed  before  the  in- 
dosure,  although  such  rights  could  not 
any  longer  be  enjoyed  by  him  in  the  same 
character  after  the  ownership  of  the  soU 
was  taken  from  him. 

It  has  been  suggested  that  this  view  is 
inconsistent  with  the  language  of  earlier 
sections,  *'  except  such  mawyrial  rights  as 
hereinafter  reserved,"  but  I  throk  this 
short  mode  of  referring  to  the  subsequent 
reservation  may  well  refer  to  a  right  of 
shooting  which  the  lord  enjoyed,  oi3y  be- 
cause ho  was  lord  of  the  manor,  and  as 
such  owner  of  the  soil  of  the  wastes  of  the 
manor.  If  I  am  right  in  this  view,  it  only 
remains  to  consider  whether  the  words  of 
the  exception  to  the  reservation  clause,  to 
which  I  have  already  alluded,  are  suffi- 
cient to  distinguish  this  case  from  that  of 
Ewart  V.  Oraham  (1),  and  I  am  of  opinion 
they  are  not. 

It  is  difficult  to  put  a  technical 
legal  meaning  on  the  words  in  question, 
but  I  think  that  they  may  fairly  be  con- 
Btrued  as  applying  to  rights  which  the 
lord  of  the  manor  exercised  conjointly  with 
the  persons  entitled  to  rights  of  common ; 
such  as  the  right  of  turning  out  cattle  and 
the  right  to  cut  turf,  although  the  right  in 
this  respect  of  the  lord  may  not  be,  legally 
speaking,  a  right  of  common,  and  may  be 
greater  than  that  of  the  commoners,  as 
he  was  not  limited  in  the  exercise  of  the 
right,  provided  he  left  a  sufficiency  of  com- 
mon for  the  commoners,  and  that  they 
ought  not  to  be  construed  as  applyinfi^  to 
rignts  to  which  the  lord  was  entitled  to 
the  exdosion  of  all  others,  such  as  the 
Tig^t  of  sporting  over  the  wastes. 


For  instances  of  a  meaning,  not  strictly 
the  legal  one,  being  given  to  similsur 
words,  see  the  cases  of  Askew  v.  TTtZArm- 
8on  (5),  Lhyd  v.  Lord  Powia  (6)  and 
OrecUhead  v.  Morley  (7).  It  has  been 
suggested  that  these  words  are  to  be  con- 
strued as  "  rights  over  the  commons,"  but 
in  my  opinion  this  is  not  their  proper  con- 
struction, and  I  think  we  ought  not  to 
cut  down  the  operation  given  to  the  re- 
servation clause  by  the  House  of  Lords, 
by  attributing  this  effect  to  words  of  such 
ambigous  meaning.  The  case  of  Bruce  v. 
HaUiwell  (2)  was  decided  in  the  year 
1860,  after  the  decision  of  EwaH  v.  QrO' 
ham  (1),  and  it  was  there  held  that  the 
exclusive  right  of  the  lord  to  kill  game 
on  the  inclosed  lands  was  taken  away,  but 
there  the  Act  expressly  excepted  from  the 
reservation  to  the  lord  "  such  right "  (not 
saying  "  common  ")  "  as  might  be  claimed 
by  liiTn  as  owner  of  the  soil, '  *  and  there  were 
no  words  as  in  this  case  and  in  Ewart  v. 
Graham  (1)  sufficient  to  preserve  to  the 
person,  who  was  lord  of  the  manor  at  the 
time  of  inclosure,  the  right  of  shooting 
afbcr  he  ceased  to  fill  the  character  of 
owner  of  the  soil  of  the  wastes.  In  that 
case,  too,  the  words  of  the  clause  which 
it  was  contended  gave  the  lord  the  right 
to  the  game,  applied  to  lands  not  wii^in 
the  manor,  and,  as  remarked  by  BramweD, 
B.,  it  could  not  be  contended  that  the 
intention  was  to  confer  on  the  lord  the 
right  to  sport  on  lands  over  which  he  had 
no  such  right  before ;  whereas  here,  as  in 
Ewart  V.  Graham  (1),  the  reservation  is 
only  over  the  wastes  proposed  to  be  in- 
closed, over  which  the  lord  before  the 
inclosure  had  the  right  of  sporting.  The 
other  case  relied  on  by  Mr.  Mellor — RohtiU' 
son  V.  Wray  (3) — was  decided  on  an  Act 
of  Parliament,  the  language  of  which  is 
so  different  from  that  before  us,  that  it. 
has  no  bearing  upon  the  present  case. 
Neither  do  I  tWnk  that  Lord  Leconfield  v. 
Dixon  (4)  is  an  authority  bearinff  on  this 
case.  There  the  20th  section  oi  the  In- 
closure Act  directed  an  allotment  to  the 
lord  in  satisfeiction  of  his  righte  as  owner 

(6)  3  B.  &  Ad.  152. 

(6)  4  £.  &  B.  485;  s.  c  24  Law  J.  Bep.  (k.s.) 
Q.B.  145. 

(7)  3  Man.  &  G.  130 ;  i.  c.   10  Law  J.  Bap. 
(k.8.)  C.P.  246. 
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of  tibe  soil  (except  as  thereinafter  ez« 
cepted),  and  the  reservation  clause  re- 
served all  rights  (except  such  as  were 
expressly  taken  away  by  the  Act),  and  it 
is  therefore,  in  my  opinion,  no  authority 
in  &vonr  of  the  present  defendant.  Under 
these  circnmstsuices,  I  think  that  this 
case  fells  within  the  authoriiy  of  Ewart  v. 
Qraham  (1),  by  which  we  are  bound,  and 
that  our  judgment  ought  consequently  to 
be  for  the  defendant.  But  the  case  is  to 
my  mind  by  no  means  a  clear  one,  depend- 
ing as  it  does  on  language  to  which  it  is 
very  difficult  to  give  a  clear  or  satisfactory 
meaning,  and  I  need  hardly  say  that  the 
doubts  which  I  cannot  but  feel  as  to  the 
soundness  of  the  conclusion  at  which  I 
have  an^ived,  are  considerably  increased 
by  the  feot  of  my  two  learned  brothers, 
for  whose  opinion  I  entertain  the  highest 
respect,  having  arrived  at  a  different 
conclusion. 

Judgment  for  the  plaintiff . 

Attorneys— Scott  &  Co.,  for  plaintiff;  Pilgrun  & 
Phillips,  for  defendant. 


(In  the  Second  Division  of  the  Court,) 

1873.       "I     TULLY  AND  ANOTHER  (appeU 

May  5 ;     >        lants)     v.     teery     (re- 
Juhe  13.  J         spondefnt), 

Oharfer-Party  —  Freight  —  Delivery  of 
Damaged  Cargo — Invoice  Quantity  as  per 
Bill  of  Lading — ^^  Quantity  and  Quality 
unknown  J* 

A  charter-party,  wider  which  a  ship  was 
chartered  for  a  grain  cargo  from  the  Danube 
to  the  United  Kingdom  for  certain  freight^ 
^ "  per  impenal  quarter  delivered,''  contained 
a  provision  thai  in  the  event  of  the  cargo,  or 
any  part  thereof,  being  delivered  in  a  da^ 
maged  or  heated  condition,  the  freight  should 
he  payahle  on  tlie  invoice  quantity  taken  on 
hoards  as  per  hiU  of  lading,  or  half-freight 
upon  the  damaged  or  heated  portion,  at  the 
captain's  option.  The  bill  ofUdijig  stated 
(hat  1,021  kilos,  were  shipped  on  hoard; 
hnt  the  master  added  at  the  md  of  the  hill  of 
lading,  before  signing  it,  the  wards,  "  quan^ 
iHy  and  quality  unknown,*^      The  cargo 


having  become  heated  on  ike  voyage,  (he 
master  claimed  to  exercise  his  option,  and  to 
be  paid  freight  upon  the  invoice  quantity,  as 
per  biU  of  lading  .-—Held,  that  the  addition 
of  the  words  "  qua/ntity  and  quality  ttn- 
known  "  to  the  bill  of  lading  by  the  master 
did  not  take  away  his  right  to  he  paid 
freight  upon  the  invoiced  quantity  in  the 
bill  of  lading,  and  that  the  object  and  effect 
of  that  memorandum  was  merely  to  protect 
the  ca]^tain  against  any  mistiike  that  might 
occur  m  the  invoice  quantity  in  the  bill  of 
lading,  in  case  of  alleged  short  delivery  or 
deterioration  not  caused  by  his  default. 

Appeal  from  the  County  Court  of  Kent. 

The  appellants  were  the  plaintiffs  in 
the  County  Court,  and  owners  of  the 
British  barque  Avoca,  and  the  respondent 
was  the  defendant  in  the  County  Court, 
and  a  comfactor  at  Bamsgate. 

The  plaint  was  issued  to  recover 
36Z.  Ss.  l\d,,  for  balance  of  freight  on 
2,368  quarters  of  barley,  ex  Avoca^  as  per 
bill  of  lading.  The  defendant  paid  61. 
into  Court.  The  cause  was  heard  by  the 
County  Court  Judge  without  a  jury,  and 
he  found  the  fects  to  be,  that  in  Septem- 
ber, 1872,  the  Avoca  was  at  Ibraila,  on 
the  Danube,  and  M.  &  Co.,  merchants  at 
that  port,  shipped  on  boanl  the  Avoca  a 
cargo  of  barley,  for  which  the  master  of 
the  Avoca  signed  bills  of  lading  as 
follows—**  M.  <fe  Co.,  Galatz  and  Ibraila. 
Shipped  in  good  order  and  condition,  by 
Messrs.  M.  &  Co.,  in  and  upon  the  good 
ship  called  the  Avoca,  British  flag,  whereof 
is  master  for  the  present  voyage  John 
Coates,  and  now  riding  at  anchor  in  this 
port  of  Ibraila,  and  bound  for  Queens- 
town  or  Falmouth  for  orders,  as  per 
charter-party  dated  Galatz,  2nd  of  Sep- 
tember, 1872.  Kilos.  1,021,  one  thousand 
and  twenty-one  kilos.,  Ibraila  measure^ 
barley,  Danubian  produce,  of  the  crop 
1872,  sound,  dry,  sifted,  and  well-condi- 
tioned, which  are  to  be  delivered  in  the 
like  good  order  and  condition  at  the  afore- 
said port  of  discharge  (the  act  of  God, 
the  Queen's  enemies,  fire,  and  all  and 
every  other  dangers  and  accidents  of  the 
seas,  rivers  and  navigation,  of  whatever 
nature  and  kind  soever  excepted),  unto 
the  order  of  Messrs.  P.  M.  &  Co.,  of  Lon* 
don,  on  being  paid  freight,  and  all  oilier 


Digitized  by 


Google 


42.] 


TRINITY  TERM,  1873. 


241 


itions  for  tlie  said  goods,  according 
larter-party  as  above.  In  witness 
eof  the  master  or  purser  of  the  said 
hath  afi&rmed  to  three  bills  of  lading, 
this  tenor  and  date,  the  one  of  which 
^  accomplished,  the  others  to  stand 
Dated  in  Ibraila,  14th  of  Sep- 
er,  1872.  The  captain  declares  he 
received  all  his  full  and  complete 
K  Ten  days  expended  in  loading, 
ty  remain  for  discharging.  Qua/ntitij 
qualiiy  unknown,  John  Coates.'* 
words  "quantity  and  quality  un- 
rn"  were  in  the  hand- writing  of 
Coates,  and  were  added  by  him  to 
(ill  of  lading  presented  to  him  by  the 
)ers  just  before  he  signed  it.  It 
almost  an  invamble  custom  with 
L  cargoes  for  the  masters  of  vessels  to 
ihese  words  before  their  signature  to 
of  lading  for  their  own  protection, 
I,  as  in  this  case,  they  have  not  kept 
mt  of  the  quantity  of  cargo  shipped 
leir  vessels.  The  charter-party  re- 
i  to  in  the  bill  of  lading  was,  as  far 
IS  material  to  this  case,  as  follows — 
morandum  for  charter.  Galatz,  2nd 
3ptember,  1872.  It  is  this  day  mu- 
j  agreed  between  Captain  Coates,  of 
jood  ship  or  vessel  called  the  Avoca^ 
red,  of  Newcastle,  of  the  burthen  of 
tons  register,  whereof  himself  is 
er,  and  Messrs.  M.  &  Co.  merchants, 
the  said  ship  being  tight,  stannch 
strong,  shall  load  here  or  at  Ibraila, 
c  usual  and  customary  manner,  a  full 
complete  cargo  of  wheat  or  grain,  at 
ption  of  the  freighters,  not  exceeding 
}  she  can  reasonably  stow  and  carry, 
shall  therewith  proceed  to  a  safe  port 
le  United  Kingdom  of  Great  Britain 
Ireland,  calling  at  Queenstown  or 
louth  for  orders,  and  deliver  the  same 
)eing  paid  freight  as  follows — For 
it  7«.  per  imperial  quarter  delivered, 
bher  with  14L  gratuity  to  Master, 
jr  gi'ain,  if  any,  in  proportion,  accord- 
to  the  London  Baltic  printed  rates, 
cargo  to  be  brought  to  and  taken 
.  alongside  at  the  charterer's  expense 
risk  (the  act  of  (Jod,  the  Queen's 
lies,  restraint  of  princes,  fire,  and  all 
every  other  dangers  and  accidents  of 
)eas,  rivers  and  navigation,  of  what- 
natureand  kind  soever  during  the  voy- 
rw  Sbbiv,  42.— G.P. 


age  always  mutually  excepted).  Freight 
to  be  paid  in  cash  on  unloading  and  right 
delivery  of  the  cargo.  It  is  further  agreed 
that  should  the  cargo  consist  of  wheat  or 
any  other  kind  of  grain,  in  the  event  of 
the  cargo,  or  any  part  thereof,  being  de- 
livered in  a  damaged  or  heated  condition 
the  freight  shall  be  payable  upon  the  in- 
voice quantity  taken  on  board,  as  per  the 
bUl  of  lading ;  or  half-freight  upon  tho 
damaged  or  heated  portion,  at  the  captain's 
option,  provided  no  part  of  the  cargo  be 
thrown  overboard  or  otherwise  disposed 
of  on  the  voyage.  The  charterer's  lia- 
bility on  this  charter  to  cease  when  the 
cargo  is  shipped,  provided  the  same  is 
worth  the  freight  on  arrival  at^  the  port 
of  discharge."  The  Avoca  sailed  from 
Ibraila  with  the  cargo  on  board,  and 
on  arrival  at  Falmouth  received  orders 
for  Ramsgate,  to  which  port  she  pro- 
ceeded in  due  course.  No  part  of  the 
cargo  was  thrown  overboard  or  other- 
wise disposed  of  on  the  voyage.  F.  M. 
&  Co.,  the  consignees  mentioned  in  the 
bill  of  lading,  were  the  London  house  of 
M*  &  Co.  The  cargo  was  sold  by  the  said 
consignees  upon  the  London  market,  and 
ultimately  bought  by  the  defendant  Terry 
at  a  rate  per  quarter,  cost,  freight  and  in- 
surance, and  the  bill  of  lading  of  the 
cargo  was  indorsed  to  him  in  due  course. 
He  also  received  a  copy  of  the  charter 
and  the  documents  and  invoices  of  the 
cargo  usual  upon  such  a  sale.  On 
the  arrival  of  the  Avoca  at  Ramsgate 
Terry  presented  the  said  indorsed  bill  of 
lading,  and  required  delivery  of  the  cargo. 
The  Avoca  had  experienced  bad  weather 
upon  the  voyage,  and  the  master  had 
reason  to  believe  that  some  of  the  cargo 
would  be  neated,  and  he  gave  notice  to 
the  defendant  that  he  exercised  his  option 
in  that  behalf,  and  required  freight  to  be 
paid  upon  the  invoice  quantity  taken  on 
board,  as  per  the  bill  of  lading,  according 
to  the  provision  contained  in  the  charter- 


The  Avoca  discharged  her  cargo  at 
Ramsgate.  The  said  cargo  was  not 
measured  on  the  delivery  thereof,  but  was 
weighed  by  a  servant  of  the  defendant. 
Another  meter,  who  acted  on  behalf  of 
the  sellers  of  the  cargo,  was  present  at 
the  discharge,  and  measured  certain 
21 
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portions  of  the  cargo  to  ascertain  by  an 
average  what  were  the  number  of  imperial 
quarters  delivered.  The  latter  meter  was 
not  called  at  the  hearing. 

The  master,  relying  on  the  pro- 
visions of  his  bill  of  Is^ling  and  charter 
party,  kept  no  check  upon  the  delivery. 
About  eighty  quarters  of  the  cargo  were 
damaged  by  heat.  No  suggestion  of  fraud 
on  the  part  of  the  plaint^  was  made  by 
the  defendant.  1,021  kilos.,  Ibraila  mea- 
sure, of  barley,  are  equivalent  to  2,368 
imperial  quarters.  The  freight  and  gra- 
tuity upon  that  quantity  of  barley,  under 
the  provisions  of  the  al>ove  charter-party, 
amounted  to  7181 11«.  lid. 

The  defendant  delivered  a  freight  ac- 
count to  the  master  of  the  Avoca^  in  which 
he  admitted  his  liability  for  the  sum  of 
6881.  8«.,  being  the  amount  of  freight 
upon  what  he  fdleged  to  be  the  quantity 
delivered,  viz.,  2,266  imperial  qucurters  at 
78.  per  quarter,  less  15  per  cent,  for 
barley,  ynth  the  gratuity  stipulated  in 
the  charter,  and  at  the  trial  contended 
that  it  was  open  to  him  to  pay  freight 

rn  the  quantity  of  barley  delivered, 
proof  was  given  of  what  was  the 
quantity  of  barley  delivered  by  measure, 
except  as  aforesaid.  The  sum  paid  into 
Court  in  this  action,  and  all  advances, 
&c.,  made  by  the  defendant  under  the 
charter  amounted  to  688Z.  Ss.  The 
balance  claimed  was  therefore  the  differ- 
once  between  688Z.  3«.  and  718Z.  Us.  lid. 

The  learned  Judge  of  the  County  Court 
decided  that  the  master  of  the  Avoca  had 
under  the  circumstances  a  right  to  exer- 
cise the  option  ^ven  by  the  charter,  and 
that  the  plaintiffs  were  entitled  to  be 
paid  by  the  defendant  freight  upon  the 
invoice  quantity  of  barley  ti3cen  on  board 
the  Avoea^  as  per  the  bill  of  lading,  but  he 
held  that  by  reason  of  the  master  having 
added  to  Uie  bill  of  lading  the  words, 
"quantity  and  quality  imknown,"  the 
bin  of  lading  ceased  to  indicate  any  par- 
ticular invoice  quantity  of  barley  to  have 
been  taken  on  board,  and  thereupon  a 
judgment  of  nonsuit  was  entered.  And 
the  question  for  the  Court  was  whether 
the  judgment  of  nonsuit  which  was 
entered  was  right. 

Qibson^  for  the  appellants. — ^The  pro- 
vision in  the  charter-party  is  in  conse* 


quenoe  of,  and  in  order  to  cany  out  the 
principle  upon  which  Oibson.Y.  Sturge 
(1)  was  decided,  and  which  made  the 
freight  payable  on  the  quantity  delivered. 
Bv  taking  the  invoice  quantity  in  the  bill 
of  lading  the  captain  gets  rid  of  the 
necessity  and  trouble  and  expense  of 
sending  to  the  port  of  shipment  for 
proof  of  the  quantity  put  on  board. 
Then  the  addition  of  tne  words,  "  quan- 
tity and  quality  unknown,"  is  merely 
to  guard  against  his  being  bound  by 
the  quantity  inserted  in  case  of  short  de- 
livery. The  term  invoice  quantity  is  ap- 
plicable as  between  shipper  and  charterer, 
and  the  bill  of  lading  is  the  contract 
between  shipper  and  shipowner,  and  the 
effect  of  the  addition  is  to  say  that  the 
shipper  may  be  bound  by  the  invoice 
quantity  mentioned,  but  he  is  not  to  make 
the  bill  of  lading  evidence  for  himself  as 
against  the  captain.  It  has  thereforo  no 
effect  upon  the  provision  as  to  the  c^»- 
tain's  option  in  case  of  damaged  or 
heated  cargo,  but  remains  in  the  bill  of 
lading  for  yarious  purposes.  He  cited 
Jessd  y.  Bath  (2),  Haddow  v.  Faary  (3), 
Lebea/u  y.  The  Oenercd  Steam  Navigakon 
Company  (4). 

Lanyon^  for  the  respondent. — The  pro- 
vision was  introduced  for  the  benefit  of 
the  charterer.  It  can  be  waived  by  him, 
and  he  may  pay  on  the  larger  quantity  if 
he  chooses.  ^Die  addition  of  "  quantity 
and  quality  unknown  **  has  the  effect  <n 
striking  out  of  the  bill  of  lading  the 
statement  of  the  quantity  shipped. 

Oibson  in  reply. 

Our.  adv,  vult. 

The  judgment  of  the  Court  (5)  was  (on 
June  13)  delivered  hj — 

Keating,  J. — Tms  was  an  action 
brought  in  the  County  Court  of  Kent,  to 
recover  a  balance  of  fr^ht  alleged  to  be 
due  to  the  plaintiffs,  who  were  owners  of 
the  barque  Avoca^  in  respect  of  a  cargo  of 
barley,  shipped  at  Ibraila  in  September, 

(1)  10  Exch.  Bep.  622;  s.  c  24  Law  J.  Bop. 
(M.B.)Exch.l21. 

(2)  36  Law  J.  Bep.  (ic.8.)  Exdu  149;  s.  c  Law 
Bep.  2  Exch.  267. 

(8)  3  Taunt.  308. 

h)  42  Law  J.  Bep.  (n.s.)  OP.  1. 

(6)  Keatingi  J.;  and  HonTman,  J* 
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The .  Coxmiy  Oonrfc  Jadgo  non^ 
he  plaintiffs,  but  refiorred  to  this 
\ie  question  whether  snch  nonsuit 
[it.  The  case  was  heard  in  Easter 
»efore  my  brother  Honyman  and 

Ivoca  was  chartered  by  charter^ 
ated  the  2nd  of  September,  1872, 
a  cargo  of  g^rain  at  Ibraila,  and 
'er  it  at  a  port  in  the  United 
n,  on  being  paid  freight  "  78.  per 

qnartor  ddiyered;  and  it  was 
I  mat,  ''in  the  event  of  the  cargo 
isft  thereof  bein^  delivered  in  a 
i  or  heated  condition,  the  freight 
►e  payable  on  the  ^^  invoice  guomtity 
hoardy  08  per  hUl  of  lading,  or  half 
pon  the  damaged  or  heated  portion^ 
aplaMe  option,  provided  no  part 
cargo  be  thrown  overboard  or 
le  disposed  of  on  the  voyage." 
?go  of  barley  was  accordingly 
at  Ibraila  under  bills  of  lading, 
ig  the  qnantiiy  1,021  kilos.,  which 
tson  sunned,  bat,  before  doing 
Mlded  the  memorandum  usually 
1  cases  of  grain  cargoes,  "  Qnan- 
quality  unknown." 
voca  experienced  bad  weather  on 
toward  voyage,  and  the  captain, 
eason  to  believe  that  some  of  the 
ould  be  heated,  gave  notice  on 
0  the  defendant,  who  had  become 

of  the  bill  of  lading,  that  he 
to  exercise  the  option  given  him 
barter,  and  required  payment  of 
ipon  the  invoice  quantity,  as  per 
ding. 

Avoea  discharged  her  cargo  at 
i«.  The  quantity  of  barley  actu- 
T^ered  did  not  clearly  appear ;  but 
need  that  eighty  quarters  were 
r  by  heating.  There  was  no 
on  of  fraud  on  the  part  of  the 
I. 

efendaut  paid  into  Court  a  sum 
d  upon  the  quantity  he  alleged 
been  delivered ;  but  the  plaintiffs 
to  be  paid  upon  the  invoice  quan- 
)er  bill  of  lading,  according  to  the 
the  charter-party. 
County    Court    Judge    was    of 

that,  in  consequence  of  the 
entioned  addition  by  the  captain 
bill  of  hding,  that   document 


ceased  to  indicate  any  particular  invoice 
quantity  of  barley  to  have  been  taken  on 
board,  and  nonsuited  the  plaintiffs^.  We 
do  not  concur  in  that  opinion. 

The  liability  of  grain  cargoes  to  heat 
during  the  voyage,  thereby  causing  an 
increase,  often  considerable,  in  its  bulk, 
doubtiess  suggested  the  insertion  in 
charter-parties  of  the  clause  referred  to, 
and  which  is  now  so  common  in  the  case 
of  cargoes  shipped  from  the  Danube,  the 
object  being  to  protect  the  merchant  from 
having  to  pay  rull  freight  on  the  larger 
quantity  caused  by  tii6  heating  (the 
freight  having,  in  consequence  of  the 
decision  in  Oibson  v.  Sturge  (1),  been 
made  payable  on  the  quantity  delivered)  ; 
and  the  provision  seems  in  such  cases  the 
more  necessary  from  the  &ct  that  those 
cargoes  are  sold  as  floating  cargoes,  pass- 
ing from  hand  to  hand  by  transfer  of  the 
shipping  documents  or  reference  to  them, 
so  that  the  arrangement  by  which  it  may 
become  unnecessary  to  ascertain  the  quan- 
tity of  the  damaged  portion  of  the  cargo 
becomes  one  of  great  mercantile  con- 
venience; nor  do  we  think  this  ^i  all 
affected  by  the  addition  made  by  the 
captain  at  the  foot  of  the  bill  of  lading, 
the  object  of  that  memorandum  being 
merelv  to  protect  the  captain  against  any 
mistaxe  that  might  occur  in  the  invoice 
quantity  in  the  bill  of  lading,  in  case  of 
^eged  short  delivery,  or  deterioration 
not  caused  by  his  de&ult. 

It  was  argued,  in  conformity  with  the 
decision  of  the  Court  below,  that  the 
effect  of  the  memorandum  was  to  strike 
out  the  invoice  quantity  from  the  bill  of 
lading ;  but  we  think  no  such  effect  can 
be  given  to  it,  and  we  are  fortified  in  that 
opinion  by  the  case  of  Oova^  v.  Bingham 
(6),  where,  in  a  contract  of  sale  of  a  cargo 
afloat,  the  quantity  stated  in  the  bill  of 
lading  was  construed  to  be  the  quantity 
to  be  paid  for,  notwithstanding  a  similar 
memorandum  in  the  bill  of  lading. 

Upon  the  whole,  therefore,  we  are  of 
opinion  that  the  event  having  happened 
by  reason  of  which  the  captain,  according  ~ 
to  the  terms  of  the  charter,  had  the  right 
to  be  paid  freight  upon  the  invoice  quan- 
tity in  the  bill  of  lading,  he  did  not  lose 

(6)  2  R  &  B.  836 ;  a.  c.  23  Law  J.  Rep.  (k.8.) 
B.  " 


(^%  26, 
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thai  right  by  the  addition  of  the  memo- 
randum referred  to,  and  consequently 
that  the  appellants  are  entitled  to  our 
judgment. 

We  think  the  costs  of  the  appeal  ought 
to  follow  the  event,  and  be  paid  by  the 
respondent. 

Judgm&iitfor  the  appellants. 

Attorneys — Mercer  &  Mercer,  agents  for  Edwards 
&  Son,  Bamsgate,  for  appellants ;  HiUyer,  Fen- 
wick  &  Co.,  for  respondent. 


1873     1 

Jan    13     I  OOURLET  V.   PLIMSOLL. 

Practice — Interrogatories  he/ore  Plea 
— Libel — Particulars  under  Plea  of  Jtisti' 
fication. 

Though  there  is  no  rule  to  preclude  a 
defendant  from  "being  aUowed  to  deliver 
interrogatories  to  the  plaintiff  before  he  has 
pleaded,  yet  if  he  seeks  to  be  allowed  to 
deliver  them  before  plea,  he  must  first  dis' 
close  the  nature  of  his  defence,  in  order  to 
shew  that  the  interrogatories  are  for  the 
purpose  of  supporting  sv>ch  defence. 

Where,  therefore,  in  an  action  for  libel 
the  defendant  pleaded  a  justification  in  a 
general  form  he  was  not  allowed  to  deliver 
interrogatories  to  the  plaintiff  until,  either 
by  affidamt  ai*  by  particulars,  he  had  first 
disclosed  the  matters  on  which  his  just^fica* 
ton  was  founded. 

Action  for  libel  in  respect  of  alleged 
libels  contained  in  a  printed  work  pub- 
lished by  the  defendant,  entitled  "  Our 
Seamen :  An  Appeal."  The  declaration 
set  out  several  passages  from  this  work 
which,  when  pointed  to  the  plaintiff,  as 
they  were  by  the  declaration,  imputed 
that  he  was  a  shipowner  who  habitually 
overloaded  his  ships  to  the  danger  of  the 
lives  of  their  crews,  in  order  that  by  such 
overloading  he  might  enhance  his  own 
profits,  whilst  he  was  secure  from  loss  by 
over  insurance.  One  of  the  passages  so 
set  out  in  the  declaration  contained,  inter 
oMa,  the  following — "  There  was  one  ship- 
owner, whose  name  was  often  mentioned 
to  me  in  the  course  of  the  years  1869  and 


1870.  During  my  enqniries  in  the  north 
and  east  I  heard  his  name  wherever  I 
went  as  that  of  a  shipowner  who  was 
notorious  for  the  practice  of  oveaioBding 
and  for  a  reckless  disregard  of  human 
life.  I  therefore  made  enquiry  as  to  the 
ships  belonging  to  him  which  had  been 
lost,  with  the  number  of  lives  lost  in  each 
case,  and  the  reply  I  received  I  wiU  shew 
you.  It  is  incomplete,  yon  see,  bat  suffi- 
cient is  shewn  to  demonstrate  the  neoes- 
sity  of  Gbvemment  interference.*'  The 
passage  afterwards  concluded  with  a  copy 
of  the  following  letter  received  by  tiie 
defendant  fr^m  his  informant  in  reply  to 
one  asking  for  a  more  complete  list-*- 
"My  dear  Sir, — Annexed  I  forward  a 

more  complete  list  of  Mr. 's  losses, 

together  with  the  number  of  lives  sacri- 
ficed. I  think  I  shall  be  able  to  send  you 
a  further  list  of  sailing  vessels,  but  a 
melancholy  list  of  105  lives  lost  will  be 
almost  enough  evidence  to  produce  against 
him."  The  annexed  list  to  this  letter 
contained  the  initial  and  final  letter  of 
twelve  vessels  lost,  with  the  year  in  which 
the  loss  of  each  occurred  and  the  number 
of  lives  lost  in  each,  as  for  example — 
Date.  Ships  lost.  lives  lost 

1868  V e  29. 

The  defendant  pleaded  two  plea&  of 
justification  in  a  general  form  that  the 
alleged  words  and  matters  conoeming  the 
plaintiff  were  true  in  substance  and  fact. 
The  defendant  was  allowed  by  the  Court 
to  plead  these  pleas  in  this  general  fonn, 
the  plaintiff  being  at  liberty  to  obtain 
particulars,  if  necessarv.     (See  the  case 
reported  ante,  C.P.  121.)    Accordingly  an 
order  was  afterwards  obtained  from  one 
of  the  masters  ordmng  the  defendant 
within  a  certain  time  to  deliver  particu- 
lars of  the  matters  on  which  he  intended 
to  rely,  "  stating  the  substance  of  each 
case,  with  the  dates  of  the  several  mat- 
ters relied  on,"  and  that  in  default,  the 
said  pleas  should  be  struck  out.     Before 
complying  with  this  order  the  defendant 
apphed  by  a  Judge's  summons  for  liberty 
to  administer  interrogatories  in  writing 
to  the  plaintiff,  and  this  suumions  came 
before  Cleasby,  B.,  at  Chambers,  when 
that  learned  Judge  refused  to  make  an 
order.    The  defendant  thereupon  appealed 
to  the  Court^  and  a  rnlenm  was  obt^iD^ 
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ble  the  defendant  to  administer  the 
iterrogatories  to  the  plaintiff.  The 
id  was  obtained  on  the  supposition 
/leasby,  B.,  had  reftised  to  allow  the 
ogatories  only  on  the  gronnd  that 
oold  not  be  allowed  before  plea,  and 
IS  no  particulars  had  been  given,  it 
he  same  as  if  there  had  been  no 
bnt  there  was  a  conflict  of  evidence 
what  had  actually  occurred  in  this 
\t  at  Chambers ;  and  the  Court  on 
ig  cause  against  the  rule  nisi  re- 
I  therefore  to  treat  such  rule  as  a 
hntive  application.  In  support  of  the 
here  was  an  affidavit  of  the  defen- 
in  which  he  gave  the  full  names  of 
velve  ships  which  were  referred  to 
b  in  the  passage  set  out  in  the  decla- 
as  above  mentioned,  and  he  stated 
vith  reference  to  these  ships  it  was 
»ry  to  have  the  discovery  sought  by 
iterrogatories,  *' especially  as  to  the 
or  causes  of  the  said  ships  being  lost 
,  and  the  dates  of  the  losses,  and  the 
at  fbr  which  the  plaintiff's  interest  in 
id  several  ships  was  insured  on  their 
Dyages ; "  and  he  also  stated  that  the 
rery  was  sought  for  the  purpose  of 
ing  him  to  comply  properly  with 
lid  order  for  particulars,  and  that 
nt  such  discovery  any  particulars 
ired  by  him  woidd  necessarily  be 
incomplete. 

%ry  James  and  PhUbrick  now  shewed 
against  the  rule,  and  contended 
he  general  practice  was  not  to  allow 
rogatories  until  after  issue  joined, 
bat  if  applied  for  before  declaration 
A  pleaded  (which  substantially  was 
it  was  in  the  present  case)  the  party 
10  right  to  have  it  granted  without 
ing  special  circumstances,  which  the 
d^t  failed  to  do  in  this  case  (1). 
tt  and  W,  A,  Lewis  argued  in  sup- 
)f  the  rule  that  the  defendant  could 
)mply  with  the  order  for  particulars. 

Reference  was  made  to  Edmunds  v.  Green- 
J8  Law  J.  Rep.  (n.s.)  C.P.  116),  VUlenhcnS' 
Tobin  (38  Law  J.  Rep.  (n.s.)  C.P.  146),  and 
V.  Jenkins  (39  Law  J.  Rep.  (n.s)  C.P.  2r>8), 
w  that  the  Court  will  not  in  such  cases  in- 
with  the  discretion  of  the  Judge,  but  this 
3  immaterial,  as  the  Court  dealt  with  the 
as  a  BttbstantiYe  application. 


especially  as  to  that  part  of  the  Ubd  which 
related  to  over  insuring,  without  he  had 
first  the  plaintiff's  answers  to  the  inter- 
rogatories, and  that  such  answers  were 
not  merely  to  ascertain  if  he  could  justify, 
but  to  enable  him  to  give  the  particulars 
required  by  the  order. 

BoviLL,  C.J. — The  Judge  or  Court  to 
whom  an  application  is  niade  for  interro- 
gatories is  to  exercise  a  discretion  in  grant- 
ing or  refusing  it.  There  is  no  peremptory 
rule  as  to  the  time  of  making  the  apph- 
cation,  and  if  the  whole  matter  depended 
on  whether  there  was  such  rule,  and  there- 
fore tiiat  this  application  should  on  that 
sole  ground  be  dismissed  as  being  pre- 
mature, I  should  have  thought  that  the 
order  of  my  brother  Cleasby  refusing 
the  application  should  be  set  aside.  Th^re 
is  some  uncertainty  as  to  what  actually 
occurred  before  my  brother  Cleasby,  but 
it  is  unnecessary  to  go  into  that,  as  we 
consider  this  matter  quite  independently 
of  any  objection  as  te  time.  The  Judges 
generally  do  not  entertain  applications  for 
interrogatories  until  after  issue  joined, 
but  that  is  with  the  view  of  knowing 
what  are  the  points  in  issue  te  which  the 
interrogatories  are  to  be  directed.  The 
case  of  libel  is  peculiar,  and  where  the 
plea  is  pleaded,  as  it  is  here,  in  the  gene- 
ral form,  it  is  not  perfected  until  paddcu- 
lars  have  been  delivered.  Now  the  de- 
fendant in  the  present  case  has  made 
statemente  which  the  plaintiff  says  are 
libellous  and  contain  charges  against 
him  in  his  business  as  a  shipowner.  The 
defendant  undertakes  to  justify  his  state- 
ments, and  he  must  be  presumed  to  have 
some  knowledge  on  the  subject,  and 
to  have  some  means  by  which  he  may 
be  able  to  clearly  identify  the  ships  to 
which  he  has  referred  in  his  statements 
as  ships  belonging  to  the  plaintiff,  and 
I  do  not  find  that  he  is  likely  to  have 
any  diflBculty  on  this  subject,  for  in  the 
afiidavit  he  has  made  in  support  of  this 
application,  he  gives  the  names  of  the 
ships  referred  to  in  the  statemente  com- 
plained of,  and  there  would  be  no  difficulty 
in  his  giving  also  the  dates  and  other 
particulars  he  obtained  when  he  made 
these  statemente.  What  he  is  endeavour- 
ing to  do  here  is,  not  to  rely  on  the  in- 
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fonnatioii  he  reoeiyed  when  be  published 
his  book,  bat  to  obtain  Auiher  informa- 
tion as  to  whether  he  can  make  out  his 
justification,  and  also  whether  his  state- 
ments as  to  the  vessels  named  can  be 
supported.  Now,  I  think  he  is  not  entiled 
to  do  this,  and  that  we  ought  not  in  a 
case  of  this  kind  to  compel  the  plaintiff 
to  give  him  information  or  which  he  may 
possibly  now  have  no  notion. 

All  that  the  defendant  is  required  to  do 
by  the  order  for  particulars,  is  to  state 
the  substance  of  the  matters  on  which  he 
relies,  and  when  he  has  delivered  these 
particulars,  the  question  will  arise  whe- 
ther they  are  si^cient  or  not,  and  the 
plaintiff  will  be  entitled  to  have  some 
statement  as  to  the  inability  of  the  de- 
fendant to  give  further  or  better  particu- 
lars, when  it  will  be  for  a  Judge  at 
Chambers  to  exercise  his  discretion  as  to 
allowing  the  particulars  to  stand  which 
had  been  delivered.  After  that  will  be 
the  time  for  the  defendant,  if  he  is  entitled 
to  interrogatories,  to  apply  for  them ;  but 
it  is  contrary  to  practice  to  allow  an  ap- 
plication of  this  sort  in  order  to  enable 
the  defendant  to  see  what  is  the  plaintiff's 
case,  and  whether  he,  the  defendant,  can 
make  out  the  particulars  or  not  of  his 
own  case.  Upon  this  ground  I  think  this 
application  ought  to  be  refused,  but  under 
the  circumstances  I  think  the  costs  should 
abide  the  event  of  the  cause. 

EIsATiNO,  J. — I  am  of  the  same  opinion. 
Had  the  disposal  of  the  rule  rested  alto- 
gether upon  a  decision  of  my  brother 
Gleasby,  that  interrogatories  could  not  be 
delivered  before  plea,  I  should  have 
thought  that  the  rule  oi^ht  to  have  been 
made  absolute,  but  the  O^urt  has  enter- 
tained this  matter  as  a  substantive  appli- 
cation, and  I  think  that  to  compel  the 
plaint^  to  answer  interrogatories  at  this 
stage  of  the  case  would  be  a  hardship  on 
him,  and  would  give  the  defendant  an 
undue  advantage.  The  defendant  nowhere 
in  his  affidavit  states  that  he  is  not  able 
to  give  particulars  to  satisfy  the  order.  I 
am  clear  that  the  defendant  should  give 
such  particulars  as  he  is  able  to  give,  and 
if  they  are  reasonably  sufficient  they  will 
be  allowed.  If  they  are  not  sufficient, 
then  if  he  satisfy  a  Judge  that  he  cannot 
do  m<Mt>,  the  Judge  will  not  order  further 


particulars.  I  think  that  that  is  the  ge- 
neral course  to  be  taken.  Under  these 
circumstances,  I  agree  with  my  Lord  that 
the  defendant  should  deliver  particulars 
in  compliance  with  the  order,  and  that 
the  costs  of  both  sides  should  be  costs  in 
the  cause. 

Bbett,  J.— The  fundamental  rule  is  that 
interrogatories  are  not  to  be  allowed  to 
enable  a  party  to  look  for  a  case,  but  to 
enable  a  party  to  support  a  case  or  to  see 
if  it  can  be  supported.  To  carry  out  this 
rule  it  is  not  required  that  a  plaintiff  should 
declare  before  he  can  admmister  ^interro- 
gatories, but  that  if  he  applies  for  interro- 
gatories before  declaration,  he  must  by 
affidavit  disclose  what  is  the  cause  of 
action  on  which  he  means  to  rely ;  so  as 
to  a  defendant,  it  is  not  necessary  that  he 
should  plead  first  before  he  can  have  in- 
terrogatories allowed,  but  that  if  he  seeks 
to  have  interrogatories  before  he  pleads, 
he  must  by  affidavit  disclose  what  his 
defence  is.  If  the  rule  in  the  present 
case  had  had  to  be  decided  upon  the 
ground  that  my  brother  Cleasby  had  rulod 
at  Chambers  that  interrogatories  could  in 
no  case  be  allowed  before  plea,  he  would 
have  been  wrong,butif  what  heruled  meant 
that  interrogatories  should  not  be  allowed 
without  the  defendant's  disclosing  what 
his  defence  was,  I  should  have  thought* 
that  he  was  right.  But  it  becomes  unne- 
cessary to  determine  whether  my  brotiier 
Cleasby  was  right  or  not,  be<»iuse  the 
matter  now  comes  before  the  Court  as  a 
substantive  application. 

Now,  the  action  is  for  libel,  and  the  de- 
fendant has  not  in  reality  disclosed  his 
defence,  under  the  plea  of  justification  he 
has  been  allowed  to  plead,  so  that  the 
case  ought  to  be  treated  as  if  he  had  not 
pleaded  at  all.  It  is,  therefore,  necessary 
for  the  defendant  to  disclose  what  the 
defence  is  upon  which  his  justification  is 
founded,  and  he  ought  either  to  do  so  by 
affidavit  or  by  the  particulars  which  he 
has  been  ordered  to  deliver.  He  has  not 
disclosed  it  by  either.  The  affidavit  he 
has  brought  before  us  has  disclosed  a  part 
of  his  justification,  that  is  to  say,  that 
which  relates  to  the  libel  in  respect  of 
certain  ships,  but  there  is  a  further  libel 
alleged,  viz.,  as  to  the  plaintiff's  general 
habits  as  to  overloading  ships,  and  as  to 
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insurances.  If  the  interrogatories  were 
now  to  be  allowed,  it  seems  they  would 
be  to  enable  the  defendant  to  look  for 
these  cases,  and  not  to  support  his  own 
case.  The  defendant  ought  to  disclose 
the  ships,  and  the  cases  upon  which  he  in- 
tends to  relj  in  support  of  the  allegation 
of  habitually  overloading.  When  ho  has 
done  so  by  the  particmars  so  far  as  he 
can,  then  will  come  the  question  in  which 
the  Court  or  Judge  at  Chambers  will  have 
to  exercise  a  discretion  whether  the  in- 
terrogatories are  for  the  purpose  of  sup- 
porting the  defendant's  case,  or  to  see  if 
it  can  be  supported.  I  think  that  the 
defendant  should  not  now  be  allowed  to 
administer  interrogatories,  because  he  has 
not  yet  disclosed  what  his  defence  is,  and 
therefore  I  think  that  this  rule  should  be 
discharged. 

Geoye,  J. — I  am  of  the  same  opinion. 
[After  reading  the  passage  of  the  alleged 
libel  set  out,  as  already  mentioned  in  the 
declaration,  and  which  begins  with  the 
words,  "  there  was  one  shipowner,"  and 
ends  with  the  words,  "  but  a  melancholy 
list  of  105  lives  lost  will  be  almost  enough 
to  produce  against  him,"  the  learned 
Judge  jproceeded  as  follows] — It  may  be 
a  question  whether  the  annexed  list  there 
referred  to  contaijis  all  the  ships  that  the 
defendant  intends  to  rely  on,  or  whether 
it  is  incomplete,  since  a  further  list  is 
alluded  to  in  the  letter  of  the  defendant's 
informant.  If  the  defendant  intends -to 
justify  only  as  to  these  twelve  ships,  he  can 
have  no  difficulty  in  giving  their  names, 
and  it  seems  reasonable  that  the  defendant 
should  give  the  information  he  possesses  as 
to  these  matters,  so  that  the  plaintiff  may 
know  whether  it  is  in  respect  of  these 
ships  only,  or  whether  there  are  any  other 
ships  in  respect  of  whioh  the  de&ndant 
is  prepared  to  support  the  charge  in  the 
alleged  libel.  It  is  not  necessary  that  he 
should  give  the  exact  dates  when  the 
ships  left  or  were  lost,  or  the  exact  amount 
of  overloading  or  of  over  insurance,  but 
he  should  state  the  ships  and  about  the 
time  they  sailed,  and  that  they  were  lost 
under  circumstances  which  would  support 
the  charge  he  has  made.  It  seems  to  me 
that  the  person  who  has  made  such  state- 
ments as  are  in  this  book,  and  of  which 
tiie  plaintiff  complains,  must  be  presumed 


to  have  had  certain  information  on  which 
he  made  them,  and  to  be  able  to  give  the 

Elaintiff  all  the  particulars  that  can  fairly 
e  required.  If  he  gives  them  and  they 
are  reasonably  sufficient,  he  may  then  say, 
now  ihat  I  have  stated  my  case,  I  wish  to 
put  interrogatories  to  the  plaintiff  to  sup- 
port that  case.  That  would  be  acting 
according  to  the  general  rule.  This,  on 
the  confepary,  seems  to  be  inverting  the 
order  of  things,  and  to  be  asking  for  in- 
terrogatories which  may  well  be  called 
fishing,  and  which  the  plaintiff  ought  not 
to  be  called  upon  to  answer  until  he 
knows  in  support  of  what  case  they  are 
asked  for.  On  these  grounds  I  think  that 
this  rule  should  be  discharged. 

Rule  discharged. 


AttorneyB — Nelson,  Lowless  &  Jones,  for  plaintiff; 
Lewis,  Manns  &  Longden,  for  defendants. 
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Marine  Insurwnce — Policy — Bisk  during 
Lcmd  Transit — Bestravnt  ofFrinces — Ghoda 
in  a  besieged  Town, 

By  an  ordinary  Lloyd^s  policy  goods  were 
insv/redfrom  Shanghai  to  London,  viaMar- 
seilles,  amd  whilst  remaini/ng  there  for  tran^ 
sit,  including  all  risks  of  craft  to  a/nd  from 
the  steamers,  and  the  risks  inswred  included 
^^  arrests,  restraints  and  detainments  of 
princes"  Ooods  sent  from  Shanghad  to 
London,  via  Ma/rseiUes,  are  always  sent 
overland  through  Frarice,  a^d  this  was  well 
known  to  underwriters.  The  goods  inswred 
having  arrived  at  Marseilles  were  in  the 
usual  course  forwarded  by  railway  to  Paris 
to  go  from  thence  to  Boulogne,  but  soon 
after  they  reached  Paris,  that  city  was  so 
completely  surrounded  and  invested  by  the 
German  armies,  who  were  then  besieging  it, 
that  it  was  impossible  to  remove  the  goods 
from  it,  and  accordingly  the  assured  gave 
notice  of  abandonment  to  the  underwritentpf 
the  policy  :^S,eld^  that  the  policy  covered 
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the  risk  during  the  land  transit  of  the  goods 
through  France^  and  also  that  there  was  a 
loss  6^  "  a  restraint  of  princes  *'  vdthin  the 
terms  of  the  policy,  which  justified  the  notice 
of  abandonment. 

This  was  an  action  on  two  policies  of 
insurance;  and  by  the  consent  of  the 
parties,  and  by  a  Judge's  order,  a  Special 
Case  was  stated  for  the  decision  of  the 
Court  without  any  pleadings,  the  material 
facts  in  which  were  the  following. — 

The  plaintiffs  effected  insurances  on 
silks  by  two  policies  in  the  ordinary  form 
of  Lloyd's  policies.  By  one,  dated  the 
24th  of  March,  1870,  which  was  for 
15,000Z.,  they  caused  themselves,  in  the 
words  of  the  policy,  to  be  insured  as  fol- 
lows, that  la  to  say — '*  Lost  or  not  lost  at 

and  from  Japan  ^  Shanghai  to  Mar- 
seilles, ^5-    Leghorn    —    London,  via 
or         °  or 

Marseilles  ^  Southampton,  and  whilst 

remaining  there  for  transit,  with  leave  to 
call  at  any  ports  or  places  in  or  out  of 
the  way  for  all  purposes,  including  all 
risks  of  crafb  to  and  from  the  steamers, 
each  lighter  or  crafb  to  be  considered  as 
separately  insured." 

The  subject-matter  insured  was  de- 
scribed as — "  silks  to  bo  hereafter  valued 
and  declared."  The  risks  insured,  which 
were  the  usual  printed  ones,  included, 
inter  alia,  "Arrests,  restraints  and  de- 
tainments of  all  kings,  princes  and  people 
of  what  nation,  condition  or  quality  so- 
ever." 

Li  the  margin  of  this  policy  was  a  me- 
morandum in  the  following  words — "  It 
is  hereby  agreed  that  the  silks  insured  by 
this  policy  shall  be  shipped  by  the  Penin- 
sular and  Oriental  Company,  Messageries 

Imperiales  steamers   —  the  steamers  of 
or 

the    Mercantile    Trading    Company  of 

Liverpool  only,  and  it  is  further  agreed 

that  on  shipments  by  the  last  mentioned 

company's  steamers,  205.  additional  shall 

be  charged." 

In  the  other  policy,  dated  the  8th  of 

April,  1870,  which  was  for  10,000L,  the 

voyage  and  the  subject-matter  insured. 


and  the  risks  insured  agaiust  were  de- 
scribed in  terms  nearly  the  same  as  in 
the  first-mentioned  policy. 

The  defendant  underwrote  each  poUcy 
for  200Z.  Sixty-five  bales  of  silk,  the 
subject  of  this  action,  were  shipped  at 
Shanghai  on  board  the  Messageries  Im- 
periales steamer  Phase,  and  consigned  to 
the  plaintiffs  under  a  bill  of  lading  dated 
the  7th  of  July,  1870, 

The  silks  were  duly  declared  on  the 
before  mentioned  policies,  and  valued  at 
11,220Z.,  and  3,625Z.,  part  of  the  said  sum 
of  11,220Z.,  was  declared  on  the  first 
policy,  and  7,595Z.,  the  residue  of  the 
said  sum  of  11,220Z.,  was  declared  on  the 
second  policy,  and  these  declarations  were 
endorsed  on  the  policies  respectively. 

The  silks  were  carried  in  the  8aid 
steamer  Phase  from  Shanghai  to  Hong- 
kong. They  were  there  transhipped  to 
the  steamer  Pei^o  of  the  same  company — 
Messageries  Imperiales — and  they  were 
carried  on  board  the  said  steamer  Peiho, 
through  the  Suez  Canal,  direct  to  Mar- 
seiUes.  This  is  the  ordinary  course  of 
business  of  the  Messageries  Imperiales 
in  carrying  goods  from  Shanghai  to  Mar- 
seilles. Goods  from  Shanghai  for  Mar- 
seilles are  carried  by  that  company  from 
Shanghai  to  Hong  Kong  by  a  branch  line  of 
steamers,  and  the  steamers  for  Marseilles 
start  from  Hong  Kong.  The  silks  arrived 
at  Marseilles  on  board  the  said  steamer 
Peiho  on  the  27th  of  August,  1870.  The 
Messageries  Imperiales  carry  goods  at 
through  rates  from  Shanghai  to  London. 
Before  and  at  the  time  of  the  insurances, 
the  steamers  of  the  Messageries  Imperiales 
ran  from  the  east  to  Marseilles  and  no 
further.  Of  those  of  the  Peninsular  and 
Oriental  Company,  one  line  ran  to  Mar- 
seilles and  no  further ;  another  ran  direct 
to  Southampton.  Those  of  the  Mercantile 
Trading  Company  ran  direct  to  Liver- 
pool. Goods  were  never  in  the  ordinary 
course  of  business  carried  from  China, 
Japan  or  India  to  London  via  Marseilles 
except  by  the  Messageries  Imperiales,  and 
that  company  always  sent  such  goods 
'  overland  through  iVance,  that  is  to  say, 
by  the  Lyons  ndlway  from  Marseilles  to 
Paris,  and  thence  by  the  northern  rail- 
wav  to  Boulogne,  and  thence  to  London. 
Silk  is  usually  but  not  invariably  sent  hy 
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YiteBBe.  It  was  well  known 
y  underwriters  that  goods  sent  from 
^  Japan  or  India  to  London  via 
illes  were  always  sent  overland 
rh  France. 

the  time  when  the  silks  reached 
lilies  there  was,  and  had  heen  from 
►th  of  July  previously,  war  between 
e  and  Germany. 

)ds  sent  from  Marseilles  to  Paris, 
brried  by  the  Northern  Railway  from 
to  Boulogne  for  London,  continued 
ve  Paris  regularly  till  the  6th  of 
oiber,  1870,  and  io  arrive  in  London 
xij  till  the  7th  of  that  month.  On 
>th  of  September,  1870,  carnage  by 
id  railway  from  Paris  to  Bomogne 
e  and  thence  until  afber  action  con- 
.  to  be  impossible,  and  ceased  alto* 
',  in  consequence  of  the  (German 
I  haying  taken  possession  of  parts 

said  mOway,  and  interested  all 
imication  by  such  railway  between 
and  Boulogne.  The  silks  having 
ordered  l^  the  plaintiffs  to  be  for^ 
d  to  London,  were  delivered  to  the 

Railway  Company  on  the  2nd  of 
nber,  1870,  and  arrived  on  or  before 
>th  of  that  month  at  Bercy,  which 

railway  station  in  Paris  at  which 

sent  by  the  Lyons  railway  arrive. 
i  time  of  the  arrival  of  the  silks  at 
illes,  and  thence  until  and  after  the 
1  of  the  silks  at  Bercy,  the  German 
i  had  invaded  and  occupied  a  large 
f  France,  and  were  advancing  upon 
radually  surrounding  Paris,  which 
)f  things  continued  until  the  19th 
ptember,  1870,  on  which  day  the 
m  armies  completely  invested  Faris. 

the  last  mentioned  day  until  the 
*  of  the  notice  of  abandonment,  and 
>  until  the  commencement  of  this 
,  they  completely  surrounded  and 
ed  Paris,  and  held  military  posses- 
f  all  the  roads  leading  out  of  Paris, 
prevented  communication  between 

and  all  other  places,  by  reason 
of  it  was  during  all  such  time  im^ 
le  to  remove  the  silks  from  Paris. 
3  7th  of  October,  1870,  the  plaintiffs 
lotice  of  abandonment  of  the  silks 

defendant. 

I  questions  for  the  opinion  of  the 

,  which  was  to  beat  Uberty  to  diaw 

Sbbibs,  42.— G  J*. 


inferences  of  fact,  were,  first,  whether  the 
silks  were  covered  by  the  policies  at  the 
time  of  the  alleged  loss,  and,  secondly^ 
whether  the  plaintiffs  were  entitled  to 
recover  as  for  a  total  loss  (1). 

JEHeld  {Thesiger  with  him),  for  the 
plaintiffs. — In  the  first  place,  the  policies 
are  not  confined  to  maritime  risks,  but 
cover  the  risk  attending  the  transit  of 
the  goods  through  France.  One  of  the 
joumevs  insured  is  stated  to  be  from 
Shanghai  to  London  via  Marseilles,  and 
it  is  made  part  of  the  contract  that  the 
silks  insured  may  be  shipped  by  the 
Messageriee  Lnperiales  steamers.  Then 
the  case  finds  that  goods  carried  by  these 
steamers  are  always  sent  overland  through 
France,  namely,  by  the  Lyons  Railway 
from  Marseilles  to  Paris,  and  thence  by 
the  Northern  Railway  to  Boulogne  and 
thence  to  London,  and  that  it  was  well 
known  amon^  underwriters  that  goods 
sent  from  Chma  to  London,  via  Marseilles, 
werealwayssent  overland  through  France. 
Under  these  circumstances,  therefore,  the 
insurance  was  on  the  goods  during  the 
whole  of  that  journey  as  well  when  the 
goods  were  on  land  as  when  they  were  on 
sea.  Secondly,  the  loss  was  caused  by 
one  of  the  perils  insured  against.  The 
detention  of  the  goods  at  Pans  whilst  sur- 
rounded by  the  German  forces,  was  a  peril 
vrithin  the  insurance  against  "arrests, 
restraints  and  detainments  of  princes." 
There  are  no  English  authorities  which 
are  direct  on  the  subject.  In  Barker  v. 
Blokes  (2),  though  there  was  no  decision 
whether  a  blockade  was  a  peril  within  the 
policy,  as  the  abandonment  was  not  in 
time,  the  Court  considered  the  pro- 
longed detention  of  the  vessel  might  be 
considered  as  a  loss  of  the  voyage.  The 
cases  of  Hadkvnson  v.  Bdhvnson  (3)  and 
Lubbock  V.  Bowcrofl  (4)  were  only  where 
the  ship  was  prevented  from  entering  the 
port  of  ilestination,  because  of  a  blockade, 

(1)  There  was  also  a  question  as  to  the  plain- 
tifra  being  entitled  to  recover  as  for  a  partial  loss, 
the  sHksnaying  in  faet  arrired  in  London  on  the 
21st  of  Harch,  1871t  which  was  after  action,  but 
this  became  unnecessary  to  consider. 

(2)  9  East  288. 

(8)  8  Bos.  &  P.  888. 
(4)  5  Esp.  50. 
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and  therefore  there  was  no  "  reetraint  of 
princes  "  within  the  policy.  The  Ame- 
rican anthoriiy  of  OUvera  v.  TJie  Union  In^ 
swrance  OonM^vy  (5)  is  a  strong  anthority 
in  point.  There  the  vessel  was  within 
the  blockade  port,  and  was  prevented 
from  leaving  it  oyreason of  snch  blockade, 
and  that  was  held  to  be  '*  a  restraint " 
within  the  policy,  and  Marshall,  C.J.,  in 
delivering  jud^ent,  puts  this  ve^  case 
of  a  town  besieged,  saying,  **  If  for  ex- 
ample  a  town  be  besieged,  and  the  in- 
habitants confined  within  its  walls  by  the 
bc^ieffing  army,  if  in  attempting  to  come 
oat  uiey  are  forced  back,  wonld  it  be 
inaccurate  to  say  that  they  are  restrained 
within  those  limits  ?  The  Court  believes 
it  would  not ;  and  if  it  would  not,  then 
with  equal  propriety  may  it  be  said 
when  a  port  is  blockaded  that  the  vessel^ 
within  are  confined  or  restrained  from 
coming  out,"  Schmidt  v.  The  Untied 
Insurance  Oompany  (6)  and  Saltns  v.  The 
United  Insurance  Vompany  (7),  also  shew 
that  a  blockade  which  prevents  a  vessel 
coming  out  of  port  is  a  restraint  of 
princes  wiUiin  the  risks  insured.  In 
Oeipel  V.  SnUth  (8)  it  was  held  a  good 
excuse  for  not  performing  a  charter-party 
that  the  shipowner  was  prevented  by  a 
bloclo^e  from  proceeding  to  the  port  of 
loading,  aJblockade  being  **  a  restraint  of 
princes."  The  American  authorities  draw 
a  distinction  between  arrest  and  restraint, 
and  Bird  v.  Jones  (9)  shews  that  a  person 
may  be  prevented  frx>m  going  the  way  he 
desires  without  arrest.  Then  the  goods 
in  the  present  case  were  no  longer  under 
the  control  of  the  assured  by  reason  of 
the  siege  of  Paris,  and  there  was  therei^ore 
a  total  loss  of  them — Boux  v«  Salvador 
(10). 

Day  (J,  0.  Matthew  with  him),  for  the 
defendant. — ^The  policies  are  marine  poli- 
cies, and  only  cover  risks  to  the  goods 
whilst  they  aw  water  borne.  **  The  gene, 
ltd  rule  in  &ct  is  clear  that  the  under- 

i6)  8  Wbeaton  188. 
6)  1  Johns.  (Amer.)  249, 
7)  16  Johns.  (Amer.)  628. 
8)  41  Law  J.  Bep.  (if.8.)  Q3. 168 ;  8.  c  Law 
Eep.  7  Q.B.  404. 

(9)  7  Q.B..Rep.  742 ;  b,  c.  16  Law  J.  B©p.(N.8.) 
aB.82. 

(10)  3  Bing.  N.C,  266 ;  o.  c  7  Law  J.  B«p.  (n.8.) 
C.F.  828. 


writer  in  a  sea  policy  insures  only 
against  sea  risks ;  the  risk  on  goods  there- 
fore ends  directly  they  are  put  on  terra 
firma  unless  they  are  placed  there  only 
for  a  temporary  purpose,  or  under  such 
circumstances  as  to  be  protected  by  the 
usages  of  trade  " — 1  Am&uld  en  Insiuranee^ 
4th  ed.  369,  citing  Harmon  v.  EUis  (11) 
contrasted  with  Felly  v.  The  Boyal  Ex* 
change  Assurance  Oompany  (12)  and 
Brough  v.  Whitmore  (13).  There  was  the 
case  last  year  in  the  Court  of  Common 
Pleas,  T lie  Australian  Oompany  y»  Saunders 
(not  reported)  in  which  a  policy  similar 
to  the  present  one  was  held  not  to  cover 
the  land  risk.  There  is  nothing  in  the 
present  policies  to  shew  that  the  land 
risk  was  intended  to  be  covered  by  it ;  on 
the  contrary,  there  are  many  parts  which 
shew  that  the  land  risk  was  not  intended 
to  be  insured.  Thus  these  words,  ^'  in- 
cluding all  risk  of  crafb  to  and  from  the 
steamers,"  which  would  not  be  required 
if  the  whole  journey  was  covered.  Again 
there  is  no  similar  provision  for  insuring 
the  goods  whilst  on  the  railway,  or  in 
carts,  &o.,  to  and  from  the  railway. 
What  is  said  in  the  case  as  to  sending 
the  goods  overland  only  amounts  to  its 
not  being  a  deviation  if  they  are  so  senti 
and  not  to  their  being  insured  during  the 
land  transit.  Secondly,  there  has  berai 
no  loss  of  the  goods.  They  arrived  at 
Paris  in  charge  of  the  plaintiff's  carriers, 
and  they  were  never  captured  nor  put 
under  requisition  by  theFronch  or  (German 
forces.  They  were  only  in  the  same  con- 
dition as  they  might  be  if  the  vessel 
carrying  them  remained  in  port,  wind 
bound,  and  so  unable  to  get  out.  It  was 
nothing  but  a  retardation  of  the  voyage 
— Hunt  V.  The  Boyal  Exchange  Assurance 
(14).  It  is  said,  however,  that  this  was 
a  **  restraint  of  princes."  There  is  no 
authority  to  that  effect.  Oeipel  v.  Smith 
(8)  was  the  case  of  a  charter-party,  and 
uiere  is  a  great  distinction  between  such 
and  an  insurance.  The  insarer  only  in* 
sures  against  proximate  risksy  not  remote 

(in  7  E.  &  B.  465;  s.  0.  26  Law  J.Bep.(H.8.) 
\^B.  239* 

12)  1  Burr.  841. 
18)  4  Term  Bep.  306. 
14)  6  M.  &  8.  47. 
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ones.  Taylor  v.  Dunbar  (15)  shews  that 
the  insurer  is  not  liable  for  damage  to 
goods  by  delay  though  the  delay  is  caused 
by  the  perils  insured  against.  Barker  v. 
Blahea  (2)  is  no  authority  that  a  block* 
ade  is  "  a  restraint  of  princes.  *  *  In  Forster 
V.  Ohristie  (16)  a  ship  was  retarded  by 
the  act  of  a  king's  officer,  but  that  was 
held  not  to  be  -  a  detention  within  the 
meaning  of  the  clause,  "  against  the  arrest 
and  detainment  of  kings."  A  mere 
detention  is  not  within  such  clause. 
There  is,  moreover,  a  difference  between 
a  naval  blockade  and  a  land  siege.  There 
is  no  substantial  analogy  between  them, 
and  no  such  law  of  nations  as  governs  a 
blockade  applies  to  the  case  of  a  siege. 

Field,  in  reply,  cited  Boehm  v.  Gomhe 
(17)  to  shew  that  the  insurance  included 
the  transit  by  land  and  water,  and 
Wheatori'e  International  Law,  2nd  edit., 
819,  where  a  besieged  town  is  treated  as 
in  the  same  position  as  a  blockaded  port, 
and  a  passage  is  cited  from  OroUua  de  Jur. 
Bell,  ac  Pae,  lib.  Ill,  cap.  1  sec.  5,  note  3, 
as  to  its  not  being  lawftd  to  carry  any- 
thing to  a  town  besieged  or  a  port 
blockaded,  making  no  distinction  between 
the  two. 

BoviLL,  C.J. — ^I  have  not  the  least 
doubt  but  that  the  object  of  the  plaintiffs 
in  effecting  these  insurances  was  to  cover 
the  goods  insured  from  the  time  of  their 
depcoiure  from  Shanghai  until  their 
arrival  at  London,  and  that  the  intention 
was  that  the  insurances  should  cover  all 
the  risksof  such  transit  during  the  journey 
as  well  by  land  as  by  water,  and  the 
question  is  only  whether  such  intention 
has  been  expressed  in  the  policies.  That 
must  depend  not  alone  on  the  terms  used 
in  the  policies,  but  also  on  the  course  of 
business  to  which  such  terms  were  in- 
tended to  apply.  Now  the  course  of 
business  (as  it  appears  from  the  Special 
Case)  was,  as  to  goods  sent  fr^m 
China  to  London,  via  Marseilles,  to  send 
thembytheMessageriesImperiales,  which 
company    always    sent   them    overland 


1 


(16)  38  Law  J.  Bep.  (k.s.)  C.P.  178 ;  s.  c.  Law 
>.  4  C  J*.  206. 
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through  Franco,  and  it  also  appears  that 
this  was  well  known  amongst  under- 
writers. Mr.  Day  moreover  admitted, 
though  there  is  no  statement  to  that 
effect  in  the  case,  that  goods  sent  to 
London,  via  Southampton,  would  pass  by 
railway  fix)m  Southampton  to  London  in 
the  ordinary  course  of  business,  and  it  must 
be  assumed  that  that  also  was  known  to 
underwriters.  Now,  what  are  the  terms 
of  these  policies  P  The  insurance  is 
therein  stated  to  be  from  Shanghai  to, 
inter  alia,  London  ina  Marseilles  or 
Southampton.  According  to  usage  the 
transit  to  London  via  Marseilles  includes 
necessarily  the  passage  overland  through 
France,  and  the  statement  in  the  policies 
is  therefore  the  same  as  if  the  insurance 
had  been  said  to  have  been  whilst  the  goods 
were  being  carried  by  railway  through 
France  from  Marseilles  to  Paris,  and  from. 
Paris  to  Boulogne.  Then  follow  the  wordp^ 
"or  Southampton,"  which  would  refer 
to  the  journey  overland  by  railway 
from  Southampton  to  London.  Therefore 
the  description  of  the  journey  given  in 
the  policies,  is  one  which  clearly  includes 
a  passage  by  land  as  well  as  by  water,  and 
the  pohcies  say  that  the  goods  insured 
are  intended  to  be  so  insured  during  the 
whole  of  their  transit,  whether  by  land  or 
water,  frx>m  Shanghai  to  London.  It  has 
been  argued  for  the  defendant  that  the 
words,  "whilst  remaining  there  fortransit,'* 
shew  that  the  insurance  was  only  intended 
to  cover  the  goods  on  land  when  waiting, 
whether  at  Marseilles  or  Southampton, 
and  not  when  in  course  of  transit,  but  I 
cannot  adopt  that  construction.  The 
policies  are  to  attach  on  the  shipping  of 
the  goods  and  are  to  continue  until  their 
arrival  at  London.  I  see  no  reason  why 
they  should  not  have  the  effect  of 
covering  the  risk  during  the  whole  of  the 
transit,  and,  in  my  opinion,  the  risk 
during  the  transit  of  the  goods  through 
France  was  covered  by  mese  policies. 
Then  comes  the  question,  whether  by 
reason  of  what  occurred  after  the  arrival 
of  the  goods  in  Paris,  there  has  been  a 
loss  within  the  terms  of  the  policies. 
The  policies  contain  the  usual  words 
describing  amongst  the  risks  insured, 
"arrests,  restraints  and  detainments  of 
all    kings,    princes    and  people."     The 
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goods  in  question  having  been  sent  on 
firom  Marseilles  to  Paris,  arrived  there 
about  the  13th  of  September.  On  the  10th 
of  September,  carriage  by  the  railway  from 
Paris  to  Boulogne  is  stated  in  the  Case 
to 'have  become  impossible,  in  consequence 
of  the  German  armies  having  taken  pos- 
session of  parts  of  the  railway,  and  inter- 
cepted all  communication  by  the  railway 
between  Paris  and  Boulogne ;  and  it  ap- 
pears from  another  part  of  the  case  that 
the  German  armies  were  gradually  sur- 
rounding Paris  until  the  19th  of  Sep- 
tember, when  they  completely  invested 
it,  and  from  that  time  until  after 
notice  of  abandonment  by  the  plaintiffs 
and  the  bringing  of  this  action,  the  Ger- 
man armies  completely  surrounded  and 
besieged  Paris,  and  prevented  communi- 
cation between  it  and  aU  other  places,  so 
that  it  was  impossible  to  remove  the 
goods  from  Paris.  On  the  7th  of  October 
the  plaintiffs  gave  notice  of  abandon- 
ment to  the  defendant,  and  the  ques- 
tion is,  whether  under  Uiese  circumstances 
there  was  a  loss  of  the  goods  within  the 
meaning  of  the  policies.  It  has  been 
contended  on  behalf  of  the  plaintiffs, 
that  there  was  such  a  constructive  total 
loss  as  entitled  them  to  give  notice  of 
abandonment,  and  so  clami  for  a  total 
loss.  It  is  clear,  that  the  goods  existed 
in  specie,  and  it  is  also  clear,  accord- 
ing to  English  law,  that  if  there  was 
only  delay  in  their  delivery,  it  would  not 
give  a  claim  against  the  underwriter.  It 
IS  different,  however,  if  a  loss  be  caused 
by  any  of  the  perils  insured  against, 
and  here  it  was  said  that  there  was 
such  a  loss  caused  by  a  restraint  within 
the  terms  of  the  policies,  by  the  German 
armies  surrounding  Paris  and  making  it 
impossible  to  remove  the  goods.  Mere 
delay  will  not  do.  There  must  be  a  loss, 
and  the  question  is,  whether  such  loss  was 
made  out  in  this  case.  Now  it  is  said  on 
the  part  of  the  defendant,  that  the  case 
of  a  siege  is  not  like  that  of  a  blockade, 
and  that  the  same  principle  of  law  doe& 
not  apply  to  the  one  as  to  the  other.  It 
appears  that  the  judges  of  the  American 
Courts  have  treated  the  case  of  a  vessel 
kept  within  ablockadedportupon  the  same 
principle  as  persons  or  things  kept  within 
a  besieged  town,  and  have  considered  the 


latter  as  being  a  forHori  a  restraint  of 
princes;  blockade  and  siege  are  treated 
as  standing  on  the  same  ground  by  Gro* 
tins  and  Wheaton,  and  I  certainly  see  no 
difference  in  principle  between  them,  nor 
between  the  case  of  a  blockade  and  that 
of  an  embargo.    With  respect  to  how  far 
a  blockade  is  *'  a  restraint  of  princes,"  no 
doubt  there  are  cases  in  which  it  has  been 
held  that    there  is   no  such    restraint, 
where   the   ships  have    been  prevented 
from  entering  the  port,    but   in  those 
cases  the  immediate  cause  of  their  not 
entering  was  the  desire  not  to  ran  the  risk 
of  the  blockade,  and  there  was  no  restraint 
of  princes,  because  the  ship  never  came 
within  the  blockade.    The  case  of  CMmI 
y.  Smith  (8)  is,  I  think,  a  distinct  autho- 
rity on  the  subject.     The  question  there, 
no  doubt,  arose  as  to  the  d^endant  being 
justified  in  putting  an  end  to  a  charter- 
party  by  reason  of  the  blockade  of  the  port 
of  discharge,  but  it  was  assumed  that,  if 
the  blockade  continued  and  was  effective,  it 
amounted  to  a  '*  restraint  of  princes."  It 
is  true  that  in  Forster  y.  GhnsHe  (16)  it 
was  held,  that  there  had  not  been  a  re- 
straint of  princes,  where  the  ship  had 
been  prevented  firom  entering  the  port 
by  fear  of  the  blockade;  but  the  argu- 
ment seemed  to  admit,  that  if  she  lubd 
been  detained  whilst  within  the  blockade, 
there  would  have  been  a  "  restraint  of 
princes."     Mr.  Day  has  contended  that 
there  is  a  difference  as  to  the  meaning  of 
these  terms  in  a  charter-party  and  in 
a  policy  of  insurance,  but  I  do  not  see 
the    slightest     difference    in    princijde. 
There    is    also    the    important  case  of 
Olivera  v.  The  Union  Instirance  Company 
(5),    which  has  been  relied  on  by  the 
counsel  for  the  plaintiff,  and  in  the  course 
of    the    judgment    of   Marshall,     C.J., 
in  that  case,  there  occurs  the  foJlowing 
passage — "  What  then,  according  to  ocMn* 
mon  understanding,  is  the  meaning  of 
the  term,  '  restraint '  ?      Does  it  imply 
that  the  limitation,  restriction  or  oonfine- 
ment,  must  be  imposed  by  those  who  are 
in  possession  of  the   person  or  things 
which  is  limited,  restricted  or  confined, 
or  is  the  term  satisfied  by  a  restriction 
created  by  the  application  of  external 
force  ?     if,  for  example,  a  town  be  be- 
sieged and  the  inhabitimts  confined  within 
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its  i^aDs  bj  the  besieging  army,  if^  in  at- 
tempting to  come  out)  thej  are  forced 
back,  would  it  be  inaccurate  to  say  that 
they  are  restrained  within  those  limits  ? 
TheCoortbelieyesitwonldnot."  That  ob- 
servation of  the  Chief  Justice  may  properly 
I  think  be  applied  to  this  case.  Here  a 
force  was  brought  to  bear  npon  the  goods 
in  question  which  preyented  their  farther 
progress.  Was  the  owner  then  entitled  to 
give  notice  of  abandonment  to  the  as- 
surers P  No  doubt  it  is  not  a  case  of  " 
capture,  where  the  property  has  been 
taken  possession  of  by  the  captors,  but  it 
seems  to  me  to  be  m  the  nature  of  an 
embargo  laid  on  a  yessel  when  in  port,  and 
to  be  if  not  an  actual  arrest  to  be  a  restraint 
of  princes.  Then  what  is  the  law  as  to  the 
right  of  an  assured  in  such  a  case  as  that  ? 
In  Goss  y.  WUhers  (18),  Lord  Mansfield 
said,  ''I  cannot  find  a  single  book,  an- 
cient or  modem,  which  does  not  say, 
*  that  in  case  of  the  ship  being  taken,  the 
insured  may  demand  as  for  a  total  loss 
and  abandon.'  And  what  proves  the  pro- 
position most  strongly  is,  that  by  the 
general  law,  he  may  abandon  in  the  case 
merely  of  an  arreal  or  an  embargo  by  a 
jHfinbe  not  an  enemy."  Botch  y.  Edie  (19) 
18  to  the  same  efiect.  We  have  no  fixed 
time  in  our  law  when  notice  of  abandon- 
ment is  to  be  given,  but  I  take  it  that  it 
most  always  be  given  in  a  reasonable 
time  according  to  the  nature  of  the  case ; 
subject  to  that  and  to  there  being  a 
**  restraint  of  princes,"  it  seems  to  me, 
that  the  assured  has  a  right  to  abandon 
the  goods  to  the  underwriters,  and  if  he 
does  so  in  proper  time,  the  onderwriters 
are  liable.  Here  no  question  is  raised  as 
to  the  abandonment  being  too  late  or  not 
being  in  proper  time,  and  the  detention 
having  taken  place,  as  it  seems  to  me,  by 
a  restraint  of  princes,  and  the  risk  being 
covered  by  the  policies,  I  am  of  opinion 
that  our  judgment  should  be  for  the 
plaintifb. 

Kbatiko,  J. — ^I  am  of  the  same  opinion. 
If  i^iis  case  had  rested  exclusively  on  the 
terms  o£  the  policies  I  should  have  taken 
time  to  consider  whether  they  covered 
only  a  marine  risk,  but  coupled  as  these 
are  witii  the  fiusts  of  this  case,  I  think  that 

(IS)  2  Burr.  696. 
(19)  6  Tom  Rep.  418. 


they  "^ere  intended  to  cover  &nd  do  cover' 
risks  on  land  as  well  as  on  sea.  Two  out 
of  the  three  modes  of  carrying  goods 
from  China  to  London  necessarily  involved 
a  transit  by  land,  and  therefore  I  think 
that  the  meaning  of  the  policies,  when 
coupled  with  Uie  findings  of  the  &cts  in 
the  case,  was  to  cover  the  risk  of  transit 
by  land,  especially  as  such  transit  was  the 
usual  and  ordinary  mode  of  carriage,  Mid 
was  known  to  both  parties.  Then  was- 
there  such  a  loss  as  justified  the  plaintiff 
giving  notice  of  abandonment  ?  I  entirely 
agree  with  what  my  Lord  has  said  as  ta 
ihe  analogy  between  a  blockade  of  a  port 
and  the  siep;e  of  a  town.  There  are  not 
many  English  cases  on  this  subject  but  it 
seems  to  me  to  stand  to  reason  that  goods 
within  a  blockaded  port  are  analogous  to 
goods  on  which  an  embargo  has  been  laid. 
It  is  true  that  an  embargo  is  the  exercise 
of  a  sovereign  power  upon  things  within 
his  country,  and  a  blockade  is  the  exercise 
of  power  outside  by  a  forei^  sovereign, 
but  in  principle  there  is  no  <ufference,  and 
in  each  case  it  is  the  interposition  of 
power  by  a  strong  party  and  hy  a  prince. 
Here  it  is  found  oy  the  case  to  have  been 
impossible  to  have  got  the  goods  out  of 
Paris  by  reason  of  Paris  being  surrounded 
by  the  German  armies,  and  I  confess  I 
have  never  had  the  slightest  doubt  but 
that  that  was  a  "  restraint  of  princes." 
I  have  also  no  doubt  that  under  these 
circumstances  the  owners  had  a  right  to 
abandon  the  goods,  and  that  as  they 
did  so  in  proper  time,  they  are  now 
entitled  to  recover  from  the  underwriters* 
Brett,  J. — ^I  am  of  opinion  that  the 
policies  covered  the  land  risk  from  Mar* 
seilles  to  Boulogne,  because  by  the  finding 
of  the  facts  in  this  case  the  land  journey 
is  made  part  of  the  risk  insured.  The 
first  thing  in  a  policy  is  to  describe  the 
voyage,  and  afterwards  it  is  usual  to  de* 
scribe  Uie  risk  and  make  that  applicable 
to  the  voyage  before  described.  Now 
here  one  of  the  voyage  described  is  &^m 
Shanghai  to  London,  via  Marseilles.  By 
itself  you  cannot  tell  what  that  is,  but 
whenever  a  voyage  is  described  in  a 
policy  you  must  look  to  the  well-known 
mode  of  performing  that  voyage  in  order 
to  see  what  it  is.  In  this  case  it  appears 
that  a  voyage  so  described  as  thiS|  is  by  a 
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land  transit  from  Marseilles  to  Boulogne, 
therefore  that  is  here  made  part  of  the 
voyage.  It  is  said  that  there  are  other 
parts  of  tliese  policies  which  shew  that 
that  is  not  so,  and  for  this  purpose  Mr. 
Day  relies  on  the  words,  "  whilst  remain- 
ing there  for  transit."  But  the  voyage 
insured  necessarily  involved  several  tran- 
shipments and,  therefore,  if  it  had  not 
been  for  these  words  in  the  policies  the 
period  between  the  landing  and  tranship- 
ment of  the  goods  would  not  have  been 
covered  by  the  policies.  Mr.  Day  also 
relied  on  tne  words,  *'  risks  of  crafb  to  and 
from  the  steamers."  The  peculiarity  in 
these  policies  is  that  several  steamers 
would  be  employed  during  this  voyage, 
and  the  goods  would  have  to  be  covered 
by  the  insurance  whilst  on  each  steamer. 
Construing  these  policies  according  to  the 
way  ordinary  policies  would  be  construed 
they  wouldnotcovertherisk  after  the  goods 
had  been  placed  on  board  the  first  st^oner 
if  these  words,  ''  all  risks  of  crafts  to  and 
from  the  steamers"  had  not  been  intro- 
duced, and  they  were  put  into  the  policies 
in  order  to  include  in  the  insurance  the 
risk  during  the  time  the  ^oods  were  being 
carried  to  and  from  the  different  steamers. 
It  seems  to  me  that  they  do  not  interfere 
with  the  transit  frt>m  Marseilles  to  Bou- 
logne which  is  included  in  the  voyage 
from  Marseilles  to  London.  The  cases  of 
Pelly  V.  The  Royal  Exchcmge  Assurance 
Oompany  (12),BXidBroughY.  Whitmore(lS) 
shew  that  if  by  general  usage  land  is  made 
part  of  the  voyage  land  is  to  be  so  treated 
as  part  of  the  voyage.  In  that  last  case 
the  island  was  by  usage  made  part  of  the 
voyage  insured.  Therefore,  on  these  au- 
thorities and  according  to  the  true  con- 
struction of  the  policies  in  the  present  case, 
it  seems  to  me  that  the  transit  through 
France  was  part  of  the  voyage,  and  if  so 
the  risk  must  be  made  applicable  to  it, 
and  though,  as  argued  by  Mr.  Day,  the 
words  of  the  policies  must  be  altered  to 
adapt  them  to  such  risk,  I  see  no  more 
difficulty  in  doing  so  than  there  was  in 
doing  so  in  Petty  v.  The  Eoyal  Exchange 
Assurance  Company  (12).  The  next  ques- 
tion is^  was  there  a  loss?  I  think 
there  was  by  reason  of  a  restraint  of 
torinces.  It  has  been  said  that  the  case 
be^    was   similar  to  that   of  a   block- 


ade of  a  port,  and  that  that  has  been 
held  to  be  a  restraint  of  piinces.  The 
American  authorities  do  not,  I  think, 
much  assist  one,  because  they  have  gone 
to  this  great  extent,  that  a  retardation  of 
the  voyage,  as  where  the  vessel  is  pre- 
vented from  entering  a  port  during  a 
blockade,  is  a  restraint  of  princes.  Now 
I  apprehend  that  that  would  not  be  so 
held  in  any  English  Court.  If,  as  in 
Foster  v.  Christie  (16),  a  vessel  is  pre- 
vented frx)m  entering  a  port  by  the  com- 
mand of  an  officer,  it  is  caused  by  the  act 
of  that  officer,  and  not  by  the  restittint  of 
princes ;  but  there  has  been  no  case  in  Eng- 
land in  which  where  goods  have  been  kept 
within  a  blockaded  port  it  has  not  been 
held  to  have  been  a  restraint  of  princes. 
We  have  to  consider,  then,  what  is  the 
state  of  goods  in  a  ship  within  a  block- 
aded port.  It  is  clear  that  it  is  not  that 
of  a  capture  nor  of  an  arrest,  because 
there  has  been  no  taking  possession  of 
the  goods,  and  they  are  left  in  the  pos- 
session of  their  owners.  Then  there  is 
in  the  policies  the  other  word  "restraint^" 
and  applying  the  general  rule,  that  where 
there  are  different  words  in  a  mercantile 
contract  a  meaning  to  each  of  them  is  to 
be  given  if  possible,  it  appears  to  me  that 
** restraint"  is  when  the  goods  are  not 
taken  possession  of.  It  applies  to  goods 
when  the  ship  is  in  a  blockaded  p(nt^  or 
when  an  emlMirgo  is  laid,  and  it  seems  to 
me  that  in  either  of  these  cases  there  is 
as  much  a  restraint  as  there  well  can  be, 
and  the  authority  of  Marshall,  G.J.,  in 
OUvera  v.  The  Union  Assurance  Company 
(5)  is  a  strong  authority  that  it  is  a 
restraint.  At  one  time  I  thought  that 
in  the  present  case  there  nu^t  be  a 
distinction  between  a  blockaded  port 
and  a  besieged  town,  especially  as 
the  goods  were  not  confiscated;  but  it 
seems  to  me  that,  inasmuch  as  if  any 
attempt  had  been  made  to  oarnr  them 
out  of  the  tovm,  the  army  would  have 
stopped  them,  and  obviously  they  would 
then  have  been  lost  to  their  owners,  or  at 
all  events  would  have  been  in  great  dan- 
ger of  being  so  lost,  they  were  as  much 
restrained  as  they  would  have  been  in  a 
blockaded  port.  There  is  then  the  autho* 
rity  of  Wheaton  in  his  work  on  Interna- 
tional Law,  at  page  819,  which  treats  a 
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sieged  town  and  a  blockaded  port  as 
alogons,  and  of  Marshall,  G.J.,  m  Olu 
-a  V.  The  Union  Insurance  Company  (5), 
to  thinks  that  goods  within  a  besieged 
ni  are  restrained  within  the  meaning 
"restraint"  in  the  policy.  The  only 
ler  question  is,  whether  there  was 
;h  a  danger  of  a  total  loss  as  to  entitle 
I  plaintiffs  to  give  notice  of  aban- 
iment,  and  I  am  of  opinion  that  there 
9,  and  that  the  notice  was  given  in 
)per  time,  and  that  the  plaintiffs  are 
refore  entitled  to  our  judgment. 
jboye,  J.-«-I  am  of  the  same  opinion, 
3  first  point,  and  which  appeared  to 
to  be  the  most  arguable,  was,  whether 
mveyance  of  the  goods  from  Shanghai 
Jondon  via  Marseilles,  might  be  ful. 
d  by  a  carriage  of  them  by  sea  only ; 

I  think  that  the  ordinary  mode  of 
veyance  must  be  taken  to  have  been 
but,  and  therefore  it  would  involve  a 
1  passage  during  a  portion  of  the  jour. 
,  Mr.  Day  contended  that  there  were 
ds  used  throughout  the  policies  which 
lected  the  risk  insured  with  only  a 
itime  one,  such  as  the  ''  risk  of  crafb 
nd  from  the  steamers,"  which  would 
a  to  j>oint  to  the  landing  from  a  ship, 

not  to  the  taking  the  goods  frt^m 
ulway  carriage ;  but  probably  the 
on  for  this  is  that  the  parties  have 
I  the  old  form  of  a  Lloyd  s  policy  in- 
i  of  remodelling  it  to  suit  their  par- 
lar  case.  It  is  found  that  the  goods 
e  by  land  from  Marseilles  to  Bou« 
e,  and  that  that  was  the  usual  mode 
Dnyeying  goods  coming  from  London 
Marseilles.  If,  therefore,  it  was  in* 
ed  to  limit  the  policies  to  marine 
s,  it  should  have  been  done  so,  and  I 
e  with  the  rest  of  the  Court  that  it 
not  so  intended,  but  that  it  was  in- 
ad  that  the  insurance  should  include 
whole  journey  from  Shanghai  to 
Ion.  Then  comes  the  other  question, 
jlj,  whether  what  occurred  whilst 
^oods  were  at  Paris  was  a  "restraint 
rinces.*'     One  can  well  see  why  the 

of  a  vessel,  which  has  been  pre* 
3d  from  entering  a  port  because  it 
blockaded,  has  been  held  not  to 
Ithin  the  clause  as  to  '*  restraint  of 
iOSy"  for  that  is  more  in  the  nature  of 
junction  than  a  restraint ;  but  I  can- 


not see  why,  when  a  person  or  thing  is 
shut  up  within  the  stone  walls  of  a  town 
or  place,  so  that  such  person  or  thing 
cannot  get  out,  that  said  person  or  thing 
is  not  then  restrained.  A  man  who  is  in 
prison  is  as  much  restrained  as  he  would 
be  if  £astened  bv  an  iron  chain.  Here  it 
appears,  from  the  findings  in  this  case, 
that  it  was  impossible  to  get  the  silk  out 
of  Paris  by  reason  of  that  place  being  com- 
pletely surrounded  and  besieged  by  the 
German  armies,  so  that  -the  siege  was 
more  efiective  and  the  case  stronger'  than 
that  of  a  blockade.  Then  I  can  hardly 
conceive  a  restraint  of  princes  which  does 
not  involve  a  loss  of  the  goods  restrained, 
and  the  plaintiffs  were,  I  think,  justified 
in  the  abandonment. 

Judgment  for  plaintiffs. 


Attorneys— Markby   &   Tarry,    for   plaintiflBi  ; 
WaltoDB,  Bubb  &  Walton,  for  defendants. 


IpHo      fLOBD  BOLINaBBOKJS  V.  TOWNSBND, 

mII^O  S    OZerA;  to  the  Local  Board  of 
^^  ^^-  L  HeaUh  of  Bwindon  New  Tmni 

Practice — Amendment — Writ  of  8um» 
mens — Defendant's  Name. 

A  plaintiff  sued  a  local  hoard  in  the 
name  of  their  clerk  instead  of  their  own 
name,  as  he  should  have  done : — Held,  that 
the  writ  of  summons  might  he  amended  hy 
substituting  the  name  of  the  hoard  fm  that 
of  their  derk. 

The  plaintiff  having  a  cause  of  action 
against  the  Local  Board  of  Health  of 
Swindon  New  Town,  took  out  a  writ  of 
summons  directed  to  one  '^Townsend,  clerk 
to  the  Local  Board  of  Health  of  Swindon 
New  Town."  It  turned  out,  however,  that 
the  board  should  have  been  sued  in  their 
own  name,  and  not  in  that  of  their  clerk, 
and  the  plaintiff  therefore  applied  to 
Blackburn,  J.,  to  be  allowed  to  amend  the 
writ  by  substituting  the  name  of  the 
board  for  that  of  their  clerk,  and  an  order 
was  granted  to  that  effect 

OoUins  now  moved  to  rescind  tliat 
order  on  the  ground  that  the  ameodment 
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amounted  to  a  snbsiitation  of  a  new  de- 
fendant, and  therefore  conld  not  be  made, 
citing  Clanj  v.  Oxford  (1)  and  Trior  v. 
The  Local  Board  of  Westham  (2). 

BoviLL,  C.J. — There  was  power  to  make 
this  amendment  entirely  apart  from  the 
Common  Law  Procedure  Act.  The 
amendment  waa  merely  an  alteration  of 
description,  enabling  the  plaintiff  to  sne 
the  corporation  in  their  correct  name, 
and  not  a  snbstitntion  of  a  new  defend- 
ant, and  even  if  there  were  no  anthoriiy 
on  the  point  I  should  hold  that  the  order 
was  good ;  bnt  looldng  to  the  authorities, 
Oallmay  Y.  Bleadon  (8)  shews  that 
there  is  power  to  make  such  an  amend- 
ment, and  La  Banca  Nationals  v.  Ham» 
hwrgor  (4)  is  on  all  fours  with  the  present 
case.  ~     - 

The  rest  of  the  Court  agreed. 

JBuZa  refused. 


Attorneja— Moon,  agentforTowiisend&Ormond, 
of  Swindon. 


1873. 
June  18. 


{ 


THE  NOTTIMaHAM  HIDE,  SKllY 
AND  FAT  MARKET  COMPAKT  V. 
BOTTBILL  AND  ANOTHEB. 

Ouaraniee — OonsirucHon  of — Continuing 
Guarantee, 

The  jplaintiffs  (of  whwn  D.  had  been  in 
the  hahtt  of  buying  goods)  having  heard  of 
a  bill  of  sale  given  by  D,  to  the  defendants 
declined  to  let  D.  have  certain  goods  he  had 
then  bought  of  them  vrithoiU  a  telegram 
from  the  def&ndants  thai  the  defendants 
would  be  answerable  for  them.  The  de- 
fendants sent  such  telegram,  and  D.  had 
the  goods ^  and  in  due  time  paid  for  them. 
By  the  post  of  the  same  day  on  which  the 
ielegrami  was  despatched,  the  defendants 
sent  to  the  plaintiffs  a  letter,  in  which,  after 
referring  to  the  tdegram,  and  stating  thai 
they  had  done  business  with  J),  for  five 

(\)  86  Law  jr.  Bep;  (n.s.)  Exch.  15. 
(2)  15  Law  Times,  Ni(.  250. 
(8)  1  Man.  &  0. 247. 
(4)  2  HnrL  dp  C.  380. 


years,  and  had  never  Jcnown  anything  dis* 
honest  in  his  transactions,  they  wrote  as 
follows :  "  What  you  have  heard  was  done  ta 
protect  him  from  a  dishonest  tradesman, 
and  toill  in  no  way  we  hope  be  to  the  it^ry 
of  his  creditors.  Having  every  cor^dence  in 
him  he  has  but  to  call  upon  us  for  a  cheque, 
and  have  it  with  pleasure,  for  any  ctccowii 
he  may  have  with  you.  When  to  the  cof^ 
trary  we  wiU  write  you : " — Held,  that  this 
letter  was  a  continuing  guarantee  for  the 
amount  of  goods  D.  should  buy  of  the  plain* 
tiffs  until  the  plaintiffs  should  hear  from 
the  defendants  to  the  contrary. 

The  first,  second  and  third  counts  ward 
on  a  guarantee  given  to  the  plaintiffs  hj 
the  diefendants  guaranteeing  tne  payment 
of  goods  to  he  supplied  to  one  William 
Dyson.  The  fourth  count  was  for  fiiJse 
representations  as  to  the  credit  6f  the 
said  William  Dyson,  by  which  the  plain- 
tiffs were  induced  to  sell  goods  to  him 
on  credit.  The  defendants  pleaded  the 
general  issue,  and  to  the  firsts  second  and 
third  counts,  payment. 

The  cause  wa«  tried  before  Martin,  B., 
at  the  last  Spring  Assizes  for  the  county 
of  Leicester,  when  it  was  admitted  that 
the  amount  of  the  guarantee,  on  which 
the  first  count  was  fieuned,  had  been  paid, 
and  the  material  question  depended  on 
whether  a  letter,  dated  1st  of  Januaiy, 
1872,  written  by  the  defendants  to  the 
plaintiffs,  and  on  which  the  second,  third 
and  fourth  counts  were  framed,  amounted 
to  a  continuing  guarantee.  The  plaintiffs 
were  in  the  habit  of  holding  we^y  sales 
of  skins,  the  skins  being  sold  on  one  week 
and  paid  for  on  the  next.  They  had  for 
about  a  year  sold  skins  in  this  way  to  the 
said  W.  Dyson,  who  had  paid  for  ibem 
regularly  up  to  December,  1871,  bnt  on 
the  29th  of  that  month,  the  plainlafis' 
manager  having  heard  reports  as  to  a  faiU 
of  sale,  given  bv  Dyson  to  the  defendants, 
declined  to  let  him  have  the  skins  he  had 
then  bought  to  the  value  of  34Z.  7s,  6d, 
without  the  defendants'  ^arantee,  and 
accordingly  he  sent  the  allowing  letter 
to  that  effect  to  Mr.  Dyson—* 

"December  20,  1871. 

"Dear  Sir, — From  reports  we  hays 
heard,  we  feel  we  shall  not  be  doing  omv 
selves  justice  in  sending  you  the  skins 
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bought  by  von  to-day  vrithont  an  engage- 
ment on  the  part  of  Messrs.  Bottnll  & 
Son  to  become  responsible  for  their 
yalne. 

"We  mnst,  therefore,  request  the 
&yonr  of  a  telegram  from  them  (Bottnll 
&  Son)  by,  say  twelve  or  one  o'clock,  to- 
morrow morning,  to  the  above  effect, 
when  we  will  forward  the  skins." 

Dyson  communicated  this  to  the  de- 
fendants, who  were  woolstaplers  at 
Leicester,  with  whom  Dyson  had  had 
dealings  for  a  considerable  time,  and  the 
defendants  thereupon  dispatched  a  tele- 
gram to  the  plaintiffs  in  these  words: 
*'  We  agree  to  be  answerable  for  the  skins 
witii  pleasure,  Januaiy  1st,  seventy-two." 
On  uie  same  day  they  posted  to  the 
plaintiff  the  letter  of  the  1st  of  January, 
1872,  which  was  as  follows — 

"Leicester,  January  1,  1872. 
"The  Nottingham  Hide  and  Skin 
Company. 

*'  (Gentlemen, — ^You  would  receive  our 
telegram  to-day  in  reference  to  the  letter 
received  firom  you  by  Mr.  Dyson.  We 
beg  to  say  with  reference  to  Dyson  we 
have  done  business  with  him  for  five 
years,  and  have  never  known  anything 
dishonourable  or  dishonest  in  any  of  his 
transactions. 

**What  you  have  heard  was  done  to 
protect  him  from  a  dishonest  tradesman, 
and  will  in  no  way,  we  hope,  be  to  the 
injury  of  his  creditors. 

"Having  every  confidence  in  him,  he 
has  but  to  call  upon  us  for  a  cheque,  and 
have  it  with  pleasure,  for  any  account  he 
may  have  with  you.  When  to  the  con- 
trary we  will  write  you.  Should  you 
require  any  fiirther  explanation  we  shall 
be  most  happy  to  give  it. 
**  xours,  Ac., 

"  Jno.  Bottrill  A  Son." 

The  plaintiffs  sent  the  skins  to  Dyson 
on  the  receipt  of  the  telegram,  and  the 
amount  of  these  was  paid  for  the  follow- 
ing week.  The  plaintiffs  also,  on  the  2nd 
of  January,  1872,  sent  the  following 
reply  to  the  defendants*  letter  of  the  1st 
of  tnat  month — 

"Janiiary2,  1872. 

^  Gentlemen,— Your  letter  is  quite  satis- 
fiuitcnry,  as  was  also  your  telegram,  on 
reoeipi  oi  which  we   inmiediately  dis- 

Nbw  Ssbiw,  42.— C  J". 


patched  the  skins.  We  had  always 
thought  Mr.  Dyson  what  you  state." 

The  plaintiffs  continued  to  supply 
Dyson  with  skins  up  to  the  following 
iKmy  without  having  received  any  notice 
from  the  defendants  according  to  their 
letter  of  the  1st  of  January,  and  on  the 
6th  of  May  there  was  a  l^klance  due  to 
the  plaintiffs  of  92Z.  Is,  lOrf.,  which,  by  a 
letter  of  that  date,  they  communicated  to 
the  defendants,  stating  that  goods  to  that 
amount  had  been  had  by  Dyson  on  the 
strength  of  the  defendants'  guarantee.  To 
this  the  defendants  replied,  expressing 
their  surprise  that  the  plaintiffs  had 
trusted  Dyson  to  such  an  extent  without 
security,  and  repudiating  their  liability. 

At  the  trial  the  learned  Judge  held  that 
the  letter  of  the  1st  of  Januaiy,  1872, 
was  a  continuing  guarantee.  He  also 
held  that  there  was  no  evidence  of  fraud 
to  support  the  fourth  count.  A  verdict 
was  accordingly  entered  for  the  plaintiffs 
on  the  second  and  third  counts  for  92^. 
Is.  10(2.,  and  for  the  defendants  on  the 
first  and  fourth  counts,  with  leave  to  the 
defendants  to  move  to  set  aside  the  ver^ 
diet  on  the  second  and  third  counts,  and 
to  enter  a  nonsuit  or  verdict  for  the  de- 
fendants. 

A  rule  nisi  to  i^iat  effect  was  accord- 
ingly obtained  in  last  Easter  Term,  on  the 
ground  that  the  defendants  d^d  not 
guarantee  any  credits  beyond  that  men- 
tioned in  plaintiffs'  letter  to  Dyson  of  the 
29th  of  December,  1871  (1). 

Bulwer  and  A,  K.  Lloyd  shewed  cause 
against  this  rule,  and  contended  that 
the  letter  of  the  1st  of  January  amounted 
to  a  continuing  guarantee. 

(1)  There  waa  a  crou  role  niti  obtained  by 
conneel  for  the  plaintiffs,  for  a  new  trial  on  the 
ground  of  misdirection  in  telling  the  yaxj  that 
there  was  no  evidence  in  support  of  tne  fourth' 
count.  This  rule  was  ugued  at  the  same  time  that 
cause  was  shewn  against  the  first  rule,  but  it  is 
unnecessary  to  notice  this  in  the  above  report  as 
no  opinion  was  expressed  on  it  by  the  Ck>urt. 
because  it  was  agreed  between  the  parties  that  if 
the  Court  gave  judgment  for  the  plaintifib  on  the 
first  nde,  which  they  did,  the  second  rule  should 
stand  over  until  after  proceedings  in  error  (if  any) 
were  had  on  that  judgment,  and  if  there  were  no 
such  proceedings,  or  the  judgment  should  be  af- 
firmeo,  the  second  rule  was  to  be  abandoned  with- 
out costs,  otherwise  it  was  to  be  heard  in  the 
Court  of  Error. 

2L 
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O'MaUey  and  Mereweiher  argned,  in 
sapport  of  ihis  role,  ibat  it  was  not  a 
guarantee  beyond  that  of  confinning  the 
gnarantee  given  by  the  telegram,  which 
related  to  that  paracalar  &bt  of  d4{. 
78.  6d. ;  for  it  contained  no  promise  that, 
if  credit  was  given  to  Dyson,  the  plain- 
tiffs would  pay  the  defendants  if  Dyson 
did  not— It  Ivor  v.  Btchardion  (2). 

EsATiNO,  J. — ^The  plaintiffi  in  this  case 
have  declared  on  a  guarantee  by  the  de- 
fendants, and  on  a  false  representation  by 
them  as  to  the  solvency  of  Dyson.  It 
ai>pear8  that  the  plaintifib'  companyi 
with  whom  Dyson  had  been  in  the  habit 
of  transacting  business,  had  received  an 
order  from  Dyson  for  skins,  which  the 
plaintiffs'  manager,  having  heard  rumours 
reflecting  on  Dyson's  solvency,  refused  to 
execute,  unless  a  guarantee  was  given  by 
the  defendants  for  its  payment.  There- 
upon, Dyson  commumcated  this  to  the 
defendants,  and,  no  doubt,  also,  all  the 
circumstances  connected  with  the  plain- 
tiffs' doubts  as  to  his  solvency,  for  the 
defendants  sent  a  telegram  to  the  plain- 
tiff agreeing  to  Ruarantee  the  payment 
of  the  skins  which  the  plaintiffs  had  re- 
fused to  deliver  without  they  had  such 
guarantee,  and  they  further  sent  a  cover- 
ing letter  to  the  telegram,  and  it  is  on 
that  letter  that  the  present  question 
arises.    It  is  in  these  terms. 

[The  learned  Judge  here  read  the  letter 
of  January  1, 1872,  down  to  the  end  of 
the  words  "what  you  have  heard  was 
done  to  protect  him  &om  a  dishonest 
tradesman."] 

Now,  what  the  plaintiffs  bad  heard 
was  with  reference  to  Dyson  giving  the 
defendants  a  bill  of  sale. 

[The  learned  Judge  then  read  the  rest 
of  the  letter.  J 

It  has  been  contended  on  the  part  of 
the  plaintiffii  tiiat  that  letter  amounts  not 
merely  to  a  guarantee  of  the  pavment  of 
the  skins  which  the  plaintiffs  nad  refused 
to  delivw  without  a  guarantee,  but  to  a 
continuing  guarantee  with  reference  to 
future  transactions  ;  and  I  am  of  opinion, 
that  the  plaintiffs'  contention  is  right. 
These  kind  of  matters  depend  always  on 

(2)  1  H.  «{  S.  657. 


the  oiroumstanoes  under  whidi  they  taVs 
place.  What  did  the  writers  of  this 
letter  intend  should  be  understood  by 
the  plaintiffs.  They  were  aware  that  thie 
plaintiffs  had  got  an  impression  which 
was  nn&vourable  to  the  solvency  of 
Dyson,  and  they  wished  to  remove  it; 
and,  accordinglv,  they  do  not  stop  at  the 
guarantee  of  ine  payment  of  the  skins 
which  they  had  be^  asked  to  guarantee, 
but  they  go  on  to  say,  that  Dyson  has 
but  to  caU  on  them  fbr  a  cheque  "  and 
have  it  with  pleasure,  for  any  account  he 
may  have  with  you ;  when  to  the  oontraty 
wo  will  write  you."  Now,  what  would 
any  one  unders&nd  by  this  P  Why,  thai 
our  opinion  of  Dyson's  credit  is  so  high, 
that  we  are  ready  to  undertake  the  pay- 
ment of  any  account  which  you  may 
enter  into  with  him,  and  if  it  should  ever 
be  to  the  contrary,  we  will  let  yon  know. 
That,  I  think,  is  a  guarantee,  and  a  oon- 
tinning  one.  With  reference  to  the  count 
for  a  &lse  representation  it  is  not  neces- 
sanr  to  give  any  judgment. 

I  may  add,  that  my  brother  Qrove  who 
heard  the  argument,  but  is  now  absent^ 
concurs  in  the  opinion  I  have  expressed, 
though  he  does  not  entertain  it  so 
strongly  as  I  do. 

Bbbtt,  J. — As  to  the  rule  which  has 
been  obtained,  to  enter  a  nonsuit  on  the 
ground  that  the  Judge  was  bound  to  con- 
strue the  letter  of  January  1  as  not  amount- 
ing to  a  guarantee,  I  think  the  letter  was 
to  be  construed  with  reference  to  the  cir- 
cumstances under  which  it  was  written. 
Now,  a  material  circumstance  was  this : 
Dvson  was  a  customer  of  the  plaintiffs, 
whose  credit  they  considered  doubtful, 
but  who  might  continue  to  be  a  customer 
if  the  plaintiffs  had  something  more  to 
satisfythem  than  the  opinion  they  then  had 
of  his  credit.  They  said,  with  reference  to 
particular  goods  he  then  wanted,  that  they 
would  not  Bupplv  him  with  them  withomt 
a  guarantee,  which  of  oourse  shewed 
that  they  would  not  let  him  hayofi^oods 
for  the  future  without  security.  This  is 
intimated  to  Dyson  and  by  hun  commu- 
nicated to  the  defendants,  who  there*, 
upon  send  the  telegram  and  letter  cover* 
ixig  the  telegram  to  the  plaintiflk  Both 
the  telegram  and  letter  are  matters  of, 
business,  and  given  with  referenoo  to  the  ^ 
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btfiil  cliaracter  of  Dyson,  and  to  the 
atifffl  supplying  him  with  goods.  The 

part  of  that  letter  is  only  as  to  the 
^ram,  btit  the  latter  afterwards  goes  on 
take  statements  whidi  I  agree  the  de- 
anfs  were  not  asked  to  make,  hnt  which 

do  make,  in  order  that  the  plaintiffs 

be  satisfied  into  giving  credit  to 
m.  The  language  used  is  inaccurate 
wholly  inartifici^,  but  giving  it,  as  it 
t  to  have,  a  business  sense^  it  is 
ient,  I  think,  to  shew  that  the 
idants  contemplated  an  original  oon- 

between  the  plaintiffs  and  Dyson, 
he  supply  of  goods  to  him  on  his 
if  and  tbat  in  the  part  which  states 
*  he  has  but  to  call  upon  ns  for  a 
le  for  any  account  he  may  have  with 

the  defendants  contemplated  that, 
son  failed  to  pay,  they  would.  I 
ier  that  the  terms  are  snch,  that 
)laintiffs  might  reasonably  suppose 
3tter  to  mean  a  guarantee,  and  if 
lid  so  act  upon  its  being  a  guarantee, 
would  be  evidence  to  go  to  the  jury, 
le  defendants  would  not  be  entitled 
Donsuit.  Then,  if  the  letter  be  a 
ntee,  the  only  question  is,  whether 
k  continuing  one.  But  if  a  guar, 
for  how  long  is  it  to  go  on  ?  Until 
fendantshave  given  the  plaintiffs 

to  the  contrary.  Therefore,  the 
lants'  rule  which  is  the  first  rule, 
,  I  think,  be  discharged.  As  to 
lor  rule  (1),  it  is  not  necessary  to 
ay  opinion. 

Defendant  ruh  Aischwrged, 

ffl — ^Eyre  &  Co.,  for  plaintiffs;  Viaard, 
lor  &  Anfitie,  agenU  for  H.  A.  Owston, 
(ter,  for  defendants. 


THE  fiXCHEClUER  CHAMBER.] 
I  from'  i%a  Oowrt  of  OommonPUtu,) 

g   I  ^OHHdOR  V.  BAKKX6. 

Tvatp-^Ihpchmve  tUgU  of  Pasture^* 

^e  an  exclusive  right  ofjpashtrage  had 
Joyed  for  d  long  series  of  years^  hut 
imbed  in  various  documents  as  a 
'  common^  the  Court  held  as  a  con* 


dusion  of  foot  that  such  iesoripticn  did  not 
cut  down  the  exclusive  right  so  estatUshed 
by  user. 

This  was  an  c^peal  finom  a  decision  of 
the  Court  o£  Common  Pleas,  reported 
41  Law  J.  Rep.  (n.s.)  C  J.  260 ;  which 
appeal  tnmed  on  a  mere  ponclnsion  of 
fact,  and  requires  only  the  following  brief 
notice. 

The  corporation  of  Colchester  for  a 
very  long  series  of  years  had  exercised  a 
right  of  exclusive  pasture  during  part  of 
the  year  over  certoin  limds,  which  how- 
ever was  described  in  many  documents  as 
a  right  of  common.  The  defendant,  who 
was  owner  of  a  portion  of  this  land, 
resisted  the  exercise  of  the  right  on  the 
ground  that  on  the  evidence  the  proper 
conclusion  was  that  the  right  was  a  right 
of  common  and  not  exclusive,  and  that 
therefore  such  right  was  extinguished, 
because  the  Corporation  had  released 
their  right  as  respects  a  portion  of  the 
lands  i^eoted  by  it.  The  Court  below 
had  decided  in  favout  of  the  plaintiff,  who 
had  acted^under  the  right  claimed  by  the 
e(»rpomtion,  on  the  grounds  stated  in 
th^r  judgment. 

Joshua  WmUams  {PrewUce  and  Thesiget 
with  him),  for  the  appeUant^  now  con* 
tended  that  such  judgment  wsa  wrong, 
dolely  on  the  ground  that  the  proper  con- 
clusion of  fiaot  was  that  the  right  was  not 
exclusive. 

jB.  E.  Turner^  for  the  respondent^  was 
not  called  on. 

Thb  Coubt  held  that  the  evidence 
shewed  a  user  of  a  right  of  exclusive  pas* 
turage  for  a  very  long  seriea  of  years,  and 
that  sudi  riffht  was  not  cut  down  by  its 
being  described  as  a  right  of  common,  a 
description  perhaps  inaccurate,  but  used  as 
respects  such  a  right,  both  by  Willes,  J., 
in  idle  Court  below,  and  Bayley,  J.,  in  The 
King  v.  Ohwchia  (1). 

Judgm^  ^rmed. 

AUomoyft-^^A  B.  Steele,  for  to^pondeni; 
H.  L  &  T.  CHild.  agenta  for  J.  S.  Barnes, 
Colchester,  for  appellant. 


(1)  4  B.  *  C.  760. 
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1873.    1        HUTCHINSON  AND  OTHERS  V, 

Jane?. J  tatham  and  anothbb. 

Principal  and  Agent — Oontractlng  and 
Signing  **  as  Agent "  —  Admissibility  of 
Ev^idence  of  Oustom  making  Agent  liable. 

Where  a  person  contracts  in  the  body  of 
a  charter-party  and  signs  "  as  agenty**  his 
principal  being  undisdosed^  evidence  is  ad'^ 
imssible  to  shew  a  custom  that  he  shall  be 
personally  liable  if  he  does  not  disclose  his 
principal's  name  within  a  reasonable  time. 

This  was  an  action  on  a  charter-pcu^bj. 
The  charfcer-partj  was  made  between  the 
plaintiffs,  as  owners  of  the  ship,  and  the 
defendants,  ^'as  agents  for  merdiants/' 
and  also  signed  bj  the  defendants,  ''as 
agents  for  merchants."  At  the  trial  the 
plaintifib  called  several  witnesses,  who, 
though  differing  in  certain  details,  all 
agreed  that  it  was  the  custom,  if  the 
principals  were  not  disclosed  within  a 
reasonable  time,  that  the  agents  should 
become  liable  (as  to  which  custom,  as  will 
be  seen  from  the  judgments  a  question 
was  raised  as  to  whei^er  it  applied  uni- 
versally or  onlv  to  particular  trades),  and 
a  verdict  was  round  for  the  plainti£b  with 
leave  to  the  defendants  to  move.  A  rule 
md  having  been  granted  (amongst  other 
things)  to  enter  the  verdict  for  the  de- 
fendants, on  the  ground  that  Hhsrj  con- 
tracted as  agents,  and  so  evidence  of 
the  usage  was  inadmissible,  and  if  admis- 
missible,  there  was  no  evidence  thereof 
and  for  a  new  trial  on  the  ground  that 
the  leumed  Judge,  Keating,  J.,  misdi* 
rected  the  jury  in  not  telling  them  that 
the  evidence  was  not  sufficient,  and  leav* 
ing  it  to  them, 

R.  JameB  {PhUbriek  with  him)  shewed 
cause,  and  contended  that  though  there 
was  no  case  in  which  exactly  Uie  same 
words  had  been  used,  yet  the  authorities 
shewed  conclusively  that  the  evidence  was 
admissible,  that  it  was  sufficient  to  ffo  to 
the  jury,  and  that  the  custom  would  not 
be  too  broad  even  if  it  implied  to  all 
charter-parties,  citing  Humphrey  v.  Dale 
(1),  Fleet  Y.  Murton  (2),  Fairlie  v.  Fenton 

(1)  7  B.  &  B.  266 ;  s.  c.  26  Law  J.  Eep.  (k.s.) 
as.  187.  In  error,  E.  B.&  E.  1004 ;  s. c  27  Law 
J.  Rop.  (N.8.)  Q.B.  390. 

(2)  41  Law  J,  Sep.  (k.8.)  Q.B.  49. 


(3),  Deslandes  v.  Gregory  (4),  2  Tayler  en 
Evidence^  6th  ed.,  1015,  Story  on  Agency, 
8.  267,  said  2  Kent's  Commentaries^  s.  631. 

[BoviLii,   O.J.,   referred  to    Oreen   ▼• 
Kopke  (5).] 

Day  and  Lumley  Smith,  in  support  of 
the  rule,  contended  that  no  case  went  so 
far  as  the  present,  as  adding  the  word 
*'  broker  "  to  a  signature  was  very  diffiar- 
ent  to  contracting  and  signing  ''as 
agent;"  that  the  evidence  was  therefore 
not  admissible  *,  that  it  was  also  not  suffi- 
ciently certain  to  go  to  the  jury,  and  that 
(though  this  was  little  pressed)  the  alleged 
custom  was  too  broad,  citing  in  addition 
to  Fleet  V.  Murton  (2),  Humphrey  v*  Dale 
(1),  Deslandes  v.  Oregory  (4),  the  case  of 
Lewis  V.  MarB?MU  (6). 

BovHiii,  O.J.  —  The  charter-partj  is 
made  between  the  plaintiffs,  owners  of  the 
ship,  and  the  defendants  (who  realfy  wenre 
agents  duly  authorised),  ''as  agents  to 
merchants,"  and  the  defendants'  signature 
is  "as  agents  to  merchants."  Suoh  a 
contract  is  analogous  to  one  made  by  a 
broker,  stating  he  sdls  on  account,  and 
adding  the  word  "  broker  "  to  his  signa- 
ture, as  was  the  case  in  Fleet  v.  Mttrion 
(2)  and  Fairlie  v.  Fenion  (3),  where  it 
was  held  that  the  broker  was  not  liable 
on  the  contract  itself,  and  therefore^  look- 
ing to  those  authorities,  and  especiidly 
to  what  was  said  by  Blackburn,  J.,  in  tbe 
former,  and  by  Martin,  B.,  in  the  latter 
case,  I  am  of  opinion  that  here  the  de- 
fendants were  not  bound  personally  on 
the  contract  standing  alone.  The  qiies« 
tion  then  arises,  whether  evidence  was 
admisBible  to  add  a  term  to  this  writtm 
contract,  viz.,  a  ct^tom  that  if  the  prin- 
cipal be  not  disclosed  witibin  a  reasonable 
time,  the  agent  is  persdnably  liable.  And 
after  Humphrey  v.  Dale  (1)  and  Fleei  v; 
Minrton  (2),  this  matter  must  be  taken  to 
be  settled,  Hiose  cases  being  distinot  an^ 
thorities  that  the  evidence  is  adnnaaiUe. 
It  is  objected  here  that  the  evidenoe  wm 

(3)  89  Law  JT.  Bdp.  (K.fl.)  Ezch.  107 ;  a  c  Law 
Bep.  5  Exch.  169. 

(4)  2  £.  &  K  610;  s^c  29  Law  J.  Bfli>.  (ir.a) 
a.B.  93  i  30  Law  J.  Bop.  (ir^s.)  Q.B.  36. 

(5)  18  Com.  B.  Bep.  549 ;  s.  c.  26  Law  1.  Bep. 
(JT.B.)  C.P.  297. 

(6)  7 Man.  6s  Gr.  744;  0. e.  18  Law  J.  Bm 
(m.)  aP.  193. 
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^nefal,  bat  in  Fled  v.  Murton  (2) 
vidence  was  not  confined  to  the  par- 
ir  trade;  and  as  respects  there  being 
lent  evidence  to  go  to  the  jnry,  there 
bbnndanoe,  for  though  the  witnesses 
d  as  to  details,  they  aU  agreed  as  to 
ibstantis^  point. 

BTT,  J. — There  are  three  questions : 
what  is  the  meaning  of  the  contract? 
dlj,  was  evidence  admissible  to  vary 
lesired  ?  thirdly,  was  the  evidence 
Bcient  amount  to  be  left  to  the  jury  ? 
3  had  considerable  doubt.  The  words 
gent "  are  used  in  the  body  of  the 
lent  and  in  the  signature,  and  the 
a  a  stronger  one  than  Humfrey  y. 
1)  and  Fleet  v.  Mwion  (2),  and  it 
a  strong  thing  to  say  that  when 
rson  says  he  does  not  contract  as 
pal  but  as  agent,  evidence  may  be 
to  make  mm  personally  liable, 
is  said  by  Gockbum,  C.  J.,  in  Fleei 
rUm  (2)  and  by  Hill,  J.,  in  Bea^ 
y.  Gfigory  (4)  seems  to  shew  that 
vithout  evidence  of  custom,  the  de- 
its  would  not  be  liable,  and  so 
ly  do  I  think  this,  that  if  the  evir 
offered  had  been  evidence  to  shew 
le  agent  also  was  liable  ah  vniiio  I 
have  thought  it  inadmissible ;  but 
e  cases  go  very  fi^,  and  though  no 
1  is  admissible  to  contradict  the 
1  document,  so  that  evidence  of 
Y  ab  imHo  would  be  inadmissible, 
Iuu3  been  decided  that,  though  evi- 
B  inadmissible  to  contradict,  it  is 
ible  to  add  a  term  not  inconsistent 
What  was  attempted  here  was 
that  though  tiie  agent  was  liable 
agent  generolly,  yet  if  he  fedled 
lose  his  principal  within  a  reason- 
EM  this  made  him  liable ;  this  was 
onsiatent  with  the  doeum^it^  and 
re  on  the  authorii^  of  FUet  y. 
(2),  though  the  w<n*ds  here  used 
strong,  I  think  (though  I  have 
I  that  the  evidence  was  admissible 
9  eyidenoe  then  amount  to  what 
>e  left  to  the  pury  ?  If  the  usage 
bad  been  umversal  it  would  not, 
dnk  the  witnesses  did  not  go  this 
but  confined  it  to  certain  trades, 
et  T.  MurUm  (2)  shews  it  need  not 
aed  to  the  particular  trade  neces- 
uid  ereax  if  it  is  to  be  taken  to 


apply  ta  all  charter-parties  I  think  it  is 
no  infringement  of  the  rule  of  law  on 
this  point.  It  has  been  said  that  the 
custom  cannot  be  left  to  the  jury  if  the 
witnesses  disagree;  and  no  <K)ubt  what 
was  said  by  Tindal,  C.J.,  in  Letms  y.  MaV'^ 
shall  (G),  &vours  this,  and  the  old  rule 
was  stringent ;  but  in  later  years  the  rule 
has  been  different,  and  we  cannot  over- 
rule it,  and  indeed  if  it  were  otherwise  a 
custom  could  never  be  proved. 

Obove,  J. — ^I  also  thmk  that  the  rule 
should  be  discharged.  I  cannot  see  any 
substantial  distinction  between  Humfrey 
V.  Dale  (1)  and  Fleet  y.  Murtm  (2)  and 
the  present  case,  and  those  cases  are  ex- 
press authorities,  one  being  in  the  Ex- 
chequer Chamber,  establishing  that  evi- 
dence of  the  custom  was  adnussible,  and 
implying  that  without  it  the  agent  is  not 
personally  liable.  It  is  di£Bi(mlt  to  lay 
down  the  broad  rule,  but  it  is  clear  that 
the  custom  must  not  contradict  the 
written  contract,  and  unless  the  contract 
is  made  so  peremptorily  as  agent  only 
that  he  cannot  be  made  m  any  way  liable, 
it  does  not  contradict  the  oooument  to 
shew  that  under  certain  circumstances 
and  in  certain  evmits  he  may  become  so. 
The  custom  nmst  be  inconsistent  and  ir- 
reconcileable  with  the  document,  and  to 
shew  that  the  agent  under  certain  cir- 
cumstances is  liable  adds  terms  to  but 
does  not  contradict  it.  Though  the  oon- 
tiuct  be  made  as  i^nt  so  thai  prima 
fade  there  is  no  liamity,  it  is  yet  consis- 
tent that  he  should  become  liable  if  he 
does  not  act  in  a  particular  way.  Ii^* 
respective  of  the  authorities  I  should 
think  so,  but  a|ter  them  the  matter 
seems  unarguable.  As  to  the  contention 
that  the  evidence  must  be  unvarying,  if 
we  had  to  wait  for  this,  a  custom  could 
never  be  proved,  and  here  on  the  one 
great  point  all  the  witnesses  agree; 
and  as  to  the  eustom  proved  being  too 
extensive,  it  seems  to  me  it  was  limited 
particularly. 

KsATiKQ,  J. — ^I  am  of  opinion  that  the 
evidence  was  admissible,  for  altiionghi  as 
my  brother  Brett  has  pointed  out|  this 
case  goes  somewhat  farther  than,  yet  it  is 
^ithm  Ewmfrey  y.  Dale  (1)  and  Fleet  y. 
Mmion  (2),  and  i£  so,  tiiough  the  wit* 
nesses  varied  yet  all  agreed  tiiat  if  the 
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principal  were  nob    disclosed  the  agent 
was  liable  if  be  did  not  give  the  name 
of  bis  principal  within  a  reasonable  time. 
BuXe  discharged. 

Attorneys — Lowless,  Nelson  &  Jones,  for  plain- 
tim ;  Tliomas  Cooper,  for  defendants. 


fTHE  CABHABTHBN  AND  CARDIGAN 
1873.     J        RAILWAY     COMPAmr    V.     THE 

Jnne  6.  ]      Manchester    and    milpord 

L      RAILWAY  COMPANY. 

Evidence — Payment  to  Third  Party-^ 
Eeceipt — Bes  inter  alios  acta. 

The  defendants  being  hotmd  to  repay  the 
plaintiffs  what  the  plaintiffs  paid  F,  for 
certain  worle,  the  plaintiff s  in  order  to  prove 
what  they  had  so  paid^  proved  that  having 
received  F,^s  hiU  for  doing  such  work 
amowUing  to  a  cefiiain  sum,  they  sent  a 
cheque  by  post  to  F,,  and  F,  proved  that 
he  received  the  cheque,  and  sent  in  return 
a  receipt,  which  the  pladntiffs  produced,  a/nd 
the  Judge  at  the  trial  dUmoeil  it  to  be  piU 
in  evidence ;— Held  (BoviLL,  C.J.,  dissen- 
Oente),  {hat  the  receipt  was  admissible  as 
<me  of  the  facts  amneded  with  the  payment, 
(hough  it  would  not  ha/oe  been  admissible 
by  itself  ta  have  proved  the  payment, 

'  The  drfendants'  company  had  nnder 
their  private  Act  of  Parliament,  obtained 
in  1865,  made  a  junction  with  the  plain- 
tifis'  company  at  Pencador,  and  the 
traffic  was  worked  for  some  time,  but  for 
the  pretention  of  accident  it  afterwards 
became  necessary  to  use  at  the  Pencador 
jonction  Messrs.  Sazby  &  Farmer's  system 
for  interlocking  the  points  of  the  rails  imd 
the  signals.  The  defendants'  company 
baTing  declined  to  make  the  alterations  for 
.tiiat  purpose  at  the  Pencador  junction, 
the  piadntifib'  company  employed  Messrs. 
Sazby  d;  Tarmer  to^  their  patent  lock- 
ing  apparatus  at  the  junction  of  the  two 
bompanies.  l^eir  bill  for  doing  this 
fomovnted  to  97L  16s,  lid,,  and  the 
plaxniiffii'  oompany  under  the  powers  of 
1^  Baihrays  Clauses  Act,  18^  (26  &  27 
yiot.e.d2),8.  12,  sued  the  defendants' 
tompany  for  this  sum,  and  the  only  ques* 
iion  for  the  purpose  of  this  iiBport  turned 


on  the  proof  of  the  pajnoient  of  this  sum 
by  the  plainttfiW'  company  to  Messrs. 
Saxby  &  Farmer.  At  the  irial  before 
Brett,  J.,  at  the  Middlesex  sittings  in 
Easter  Term  last,  evidence  was  given  of 
the  account  sent  to  the  plaintiffs'  company 
by  Messrs.  Saxby  &  Farmer  for  maldsg 
the  alterations  at  the  Pencador  Junction, 
and  such  account,  amounting  to  971. 15«. 
lid.,  was  put  in,  and  the  secretary  of  tlie 
plaintiffs'  company  pfoved  that  aftersnch 
account  had  been  received  be  sent,  on  the 
26th  of  February  last,  a<dieque  by  post 
from  Carmarthen  to  Mesws.  Saxby  A 
Farmer,  at  Bjlbum.  The  caBhier  of 
Messrs.  Saxby  A  Farmer  proved  that  on 
the  26th  of  February  he  received  a  cheque 
from  the  plaintiffs'  secretaxy,  and  that  the 
same  was  in  due  course  pwd  into  the 
bank,  and  that  he  sent  by  the  return  post 
a  receipt  to  the  plaintiffs'  com|>aiiy.  This 
receipt  was  produced  at  the  trial,  and  its 
ttdmissibility  in  evidence  was  objected  to 
by  the  defendants'  counsel,  but  the  learned 
Judge  allowed  it  to  be  put  in  and 
read.  It  purported  to  be  a  receipt  for 
971  lbs,  lid,  received  by  Messrs.  Saxby 
ft  Farmer  of  the  plaintiffii  for  doing  the 
work  in  question. 

A  verdict  was  found  for  the  plaintift 
for  the  amount  claimed. 

Morgan  Lloyd,  for  the  defendants,  ob> 
iained  in  last  Eastetr  Term  a  rule  nisi  for  a 
new  trial  on  the  ground  of  the  improper 
Tcception  of  such  receipt  and  other  evi- 
dence of  payment  of  the  money  diumed. 

Charles  Bussdl  and  HopwooA  shewed 
cause. — ^As  between  the  plcontifRi  and 
Messrs.  Saxby  &  Farmer,  the  receipt  was 
clearly  admissible,  being  an  admission  of 
payment  byoneoftheparties^  theobjeotion 
to  its  admissibility  in  this  action  is  that  it 
is  res  vnter  dUos  acta,  but  it  is  a  step  in 
the  case ;  it  is  a  feet  shew&g  that  after 
Messrs.  Saxby  &  Farmer  had  mad^  a 
claim  they  had  admitted  thejr  had  no 
daim.  It  w«kS,  ^erefore,  evidctfce  ef  * 
payment.  It  was  evidencetibat  the  cheque 
or  money  sent  for  the  account  wh&di  had 
been  rendered  reached  Messrs.  Saxby  A 
Farmer,  the  parties  to  whot&  it  waS  sent, 
consequently,  even  if  the  cheque  and  re- 
t^pt  be  treated  as  mere  pieces  of  paper 
there  was  still  evidence  of  payments 
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amUoyd  and  Lewie,  in  Bnpport  of 
16. — TlierQoeipt  was  not  admissible 
lence.  If  eyidenoe  had  been,  giyen 
[essrs.  Sazbj  &  Fanner  had  said  or 
litten  ioany  one  that  they  had  been 
bat  would  not  have  been  admissible, 
e  reoeipfc  in  effect  amounts  to  no* 
nore. 

BTT,  J.— Would  the  cheque  have 
Imiflsible  in  evidence  ?] 
ight  have  been  admissible  as  evi- 
>f  tiie  fact,  and  had  it  been  shewn 
)  been  honoured  it  probably  would 
sen  admJMible  as  evidence  of  pay- 
Had  Messrs.  8azby  or  their  casnier 
%i  the  trial  that  they  had  received 
3h  money  either  in  coin  or  by 
ne  which  had  been  honoured  it 
lave  been  evidence  of  the  fact  of 
it,  but  if  instead  of  givine  such 
e  they  had  written  anything  to 
Hit,  and  such  writing  was  produced 
rial  such  writing  would  not  have 
missible  as  being  only  an  admis- 
a  third  party,  not  party  to  the 
It  is  no  answer  to  the  objection 
krt  fhnathe  receipt  there  was  evi- 
»f  the  payment^  for,  as  stated  in 
n Evidence, bthed.pA,698y  "The 
il  reoeption  ai  eyidexkce  will  not 
less  available  ground  for  a  new 
Ithough  the  jury  accompany 
edict  with  a  distinct  and  positive 
it  that  they  have  arrived  at  it 
ientlyof  the  obnoxious  evidence; " 
bhia  is  cited  Bailey  v.  Haines  (1)» 


I,  J. — ^I  so  &r  agree  with  Mr. 
Lloyd  that  I  think  that  the  re* 
'es  inter  aiioe  acta,  and  therefore 
ht  to  retain  the  verdict  had  rested 
ooh  receipt,  I  should  have  thought 
Moi^;an.  Lloyd  had  made  out  his 
i  that  he  was  entitled  to  a  new 
think,  however,  that  there  was 

eyidenoe  of  payment  without 
action  of  the  receipt^  and  that. 
»ipt  had  nothing  to  do  with  the 

I  therefore-  think  that  this 
old  be  discharged,  but  I  own  I 
opinion  with  considerable  doubt. 
Oj  J.*^  agree  in  holding  that 

LB.  Bep«  ^M;  a  o.  10  Lav  J.  Bep. 
70.  * 


there  ought  to  be  no  new  triaL  The  issue 
which  was  raised  between  the  parties  was 
whether  the  plaintiffshad  paidaoertain  earn 
claimed  as  expended  by  them  on  signals 
at  the  Pencador  Jnnction,  as  if  they  had 
they  were  entitled  to  recover  the  same 
from  the  defendants.  I  fl^n^ee  that  it  was 
incumbent  on  the  plainti^  to  prove  that 
they  had  paid  this  sum  before  they  could 
recover  it  from  the  defendants,  and  the 
question  is  whether  at  the  trial  they  did 

frove  such  payment,  and  I  think  they  did. 
agree  with  my  brother  Grove  that  if 
the  receipt  was  produced  for  the  purpose 
of  making  its  contents  alone  evidence  of 
payment  it  was  not  admissible,  because  it 
would  be  only  the  declaration  of  a  third 
person  as  to  ihe  evidence  of  a  iact.  Bat 
in  considering  the  question  whether  (here 
was  evidence  of  payment  we  must  take 
the  whole  of  the  evidence.  Now  it  ap- 
pears that  on  the  25th  <^  February  last 
the  plaintiffs  sent  to  Messrs.  Sazoy  & 
Farmer  a  cheque^  and  that  before  that 
cheque  was  sent  they  received  a  written 
claim  from  Messrs.  Saxby  &  Farmer 
amounting  to  971. 15«.  lid.  The  admia- 
sion  in  evidence  of  that  written  claim  was 
not  objected  to  at  the  trial  by  the  de£9nd- 
ants.  The  cashier  and  proper  representa- 
tive of  Messrs.  Saxby  &  Farmer  waa 
called,  and  he  said,."  I  received  that  cheque, 
and  thereapon  I  sent  a  receipt  to  the 
plaintiffs."  Then  the  plaintiffs  prodoced 
the  receipt  and  said,  ''  That  is  whit  we  so 
received  from  Messrs.  Saxby  &  Fanner." 
It  appears  to  me  that  these  are  all  so  many 
mercantile  £acts  coimected  with  the  pay- 
ment, and  that  as  such  they  might  be 
given  in  evidence,  and  that  it  was  not 
necessary  to  give  the  contents  of  thQ 
receipt.  The  receipt  was  put  in  evidence, 
and  if  the  way  the  payment  had  been 
proved  was  by  the  contents  of  suoh  re- 
ceipt it  might  have  been  open  to  ejection, 
but  that  was  not  so.  There  was,  I  think, 
abundant  evidence  to  go  to  the  jury  of 
payment  and  the  verdict  was  right. 

Bbbtf,  J. — The  question  raiMd  here  is 
whether  the  receipt  was  properly  received 
in  evidence,  and  further,  as  it  was  said, 
whether  as  evidence  of  payment*  I  ap* 
prehciud,  however,  that  il  was  not  efibred 
or  received  in  evidenoe  as  the  sole  evi* 
dence  of  payment,  but  only  as  evidenoe. 
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in  conjunction  with  other  facts.    If  this 
receipt  had  been  offered  in  evidence  as  a 
receipt  eimpliciterf  I  should  have  thought 
it  was  offered  as  the  admission  of  the  party 
who  had  signed  the  receipt,  and    tnere- 
fore  no  more  admissible  in  evidence  than 
the  admission  would  have  been   of  any 
third  party  not  a  party  to  the  cause.   But 
the  fact  which  had  to  be  proved  was  the 
payment  by  the  plaintiffs  to  Messrs.  Saxby 
A  Farmer  of  a  certain  sum  at  a  certain 
day.      That  is  an  ordinary  mercantile 
transaction,  and  would  coosist  of  certain 
facts.     Supposing  the  payment  was  be* 
tween  persons  not  parties  to  the  cause, 
the  proof  of  such  payment  would  be  given 
by  calling  as  witnesses  the  persons  who 
paid  or  received  the  money,  and  they 
would  prove  that  fact,  and  ihe  objection 
that  this  was  re$  inter  alios  acta  would  be 
equally  applicable  to  the  admissibility  of 
such  evidence  as  to  the  evidence  now  in 
question,  but  it  would  not  prevail  and  such 
evidence  would  be  receivable  because  it 
would  be  evidence  of  a  fact.    In  mercan- 
tile iransactions  the  mode  of  payment  is 
more  commonlv  otherwise  than  by  the 
passing  of  hard  money  from  one  to  the 
other,  anditismore  frequently  by  acheque. 
Here  the  mode  of  payment  was  not  by 
the  parties  meeting  and  the  one    then 
paying  to  the  other,  for  that  did  not  hap- 
pen, but  by  one  sending  a  cheque  to  the 
other,  and  oy  the  other  returning  a  receipt. 
The  fikjt  of  payment  consisted,  thereforei 
of  two  hctBf  namely,  the  sending  of  the 
cheque  and  the  sending  of  the  receipt. 
The  sending  of  the  cheque  was  proved  by 
the  secreta^  of  the  plaintiffs  who  proved 
he  sent  it  by  post  on  the  25th  of  Febru- 
ary.   Then  the  person  who  received  it, 
the  cashier  of  Messrs.  Saxby  &  Fanner, 
was  called  and  said  he  received  the  cheque 
and  did  the  other  mercantile  &ct,  acknow- 
ledged the  payment,  and  accordingly  he 
sent  the  receipt.    If  the  cheque  had  been 
put  in,  so  equally  might  the  receipt  have 
been  put  in,  and  the  receipt  cannot  be  the 
less  admissible  in  evidence  because  the 
cheque  not  being  produced  was  not  put 
in.    In  my  judgment  both  the  cheque  and 
receipt  were  admissible  to  prove  tibe  &cte, 
the  pmons  who  sent  and  received  them 
being  in  Court  and  examined  as  witnesses. 
Thereoeipt  was  in  myoi»nion  admissibloi 


not  as  the  sole  evidence  of  paym^ent^  but 
as  one  of  the  fiEtots  that  ocmstitiEted  the 
pavmeut. 

BoviLii,  C.J. — I  regret  that  I  am  oonu 
pelled  to  differ  from  the  opinion  formed 
by  my  learned  brothers  in  this  case.    It  ii 
quite  clear  that  a  receipt  by  a  third  per- 
son would  not  ordinarily  be  admissible  as 
evidence  of  payment.     The  fAmilifH*  cases 
as  to  this  are  those  in  actions  agamst 
sureties  in  which  it  has  been  sou^t  to 
prove  admissions  by  the  principal  of  the 
receipt  of  the  moneys  for  which  the  soreiy 
is  sued,  and  such  admissions  have  been 
always  held  inadmissible  as  a^dnstthe 
defendants  in  such    actions.     For  this  I 
refer  to  Evatu  v.  BecUlie  (2),  and  SmUh 
V.  WhitUngham  (3),  and  without  citing 
other  authorities  I  may  add  the  results 
of  my   own  experience   that   a  receipt 
signed  by  a  principal  would  not  be  evi- 
dence in  an  action  against  the  surety; 
that  being  so  the  receipt  in  the  present 
case  was,  as  it  seems  to  me,  offered  and 
received  at  the  trial  as  evidence  of  pav« 
ment)  and  was  therefore  not  admissibte. 
Then  if  it  was  not  properly  admissible 
according  to  the  ordinary  rule,  the  de- 
fendants   are    entitled   to  a  new  trial, 
and  the  plaintiffs  must  take  the  oonse* 
quence  of  producing  evidenoe  whidi  is 
not  admissible.      No   doubt  there   was 
other  evidenoe  of  payment,  but  theplaintiffs 
were  not  content  to  rdy  on  that.     Thero 
was  no  evidence  of  the  amount  of  the 
cheque,  and  the  receipt  was  produced  to 
shew  that,  and  I  cannot  conceive  on  what 
other  principle  it  was  received.  Assuming 
tiiere  was  other  evidence  of  payment,  still 
the  jury  having  found  their  verdict  as  to 
the  payment  on  that  evidence  it  must 
follow  the  ordinary  rule  when  inadmis- 
sible evidenoe  has  been  received,  and  the 
defendants  are,  I  think,  entitled  to  a  new 
trial,  but  I  do  not  regret  tiie  result  will 
be  otherwise,  as  the  point  is  one  which 
has  nothing  bo  do  with  the  merits. 

Sflile  HMckargtd. 

Attorneys — Woodroofe  &  Plaskitt,  for  plaintiir; 
G.  £.  Spencer,  for  defendants. 


6Car.&P.78. 


Digitized  by 


Google 


i 


42.] 


TRINITY  TERM,  1873. 


2G5 


T  THE   EXCHEQUER  CHAMBER.] 
sal  from  tJie  Court  of  Convmon  Pleas.) 

^.  1  WABD  V.  THB  QBNEBAL  OMNIBUS 
20.  J  COMPANT. 

star  and  Servant — Evidence  ofNeglu 
of  Servant  in  his  Employment 

3  fact  that  a  passenger  in  an  omnibus 
ick  by  the  driver's  whip  is  prima  facie 
ice  of  negligence  by  the  driver  in  the 
J  of  his  employment;  and  even  if  it 
T  thai  the  blow  was  struck  at  the  ser^ 
>/  another  omnibus  with  whom  there 
een  a  dispute^  and  who  had  jumped 
5  omnibus  step  to  get  its  number ,  it  is 
stionfor  the  ju/ry  whether  the  blow  was 
•  by  the  driver  in  private  spite  or  in 
sed  furtherance  of  his  employer's  in* 
sts, 

is  was  an  appeal  from  a  decision  of 
'ourt  of  Common  Pleas  in  refasing  a 
:o  set  aside  a  verdict  for  the  plaintiff 
e  ^ronnd  of  there  being  no  evidence 
ghgence  by  the  defendants'  servant 
)ring  them  liable. 

e  case  was  very  loosely  stated  bnt 
snlt  (as  will  appear  from  the  judg- 
s)  seemed  to  be  this.  The  plaintiff 
b  passenger  in  the  defendants'  om- 
;,  and  whilst  sitting  near  the  door 
itruck  by  the  driver's  whip  in  his 
nd  injured,  and  a  letter  was  set  ont 
1  suggested  that  there  had  been  a 
•el  between  the  servants  of  the  de- 
knts'  omnibns  and  those  of  a  tram- 
bns,  that  one  of  the  latter  had  jumped 
le  step  of  the  defendants'  omnibus 
et  its  number,  and  that  the  blow 
struck  at  him,  but  it  was  not 
whether  the  letter  was  in  evidence 
.t. 

ffard  {Talfowrd  Salter  with  him),  for 
ippellants. — There  was  no  evidence 
a  act  of  the  servant  in  the  course 
8  employment.  The  case  of  Limpus 
^he  London  General  Omnibus  Com^ 
(1)  governs  the  present  case.  Here 
facts  were  so  uncertain  that  there 
30  definite  evidence  for  the  jury,  and 

1  Hurl.  &  C.  626  ;  s.  c  32  Law  J.  Rep. 

Exch.  84. 

wr  Sbbies,  42.— C.P. 


it  was  consistent  with  it  that  the  driver 
struck  in  a  private  quarrel,  and  if  so  the 
master  is  not  responsible.  The  act  was 
wilful  and  the  Court  cannot  make  a  dis- 
tinction because  the  wrong  person  was 
struck,  and  the  act  cannot  be  wilful  as 
respects  one  person,  and  only  negligent 
as  to  another.  Unlike  Limpus*  Oase  (1) 
here  the  act  was  not  done  to  further  the 
master's  interests. 

Holker  (  UdaU  with  him),  was  not  called 
on  for  the  respondent. 

Kellt,  C.B. — The  facts  are  so  loosely 
stated  that  it  is  difficult  to  get  a  definite 
view  of  them.  But  I  think  there  was  evi- 
dence of  negligence  by  a  servant  con- 
nected with  his  duty.  The  facts  on  which 
I  rely,  for  I  take  the  letter  to  be  in  evi- 
dence, are  that  the  omnibus  was  before 
the  tramway  car,  that  a  quarrel  arose 
between  the  officials  of  the  tramway  car 
and  onmibus,  and  that  one  belonging  to 
the  tramway  car  got  on  the  steps  of  the 
omnibus  to  get  the  number.  If  the 
omnibus  driver  thereupon  whipped  at 
him  to  drive  him  down,  this  opens  a 
question  for  the  jury  whether  he  did  so 
to  protect  himself  or  his  employers  against 
a  charge  being  brought,  and  though  the 
former  is  more  probable,  still  the  other 
conclusion  is  possible  and  reasonably  pro- 
bable, and  if  the  latter  were  the  case  and 
the  driver  was  so  negligent  as  to  hurt  a 
passenger  I  think  he  was  guilty  of  negli- 
gence in  the  performance  of  his  duty. 
Under  these  circumstances,  if  it  were  lefl 
to  the  jury  to  say  whether  the  driver  was 
acting  as  well  for  his  employers  as  himself, 
this  would  be  unobjectionable  and  the 
jury  might  find  he  was. 

Mabtin,  B. — I  am  of  the  same  opinion. 
I  agree  with  Limpus  v.  The  London  Gene- 
ral Omnibus  Company  (1),  but  that  was 
a  pure  case  of  tort,  whilst  here  there  was 
a  contract  to  carry  the  plaintiff  safely  (and 
in  such  case  it  is  the  same  whether  the 
action  be  in  tort  or  contract),  and  I  think 
that  an  injury  from  the  driver  whipping 
behind  is  one  within  the  contract. 

Blackburn,  J. — The  question  comes 
before  us  in  a  form  most  unfavourable  for 
the  defendants,  because  the  verdict  must 
stand  if  ft  be  possible  to  find  evidence  of 
negligence  in  the  employment  to  go  to  the 
2M 
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juiy,  and  the  question  is  if  there  be  suffi- 
cient for  the  iury.  A  master  is  re- 
sponsible for  his  servunt*s  act  in  his 
business  though  the  servant  be  excited 
by  drink  or  passion,  but  if  the  servant 
act  for  private  spite  (and  I  agree  with  my 
brother  Martin  it  does  not  matter  whether 
the  action  be  in  contract  or  tort),  if  the* 
act  be  done  so  as  to  divest  him  of  his 
character  as  servant,  the  master  is  not 
responsible.  In  the  present  case  there 
was  a  quarrel  and  the  servant  was  irri- 
tated, but  the  jury  might  find  he  was 
acting  in  the  course  of  his  duty,  or  en- 
tirely for  his  own  purposes  and  in  the 
former  case  find  one  way,  viz.,  for  the 
plaintiff,  in  the  latter  case  the  other  way, 
viz.,  for  the  defendants. 

Clkasby,  B. — The  question  is  whether 
it  is  a  necessary  conclusion  that  the  act 
was  not  done  by  the  driver  in  his  cha- 
racter of  servant.  If  the  quarrelling  had 
been  at  the  side  of  the  omnibus  it  might 
appear  to  be  wholly  apart  from  his 
service,  but  here  the  tram  car  servant 
was  on  the  steps  of  the  omnibus,  and  we 
cannot  say  it  is  impossible  that  the  driver 
availed  himself  of  this  to  justify  his  act, 
and  if  so  the  verdict  shoula  be  dearly  for 
the  plaintiff.  \ 

QuAiN,  J. — I  am  of  the  same  opinion. 
Take  it  that  there  was  no  letter,  then  the 
fact  of  the  plaintiff  being  struck  was 
prima  facie  evidence  of  negligence ;  that 
cannot  be  denied.  Now  tc^e  it  that  the 
letter  was  true,  it  is  said  this  qualifies 
Ihe  prima  facie  evidence,  and  makes  it  no 
evidence  for  the  jury,  but  the  contention 
fails  because,  taking  it  to  be  true,  it  is 
not  such  a  clear  explanation  of  the  prima 
facie  evidence,  shewing  that  the  blow  was 
struck  only  in  a  private  quarrel  and  not 
to  drive  the  tram-car  servant  from  the 
step,  as  to  prevent  there  being  evidence 
for  the  jury.  What  the  proper  conclusion 
ought  to  bo  is  another  matter. 

Aechibald,  J. — The  case  is  meagre,  and 
the  question  is  if  there  was  evidence  of 
neghgence  by  the  driver  in  the  courseof  his 
employment.  The  mere  fact  of  the  injury 
if  unexplained  would  be  evidence  of  such 
negligence,  and  if  it  stood  alone  would  be 
some  evidence  for  the  jury.  Is  it  then 
cut  down  by  the  letter,  and  does  the  letter 
shew  that  this  was  only  a  private  quarrel  ? 


We  cannot  so  conclude  absolutely,  and 
therefore  there  was  reasonable  evidence 
for  the  jury. 

Jvdgment  a^irmed. 


Attorneys—Stephena  &  Co.,  fox  appellants. 


1873.         T  CATER  AND    OTHERS   V.   THE 

Jan.  22  <fc  23.  >  great  western  insurance 

July  7.        J     COMPANY  OP  NEW  YORK. 

Marine  Insurance — Separate  Packages 
— Damage  to  some  Packages  by  Sea  water 
-•-^Damage  to  others  from  Suspicion  and 
Prejudice* 

By  a  marine  policy  of  insurance  the  in* 
surance  was  described  to  he^^on  1,711  pack- 
ages teas,^*  valued  at  one  sum^  on  a  voyage 
from  New  York  to  London,  by  a  certain 
ship^^  warranted  by  the  assured  free  from 
damage  from  dampness,  change  offlavowr, 
or  being  spotted,  or  motddy,  except  caused 
by  actual  contact  of  sea  water  with  the  ar» 
tides  damaged,  occ^asioned  by  sea  perils,'* 
In  case  of  partial  loss  by  sea  damage  to 
certain  goods,  not  including  tea,,  *^  the  lots 
shall  be  ascertained  by  a  sepciration  and 
sale  of  the  portion  only  of  the  contents  of 
the  packages  so  damaged,  and  not  other* 
wise ;  and  the  same  practice  shall  obtain 
as  to  all  other  merchandise,  as  far  as  prac* 
ticable,**  The  ship  met  with  very  bad  wea* 
ther  during  the  voyage,  and  449  of  the 
1,711  packages  of  the  tea  were  seriously 
damaged  by  actual  contact  of  sea  water. 
The  rest  of  the  packages  arrived  sound  and 
in  good  condition,  except  by  the  injury  to 
their  reputatum  from  having  formed  part 
of  a  shipment  of  which  449  packages  had 
been  damaged  by  sea  water,  and  which  was 
the  cause,  as  was  usual  in  such  cases,  of 
these  packages,  though  sound  and  unin* 
jured,  not  realising  so  high  prices  as  they 
would  have  done  if  the  449  packages  had 
not  been  damaged  by  sea  water: — ^Held, 
that  the  packages  insured  by  the  above 
policy  were  divisible,  and  that  the  assured 
was  entitled  to  recover  mdy  in  respect  of  the 
449  packages  which  were  actually  damaged. 
Held  also,  that  the  loss  in  value  of  the 
goods  depended  on  their  value  at  the  tiine 
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!>  arnvdl  at  the  port  of  destination^ 
)t  at  the  time  of  sale,  and  the  undm*' 
f  were  therefore  not  liable  for  a  fall 
market  price  between  such  arrival 
e  time  of  sale, 

ion  upon  a  policy  of  insnrance. 
first  count  of  the  declaration  set  oat 
'J  effected  by  the  plaintiffs  with  the 
ants  at  New  York,  which  was  in 
ioal  American  form,  and  different 
bat  of  a  Lloyd's  policy.  By  this 
the  insurance  was  described  to  be 
)r  not  lost  at  and  from  New  York 
don,  on  1,711  packages  teas,  npon 
ds  of  lawful  goods  and  merchan- 
aden  or  to  be  laden  on  board  the 
bip  Eurydtce"  The  said  goods  in- 
here valued  at  the  sum  insured,  viz., 
dollars,  which  was  equal  to  6,255^. 
.,  and  the  perils  insured  were  de- 

to  be  "  of  the  seas,  winds,  waves, 
sands,  shoals  and  coasts,  collisions 
king  at  sea,  fires,  jettisons,  loss  by 
,  rovers  or  assailing  thieves,  bar- 
f  the  master  and  mariners,  and 
^r  losses  and  misfortunes  that  have 
I  come  to  the  hurt,  detriment  or 
)  of  the  said  goods  or  merchan- 
r  any  part  thereof,  occasioned  by 
rils,    subject,    however,    to    such 

terms  and  rates  of  averages  as 
tained  in  the  memorandum  in  this 
unless  otherwise  agreed  upon  in 
."  There  was  the  following  war- 
-"  Warranted  by  the  assured  free 
unage  or  injuiy  frt)m  dampness, 
of  flavour  or  being  spotted,  dis- 
i,  musty  or  mouldy,  except  caused 
lal  contact  of  sea  water  with  the 
damaged,  occasioned  by  sea  perils, 
of  partial  loss  by  sea  damc^  to 
►ds,  cutlery  or  other  hardware,  the 
,11  be  ascertained  by  a  separation 
e  of  the  portion  only  of  the  con- 
f  the  packages  so  damaged  and 
^rwise,  and  the  same  practice  shall 
LS  to  all  other  merchandise,  bb  far 
icable." 

}  was  also  a  memorandum  as  to 
specified  goods,  but  not  including 
ig  warranted  free  from  average, 
general,  '*  On  risks  frt)m  China 
n  packages  of  silk  or  other  dry 
n  the  order  of  invoice,  subject  to 


separate  average.  Each  interest  of  5,000 
dollars  insured  value  or  less  subject  to 
separate  average.  If  over  5,000  dollars 
value,  each  of  the  following  kinds  of  teas 
—  imperial,  gunpowder,  hyson,  hyson 
skin,  young  hyson,  and  black  teas,  and 
each  5,000  dollars  value  thereof,  in  the 
order  of  invoice,  subject  to  separate  ave- 
rage, and  the  different  excesses  over 
5,000  dollars  subject  to  average  if  the 
damage  amount  to  250  dollars.  The 
count  alleged  that  the  goods  insured 
were  loaded  on  the  said  Eurydice,  and  that 
that  vessel  departed  upon  the  said  insured 
voyage  with  the  said  goods,  and  that 
during  such  voyage  the  said  goods  were 
by  the  perils  insured  against  damaged, 
injured  and  lost.  General  performance 
of  all  conditions  to  entitle  the  plaintiffs 
to  be  paid  a  sum  of  money  on  account  of 
such  loss,  and  breach  nonpayment  of  such 
sum.  There  was  a  count  on  the  suing 
and  labouring  clause,  and  lastly  the  com. 
mon  money  counts. 

The  defendants  paid  into  Court  6601., 
and  pleaded  that  the  same  was  enough  to 
satisfy  the  plaintiffs*  claim. 
The  facts  are  shortly  these — 
The  plaintiffs,  who  are  merchants  in 
London,  and  who  also  carry  on  the  busi* 
ness  of  merchants  at  New  York,  under 
the  firm  of  Aymar  <fc  Co.,  purchased  and 
shipped  at  New  York,  in  January,  1871, 
a  parcel  of  Oolong  tea,  consisting  of  1,711 
packages  by  the  Eurydice,  and  consigned 
to  their  house  in  London.  The  policy  on 
such  tea,  which  is  the  subject  of  the 
action,  was  effected  in  New  York,  but 
was  niade  payable  in  England.  The  Eu^ 
rydice  was  a  general  ship,  and  the  tea  in 
question  formed  only  a  portion  of  her 
cargo.  She  sailed  from  New  York  on  the 
17th  of  January,  and  met  with  such  bad 
and  stormy  weather  that  her  hatches 
were  knocked  off,  and  very  considerable 
damage  was  done  to  her  cargo  hj  a  quan- 
tity of  sea  water  which  she  took  in.  She 
however  arrived  at  London  with  her  cargo 
on  the  10th  of  February.  The  tea  was 
duly  discharged  and  taken  to  St.  Kathe- 
rine's  Docks,  when  it  was  ascertained  that 
out  of  the  1,711  packages  or  chests,  449 
were  seriously  damaged  by  actual  contact 
with  sea  water,  and  that  the  remaining 
1,262  chests  were  in  sound  and  good  con- 
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dition,  though  123  of  them  were  said  to 
have  lost  their  aroma  or  flavour,  owing 
to  the  dampness  to  which  they  had  been 
exposed  ;  but  as  no  part  of  such  123  were 
affected  by  actual  contact  of  sea  water, 
they  were  not  excepted  fix)m  the  warranty 
by  the  assured  against  injury  from  damp- 
ness or  change  of  flavour.  Still,  owing  to 
the  123  being  so  aflected,  the  proportion 
of  what  was  damaged  was  considered  by 
the  plaintiffs'  brokers  to  exceed  a  third 
of  the  whole  1,711  packages  ;  and  there- 
fore, according  to  the  usage  of  the  trade 
in  such  case,  the  whole  1,711  were  sold 
by  auction,  with  all  faults,  instead  of 
separating  the  damaged  from  the  unda- 
maged, and  selling  them  accordingly 
separately.  This  usage  is  adopted  as  the 
best  practical  mode  of  selling  the  tea  in 
such  a  case,  inasmuch  as  the  chests  in 
which  the  tea  is  brought  are  usually 
marked  with  consecutive  numbers,  and 
if  in  the  sale  any  intermediate  number  be 
left  out,  or  if  some  of  the  chests  be  de- 
scribed as  damaged,  it  prejudices  the  sale 
of  the  rest,  which,  iliough  perfectly  sound 
and  good,  does  not  realise  so  great  a  price 
as  it  would  otherwise ;  and  therefore  in 
the  result  there  is  not  much  difference 
between  so  selling  the  whole  with  all 
faults,  and  selling  separately  the  da- 
maged and  undamaged,  which  would 
necessitate  the  examination  of  each  chest 
minutely,  and  be  a  work  of  great  diffi- 
culty and  time. 

It  appeared,  moreover,  in  the  present 
case,  that  the  tea  covered  by  the  policy, 
besides  being  in  chests  consecutively  num- 
bered, was  divided  into  chops,  the  1,711 
chests  consisting  in  fact  of  10  chops,  each 
of  which  had  its  distinguishing  name  and 
mark,  indicating  the  particular  kind  of 
tea  of  which  it  ¥ras  composed.  The  tea 
was  sold  on  the  7th  of  March,  1871,  for 
4,156Z.  178,  Id.  If  the  tea  had  not  been 
damaged,  it  could  have  been  sold  on  the 
arrival  of  the  vessel  for  about  6,000Z. 
The  loss  of  the  difference  between  this  and 
what  it  in  £Ebct  was  sold  for  was  sought 
to  be  recovered  in  this  action.  The  sum 
paid  into  Court  by  the  defendants  co- 
vered the  loss  sustained  bv  the  damage 
to  the  449  packages.  The  loss  which  the 
rest  of  the  tea  sustained  was  partly 
owing  to  the  prejudice  arising  from  its 


having  formed  part  of  a  shipment  in 
which  some  of  the  chests  were  damaged 
by  the  sea  water,  and  partly  from  a  fall 
in  the  market  between  the  day  of  the  ar- 
rival of  the  vessel  and  the  day  of  sale. 

The  cause  was  tried  before  Bovill,  C. J., 
at  the  London  Sittings  after  Trinity  Term, 
1872,  when  a  verdict  was  directed  to  be 
entered  for  the  defendants,  with  leave  to 
the  plaintiffs  to  move  to  set  it  aside,  and 
to  enter  a  verdict  for  the  plaintiff,  the 
Court  having  power  to  draw  all  proper 
inferences  from  the  evidence,  and  to  send 
any  question  of  damages  to  an  arbitrator. 
A  rule  nisi  to  that  effect  was  accordingly 
obtained,  on  the  ground  that  the  plaintiff 
sustained  damage  beyond  the  amount  paid 
into  Court  by  reason  of  depreciation  and 
injury  to  the  whole  parcel  of  tea  by  actual 
contact  of  part  with  sea  water. 

0,  RusseU,  Benjamin  and  Oohei^  shewed 
cause. — The  policy  of  insurance  in  terms 
excludes  the  present  claim  and  narrows 
the  risk  to  sea  damage  from  actual  contact 
of  the  sea  water  with  each  of  the  parcels 
which  are  separable,  and  indeed  sepa- 
rated. Montoya  v.  The  London  Assurance 
Company  (1),  Thompson  v.  Hopper  (2), 
1  Parsons  on  Insurance^  546 ;  2  Amotdd  on 
Insuraneey  2nd  ed.,  830 ;  2  PhiUips  on  Itt- 
surance,  s.  1,466.  No  doubt  EaUi  v. 
Janson  (3)  and  EniwisUe  v.  SUis  (4)  shew 
that  the  goods  in  such  a  case  as  this  can- 
not be  separated  where  there  is  a  memo- 
randum article,  but  the  decisions  depend 
upon  that,  and  do  not  apply  here,  and  for 
measuring  damages  the  goods  may  be 
divisible.  Even  under  an  ordinary  policy, 
if  "  tea  "  only  had  been  insured  the  goods 
would  be  separable,  though  something 
might  be  urged  the  other  way,  but 
certainly  they  would  if  the  term  "  pack- 
ages" were  used;  and  this  is  the  case 
here,  for  the  policy  is  express  and 
dear,  and   though  the  warranty  is  not 

(1)  6  Exch.  Rep.  461;  s.  c  20  Law  J.  Rep. 
(n.s.)  Exch.  254. 

(2)  1  K  B.  &  E.  1038;  b.  c  27  Law  J.  Rep. 
(n.8.)  aB.  441. 

(3)  6  E.  &  B.  422  ;  s.  c  nom,  Janstm  r.  SatU^ 
26  Law  J.  Rep.  (n.s.)  Q.B.  300. 

(4)  2  Hurl.  ^  N.  649;  s.  c  27  Law  J.  R^ 
(ir.8.)  Exch.  106. 
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jtly  applicable,  it  throws  a  light 
he  rest, of  the  polio j,  and  affeots  its 
'pretation. 

r  /.  Karslaike  and  Wathin  Williams^ 
ipporfc  of  the  rale. — ^The  goods  are 
leparable — EaUi  v.  Jamon  (3),  8te* 
8  on  InmrancSy  338,  s.  8.  The  ques- 
is,  what  was  insured,  and  here  the 
^ct  matter  was  the  whole,  and  damage 
done  to  the  whole,  which  became  of 
commercial  value.  Even  under  an 
larv  Lloyd's  policy  this  damage 
d  be  recoverable.  And  as  respects 
►resent  policy  the  argument  on  the 
side  is  that  a  special  clause  which 
not  apply,  is  to  affect  the  policy, 
only  part  of  the  warranty  which 
3s  is  the  first  part,  which  was  in- 
1  to  prevent  liability  for  dampness 
1  had  passed  through  another  article, 
he  word  "  article  **  means  the  sub- 
natter  insured,  which  was  the  tea 
e  parcel ;  and  this  had  here  been 
itact  with  the  water  ^d  received 
nmercial  damage  in  its  entirety, 
was  within  the  exception  to  the 
nty.  It  is  really  a  question  of  fact 
ler  the  injury  to  the  part  did  not 
3iate  the  value  of  the  whole.  It 
30  a  wrong  prejudice,  but  if  it  does 
)reciate  the  value  of  the  whole  the 
d  is  entitled  to  recover,  for  the 
d  is  to  be  put  in  the  same  condition 
(vould  have  been  in  if  the  goods  had 
d  free  from  damage — Levds  v.  Bucker 
Then  the  proper  time  for  esti- 
r  the  loss,  in  the  present  case,  was 
ae  when  the  teas  were  sold,  and  not 
the  yessel  arrived,  because  the  delay 
Tom.  the  damage  which  the  pack- 
lad  received  from  the  sea  water, 
necessitated  an  unpacking  and  re- 
g  of  some  of  the  teas. 

Cur,  adv.  vuU. 

judgment  of  the  Court  (6)  was 
Ij  7th)  delivered  by 
LL,  C.J. — The  policy  in  this  case 
on  1,711  packages  teas,"  by  the 
*ce,  at  and  from  New  York  to 
1,  valued  at  the  sum  insured,  viz.,  < 
dollars,  and  after  enumerating  the 

Burr.  1167. 

ovillf  C.J. ;  Keating,  J. ;  and  Brett,  J. 


usual  perils  covered  by  the  insurance, 
contained  the  words,  '*  and  all  other  losses 
and  misfortunes  that  have  or  shall  come 
to  the  hurt,  detriment  or  damage  of  the 
said  goods  and  merchandises,  or  any  part 
thereof,  occasioned  by  sea  perils."  There 
was  a  special  warranty  in  the  following 
terms — "  Warranted  by  the  assured  free 
from  damage  or  injury  from  dampness, 
change  of  flavour,  or  being  spotted,  dis^ 
coloured,  musty,  or  mouldy,  excejtt  caused 
hy  actual  ccnitact  of  sea  water  vdth  the 
articles  damaged  occasioned  by  sea  perils. 
In  case  of  partial  loss  by  sea  damage  to 
dry  goods,  cutlery,  or  other  hardware,  the 
loss  shall  be  ascertained  by  a  separation 
and  sale  of  the  portion  only  of  the  contents 
of  the  packages  so  damaged,  ami  not  otJier- 
wise ;  and  the  same  practice  shall  obtain  as 
to  all  other  merchandise^  as  far  as  proc- 
ticabUr 

The  term  "  dry  goods,"  it  was  agreed 
on  the  argument,  would  not  include  or 
apply  to  tea. 

There  were  also  special  warranties 
against  partial  loss  or  particular  average 
under  5  per  cent.,  and  other  specud 
warranties  against  average  as  to  different 
goods,  unless  general  or  over  a  certain 
rate  per  cent. ;  and  then  came  the  follow- 
ing clauses :  '^  On  risks  from  China,  each 
ten  packages  of  silk  or  other  dry  goods  in 
the  order  of  invoice  subject  to  separate 
average.  Each  interest  of  5,000  dollars 
insured  value,  or  less,  subject  to  s^arate 
average.  K  over  6,000  dollars  value,  each 
of  the  following  kinds  of  teas,  imperial 
gunpowder,  hyson  skin,  young  hyson,  and 
black  teas,  and  each  6,000  dollars,  value 
thereof  in  the  order  of  invoice,  subject  to 
separate  average;  and  the  different  ex- 
cesses over  6,000  dollars,  subject  to 
average  if  the  damage  amoont  to  260 
dollars." 

The  declaration  averred  that  the  goods 
were  damaged,  injured  and  lost  by  the 
perils  insured  against. 

This  tea  formed  a  portion  only  of  the 
cargo  of  the  EurydicCy  which  was  loaded 
a^  a  general  ship. 

In  the  course  of  the  voyage  the  vessel 
met  with  bad  weather,  and  shipped  large 
quantities  of  sea  water,  by  which  various 
portions  of  the  cargo  were  damaged,  and 
amongst  others  44>9  packages  of  this  tea, 
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which  were  stowed  in  different  parts  of 
the  ship,  were  greatly  injured  hj  contact 
with  sea  water;  the  remainder  of  the 
teas,  viz.,  1,262  packages,  arrived  in  a 
perfectly  sound  and  good  condition,  and 
uninjured,  except  by  the  injury  to  their 
reputation  from  having  formed  part  of  a 
shipment  of  which  449  packages  had  been 
damaged  by  sea  water.  The  full  amount 
of  the  damage  to  the  449  packages  was 
paid  into  Court. 

The  shipment  consisted  of  several 
different  kinds  of  tea,  each  of  which  was 
distinguished  as  a  chop  of  a  certain  name 
and  mark ;  and  all  the  chests  were  num- 
bered consecutively.  There  were  alto- 
gether ten  different  chops,  and  which  at 
the  sale  were  divided  into  thirty-five 
breaks.  The  449  packages  that  were 
damaged  by  sea  water  were  portions  of 
different  chops,  and  formed  parts  of  the 
series  of  consecutive  numbers  on  the 
chests. 

When  teas  are  sold,  they  are  usually 
sold  in  the  order  of  the  consecutive  num- 
bers marked  on  the  packages  ;  and,  if  the 
numbers  be  broken  by  some  being 
omitted,  or  if  some  of  the  chests  are 
marked  as  damaged,  a  suspicion  is  created 
that  the  other  packages  may  be  affected, 
and  those  other  packages,  though  per- 
fectly sound  and  uninjured,  do  not  realise 
BO  high  prices  as  they  would  have  done  if 
none  of  the  packages  had  been  damaged. 

In  the  present  instance  the  teas  were 
sold  in  the  usual  way;  but,  in  conse- 
quence of  the  suspicion  created  by  the 
damage  to  so  large  a  number  as  449 
packi^s,  and  the  prejudice  arising  from 
that  circumstance  to  the  rest  of  the  teas, 
the  1,262  sound  chests  did  not  fetch  so 
much  as  they  would  have  done  if  the  449 
had  not  been  damaged  by  sea  water ;  and 
the  difference  in  price  upon  the  1,262 
sound  chests  from  this  cause  amounted  to 
a  very  considerable  sum,  which  was  to 
be  settled  by  an  arbitrator,  if  necessary. 
The  plaintiffs  sought  to  recover  this  sum 
as  a  loss  which  was  caused  by  the  perils 
insured  against,  and  contended  that  the 
whole  shipment  was  to  be  considered  and 
treated  as  one  entire  subject-matter. 

The  defendants,  on  the  other  hand, 
contended  that  they  were  liable  only  for 
such  of  the  packages,  viz.,  the  4^,  as 


were  in  fact  damaged  by  sea  perils ;  that, 
for  the  purpose  of  ascertaining  such 
damage,  the  packages  must  be  considered 
as  divisible  ;  and  that  injury  to  the  repu- 
tation of  the  teas  from  suspicion  only, 
when  the  teas  were  in  fkct  sound  and  had 
not  .been  injured,  was  not  a  matter 
covered  by  the  policy. 

There  were  other  questions  raised  at 
the  trial,  but  which  from  the  findings  of 
the  jury  have  now  become  immaterial. 
The  Court  were  to  draw  such  inferences 
of  fact  as  the  jury  should  have  drawn. 

The  case  was  argued  very  elaborately, 
and  with  considerable  ability;  but  the 
plaintiffs  failed  to  produce  any  authority 
to  shew  that  goods  which  arrived  per- 
fectly  sound  and  uninjured  could  be 
deemed  to  be  damaged  or  injured  by  sea 
perils.  The  strongest  case  in  their  fftvour 
was  Montotja  v.  The  Boycd  Exchange  Insu* 
ranee  Gompawy  (1),  where  hides  and  to- 
bacco  having  been  insured,  and  shipped  in 
the  same  vessel,  which  sustained  damage, 
the  sea  water  had  affected  the  hides,  and 
caused  them  to  ferment  and  decompose, 
and  the  stench  which  was  thus  created 
had  affected  the  flavour,  and  consequently 
the  value,  of  the  tobacco.  In  that  case, 
the  tobacco  itself  was  actually  injured; 
and  the  only  question  was  whether  the 
injury  arose  proximately  from  tho  sea 
water ;  and  it  was  held  that  it  did,  and 
that  the  underwriters  were  therefore 
liable  for  the  actual  damage  to  the  tobacco. 
But  the  present  case  seems  to  us  to  be 
distinguishable,  on  the  ground  that  here 
there  was  no  damage  whatever  to  the 
1,262  packages  of  tea,  which  arrived  per- 
fectly sound  and  untouched,  and  sJto- 
gether  unaffected  by  the  sea  water. 

The  insurance  is  against  damage  to  the 
goods,  and  not  against  loss  to  the  assured 
otherwise  than  by  reason  of  damage  to 
the  goods  themselves.  The  plainti£&, 
however,  contended  that  the  whole  1,711 
packages  must  be  treated  as  one  indivi- 
sible and  entire  subject-matter,  so  that  a 
damage  by  the  penis  insured  against  to 
any  part  of  them  would  be  an  injury  to 
the  whole,  if  it  affected  the  value  of  the 
whole.  It  seems  to  us  that  this  conten- 
tion is  not  borne  out.  A  shipment  of  this 
kind  is  not  like  an  entire  article,  such  as 
a  machine,  where,  one  part  being  injured 
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strojed  by  sea  perils,  the  machine 
becomes  changed  in  character  and 
and  comparatively  useless.  The 
writers  insure  against  damage  to 
»ods  by  the  perils  insured  against ; 
ley  do  not,  in  our  opinion,  insure 
t  damage  by  prejudice  or  suspicion, 
li  such  prejudice  or  suspicion  be 
able  and  be  general  in  fact  in 
ss,  when  there  is  no  damage  in  fact 
)  goods  themselves;  and,  if  this 
were  to  be  so  construed,  it  would 
them  insurers,  not  only  against 
damage  to  the  goods  insured,  but 
t  damage  to  other  goods  in  the 
hip,  affecting  the  credit  and  there- 
value  of  the  goods  insured,  and 
create  indirect  and  collateral  and 
aential  liabilities  from  suspicion 
•ejudice  which  it  would  be  almost 
ible  for  the  underwriters  to  esti- 
Q  fixing  a  premium  proportionate 
risk. 

"^uff  V.  Mackenzie  (7),  it  was  held 
nder  a  policy  on  "  master's  effects 
at  lOOZ.,  free  from  all  average,'* 
urance  must  be  treated  as  divisible, 
it  the  Blaster  might  recover  for  a 
ss  of  part  of  his  effects,  although 
hole  were  included  under  iSie 
term  "  effects.**  So,  in  WiUdnsoii 
I  (8),  where  the  insurance  was  for 
on  good^  so  valued,  against  total 
y,'*  the  goods  were  considered  as 
e,  and  the  assured  was  held  en- 
>  recover  for  a  total  loss  of  part  of 
ds. 

case   of  BioXli  v.  Janaon  (3)  was 
alied  upon  by  the  defendants  ;  but 
iision  there  turned  entirely  upon 
ms  and  effect  of  the  warranty  in 
Qorandum  against  average  unless 
;  and  it  was  held  that  the  memo- 
was    intended    to    include  the 
f  the  particular  species  of  goods, 
td,  whether  shipped  in  bulk  or  in 
)s  ;  that  decision  does  not,  in  our 
govern  the  present  case, 
nsarance  here  is  on  1,711  pack- 
lued   at   one  sum ;  and,  if  each 
had  been  separately  enumerated, 

Jom.  B.  Hep.  N.S.  16 ;  s.  c.  26  Law  J. 
)  C.P.  313. 

;om.  B.  Hep.  N.S.  30 ;  s.  c.  27  Law  J. 
)C.P.  116. 


it  would  scarcely  have  made  them  more 
distinct.  Even  if  they  had  been  insured 
simply  as  "  tea,**  or  as  "  goods,**  if  they 
were  in  fact  contained  in  separate  pack- 
ages, we  should  still  have  thought  that, 
for  the  purpose  of  calculating  or  ascertain- 
ing the  extent  of  the  sea  damage,  they 
would  be  divisible,  and  that  the  plaintiffs 
could  have  recovered  only  in  respect  of 
the  damage  done  to  those  packages  which 
were  actually  damaged  by  sea  perils. 

The  special  terms  of  the  present  policy, 
however,  seem  to  us  to  be  still,  more 
favourable  for  the  underwriters  than  the 
terms  of  an  ordinary  policy.  It  expressly 
excludes  direct  actual  damage  or  injury 
from  dampness  or  change  of  flavour,  Ac, 
except  caused  by  actual  contact  of  sea- 
water  with  the  article  damaged,  occa- 
sioned by  sea  perils;  and  it  could  scarcely, 
therefore,  have  been  intended  that  the 
underwriters  should  be  liable  for  what 
was  not  actual  damage,  bat  mere  sus* 
picion,  and  so  indirectly  an  injury,  not  to 
the  goods,  but  to  the  pecuniary  interests 
of  the  assured.  After  providing  that  in 
case  of  partial  loss  by  sea  damage  to  dry 
goods  (which  does  not  include  tea),  cut- 
lery or  other  hardware,  the  loss  shall  be 
ascertained  by  a  separation  and  sale  of 
the  portion  only  of  the  contents  of  the 
packages  so  damaged,  and  not  otherwise, 
the  policy  goes  on  to  provide  that  the 
same  practice  shall  obtain  as  to  "  all  other 
merchandise  as  far  as  jpracticable,^^  These 
last  terms  would,  in  our  opinion,  include 
the  tea  in  question,  and  tend  strongly  to 
shew  that  the  intention  was  that  the  sub- 
ject-matter of  the  insurance  was  not  to 
be  treated  as  entire  and  indivisible.  It 
might  well  be  contended  that  the  language 
of  the  policy  would  seem  to  indicate  that 
not  only  each  package  was  to  be  treated 
separately,  but  that  even  the  contents  of 
each  package  might  be  separated  so  as  to 
confine  the  loss  to  the  exact  portions  of 
tea  that  were  actually  damaged  by  sea 
perils.  The  defendants,  however,  have 
not  relied  upon  this  last  construction  of 
the  warranty,  but  have  paid  into  Court 
the  full  loss  upon  the  449  packages,  with- 
out  attempting  to  separate  the  contents 
of  each  of  these  packages.  The  special 
average  warranties,  at  different  rates,  on 
different  kinds  of  goods,  and  the  differ- 
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enoes  of  classification  and  average  in  this 
policy,  seem  also  to  shew  that  it  was  never 
intended  that  the  1,711  packages  shonld 
be  treated  as  one  entire  and  indivisible 
Bubject-matter  of  insurance ;  and,  if  not, 
then  there  is  no  practicable  division  of 
the  packages,  except  hy  treating  each 
package  as  a  separate  article. 

The  whole  shipment  consisted  of  several 
different  kinds  or  chops  of  tea ;  and,  conld 
it  have  been  snccess^llj  contended  that 
if  only  half  the  <5he8ts  in  any  particular 
chop  had  been  damaged  or  los^  and  the 
consecutive  numbers  of  the  chests  in  that 
chop  thereby  interfered  with,  each  chop 
could  be  considered  as  a  septu^te  subject- 
matter  of  insurance,  and  that  the  plain- 
tiffs could  have  recovered  for  the  injury 
te  the  reputation  and  consequent  loss  in 
price  of  the  rest  of  the  cheste  in  that 
chop  ?  Or,  suppose  the  policy  had  been 
on  1,711  packages  of  tea  at  one  valuation 
"  by  ship  or  ships,"  and  part  had  come 
in  one  vessel  and  part  in  another,  could 
it  have  been  said  that  sea  damage  te  the 
packages  in  one  ship,  whereby  the  con- 
tinuity of  the  numbers  was  destroyed, 
was  an  injury  to  the  packages  in  another 
ship,  which  sustained  no  damage  P  and 
yet  there  would  be  an  injury  by  suspicion 
and  to  the  reputetion  of  the  teas  by  the 
numbers  not  being  consecutive,  and  caused 
remotely  by  sea  perils. 

If  such  a  claim  as  this  could  be  sup- 
ported, it  might  next  be  contended  that 
the  underwriters  would  be  responsible  if 
the  reputation  and  value  of  sound  tsas 
were  affected  by  a  serious  damage  te  the 
ship,  or  to  other  persons'  goods  in  the 
same  ship  which  were  damaged  by  sea- 
water,  or  for  the  loss  of  markete  by  delay 
through  the  perils  of  navigation. 

It  appears  to  us  that  the  underwriters 
insure  against  actual  damage,  and  do  not 
in  any  sense  guarantee  that  the  goods 
shall  arrive  free  from  suspicion  of  damage. 
In  like  manner  a  shipowner  was  held  to 
guarantee  only  the  fitness  of  his  vessel 
for  a  cargo  of  tea,  but  not  that  the  ship 
should  be  free  from  suspicion  of  unfitness 
for  such  a  cargo. — See  Totcse  v.  Hender^ 
son  (9). 


Each  package  of  this  shipment  was 
separate,  and  in  &ct  as  distinct  and 
separate  from  the  others  as  if  it  had 
contained  a  different  article — each  might 
and  would  be  subjected  to  different  risks 
according  to  its  position  and  stowage  in 
the  vessel ;  and,  where  the  packages  are 
severable,  they  ought  to  be  severed.  As 
&r  as  we  are  aware,  the  practice  in  such 
cases  has  been  to  separate  the  sound 
packages  of  goods  from  those  which  are 
damaged,  and  to  allow  the  claim  for 
damage  upon  those  only  which  are  actu- 
ally damaged  by  sea  perils.  That  practice 
is  supported  by  the  passages  which  were 
cited  from  Mr.  Amould's  valuable  work 
on  Insurance,  3rd  ed.  p.  836,  and  the  an* 
thorities  to  which  he  refers;  and  Mr. 
Stevens,  in  his  book  upon  Averages,  at 
pp.  157,  158,  clearly  considered  that  a 
consequential  loss  upon  goods  which 
arrived  sound,  by  reason  of  the  breaking 
of  an  assortment,  was  not  a  loss  for 
which  underwriters  were  responsible, 
there  being  no  actual  damage  done  to 
the  goods  themselves.  In  our  opinion 
that  is  the  correct  view  of  the  law. 

A  ftirther  point  was  raised  by  Mr. 
Williams  at  the  close  of  the  case  as  to 
the  &11  in  the  market-price  after  the 
arrival  of  the  vessel  and  the  valuation  of 
the  damaged  teas,  and  before  the  actual 
sale  of  them.  But  the  underwriters  have 
nothing  to  do  with  the  mode  or  time  of 
sale,  and  are  not  responsible  for  a  fall  in  the 
market-prices ;  their  liability  depends  on 
the  value  of  the  goods  upon  arrival ;  and 
the  defendants  have  paid  into  Court  the 
full  amount  for  which  they  are  liable  upon 
that  footing. 

•  Upon  the  true  construction  of  the  policy 
we  think  the  plaintiffs  are  entitled  to  re- 
cover only  in  respect  of  the  449  packages 
which  were  actually  damaged  ;  and  as  the 
amount  of  that  damage  has  been  paid  into 
Court,  our  judgment  is  in  favour  of  the 
defendants. 

Judgment  for  tJie  defendants. 

Attorneys — Thomas  &  HoUams,  for  plaintifBt; 
Pield,  Koscoe,  &  Co.,  agents  for  Bateaon  ^  Co., 
Liyerpool,  for  defendants. 


(0)  4  Exch.  Rep. 
(K.8.)  Exch.  168. 


I ;  B.  c  19  Lav  J.  Bep. 
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].      1       GIBBS  V.  CBUIKSHANK  AND 
17.  }  OTHBBS. 

evin — Recovery  m,  a  Bar  to  Action 
ine  tbMng  —  Mortgagor  —  Tencmf 
mt  at  Sufferance, — Trespass.      ' 

dgmeni  for  the  plaintiff  in  replevin 
vr  to  an  action  for  damages  for  the 
al'ing  of  the  goods  in  respect  of 
he  replevin  was  brought, 
tenant  of  a  mortgagor^  whose  tenancy 
lated  after  the  mortgage,  and  has 
)een  recognised  by  the  mortgagee, 
nmintain  trespass  against  the  mort- 
or  entering  and  distraining  on  the 
ider  the  powers  of  the  mortgage. 

first  count  of  the  declaration  was 
making  and  entering  a  shop  and 
g-house  of  the  plaintiff,  and  re- 
•  and  carrying  away  the  fixtures 
)ds  of  the  plaintiff  therein,  and  ex- 

the  plaintiff  and  his  family  from 
session  of  the  said  dwelling-house ; 
Jleged,  by  way  of  special  damage, 
lereby  the  plaintiff  was  hindered 
trrying  on  his  tirade  of  a  baker, 
i  belieyed  to  be  insolvent,  and  was 
expenses  in  and  about  replevying 
goods,  and  in  obtaining  bail  for  the 
nd  in  and  about  endeavouring  to 
)Osses8ion  of  the  same.  The  second 
ivas  for  seizing  and  taking  the 
*'s   goods,   and    impounding  and 

them,  impounded, 
lefendants  pleaded,  inter  alia,  not 

that   the  plaintiff  was   not  pos- 
Df  the   said  shop   and  dwclling- 
and  fourthly,  to  the  declaration, 
s  relates  to  the  goods  mentioned 
rst  count  and  the  goods  mentioned 
sec5ond  count,  that   the  plaintiff, 
e  accruing  of  the  said  causes  of 
brought    an  action   of   replevin 
the  now  defendants  in  the  County 
f  Middlesex,  holden  at  Brentford, 
ving  jurisdiction  in  that  behalf, 
'ein  claimed  50Z.  for  damages  sus- 
by  the  plaintiff,  and  such  proceed- 
ire  had    in  the   said  action,  that 
*ds    and  before  this   suit,  on  the 
Lugust,  1872,  by  the  judgment  of 
I    Conrt,  the  plaintiff  recovered 
the  defendants  21.  Ss.  6d,  for  da- 
kdjadged  by  the  said  Court  in  the 
«iEs,  42.— C.P. 
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said  action  to  the  plaintiff,  as  by  the  said 
record  thereof  yet  remaining  in  the  said 
County  Court  more  fully  appears,  which 
said  judgment  still  remains  in  force,  and 
not  reversed  or  annulled,  and  which  said 
action  was  so  brought,  and  which  said 
judgment  was  so  recovered,  and  which 
said  damages  were  so  awarded  and  ad- 
judged to  the  plaintiff  for  and  in  respect 
of  the  same  identical  causes  of  action 
herein  pleaded  to. 

The  plaintiff  both  demurred  and  took 
issue  on  this  fourth  plea,  and  the  cause 
was  tried  before  Denman,  J.,  at  the  Mid- 
dlesex Sittings  in  last  Hilary  Term,  when 
it  appeared  that  the  defendants  were  the 
trustees  of  a  building  society,  to  whom 
one  Thomas  Parsons  had  mortgaged  the 
dwelling-house  and  premises  mentioned 
in  the  declaration  for  490Z.,  which  he  was 
to  repay  to  the  society  by  monthly  pay- 
ments, and  the  society  was  to  have  the 
right  to  enter  and  distrain,  as  upon  a 
common  demise,  for  the  nonpayment  of 
these  payments.     Subsequently  to  such 
mortgage  Parsons  let  the  premises  to  the 
plaintiff;  and  38L  lis.  lOd.  being  after- 
wards due  from  Parsons  to  the  society 
under  the  mortgage,  the  defendants  en- 
tered upon  the  premises,  and  distrained 
thereon  for  the  amount  so  due,  claiming 
for  that  purpose  the  same  rights  as  land- 
lords.     The    plaintiff   thereupon  reple- 
vied, and  the  replevin  suit  was  tried  in 
the  Brentford  County  Court,  when  the 
Judge  of  that  Court  decided  that    the 
defendants  had  no  such  right  to  distrain 
as  claimed,  since  Parsons  was  no  tenant, 
but  simply  in  the  position  of  mortgagor  in 
possession,  and  the  mortgage  deed  only 
authorised  the  seizure  of  Parsons*  goods ; 
and   the   Judge  accordingly  gave  judg- 
ment for  the  plaintiff  in  the  replevin  suit 
for  21.  8s.  GtZ.,  the  amount  of  the  Court 
fees  in  respect  of  the  replevin  bond. 

It  was  contended  that  the  plaintiff  had 
recovered  no  damages,  and  that  there- 
fore the  judgment  in  replevin  was 
no  bar  to  the  present  action,  in  which 
there  was  a  claim  for  damage  both  in 
respect  of  the  seizure  of  the  goods  and 
also  in  respect  of  the  trespass  to  the  land. 
By  the  direction  of  the  learned  Judge,  a 
verdict  was  entered  for  the  defendants, 
with  leave  to  the  plaintiff  to  move  to 
2N 
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enter  a  verdici  for  20Z.,  the  agreed  amount 
of  damage  in  respect  of  the  taking  of  the 
goods,  and  20Z.,  the  agreed  damage  in 
respect  of  the  entay  on  the  land.  Pursu- 
ant to  such  leave  a  rule  nisi  to  that  effect 
was  obtained  on  the  ground  that  the 
plaintiff  was  entitled  to  damages  in  re- 
spect of  the  goods,  although  he  had  reoo- 
yered  in  replevin,  and  in  respect  of  the 
trespass  to  the  land  on  the  ground  that 
the  plaintiff  was  in  lawful  possession,  and 
his  right  thereto  was  undetermined.  The 
Court  was  to  be  at  liberty  to  draw  infer- 
ences, and  the  demurrer  was  to  be  argued 
with  the  rule. 

HerscheU  and  Murphy^  for  the  defend- 
ants.— The  rule  should  be  discharged,  and 
judgment  should  be  given  for  the  defend- 
ants on  the  demurrer.  With  respect  to 
the  taking  of  the  goods,  the  recovery  in 
replevin  is  a  bar.  In  ComyrCs  "Digest — 
"  Action  "  (K  3),  it  is  stated,  "  A  recovery 
in  replevin  is  a  bar  in  trespass  for  the 
same  taking,"  citing  ThelwcUVs  Digest, 
1. 11.  c.  38.  s.  39,  and  14  H  7-12  b.  The 
case  of  Pease  v.  Ohaytor  (1)  is  also  an  au- 
thoriiy  that  a  judgment  in  replevin  is  a 
bar  to  the  recovery  of  damages  for  the 
same  seizure  in  remct  of  which  the  re- 
plevin was  brought.  Whether  more 
damages  can  be  recovered  in  the  replevin 
suit  than  the  costs  of  the  replevin  matters 
not ;  the  plaintiff  had  the  election  at  the 
time  of  proceeding  by  r^levin  or  by 
action  of  trespass,  and  having  elected  to 
replevy,  by  which  he  got  the  goods  re- 
turned to  him,  he  cannot  afterwards 
maintain  the  present  action  for  the  same 
taking. 

[BoviLL,  G.  J.,  referred  to  Boscoe  on  Beat 
Actions  J  p.  642.] 

Then  as  to  the  entry  on  the  land,  it  is 
clear  that  the  defendants  as  mortgagees 
had  a'  right  to  enter,  both  as  against 
Parsons  and  as  against  the  plaintiff  who 
claimed  under  Parsons.  The  plaintiff 
was  merely  a  tort  feasor  as  against  the 
defendants,  and  the  defendants  were  en- 
titled to  a  verdict  under  the  plea,  deny- 
ing the  plaintiff's  title  to  the  house  and 
land. 

(I)  1  B.  &  S.  668 ;  s.  c.  31  Law  J.  Rep.  (k.s.) 
KC.  1 ;  3  B.  &  S.  620 ;  6.  c  32  Law  J.  Bep.  (n.8.) 
ULC.  121. 


Charles  EusseU  and  Foard,  for  the  plain- 
tiff.— If  the  taking  of  the  goods  was 
wrongful,  as  it  was  decided  to  be  in  this 
case  by  the  County  Court  Judge,  then 
there  is  nothing  to  make  the  judgment  in 
such  replevin  a  bar  to  an  action  of  tres- 
pass to  the  land.  Therefore,  supposing  the 
recovery  in  replevin  to  be  a  bar  to  the 
present  action  as  to  the  goods,  it  clearly 
IS  not  such  bar  to  it  as  to  the  land,  and 
the  plaintiff  at  all  events  is  entitled  to  a 
vermct  for  the  agreed  20Z.  as  to  the  entry 
on  the  land.  It  is  said  the  plaintiff  is  a 
tort  feasor  as  against  the  defendants,  but 
they  entered  for  rent  and  distrained,  and 
thereby  acknowledged  his  right  to  the 
possession.  The  pCiintiff  had  a  sufficient 
possessory  title  to  maintain  trespass. 
Then  as  to  taking  the  goods,  the  recoveiy 
in  replevin  is  no  bar  to  an  action  for  the 
special  damages  which  the  plaintiff  sus- 
tained by  sudi  taking.  No  question  as 
to  special  damafl;e  ever  arises  in  the  acticm 
of  replevin,  and  as  they  are  never  re- 
coverable in  such  action  they  may  be 
recovered  afterwards.  In  Mayne  on  Da- 
mages,  2nd  ed.,  p.  319,  it  is  said  that  in 
an  action  of  replevin,  "  should  a  verdict 
be  found  for  the  plaintiff,  the  jury  assess 
the  damages  as  in  an  ordinary  action  of 
trespass.  Unless  special  damage  is  laid 
they  are  generally  only  costs  of  the  re- 
plevin bond,  and  in  practice  were,  before 
19  &  20  Vict.  c.  108,  always  assessed  at 
2Z.  2s,  in  London,  Middlesex,  York  and 
some  other  places;  2Z.  10s,  elsewhere;" 
and  in  a  note  to  this  passage  there  is  the 
following :  "  It  is  doubtful  whether  special 
damages  arising  from  an  injuiy  to  the 
goods  by  defendant  or  otherwise  can  be 
recovered  —  Connor  v.  Bentley  (2)  (see 
OgnelVs  Case  (3),  Atkinson  v.  Nesbitt 
(4),  and  cases  there  cited  ").  There  are 
cases  in  Com,  Dig,,  title  Action,  L.  4,  in 
which  recovery  in  one  action  has  hoeaa. 
held  no  bar  to  another  action,  "  as  a  re- 
covery in  trespass,  quare  cepit  et  abdw^ 
oves,  and  second,  damages  is  no  bar  in 
trover  for  the  same  sheep,  if  the  plaintiff 
replies  that  the  recovery  m  trespass  was 
only  for  the  taking  away  and  not  for  the 

(2)  1  Jebb  &  S.  Ir.  Rep.  246. 

(8)  3  Lea  213. 

(4)  9  Ir.  Law  Rep.  371. 
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value  of  the  sheep— S.  Gro,  Car.,  36 ;  nor 
in  replevin  for  the  same  beasts,  if  it  be 
so  replied— 8  Lev,  125." 

[Brett,  J.  —  It  all  depends  on  the 
qnestion  whether  special  damage  can  be 
recovered  in  the  replevin  action,  for  if  it 
cannot  Nelson  v.  Goueh  (5)  would  be  a 
strong  authority  in  favour  of  this  action.]  • 

Before  19  A  20  Vict.  c.  108,  the  da- 
mages which  the  plaintiff  recovered  in 
replevin  were  usually  21, 2«.,  the  supposed 
expenses  of  the  replevin  bend — 2  Ohiti. 
Arch.  11th  ed.,  1082.  There  is  no  in- 
stance  of  the  plaintiff  recovering  special 
damages  in  replevin.  Trover  and  tres- 
pass may  lie  for  the  same  goods — Put  v. 
Batogteme  (6)  ;  Ferrer*8  Case  (7). 

BoviLL,  C.J.  —  The  first  question  is 
whether  a  recovery  in  replevin  is  a  bar  to 
an  action  of  trespsBS  for  the  same  taking 
of  the  goods.  The  declaration  claims 
damages,  not  only  for  taking  the  goods,  but 
for  entering  on  the  land,  but  the  fourth 
plea  which  raises  this  first  question,  and  to 
which  also  there  has  been  a  demurrer,  is 
limited  to  the  goods,  and  upon  that  first 
question  I  entertain  no  doubt  but  that  the 
recovery  in  replevin  is  a  bar  to  the  action 
for  such  taking.  After  a  person's  goods 
have  been  ti^en,  as  the  plaintiff's  were  in 
this  case,  he  has  a  choice  of  remedy.  He 
may  brin^  an  action  for  damages  for  such 
taking  ;  but  in  many  cases  the  loss  of  the 
goods  may  be  of  greater  value  than  any 
amount  of  damages  that  would  be  given, 
as  in  the  case  of  horses  and  cattle  on  a 
man's  fi^rm,  the  loss  of  which  would  pre- 
vent his  carrying  on  the  ordinary  occupa- 
Mon  of  his  business  as  a  &rmer.  Replevin 
had  its  origin  with  reference  to  that  and 
such  like  cases,  in  which  it  was  necessary 
to  provide  some  immediate  remedy.  The 
ancient  remedy  which  was  by  a  writ  out 
of  the  Court  of  Chancery  directed  to  the 
sheriff,  was  found  to  be  tedious,  and  in 
the  reign  of  King  Henry  3rd,  by  the  sta- 
tute of  Marlbridge,  the  proceedings  were 
commenced  at  once  in  the  County  Court 
instead  of  in  Chancery,  and  in  course 
of  time  that  became  the  only  practical 

(6)  15  Com.  B.  Eep.  N.S.  99 ;  s.  c.  88  Law  J. 
Rep.  (if.8.)  C.P.  46. 

(6)  Sir  T.  Raym.  472. 

(7)  6  Rep.  7a. 


mode  of  carrying  out  replevin.  The  pro- 
ceedings either  continued  in  the  County 
Court  or  were  removed  into  the  Superior 
Court,  but  whether  so  removed  or  not, 
the  complaint  was  tort  for  the  taking  or 
the  detaining  of  the  goods.  K  the  goods 
were  re-delivered  to  the  owner  by  the 
sheriff,  the  complaint  was  that  the  defen- 
dant had  taken  and  unjustly  detained  the 
goods  until,  <Jbo.,  that  is  to  say,  until  they 
had  been  re-deUvered  by  the  sheriff,  li 
the  goods  were  not  returned  to  the  owner 
by  the  sheriff,  the  plaintiff  might  claim  that 
the  goods  were  still  detained,  which  was 
called  replevin  in  the  detinet,  and  which 
has  long  been  obsolete.  When  the  goods 
had  been  re-delivered  by  the  sheriff  to  the 
party  bringing  replevin  (which  was  the 
ordinary  case),  such  party  could  recover 
no  damages  beyond  the  costs  of  the  re- 
plevin bond,  which,  according  to  the 
practice  in  London  and  Middlesex,  were 
formerly  42.  4^.,  but  which  varied  in  dif- 
ferent counties.  When,  however,  the 
goods  had  not  been  re-delivered  by  the 
sheriff,  the  plaintiff  in  replevin  might 
have  recoverod  the  fall  amount  of  his 
damages.  There  is  nothing  in  point  of 
law  to  have  ever  limited  them  to  the  costs 
of  the  bond,  but  in  practice,  where  the 
goods  had  been  re-delivered,  no  more 
damages  than  such  costs  was  considered 
to  have  been  sustained.  The  form  of  the 
declaration  in  replevin  was  that  the  plain- 
tiff was  injured  and  had  sustained  da- 
mage, for  tne  wrongful  taking  and  detain- 
ing, and  the  object  of  the  suit  was  to 
recover  such  damages. 

In  the  present  case,  at  the  trial  of  the 
replevin  suit,  the  damages  were  fixed  by 
the  County  Court  Judge  at  21,  Ss,  6c2., 
and  it  must  be  taken  that  those  are  the 
damages  which  the  plaintiff  sustained  by 
the  taking  of  his  goods,  and  it  by  no 
means  follows  that,  because  by  an  agree- 
ment made  in  another  action  another 
amount  is  fixed  as  the  damans,  that 
such  21,  Ss,  6d.  were  not  the  damages 
the  plaintiff  had  sustained.  The  cause 
of  action,  so  Beo*  as  related  to  the  goods, 
was  the  taking  of  them  until  they 
were  returned  to  the  nlaintiff  by  process 
of  law,  and  that  was  the  cause  of  action 
both  in  the  replevin  suit  and  in  the  pre- 
sent action,  and  therefore  I  am  of  opinion 
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that  the  present  action,  bo  far  as  it  relates 
to  the  goods,  cannot  be  maintained.  Be- 
ferenoe  has  been  made  to  the  case  of 
Nelson  v.  Couch  (5),  where  a  recovery  in 
a  collision  snit  in  the  Admiralty  Court 
was  held  no  bar  to  an  action  in  this  Court 
for  running  down  the  plaintiff's  vessel. 
I  think  the  explanation  of  that  is,  that 
the  proceedings  in  the  Admiralty  Court 
were  in  rem,  and  gave  the  plaintiff  only 
a  limited  right,  so  that  the  action  in  this 
Court  was  not  for  the  same  cause  of  action 
as  the  suit  in  the  Admiralty  Court.  Here, 
however,  the  two  causes  of  action  are 
identically  the  same,  and  the  judgment  in 
the  replevin  suit  is  therefore  a  bar  to  the 
present  action  in  respect  of  taking  the 
goods. 

Then,  as  to  whether  the  plaintiff  is  en- 
titled to  maintain  trespass  for  the  entry 
on  the  land,  I  am  of  opinion  that  the 
judgment  in  the  replevin  suit  is  no  bar  to 
such  action,  for  replevin  cannot  be  brought 
in  respect  of  lands  or  fixtures,  and  the 
pleader  rightly  confined  the  fourth  plea 
to  the  trespass  as  to  the  goods.  Ooods 
may  be  taken  under  circumstances  which 
would  not  amount  to  a  ^trespass  to  land, 
and,  therefore,  on  the  same  principle  as 
in  respect  of  the  taking  of  the  goods, 
judgment  in  the  reple\'in  suit  is  a  bar,  it 
is  not  a  bar  to  the  trespass  to  the  land, 
for  the  cause  of  action  is  not  the  same. 
That  being  so,  it  is  said  that  the  plaintiff 
can  recover  in  respect  of  the  trespass  to 
the  land  because  he  was  the  person  in 
lawful  possession,  but  the  defendants  meet 
this  by  saying  that  the  plaintiff  was  only 
a  tort  feasor,  or  in  possession  under  one 
who  was  only  a  tenant  at  sufferance.  It 
is  admitted  that  the  defendants  are  en- 
titled as  against  a  tenant  at  sufferance, 
and  as  against  the  plaintiff  claiming  under 
one,  to  maintain  trespass.  Then  how  is 
this  consistent  with  the  proposition  that 
the  plaintiff  can  treat  the  defendants  as  tort 
feasors  and  trespassers  for  entering  on  their 
own  land?  With  respect  to  the  position  of 
mortgagors  it  is  clearly  stated  in  the  notes 
to  Keech  v.  Hall  (8),  "first,  that  if  there 
be  in  the  mortgage  deed  an  agreement 
that  the  mortgagor  shall  continue  in  pos- 
pession  till  del^ult  of  payment  on  a  cer- 

(8)  I  Smith's  L.  Cm.  637,  eth  ed. 


tain  day,  he  is  in  the  meanwhile  termor 
of  the  intervening  term ;  secondly,  that  if 
default  be  made  on  that  day,  he  becomes 
tenant  at  sufferance ;  thirdly,  that  when 
there  is  no  such  agreement,  he  is  tenant 
at  sufferance  immediately  upon  the  exe- 
cution of  the  mortgage,  unless  the  mort- 
gagee expressly  or  impliedly  consented  to 
his  remaining  in  possession ;  fourthly, 
that  such  consent  renders  him  tenant  at 
will;  fifthly,  that  if  in  any  of  the  last 
three  cases  he  let  in  tenants,  they  may  be 
treated  by  the  mortgagee,  if  he  thinks 
proper,  as  tort  feasors." 

That  is  exactly  the  position  of  the 
present  plaintiff.  Parsons  was  only  a 
tenant  at  sufferance,  and  it  was  decided 
by  Lord  Ellenborough  in  Thunder  v.  BeU 
cher  (9),  that  "  one  tenant  at  sufferance 
cannot  make  another.*'  The  plaintiff  was 
never  tenant  at  all  or  ever  recognised  as 
such  by  the  defendants,  and  there  was 
nothing  to  interfere  with  the  rights  of  the 
defendants  to  enter  on  the  land,  and  treat 
the  plaintiff  as  a  tort  feasor.  I  therefore 
think  that  this  rule  should  be  discharged. 

EIeatinq,  J. — I  am  of  the  same  opinion* 
— The  grounds  on  which  the  rule  was  ob- 
tained and  has  been  attempted  to  be  sus- 
tained are,  that  the  plaintiff  is  entitled  to 
damages  in  respect  of  the  trespass  to  his 
goods,  and  that  as  tenant  he  is  entitled 
to  maintain  trespass  for  entering  the  land. 
I  hold  that  neither  of  these  grounds  can 
prevail.  It  cannot  as  to  the  goods,  because 
he  had  a  remedy  for  their  taking  in  ihe 
replevin  suit  in  which  he  recovered  judg- 
ment. I  think  that  the  recovery  in  the 
replevin  is  a  bar  to  an  action  for  the  same 
taking  of  such  goods.  It  has  been  con- 
tended that  it  is  not  because  it  is  said  in 
replevin  the  plaintiff  cannot  recover  special 
damages,  but  I  have  not  heard  any  au- 
thority for  that  proposition.  Although, 
according  to  custom,  the  amount  the 
plaintiff  recovers  is  usually  only  the  price 
of  the  replevin  bond,  about2Z.  2«.,yet  that 
is  not  the  less  damages,  nor  is  he  precluded 
from  recovering  the  damages  he  has  in- 
curred. The  old  form  of  a  declaration  in 
replevin  as  given  in  Saunders  (10)  con- 

(9)  8  East,  461. 

(10)  2  Wnu.  Saond.  187. 
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dades  as  in  trespass,  and  there  seems  to 
me  to  be  no  reason  why  the  plaintiff  in  such 
snit  shonld  not  recover  any  damages  he 
may  have  sustained,  I  agree  with  my 
Lord  that  the  bar  can  only  exist  as  to  the 
same  taking  of  the  goods  and  to  the  dam- 
ages incident  thereto,  and  that  it  does  not 
extend  to  an  entry  on  the  land  or  to  the 
taking  of  fixtures.  It  is,  therefore,  a  bar 
only  in  respect  of  what  I  take  to  be  the 
same  cause  of  action. 

Then  as  to  the  plea  which  puts  in  issue 
the  plaintiff's  ownership  of  the  land.  It 
appears  that  the  defendants  are  mortga- 
gees, and  that  Parsons,  their  mortgagor, 
afber  such  mortgage  let  the  plaintiff  into 
possession.  There  is  no  evidence  that  the 
tenancy  of  the  plaintiff  to  Parsons  was 
anything  else  than  a  tenancy  at  sufferance, 
but  be  that  as  it  may  the  defendants  were 
neither  parties  or  privies  to  it,  and  they 
have  a  right  to  treat  the  person  in  posses- 
sion as  a  trespasser,  and  at  once  to  bring 
ejectment.  For  these  reasons  I  entirely 
agree  that  this  rule  should  be  discharged. 

Brett,  J. — The  plaintiff  has  brought 
trespass  for  the  wrongful  taking  of  his 
goods  and  for  the  damage  he  has  thereby 
sustained,  and  also  trespass  for  entering 
on  his  land.  It  has  been  contended  that 
he  could  not  recover  in  respect  of  the 
goods  because  he  had  already  recovered 
in  replevin  in  respect  of  the  same  cause 
of  action,  and  that  he  could  not  in  respect 
of  the  land  because  he  was  not  a  person 
who  could  maintain  such  an  action  as 
against  the  defendants.  With  respect  to 
the  wrongful  taking  of  the  goods  it  was 
said  on  behalf  of  the  plaintiff  that  he  could 
maintain  this  action,  since  in  replevin,  as  it 
was  contended,  he  could  only  obtain  repa- 
ration to  a  certain  extent,  and  that  he  could 
by  the  present  action  recover  the  damages 
which  he  had  sustained  and  which  he 
could  not  recover  in  the  action  of  re- 
plevin. If  it  were  true  that  in  replevin 
he  could  only  recover  damages  to  a  limited 
extent,  I  think  that  the  case  of  Nelson  v. 
Couch  (5)  would  be  a  strong  authority 
for  the  plaintiff.  There  the  plaintiff  had 
recovered  against  the  defendant  in  the 
Admiralty  Court  for  a  collision,  and  he 
afterwards  brought  an  action  in  the  Com- 
mon Law  Court  against  the  defendant 


for  the  same  collision,  but  inasmuch  as  in 
the  Admiralty  Court,  where  the  proceeding 
was  in  rem,  the  plaintiff  could  only  ob- 
tain reparation  to  a  certain  extent,  this 
Court  held  that  he  might  in  his  action  in 
the    Common  Law  Court    recover    that 
which  he  could  not  recover  in  the  Ad- 
miralty Court.     But  after  considering  the 
matter,  I  am  of  opinion  that  the  plaintiff 
has  failed  to  shew  that  in  the  replevin 
suit  he  could  only  have  recovered  to  a 
limited  extent.     The  action  of  replevin  is 
for  the  wrongfal  taking  of  the  plaintiffs 
goods.     It  is  true  that  the  goods  are  re- 
stored to    him,  but  if  the    action  goes 
against  him  he  is  bound  to  return  them. 
It  has  been  argued  that  replevin  is  only 
for  the  purpose  of  recovering  the  goods, 
but  that  is  not  so,  for  then  the  plaintiff 
could  not  have  damages  which  it  is  ad- 
mitted he  always  does  have  in  replevin 
namely,  the  amount  of  the  costs  he  was 
put  to  in  getting  back  his  goods,  and 
which  is  as  much  damages  as  is  any  other 
sum.     Special  damages  are  no  less  the 
result  of  the  act  complained  of  than  are 
ordinary   damages,    and  when  ordinary 
damages  can  be  recovered  in  respect  ot 
any  act  special  damages  may  also  be  re- 
covered if  they  have  been  sustained.     It 
is  true  that  in  a  note  to  Mayne  on  Damages, 
2nd  ed.  p.  319,  it  is  said  to  be  doubtful 
whether  special  damage  can  be  recovered 
in  replevin,  but  the  Irish  case  of  Connor 
V.  Bentley  (2)  which  is  there  cited  seems 
only  to   express   the  same  doubt  as  to 
special  damage  being  recoverable  in  re- 
plevin as  was  once   entertained  in  this 
country  with  regard  to   the    action   of 
trover.     The  plaintiff  in  this  case  has  re- 
covered damages  in  the  replevin  suit  in 
respect  of  the  same  cause  of  action  as 
that  for  which  the  present  action  is  brought, 
and  he  might  have  recovered  in  the  re- 
plevin suit  all  the  damages  he  seeks  to 
recover  here.     Therefore  I  think  that  the 
judgment  in  the  replevin  suit  is  a  bar  to 
the  present  action  for  taking  the  goods. 
As  regards  the  trespass  to  the  land  I 
agree  with  my  Lord  that  the  judgment 
in  replevin  is  no  bar,  but  the  plaintiff  fails 
because  he  is  not  the  person  who  can  sue 
the  defendants  for  such  trespass.     Ac- 
cording to  the  note  to  Keech  v.  Hall  (8), 
even  if  Parsons  were  a  tenant  at  will  he 
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could  not,  as  against  the  defendants,  make 
the  plaintiff  a  tenant,  and  as  against  the 
defendants  the  plaintiff  was  a  tort  feasor. 
It  is  said  that  by  the  act  of  the  trespass 
itself,  of  which  the  plaintiff  complains,  the 
defendants  acknowledged  the  plaintiff's 
right  to  the  possession,  bat  I  do  not  see 
that,  and  I  agree  with  the  rest  of  the 
Court  that  this  rule  should  be  discharged. 

Grove,  J. — ^I  am  of  the  same  opinion. 
I  have  had  some  doubt  as  to  the  trespass 
for  taking  the  goods  owing  to  what  is  said 
in  the  note  to  Mayne  on  Da/mages^  and 
in  Ohitty's  Arch.  PracL  12th  edit.  p.  1093, 
and  the  practice  of  not  recovering  more 
in  replevm  than  a  fixed  sum,  being  only 
for  the  costs  of  the  bond,  but  I  think  that 
the  onus  of  removing  it  lay  on  the  counsel 
for  the  plaintiff,  and  he  has  failed  to  shew 
that  the  damages  which  the  plaintiff  now 
seeks  to  recover,  might  not  have  been 
recovered  in  the  replevin  action.  On  the 
other  point,  namely,  as  to  Hie  trespass  to 
the  land,  I  am  saiisfied  that  the  plaintiff 
was  in  no  respect  a  tenant  at  all  as  against 
the  defendants. 

Eule  discharged,    and  Judgment  for 
defendants  on  the  demurrer. 

Attomi^s — ^Wilkinson  &  Howlett,  for  plaintiff; 
Shaen,  Boscoe,  &  Co.,  for  defendants. 


CUBITT  V.  LADY  CAROLINE 
MAXSE. 


1873.      1 
June  20.  J 

Highway — Non^TJser  hy  Ptiblic — nigh* 
way  created  hy  Statute — Indosure  Act^ 
41  Geo.  3.  c.  109. 

A  highway  cannot  he  created  hy  statute 
unless  the  provisions  of  the  statute  creating 
it  are  strictly  followed. 

By  the  General  Indosure  Act,  41  Geo.  3. 
c.  109,  ss.  8^9,  the  Oommissioner,  hefore 
making  the  allotments  of  the  land  to  he. 
enclosed,  was  to  set  out  such  roads  as  he 
should  judge  necessary,  a/nd  to  appoint  a 
surveyor  to  form  and  complete  the  same,  and 
until  so  formed  and  completed  the  parish 
was  not  to  he  hound  to  repair  such  roads,  hut 
after  thai  time  they  were  to  he  for  ever  after 
icept  in  repair  hy  the  parish.  An  IncUmvre 
Oommissioner  appointed  to  act  under  a  local 


Inelosure  Act,  subject  to  the  provisions  of\4t 
Geo,  3.  c.  109,  duly  set  out  a  road  which 
he  described  in  his  award  made  in  1808, 
htU  although  stwh  road  was  staked  out  on 
the  ground  and  fenced  off  from  the  adjoin-^ 
ing  allotments  on  either  side,  it  was  never 
foimied  and  completed  as  required  by  the 
41  Geo,  3.  c.  109,  nor  was  it  ever  used  hy 
the  public :  — Held,  that  as  the  requirement 
of  the  statute  had  not  been  complied  vnik, 
the  road  so  set  out  was  not  a  highway 
created  hy  statute,  and  as  there  had  been  no 
user,  and  therefore  no  a^cceptance  of  the  road 
hy  the  public,  it  was  not  otherwise  a  high" 
way. 

The  first  count  of  the  declaration  was 
for  breaking  and  entering  on  certain 
land  of  the  plaintiff  in  flie  parish  of 
Eflfingham,  Surrey,  and  for  digging  up 
and  carrying  away  trees  and  shrubs  of 
the  plaintiff,  growing  and  being  upon 
the  said  land. 

The  defendant  pleaded,  inter  aHa,  Srdlj 
to  the  first  count,  that  there  was  a  oom- 
mon  and  public  highway  over  the  said 
land,  and  she  justified  digging  up  the 
trees,  &c.,  because  they  were^  obstrnct* 
ing  the  said  highway.  The  plaintiff 
took  issue  thereon,  and  also  new  asdraed 
for  excess.  At  the  trial  before  Cock- 
bum,  C.J.,  at  the  last  spring  assizes  for 
the  county  of  Surrey,  it  appeared  that 
the  locus  in  quo  originally  formed  that 
part  of  Effingham  Upper  Common  which 
was  in  the  manor  of  Effingham  Bast 
Court,  and  that  in  1802  (42  Geo.  B)  a 
Local  Inelosure  Act  was  passed  for  allot- 
ting and  inclosing  that  portion  of  the  said 
common  which  was  in  the  said  manor. 
That  statute  required  the  Commissioner 
who  was  appointed  by  it,  to  act  subject 
to  the  powers  and  provisions  of  the 
then  General  Inelosure  Act,  41  G^.  3. 
c.  109.  In  1808,  the  Commissioner  made 
his  award  by  which,  after  having  stated 
therein  that  "he  had  set  out  and  appointed 
such  public  carriage  roads  and  highways, 
through  and  over  the  said  lands  as  he  had 
judged  necessary,  and  in  such  directions  as 
upon  the  whole  appeared  to  him  most  com- 
modious to  the  public,"  he  expressly  al- 
lowed and  confirmed  the  same.  One  of 
these  roads  was  over  the  locus  in  quo,  and 
was  described  in  the  award  as  "  one  public 
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carriage  road  or  highway  of  the  breadth  of 
forty  feet  leading  from  acertaiii  place,"  &c. 
It  was  laid  down  in  the  map  as  is  required 
by  the  General  Inclosnre  Act,  and  there 
was  evidence  that  it  had  been  marked  out 
on  the  ground  by  stakes  and  had  been 
fenced  off  on  either  side  from  the  lands 
allotted  as  directed  by  the  award,  but  it 
had  been  never  otherwise  formed,  it  led 
nowhere,  and  had  for  many  years  been 
grown  over  by  briars  and  brambles,  and 
the  jury  found  that  in  fact  it  had  never 
been  taken  to  or  used  by  the  public. 

A  verdict  was  entered  for  the  plaintiff 
on  all  the  issues,  with  leave  to  the  defen- 
dant to  move  to  enter  a  verdict  for  her  on 
any  point  consistent  with  the  facts  and 
finding  of  the  jury,  and  in  last  Easter  term  a 
rale  nisi  accordingly  was  obtained  by  Moiu 
tagiie  CJiambers  to  set  aside  the  verdict 
for  the  plaintiff  on  the  issue  on  the  third 
plea,  on  the  ground  that  the  locus  in  quo 
having  been  set  out  as  a  highway  by  the 
Inclosure  Commissioner  the  public  could 
not  be  ousted  of  their  rights  by  non-user. 
Against  this  rule — 

/.  Brovm  and  Lumley  Smith  shewed 
cause. — ^This  was  nothing  but  a  paper 
highway.  Before  the  Highway  Act  there 
must  have  been  not  merely  a  dedication, 
bftt  a  user,  shewing  an  acceptance  by  the 
public  in  order  to  constitute  a  highway. 
An  individual  is  not  bound  to  accept  an 
estate — Tovmson  v.  Tickell  (1),  and  the 
public  as  well  as  an  individual  may  refuse 
to  take  a  gift — user  and  adoption  would 
be  evidence  of  acceptance. 

[Bbktt,  J.,  referred  to  the  notes  to 
Dovaston  v.  Payne  (2).  If  this  be  a  high- 
way created  by  statute,  the  question  will 
be  if  the  terms  of  the  statute  creating  it 
have  been  complied  with.] 

The  Local  Inclosure  Act  was  passed 
after  and  made  subject  to  the  General  Act, 
4il  Oeo.  3.  c.  109.  The  material  sections 
of  that  Act  so  far  as  they  affect  this  ques- 
tion are  the  8th  and  9th  (3).  There  was  no 

(1)  8  B.  &  Aid.  31. 

(2)  2  Smith's  L.C.  6th  ed.  p.  HO. 

(3)  Section  8  of  41  Geo.  3.  c.  109  enacts  *'  that 
such  commissioner  or  commissioners  shall,  and  he 
or  they  is  ahd  are  hereby  authorised  and  required 
in  the  first  place,  before  he  or  they  proceed  to  make 


evidence  that  the  road  had  ever  been  com- 
pleted by  the  surveyor  as  directed  by 
section  9th,  and  the  oirections  of  the  Act 
must  be  strictly  followed — The  King  v. 

any  of  the  divisions  and  allotmentB  directed  in 
and  by  any  such  act,  to  set  out  and  appoint  the 
public  carriage  roads  and  highways  through  and 
over  the  lands  and  grounds  intended  to  be  divided, 
allotted  and  enclosed,  and  to  divert,  turn  and  stop 
up  any  of  the  roads  and  tracts  upon  and  over  all 
or  any  part  of  the  said  lands  and  grounds  as  he 
or  they  shall  judge  necessary,  so  as  such  roads  and 
highways  shall  be  and  remain  thirty  feet  wide  at 
thejeast,  and  so  as  the  same  shall  be  set  out,  in 
such  directions,  as  shall  upon  the  whole  appear 
to  him  or  them  most  commodious  to  the  public, 
and  he  or  they  are  hereby  further  required  to  as- 
certain the  same  by  marks  and  bounds,  and  to  pre- 
pare a  map  in  which  such  intended  roads  shall  be 
accurately  laid  down  and  described,  and  to  cause 
the  same  being  signed  by  such  commissioner,  if 
only  one,  or  the  major  part  of  such  commissioners, 
to  be  deposited  with  the  clerk  of  the  said  commis- 
sioner or  commissioners  for  the  inspection  of  all 
persons  concerned."  The  section  then  provides  for 
giving  notice  in  a  local  newspaper,  and  for  ap« 
pointing  a  meeting,  at  which  if  any  person  shall 
object  to  the  setting  out  of  such  roads  the  com* 
missioners  with  a  justice  may  determine  the 
matter. 

Section  9  enacts^**  that  such  carriage  roads  so 
to  be  set  out  as  aforesaid  shall  be  well  and  suffi- 
ciently fenced  on  both  sides  by  such  of  the  owners 
and  proprietors  of  the  lands  and  grounds  intended 
to  be  divided,  allotted  and  enclosed,  and  within 
such  time  as  such  commissioner  or  commissioners 
shall  by  any  writing  under  his  or  their  hands 
direct  or  appoint,  and  that  it  shall  not  be 
lawful  for  any  person  or  persons  to  set  up  or  erect 
any  gate  across  any  such  carriage  road  or  to  plant 
any  trees  in  or  near  to  the  hedges  on  the  sides 
thereof  at  a  less  distance  from  each  other  than  fifty 
yards,  and  such  conunissioner  or  commissioners 
shall,  and  he  or  they,  is  and  are  hereby  empowered 
and  required  by  writing  under  his  or  their  hands, 
to  nominate  and  appoint  one  or  more  surveyor  or 
surveyors,  with  or  without  a  salary,  for  the  first 
forming  and  completing  such  parts  of  the  said 
carriage  roads  as  shall  be  newly  made,  and  for 
putting  into  complete  repair  such  part  of  the  same 
as  shall  have  been  previously  made,  which  salary 
(if  any)  and  also  the  expense  of  forming,  com- 
pleting and  repairing  such  roads  respectively  over 
and  above  a  proportion  of  the  statute  duty  on  the 
roads  so  to  be  repaired,  shall  be  raised  in  like  manner 
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Haslingfield  Inhabitants  (4).  Until  the 
road  was  declared  to  be  ftilly  completed 
according  to  the  Act  the  parish  was  not 
bonnd  to  repair,  and  if  the  Gonrt  make 
this  rule  absolute  and  so  declare  the 
loctcs  in  quo  to  be  a  highway  it  will  be 
one  which  no  one  will  be  bonnd  to  repair. 
Next,  if  it  be  considered  that  the  road 
had  been  created  a  highway  there  was 
evidence  from  which  a  jury  might  pre- 
sume that  it  had  been  lawfully  stopped 
up — The  King  v.  Montague  (5). 

[Brett,  J. — In  Dawes  v.  Hawhins  (6), 
Byles,  J.,  said  :  "  It  is  also  an  established 
maxim,  once  a  highway  always  a  high- 
way."] 

They  then  contended  that  the  plea 
had  not  been  proved  as  it  did  not  justify 
cutting  down  the  irees  which  were  cut  by 
the  defendant  as  claiming  to  be  owner  of 
the  soil  in  the  locus  in  quo,  and  not  as  one 
of  the  public  for  the  purpose  of  removing 
an  obstruction — Dirties  v.  Petley  (7),  Bate^ 
man  v.  Bluck  (8). 

as  the  charges  and  expenses  of  obtaining  and  passing 
any  snch  Act,"  &c,  &c.,  "  and  in  case  such  sur- 
veyor or  surveyors  shall  neglect  to  complete  and 
repair  such  roads  respectively  within  the  space  of 
two  years  after  such  award,  unless  a  further  time 
not  exceeding  one  year  shall  for  that  purpose  be 
allowed  by  such  justices,  and  then  witliin  such 
further  time,  he  or  they  shall  forfeit  the  sum  of 
20^.,  and  the  inhabitants  at  large  of  the  parish,  town- 
ship or  place  wherein  such  roads  shall  be  re- 
spectively situate  shall  be  in  nowise  charged  or 
chargeable  towards  forming  or  repairing  the  said 
roads  respectively,  except  such  proportion  of  such 
statute  duty  as  aforesaid,  till  such  time  as  the 
same  shall  by  such  justices  in  their  special  ses- 
sions bo  declared  to  be  fully  and  sufficiently 
formed,  completed  and  repaired,  from  which  time 
and  for  ever  thereafter  the  same  shall  be  supported 
and  kept  in  repair  by  such  persons,  and  in  like 
manner  as  the  other  public  roads  within  such 
parish,  township  or  place  are  by  law  to  be 
amended  and  kept  in  repair.** 

(4)  2M.&S.668. 

(6)  4  B.  &  C.  698. 

(6)  8  Com.  B.  Rep.  N.S.  868;  s.  c.  29  Law  J. 
Rep.  (n.s.)  C.P.  347. 

(7)  16  Q.B.  Rep.  276 ;  s.  c  19  Law  J.  Rep. 
(ir.8.)  Q.B.  449. 

(8)  18  Q,B.Rop.  870 ;  s.  c.  21  Law  J.  Rep.  (n.s.) 
Q.B.  406. 


Biron^  in  support  of  the  role. — It  waa 
never  suggested   at    the  trial  that  the 
award  had  not  been  properly  made,  and 
that  all  the  requirements  of  the  statute 
had  not  been  compHed  with.     This  is  also 
not  a  question  whether  the  road  is  re- 
pairable or  not  hj  the  parish  ; — indeed 
section  9  of  the  General  Inclosure  Act 
especially  provides  for  its  not  being  re- 
pairable by  the  parish  until  certain  things 
have  been  done  by  the  surveyor  to   the 
satisfaction  of  the  justices,  so  that  the  Act 
contemplates  the  road  being  a  highway, 
although   the  parish  be    not  bonnd  to 
repair  it.     No  doubt  a  highway  cannot  be 
formed  by  dedication  by  the  owner  of  the 
land  without  adoption  of  it  by  the  public, 
but  that  is  very  different  in  the  case  of  a 
highway    created  by  statute.     The  8th 
section  of  the  General  Inclosure  Act  pro- 
vides for  notice  being  given  to  all  those 
who  are  interested  in  the  matter,  and 
power  is  given  for  the  hearing  and  deter- 
mining of  any  objection  to  the  road  as  set 
set  out  by  the  Commissioner.  In  addition 
to  this  the  Local  Act  gives  an  appeal  to 
the  quarter  sessions  to  any  person  who 
"  shall  think  himself  aggrieved  by  any- 
thing done  in  pursuance  of  that  Act,*' 
except  where  the  order  of  the  Commis- 
sioner is  declared  by  the  Act  to  be  binding 
or  conclusive,  and  except  where  an  issue 
is  directed  to  be  tried  which  it  may  be  by 
"  any  person  interested  in  the  intended 
division   and  inclosure,"   who   "  is  dis- 
satisfied with  the  determination  of  the 
Commissioner.**  The  case  of  Turner  v.  The 
Ringwood  Highivay  Board  (9)  is  a  strong 
authority  for  the  defendant.      There  a 
public  road  of  fifty  feet  width  was  set  out 
by  the  Inclosure  Commissioners  in  1811, 
under  the  authori^  of  this  very  General 
Inclosure  Act,  41  Geo.  8.  c.  109,  but  only 
about  twenty-five  feet  in  width  was  used 
as  the  actual  road,  and  it  was  held  hy 
James,  V.C,  that  tiiQ.  right  of  the  pubhc 
was  to  have  the  whole  width  of  the  road 
although  it  had  not  been  used,  and  that 
such  right  had  not  become  extinguished 
by  the  fact  that  trees  had  been  allowed 
to  grow  up  there  for  the  period  of  twenty- 
three  years.     In  the  present  case  a  road 
was  set  out  and  the  public  got  what  they 

(9)  Law  Rep.  9  £q.  418. 
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bargained  for.  The  different  allottees 
under  the  award,  who  were  the  parties 
chiefly  interested,  obtained  a  right  of 
passage  to  their  allotments,  which  was  all 
they  required.  They  had  no  occasion  for 
a  metal  road  which  would  have  entailed 
expense  in  keeping  it  in  repair,  and  there- 
fore the  provisions  in  that  respect  of 
section  9  were  not  put  in  force.  If  the 
legislature  had  meant  that  the  road  should 
not  be  a  highway  until  the  surveyor  had 
formed  it  as  required  by  section  9,  it 
might  have  so  expressed  itself,  but  it  has 
not  done  so.  Where  the  legislature  in- 
tends certain  things  shall  be  done  before 
a  road  shall  be  a  highway  it  has  gene- 
rally stated  so  in  express  words,  as  for 
example  in  the  General   Turnpike  Act, 

4  Geo.  4.  c.  95.  s.  87— The  King  v.  Tke 
Justices  of  the  West  Biding  of  Yorkshire 
(10),  and,  as  was  said  by  Bayley,  J.,  in  The 
King  v.  Lyon  (11),  "  the  Act  of  Parliament 
makes  this  a  public  road  and,  therefore, 
the  adoption  by  the  parish  to  make  it  a 
public  road  is  not  wanted.'' 

[Geovb,  J. — In  Gomyn^s  Dig,  Chimin 
(A  4),  it  is  said  "  if  a  highway  wants  repair 
the  parish  of  common  right  ought  to  re- 
pair it."]  . 

If  the  parish  at  common  law  is  liable  to 
repair  then  there  was  no  necessity  for 

5  A  6  Will.  4.  c.  50.  s.  23— i^o&erte  v. 
Hunt  (12). 

Keating,  J. — This  case  has  been  very 
well  argued  on  both  sides,  and  conse- 
quently the  Court  has  received  every 
assistance  it  could  from  counsel,  but 
counsel  have  been  obliged  to  admit  that 
there  is  a  great  dearth  of  authority  bear- 
ing upon  the  point  which  we  have  to 
determine.  The  rule  is  to  enter  a  verdict 
for  the  defendant  on  the  third  plea  which 
sets  up,  in  answer  to  the  trespass  alleged 
in  the  first  count,  that  the  locus  in  quo 
was  a  common  and  public  highway,  and 
I  am  of  opinion  that  that  rule  must 
be  discharged.  The  defendant  having 
pleaded  the  existence  of  such  a  highway  in 
order  to  justify  the  trespass  was  bound  to 
prove  the  existence  oi  a  common  and 

(10)  6B.  &Ad.  1003. 

(11)  5  Dowl.  &  R.  600. 

(12)  16  Q.B.  Rep.  !?• 
New  Sbbibb,  42.-0.?. 


public  highway.  Now  there  was  no 
proof  of  user  to  justify  such  a  plea,  and 
indeed  such  user  was  expressfy  negatived 
by  the  finding  of  the  jury.  The  defend- 
ant, therefore,  was  driven  to  establish  the 
existenoe  of  such  highway  by  force  of  the 
Inclosure  Act  under  which  the  award  of 
the  Inclosure  Commissioner  was  made  in 
1808.  It  appears  that  the  Commissioner 
appointed  by  that  Act  did  set  out  a 
forty  foot  road  which  included  the  locus  m 
quo,  and  if  the  act  of  setting  out  the 
road  under  the  award  constituted  a 
highway  the  defendant  has  made  out  her 
plea.  I  think,  however,  that  it  did  not 
constitute  a  highway  within  the  meaning 
of  the  Local  Inclosure  Act  when  read 
with  the  previous  General  Inclosure  Act. 
By  that  Act  the  Commissioner  is  to  ascer- 
tain and  set  out  the  carriage  roads  over 
the  lands  to  be  allotted,  and  a  surveyor 
is  to  be  appointed  who  is  to  form  and  put 
the  roads  into  a  complete  state  of  repair, 
and  until  that  has  been  done  the  parish  is 
not  to  be  liable  to  the  forming  or  repair- 
ing such  roads.  Therefore,  as  it  seems  to 
me,  the  road  is  not  intended  by  the  sta- 
tute to  be  a  highway  until  it  has  been  so 
completed  by  flie  surveyor.  But  it  has 
been  said  that  it  may  still  have  been  the 
intention  of  the  legislature  that  the  road 
should  be  a  public  highway  although  not 
repairable  by  the  parish.  I  think,  how- 
ever that  if  the  statute  be  read  with  the 
state  of  the  law  as  it  then  existed,  that 
that  is  not  so,  for  at  common  law  when  a 
road  was  a  highway  it  was  repairable 
by  the  parish,  and  therefore  when  the 
statute  says  that  it  shall  not  be  repairable 
by  the  parish  until  certain  things  have 
been  done,  I  think  the  statute  means  that 
it  shall  not  be  a  highway  until  those  things 
have  been  done.  Under  these  circum- 
stances, there  not  having  been  a  highway 
by  dedication  and  user,  and  we  having  to 
construe  the  statute,  (which  is  the  only 
ground  relied  on  for  establishing  a 
highway,)  I  think  there  was  no  high- 
way until  the  road  had  been  completed  by 
the  surveyor  according  to  the  provisions 
of  the  General  Inclosure  Act,  41  Geo. 
3.  c.  100.     This  rule  must  be  discharged. 

Breit,  J. — The  question  is,  whether 
the  lioid  Chief  Justice  was  bound  at  the 
20 
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trial  to  have  directed  the  jury  that  the 
third  plea  was  proved  ;  in  other  words, 
whether  he  was  bound  to  have  told  them 
that  a  highway  over  the  loctis  in  quo  had 
been  created.  The  facts  seem  to  me  to 
have  been  that  after  the  local  Inclosnre 
Act  was  passed  everything  was  done  by 
the  Commissioner  to  entitle  him  to  make 
his  award,  and  that  the  road  in  question 
was  properly  set  out  in  the  plan,  but 
there  is  no  evidence  that  after  so  directing 
the  road  to  be  set  out  either  he  or  the 
surveyor  did  anything  more  to  complete 
it  as  a  road  beyond  uiat  of  setting  it  out 
on  the  land  by  metes  and  bounds.  There 
is  the  finding  of  the  jury  that  it  had  never 
been  used  by  the  public,  which  was  war- 
ranted by  the  facte,  and  the  question  is 
whether,  under  these  ciioumstonces,  the 
Lord  Chief  Justice  was  bound  to  direct 
that  the  way  was  a  public  highway.  I 
take  it,  according  to  the  notes  to  Dovaston 
V.  Payne  (2),  that  a  public  highway  may 
be  made  in  two  ways — one,  as  is  there 
stated,  '*  derives  its  existence  from  a  dedi- 
cation by  the  owner  of  the  land  over  which 
the  highway  extends  of  a  right  of  pas- 
sage over  it."  It  seems,  too,  from  the 
judgment  of  my  brother  Blackburn  in 
Fisher  v.  Prowse  (13),  that  a  road  is  not 
created  a  highway  by  dedication  merely, 
but  that  it  must  be  accepted  by  the  public, 
and  that  such  acceptcmce  is  proved  by 
user.  It  is  true  that  user  is  evidence 
of  the  dedication  as  well  as  of  the  accept- 
ance, but  there  must  be  both  dedication 
and  acceptance  in  order  to  make  a  high- 
way by  dedication.  Another  way  of 
making  a  highway  is  by  statute.  In  the 
notes  to  Dovaston  v.  PoAjne  (2),  it  is  said — 
"  A  highway  is  sometimes  created  by  an 
Act  of  Parliamentpassedfor  that  purpose ; 
provisions  of  such  an  Act  must  be  strictly 
followed  or  the  creation  will  not  take 
place."  The  cases  cited  are  The  King  v. 
Oumherworth  (14)  and  The  King  v.  Edge 
Lane  (15).  In  those  cases  it  was  said  that 
a  highway  had  been  created  by  Act  of 
Parliament,  but  the  answer  was  that  the 
Act  had  insisted  that  the  road  should  be 

(18)  2  B.  &  a  770 ;   8.  c  31  Law  J.  Bep.  (n.s.) 
aB.  212. 

(14)  8  B.  &  Ad.  108. 

(15)  4  Ad.  &  £.  723 ;  s.  c.  5  Law  J.  Bep. 
(ir.8.)  M.C.  91, 


from  a  particular  point  to  another  par- 
ticular point,  and  that  that  had  not  been 
complied  with,-  and  in  both  cases  the 
Judges  relied  on  a  rule  of  construction  of 
such  Acts  given  by  Lord  Eldon  in  Blake- 
more  v.  TJie  Olamorganshire  Oanal  Navi- 
gation (16),  in  which  he  says,  "  When  I 
look  upon  these  Acts  of  Parliament  j 
regard  them  all  in  the  light  of  contracts 
made  by  the  legislature  on  behalf  of  every 
person  interested  in  anything  to  be  done 
under  them." 

In  those  cases  of  The  King  v.  Own' 
hei^oarth  (14)  and  The  King  v.  Edge 
Lane  (15),  the  Act  was  held  to  be  a  con- 
tract on  behalf  of  every  one  interested, 
which  in  the  creation  of  a  highway  is  the 
local  public,  and  that  their  inter^  is  to 
have  such  road  completed  strictly  accord- 
ing to  the  terms  of  the  Act  before  they 
are  made  liable  to  repair  it  as  a  highway. 
Now  apply  that  to  the  case  of  a  public  way 
madebya  (Commissioner  under  anlndoeure 
Act.  You  place  the  Commissioner  first  in 
the  position  of  the  owner  of  the  land,  and 
empower  him  to  dedicate  such  roskd  to 
the  public,  and  you  also  place  him  to  act 
on  behalf  of  the  public,  and  as  if  that 
public  had  accepted  the  road  so  dedicated, 
but  he  can  only  do  so  if  the  road  be  made 
completely  according  to  the  terms  of  the 
statute  under  which  he  is  acting.  In  the 
present  case  the  Commissioner  was  ap- 
pointed to  act  under  a  Local  Act,  but 
subject  to  the  provisions  of  the  G^eral 
Act  of  41  Geo.  3.  c.  109,  and  he  was 
therefore  bound  to  carry  out  the  pro- 
visions of  that  general  enactment  strictly 
before  the  road  could,  as  between  the  Com- 
missioner and  the  public,  be  considered  to 
be  a  public  highway.  The  matter  conse- 
quently depends  very  much  on  the  terms 
of  that  General  Inclosure  Act.  Now 
section  8  relates  to  all  that  is  previous  to 
making  the  award,  and  it  requires  the 
Commissioner  to  set  out  the  intended 
roads  and  to  describe  them  on  a  map,  and 
it  gives  the  right  to  certain  persons  to 
object  to  such  roads  as  so  set  out,  and  if 
they  do  so  object  it  empowers  the  Com- 
missioner with  a  Justice  to  hear  and 
determine  the  same.  Then  section  9 
treats  the  roads,  though  so  set  out,  as 

(16)  lMyl&K.164. 
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being  inoompleie  and  nnmade,  because 
iti  goes  on  to  say  that  the  Commis- 
doner  is  to  appoint  a  surveyor  "for 
the  first  forming  and  completing  such 
of  the  said  carriage  roads  as  shall  be 
newly  made."  The  road  it  seems,  which 
may  be  described  on  the  map  by  the  Com- 
missioner, may  be  on  land  where  no  road 
has  ever  before  existed,  or  where  there 
has  been  one  before  or  where  part  has  ex- 
isted before  and  part  has  not,  and  in  order 
to  form  and  make  the  first  completion  of 
the  road,  the  Commissioner  is  to  appoint 
a  surveyor  (and  that  it  would  seem  is  to 
take  place  before  the  making  of  the 
award),  and  when  such  surveyor  has 
done  what  is  required  for  the  completion, 
it  is  a  public  highway  and  the  parish  is  to 
repair  it.  Where  no  road  has  ever  existed 
before,  as  was  the  case  here,  and  where 
(there  being  no  user)  the  person  relying 
on  there  being  a  highway  has  undertaken, 
as  the  defendant  has  here,  to  shew  that  it 
was  a  highway  created  by  this  statute, 
such  person  is  bound  to  shew,  not  only  that 
the  road  was  set  out  on  the  land  accord- 
ing to  the  award  and  map,  but  that  the 
commissioner  by  the  surveyor  or  other- 
wise made  a  complete  road  in  the  first 
instance,  at  least  according  to  the  cir- 
cumstances and  wants  of  the  locality.  It 
may  be  that  if  there  has  been  a  user 
of  the  road  by  the  public  before  comple- 
tion and  when  it  has  been  only  set  out  by 
the  Commissioner,  the  public  will  notafber- 
wards  be  allowed  to  say  that  the  road 
was  incomplete  and  therefore  never  ahigh- 
way,  but  it  is  not  now  necessary  to  deter- 
mine that  point.  Then  are  the  cases 
which  have  been  cited  inconsistent  with 
the  view  the  Court  has  taken  of  this 
matter  ?  In  Turner  v.  The  Bingwood  Higli^ 
way  Board  (9),  it  was  admitted  that  the 
road  had  been  created,  and  there  was 
nothing  to  shew  that  it  had  not  been  com- 
pletely formed,  but  merely  that  the  public 
had  only  walked  over  a  certain  part  of  it, 
and  acting  on  the  case  of  The  Queen  v.  The 
United  Kingdom  Electric  Telegraph  Goin^ 
pany  (17),  James,  V.C,  held  that  it  could 
not  be  said  that  both  sides  of  the  road, 
though  not  actually  used  by  the  public 

(17)  3  B.  &  S.  647 ;  b.  c.  31  Law  J.  Hep.  (k.8.) 
ILC.  166. 


for  walking,  did  not  form  part  of  the  road, 
and  there  being  there  no  evidence  of 
abandonment  the  road  still  existed  ac- 
cording to  the  doctrine  of  Byles,  J.,  in 
Dawea  v.  Hawki/ns  (6),  that  once  a  high- 
way always  a  highway.  So  in  The 
King  v.  Lyon  (11),  the  road  had  been 
made  and  the  Act  of  Parliament  treated 
it  as  a  then  existing  public  highway,  and 
there  was  no  question  raised  as  to  its 
creation.  I  base  my  decision  in  the 
present  case  on  the  fiact  that  the  highway 
relied  on,  is  one  said  to  have  been  created 
by  statute  alone  and  not  by  user,  and  that, 
according  to  the  notes  to  Dovaston  v. 
Pavne  (2)  to  which  I  have  referred,  the 
derendfimt  has  £uled  to  prove  it  was  a 
highway,  because  she  has  feiiled  to  shew 
that  the  requirements  of  the  Oeneral  In- 
closure  Act,  41  Gteo.  3.  c.  109,  in  that 
respect  have  been  complied  with. 

Gbovb,  J.— I  am  of  the  same  opinion. 
It  has  been  contended  by  the  learned 
counsel  for  the  defendant  that  by  setting 
out  the  intended  road  on  the  plan  (which 
I  assume  was  annexed  to  the  award)  and 
by  marking  it  by  stakes  on  the  ground, 
the  road  at  once  and  for  all  time  became 
by  force  of  this  statute  a  public  highway 
though  without  user  by  the  public.  Cer- 
tainly that  is  a  proposition  which  would 
require  very  strong  wordg  of  the  Act  of 
Parliament  to  support,  although  I  do  not 
say  that  a  statute  might  not  so  enact. 
Mr.  Biron  was  obliged  to  admit  that  after 
the  road  had  been  staked  out  it  had  been 
so  grown  over  by  brambles  and  hedges 
as  to  be  impracticable  as  a  way  at  all. 
If  the  statute  is  to  be  treated,  as  my 
brother  Brett  has  said,  as  a  bargain  with 
the  public,  it  is  certainly  singular  that  the 
public  should  be  bound  when  the  pro- 
visions of  the  Act  for  making  it  a  road 
have  not  been  complied  with  so  that  the 
public  have  not  had  what  was  bargained 
for.  Let  us  see  then  what  was  provided 
for  by  the  statute.  Section  8,  which  con. 
tains  matters  preliminary  to  those  in 
section  9,  speaks  of  the  roads  which  are  to 
be  described  in  the  map  as  "  intended 
roads,"  and  evidently  refers  to  roads 
which  are  to  be  made.  Then  section  9, 
which  provides  for  the  road  being  formed 
and  completed,  cannot  apply  to  a  road 
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already  existiDg,  because  it  contemplates 
a  road  which  is  not  even  formed.     Then 
are  we  to  say  that  the  performance  of 
some  only  of  the  preliminaries  required 
by  the  Act  for    forming  the  road   are 
necessarily  to  amount   to  not  merely  a 
dedication  of  the  highway,  but  to  a  ful- 
filment of  the  bargain  with  the   public 
for  its  being  a  highway?      I  certainly 
think  that  is  not  so.     According  to  the 
common  law  as  stated  in  Ccnnyn^s  Digest^ 
Chimin  (A.  4),  to  which  I  referred  during 
the  argument,  a  highway  is  repairable 
by  the  parish  and,  therefore,  if  a  statute 
were  to  enact  that  a  road  should  be  a 
common  highway  it  would  have  this  in- 
cident attached  to  it  that  optima  fade  it 
would  be  repairable  by  the  parish.     This 
is  supported  by  the  case  of  The  King  v. 
Sheffield  (18),  where  Ashurst,  J.,  says — 
"It  is  an  incontrovertible  position,  that 
by  the  general  law  of  the  land  the  parish 
at  large  is  prima  facie  bound  to  repair  all 
highways  lying  within  it,  unless  by  pre- 
scription they  can  throw  the  onus  on  par- 
ticular persons  by  reason  of  their  tenure, 
but  when  that  is  the  case  it  is  by  way  of 
exception  to  the  general  rule.'*     As,  then, 
we  find  in  the  General  Inclosure  Act,  41 
Geo.  3.  c.  109,  provisions  made  for  the 
complete  forming  of  the  road  and  putting  it 
into  repair,  and  that  then,  when  that  is  done 
and  not  before,  the  parish  shall  be  bound 
to  repair  the  same,  it  seems  to  my  mind 
to  be  a  fair   argument  that  the  statute 
did    not    contemplate     that     the    road 
should  be  a  highway  until  those  provi- 
sions   had  been    complied    with    which 
the  statute  required  before  it  made  it 
repairable  by  the  parish.     For  these  rea- 
sons I  think  that  this   rule  should  be 
discharged. 

Bide  discharged. 


Attorneys— J.  Hopgood,  for  plaintiff;  Fladgate, 
Clarke  &  Co.,  for  defendant. 


(18)  2  Term  Rep.  106. 


1873  1  -^^^^^^  ^'  '^^^  xnaoH  ma- 
T  c%A  'ok  Rine  insurance  company, 
Jan.  24,  25.  >     ,„,^„^ 

J  ^     i  e        I        LnilTBD. 

ju  y  10.    J  ,j^g  g^^^  ^  ,j^^  qim:e. 

Shipping  —  Insurance  on  Chartered 
Freight — Loss  of  Freight  where  no  total 
Loss  of  Ship, 

By  a  charter-party,  which  contained  the 
usual  exceptions  of  dangers  and  accidents 
of  navigation,  the  vessd  was  to  proceed 
laith  aU  convenient  speed  from  Liverpool  to 
Neioport,  and  there  load  a  cargo  of  iron 
rails  for  San  Francisco,  and  the  freight 
was  to  he  paid  on  right  delivery  of  (he 
cargo.  The  vessel  duly  proceeded  on  her 
voyage  from  Liverpool  to  Newport,  h^d 
before  arriving  there  she  took  the  rocks  at 
Oamarvon  Bay,  She  was  ultinuUdy  got 
off  the  rocks,  and  though  the  damage  she 
sustained  was  not  such  as  to  constibUe 
a  total  loss,  eitJier  actual  or  constmctive,  the 
time  necessary  for  getting  her  off  and  re- 
pairing  her  so  as  to  he  a  cargo-carrying 
ship,  was  so  long  as  to  put  an  end,  in  a 
commercial  sense,  to  the  commercial  speat' 
lotion  entered  upon  hy  the  shipoumer  and 
the  charterers,  and  the  latter  accordingly 
abandoned  the  contract  and  hired  another 
vessel,  hy  which  they  forwarded  the  raids  to 
San  Francisco : — 

Held,  hy  Keating,  J.,  and  Brett,  J. 
(BoviLL,  C.J.,  dissentiente),  that  under 
these  circumstances  there  was  a  total  loss 
of  chartered  freight  hy  perils  of  the  sea 
within  the  meaning  of  a  policy  of  insurance 
on  chartered  freigld  on  the  above  voyage. 

This  was  an  action  on  a  policy  "  on 
chartered  freight,  valued  at  2,900Z.,  at 
and  from  Liverpool  to  Newport  in  tow, 
while  there,  and  thence  to  San  Francisco." 
There  was  also  an  action  on  a  policy 
effected  by  the  plaintiff  with  the  de- 
fendants on  the  ship  for  the  same  voyage. 
Both  actions  were  tried  together  bsfore 
Brett,  J.,  at  the  Liverpool  Summer 
Assizes  of  1872,  when  by  direction  of  the 
learned  Judge  a  verdict  was  entered  for 
the  defendants  in  both  actions,  with 
leave  to  the  plaintiff  to  move  to  enter  a 
verdict  for  him  in  both  or  either  of  them. 

A  rule  nisi  to  that  effect  was  obtained, 
and  upon  the  argument  it  was  arranged 
that  there  shoidd  be  a  verdict  for  the 
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plaintiff  in  the  action  on  the  policy  on 
the  ship  for  a  partial  loss  only,  the 
amount  of  which  was  to  be  ascertained 
by  an  average  stater.  The  question  then 
was  whether,  notwithstanding  there  was 
no  total  loss  of  the  ship,  the  plaintifif  was 
entitled  to  recover  on  the  policy  on  the 
chartered  freight.  [The  facts  and  au- 
thorities are  fully  stated  in  the  judgments 
of  the  learned  Judges.] 

F,  Bussell  and  Benjamin  shewed  cause. 
Butt  and  OuUy  argued  in  support  of 
the  rule. 

Our,  adv,  vuU, 

There  berog  a  difference  of  opinion  on 
the  Bench  separate  judgments  were  (on 
July  15)  delivered  as  foUows. — 

Brett,  J.,  gave  the  following  judgment, 
in  which  Keating,  J.,  concurred : — 

Two  actions  were  brought  on  two  poli- 
cies of  insurance  effected  by  the  plaintiff 
with  the  defendants,  the  first  being  on 
the  ship  Spirit  of  the  Davm,  of  which  the 
plaintiff  was  owner,  and  the  second  on 
chartered  freight  to  be  earned  by  the 
same  ship. 

At  the  trial  before  mo  at  the  Summer 
Assizes  held  at  Liverpool  in  1872,  on 
which  occasion  both  actions  were  tried 
together,  it  was  proved  that  the  plaintiff, 
on  the  22nd  of  November,  1871,  entered 
into  a  charter-party  with  Messrs.  Rath- 
bone  &  Co.,  by  which  the  ship  Spirit  of 
the  Baton  was  to  proceed  with  all  con- 
venient speed  from  Liverpool  to  Newport, 
and  there  ship  a  cargo  of  iron  rails  (rail- 
way iron)  for  San  Francisco,  ordinary 
penis  excepted,  and  the  freight  payable 
on  right  delivery  of  the  cargo,  &c. 

On  the  9th  of  December,  1871,  the 
plaintiff,  through  his  agents,  effected  with 
the  defendants  the  freight  policy  sued  on, 
being  "on  chartered  freight  valued  at 
2,900^.,  at  and  from  Liverpool  to  Newport 
in  tow,  while  there,  and  thence  to  San 
Francisco,  Ac."  On  the  12th  of  Decem- 
ber, 1871,  the  policy  on  ship  was  effected 
for  the  same  voyage  on  thirty-four  64ths 
of  ship,  valued  at  8,000Z. 

After  some  complaints  from  the  char- 
terers as  to  delay,  the  ship  sailed  in  tow 
from  Liverpool  on  the  2nd  of  January, 
1872.    On  the  4th  of  January,  1872,  the 


ship,  which  was  an  iron  ship,  before  ar- 
riving at  Newport,  took  the  rocks  in 
Carnarvon  Bay.  By  authority  of  the 
plaintiff  and  the  defendants.  Captain 
Chisholm,  of  the  Salvage  Association, 
proceeded  to  endeavour  to  extricate  and 
save  the  ship.  She  was  got  into  a  place 
of  comparative  safety  on  the  rocks  on  the 
18th  of  February,  1872,  and  was  got  off 
the  rocks  and  into  Holyhead  between  the 
21st  and  24th  of  March,  and  was  by  con- 
sent of  the  plaintiff  and  the  defendants 
taken  back  to  Liverpool,  still  in.  charge  of 
the  Salvage  Association,  on  the  12th  of 
April,  1872.  The  salvage  charges  for 
rescuing  the  ship  and  bringing  her  to 
Liverpool  were  4,208Z.  Upon  survey, 
the  estimated  cost  of  repairs  was  3,650^. 
Due  notice  of  abandonment  was  given  on 
both  policies,  but  not  accepted.  The  ship 
was  thereupon  sold  to  a  Mr.  Wilson,  who 
proceeded  to  repair  her.  The  ship  was 
still  under  repair  at  the  time  of  the  trial, 
which  was  the  16th  of  August,  1872. 

On  the  16th  of  February,  1872,  Messrs. 
Rathbone  &  Co.  chartered,  without  the 
consent  of  the  plaintiff,  another  ship,  by 
which  they  forwarded  the  rails  to  San 
Francisco.  The  rails  were  wanted  there 
for  the  construction  of  a  railway. 

Upon  this  evidence,  and  some  other  as 
to  the  value  of  the  ship  when  repaired,  I 
left  it  to  the  jury  to  say, — first,  whether 
there  was  a  constructive  total  loss  of  the 
ship ;  secondly,  whether  the  time  neces- 
sary for  getting  the  ship  off  and  repairing 
her  so  as  to  be  a  cargo-carrying  ship  was 
so  long  as  to  make  it  unreasonable  for  the 
charterers  to  supply  the  agreed  cargo  at 
the  end  of  such  time;  thirdly,  whether 
such  time  waa  so  long  as  to  put  an  end, 
in  a  conmiercial  sense,  to  the  commercial 
speculation  entered  upon  by  the  ship- 
owner and  the  charterers.  The  jury 
answered  all  these  questions  in  the 
affirmative.  I,  upon  the  view  that  there 
was  no  evidence,  according  to  the  figures, 
of  a  constructive  total  loss  of  the  ship, 
and  no  evidence  of  a  loss  of  freight  by 
the  perils  insured  against,  because  the 
shipowner  had  a  right  to  repair  his  ship, 
however  long  it  might  take,  and  insist 
after  its  repair  on  the  deHvery  of  the 
agreed  imperishable  cargo  so  as  to  enable 
him    to    earn    the    chartered    freight, 


Digitized  by 


Google 


286 


COUBT  OF  COMMON  PLEAS: 


[N.S. 


directed  the  verdict  to  be  entered  for  the 
defendants,  reserving  leave  to  the  plain- 
tiff to  move  to  enter  a  verdict  on  either 
or  both  of  the  policies. 

Mr.  Butt  moved  accordingly,  and 
obtained  a  rule  nisi  in  Michaelmas  Term, 
1872  ;  it  being  agreed  that,  upon  shewing 
cause  against  such  rule,  the  defendants 
should  be  at  liberty  to  argue,  as  against 
the  application  to  enter  the  verdict  for 
the  plaintiff,  that  the  findings  of  the  jury 
on  all  or  any  of  the  questions  left  to 
them  were  against  the  weight  of  evidence. 
This  rule  was  argued  before  us  in  Hilary 
Term  of  the  present  year. 

It  was  determined  in  the  course  of  the 
argument  that  the  verdict  as  to  the  total 
loss  of  the  ship  was  unsatisfactory ;  and 
by  the  agreement  of  the  counsel  that 
part  of  the  case  is  to  be  referred  as  an 
average  loss. 

In  the  action  on  the  policy  on  freight, 
it  was  argued  for  the  defendants  that, 
unless  there  was  a  total  loss  of  ship,  either 
actual  or  constructive,  there  could  be  no 
loss  of  freight  by  perils  of  the  sea ;  that 
the  plaintiff,  the  shipowner,  in  the  case  of 
damage  to  the  ship,  however  great,  where 
such  damage  was  not  caused  by  any  de- 
fault of  his  own,  had  a  legal  right  under 
such  a  charter-party  as  the  present  to 
repair  his  ship  with  reasonable  diligence, 
and  to  tender  her  when  repaired,  how- 
ever long  a  period  of  time  such  repairs 
miffht  take,  to  the  charterer,  and  to 
insist  on  the  loading  of  the  agreed  cargo, 
if  the  cargo  was  of  such  a  nature  as  to  be 
able  to  be  carried  at  the  end  of  such 
period  on  the  agreed  voyage  so  as  to  earn 
freight.  If  the  shipowner,  it  was  argued, 
is  in  such  circumstances  prevented  from 
earning  freight  by  the  refusal  of  the 
charterer  to  supply  cargo,  his  loss  must 
be  recovered  by  action  against  the  char- 
terer ;  it  is  a  loss  caused  by  the  illegal 
refusal  of  the  charterer  to  supply  cargo, 
and  not  by  the  perils  insured  against. 
It  was  further  argued  that  none  of  the 
findingsof  the  jury  displaced  this  position, 
and  that  the  finaings  of  the  jury  were 
against  the  weight  of  the  evidence. 

For  the  plaintiff  it  was  urged  that  the 
findings  of  the  jury  were  justifiable,  and 
that  on  either  or  both  of  them  the  ship- 
owner ceased  to  have  the  power  to  enforce 


his  rights  under  the  charter-party  to  cam 
freight ;  that,  assuming  either  or  both  of 
the  findings  to  be  true,  although  the  ship 
was  not  a  total  loss,  the  charterer,  who 
had  not  as  yet  received  any  benefit  from 
the  charter-party,  could  not  be  obliged  to 
supply  any  cargo ;  that  the  power  of 
earning  the  chartered  freight,  which  was 
the  freight  insured,  was  consequently 
lost  to  the  plaintiff  immediately  on  the 
happening  of  the  damage  to  the  ship, 
such  damage  being  to  the  extent  found  by 
the  jury  ;  that  such  damage  was  caused 
by,  and  tiierefore  the  loss  was  the  imme* 
diate  result  of,  a  peril  insured  against. 

The  first  point  raised  by  these  argu- 
ments is,  whether  the  findings  are  so  &r 
against  the  weight  of  the  evidence  as  to 
call  upon  the  Court  to  set  them  aside. 
If  it  had  been  within  my  province,  I 
would  at  the  trial  have  given  answers  to 
both  questions  different  from  the  answers 
returned  by  the  jury.  But  the  amount 
of  freight  on  which  shipowners  will 
undertake  charters  depends  very  much 
upon  the  time  at  which  such  charters  are 
negotiated  and  the  time  then  calculated 
for  their  fulfilment.  Freights  rise  and 
fall  according  to  the  variations  of  the 
freight. market;  and  so,  on  the  other 
hand,  the  expediency  or  otherwise  of  the 
export  of  iron  or  iron  rails  depends  upon 
the  iron  market  and  its  fluctuations  at 
different  times.  Taking  these  views  into 
consideration,  and  paying  considerable 
deference  to  the  finding  of  a  mercantile 
special  jury  with  regard  to  them,  I  am 
not  prepared  to  say  that  the  findii^  are 
wrong.  They  must  therefore  be  treated 
as  correct  and  binding. 

The  question,  then,  is  whether,  assum- 
ing the  findings  to  be  correct,  there  was 
a  loss  of  freight  by  perils  of  the  sea. 
That  question  divides  itself  into  two,— 
first,  did  the  injury  to  the  ship,  caused  as 
it  undoubtedly  was  by  sea  peril,  make  it 
impossible  for  the  shipowner  to  earn  the 
chartered  freight?  secondly,  if  it  did, 
did  such  impossibility  so  caused  amount 
to  a  loss  by  perils  of  the  sea  within  the 
meaning  of  a  freight  policy  on  chartered 
freight  ?  The  first  question  depends 
upon  what  were  the  rights,  under  the 
circumstances,  of  the  plaintiff  and  the 
charterers  under  the  charter-party^  the 
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second  upon  the  rights  of  the  plaintiff 
and  the  defendants  nnder  the  pohcy. 

As  to  the  first,  the  question  is  whether, 
npon  an  injury  happening  to  a  chartered 
ship  in  the  voyage  preliminary  to  that 
on  which  the  chf^red  freight  is  to  be 
earned,  happening  before  the  charterer 
has  received  any  advantage  from  the 
contract,  where  the  injury  is  caused  by  a 
peril  excepted  in  the  charter-party,  where 
it  is  caused  without  defisiult  of  the  ship- 
owner, where  he  has  not  been  wanting  m 
due  diliKcnce  to  arrive  at  the  appointed 
place  of  loading,  but  where  the  injury 
IS  so  gpreat  as  to  'prevent  the  arrival 
of  the  ship  or  of  her  presentment 
to  the  charterer  in  a  state  fit  to 
carry  cargo  within  a  reasonable  time 
having  regard  to  the  business  of  the 
charterer,  or  within  any  time  which  could 
have  been  at  the  time  of  making  the  con- 
tract in  the  contemplation  of  either  the 
charterer  or  shipowner  as  a  time  in  any 
way  applicable  to  the  commercial  specu- 
lation of  either  of  them — the  question  is, 
whether  the  contract  is  not  at  an  end,  in 
the  sense  that  neither  party  to  it  can 
enforce  any  obligation  under  it  against 
the  other.  In  other  terms,  the  question 
may  be  stated  to  be,  whether  in  such  a 
contract  there  is  not  an  implied  stipula- 
tion that  the  shipowner  cannot,  upon  the 
happening  of  such  extensive  injury  to  the 
ship,  though  wi^out  default  of  his,  com- 
pel the  charterer  to  supply  at  so  remote  a 
date  a  cargo,  and  that  tke  charterer,  con- 
versely, cannot  compel  the  shipowner  at 
so  remote  a  date  to  tender  his  ship — the 
reason  being  that  the  contract  is  not 
applicable,  and  could  not  in  the  mind  of 
either  party  have  been  considered  as  ap- 
plicable, at  the  time  'of  making  it,  to  the 
earning  of  profit  either  by  the  shipowner 
or  the  charterer  by  reason  of  the  trans- 
port of  eoods  at  so  remote  a  period  under 
mercantile  contingencies  and  on  mercan- 
tile considerations  which  must  be  abso- 
lutely different  from  and  unconnected 
with  any  consideration  then  before  them. 
There  being  no  stipulation  that  the  ship 
^  should  be  at  Newport  at  any  fixed  date, 
the  stipulation  being  only  that  she  should 
proceed  there  with  all  convenient  speed, 
there  is  no  condition  precedent  that  she 
should  be  there  at  any  given  time — Uad^ 


ley  V.  Clarke  (1).  The  cases  of  CUpsham 
V.  VertiAe  (2),  Hurst  v.  Ushome  (3),  and 
Jones  V.  Hohne  (4),  seem  to  me  authorities 
for  saying  that  there  is  no  condition  prece- 
dent, thou  gh  there  is  a  contract  that  the  ship 
shall  arrive  or  be  fit  to  be  tendered  within 
a  reasonable  time  in  regard  to  the  char- 
terer's business.  If  the  finding  of  the 
jury,  therefore,  on  the  second  question 
proposed  to  them,  is  immaterial,  the  ques- 
tion itself  was  immaterial.  Even  a  delay 
caused  by  the  default  of  the  shipowner 
will  not  of  itself  release  the  charterer  from 
his  obligation  to  provide  a  cargo — Havelock 
V.  Oeddes  (5) ;  CUpsham  v.  Vertue  (2). 
But,  in  Havelock  v.  Oeddes  (5),  Lord 
Ellenborough  deals  with  the  rights  of  the 
parties  where  the  ship  is  so  unfit  as  to 
take  from  the  charterer  all  the  advantage 
he  can  be  supposed  to  have  originally 
contemplated  from  the  contract,  and 
where  he  has  in  fact  had  no  advantage 
whatever  from  it.  "  Had  the  plaintiff's 
neglect,"  he  says,  "here  precluded  the 
defendants  from  making  any  use  of  the 
vessel,  it  wotild  have  gone  to  the  whole 
consideration,  and  might  have  been  in- 
sisted upon  as  an  entire  bar. '  *  In  Freeman 
V.  Taylor  (6),  Tindal,  C.J.,  directed  the 
jury,  in  an  action  for  not  loading,  "  that 
the  freighter  could  not  for  an  ordinary 
deviation  put  an  end  to  the  contract ;  bat 
if  the  deviation  was  so  long  and  unrea- 
sonable that  in  the  ordinary  course  of 
mercantile  concerns  it  might  be  said  to 
have  put  an  end  to  the  whole  object  the 
freighter  had  in  view  in  chartering  the 
ship,  in  that  case  the  contract  might  be 
considered  at  an  end."  He  left  it  to  the 
jury  to  decide.  The  jury  found  for  the 
defendant,  the  freighter ;  and  the  Court 
held  that  there  was  no  misdirection.  In 
Tarrahochia  v.  HicJcie  (7),  Cresswell,  J., 
in  an  action  against  the  freighter  for  not 

(1)  8  Term  Rep.  269. 

(2)  6  Q.B.  Rep.  266;  8.  c.  13  Law  J.  Rep. 
(n.s.)  Q.B.  2. 

(3)  18  Com.  B.  Rop.  144;  8.  c.  26  Law  J.  Rep. 
(N.S.)  C.P.  209. 

(4)  36  Law  J.  Rep.  (n.s.)  Exch.  192;  B.C.  Law 
Rep.  2  Exch.  336. 

(6)  10  East  666. 

(6)  8  Bing.  124;  8.  c.  1  Law  J.   Rep.  (m.s.) 
C.P.  26. 

(7)  1  Hurl.  &  N.  183 ;  8.  c.  26  Law  J.  Rop.  (k.8.) 
Exch.  26.  .    . 
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loading,  asked  the  jury  whether  the  vessel 
sailed  and  proceeded  to  Cardi£f  with  con- 
venient speed,  or  in  a  reasonable  time ;  and, 
if  not,  whether  the  object  of  the  voyage 
was  thereby  frustrated.  The  jury  found 
that  the  vessel  did  not  with  all  convenient 
speed,  or  in  a  reasonable  time,  sail  and 
proceed  to  Cardiff,  but  that  the  object  of 
the  voyage  was  not  thereby  frustrated.  A 
verdict  was  entered  for  the  defendant ; 
leave  being  reserved  to  the  plaintiff  to 
move  to  enter  a  verdict  for  him.  The  rule 
was  refused.  That  case  is  a  direct  autho- 
rity against  the  second  question  and 
answer  in  this  case;  but  it  seems  to 
assume  the  propriety  and  materiality  of 
the  third  question  and  answer. 

In  Blasco  v.  Fletcher  (8),  it  was  elabo- 
rately argued  that  the  ^'powner,  in  case 
of  damage  to  the  ship  by  an  excepted 
peril  in  the  charter-party,  is  entitled  to 
any  period  of  time,  however  long,  to  re- 
pair his  ship,  and  is  entitled  to  insist  on 
carrying  the  agreed  cargo  and  on  earning 
freight  at  the  end  of  such  time.  The 
decision  is  put  on  other  grounds ;  but  it 
is  evident  that  the  Court  did  not  accept 
the  validity  of  the  argument  urged  on 
behalf  of  the  shipowner.  In  M^ Andrew 
V.  Ohapple  (9),  Willes,  J.,  states  the  pre- 
sent position  of  the  decisions  to  be  thus — 
''  It  seems  to  be  now  settled  that  delay  by 
deviation  is  the  same  as  a  delay  in  starting ; 
and  it  is  also  settled,  at  any  rate  in  this 
Court,  that  a  delay  or  deviation  which, 
as  has  been  said,  goes  to  the  whole  root 
of  the  matter,  and  deprives  the  charterer 
of  the  whole  benefit  of  the  contract,  or 
entirely  frustrates  the  object  of  the  char- 
terer in  chartering  the  ship,  is  an  answer 
to  an  action  for  not  loading  a  cargo ;  but 
that  loss,  delay  or  deviation  short  of  that 
gives  an  action  for  damages,  but  does  not 
defeat  the  charter."  In  Oeipel  v.  Smith 
(10),  Blackburn,  J.,  speaking  of  the  con- 
tract of  charter-party,  and  of  the  parties 
to  it,  says — "The  object  of  each  of 
them  was  the  carrying  out  of  a  commer- 
cial speculation  within  a  reasonable  time ; 

(8)  U  Com.  R  Rep.  N.S.  147;  b.  c.  32  Law  J. 
Rep.  (K.8.)  C.P.  284. 

(9)  86  Law  J.  Rep.  (na)  C.P.  281 ;  s.  c  law 
Rep.  1  C.P.  643. 

(10)  41  Law  J.  Rep.  (m.)  Q,B.  163  ;  8.  c.  Law 
B^  7  03.  404. 


and  if  restraint  of  princes  intervened  and 
lasted  so  long  as  to  make  this  impossible, 
each  had  a  right  to  say  ^our  contract 
cannot  be  carried  out,'  and  therefore  the 
shipowner  had  a  right  to  sail  away,  and 
the  charterer  to  sell  his  cargo,  or  ^refrain 
from  procuring  one,  and  treat  the  contract 
as  at  an  end." 

In  the  opinions  given  by  the  Judgesin  the 
House  of  Lords  in  Bankm  v.  PoUer  (II), 
Blackburn,  J.,  says — "I  should  have 
added  a  farther  term,  that  the  repairs 
could  be  done  so  promptly  that  she  might 
arrive  at  Calcutta  withm  a  reasonable 
time  as  between  the  shipowner  and  De 
Mattos,  were  it  not  for  the  case  of  Hursi 
V.  Usbome  (3),  which  seems  to  me  an 
authority  against  this  position.  And, 
though  I  should  not  hesitate  to  advise 
your  Lordships  to  re-consider  that  case, 
if  necessary,  I  think  it  is  not  necessary  to 
do  so  in  the  present  case."  And  Bram- 
well,  B.,  says — "  I  may  observe  in 
passing  that  I  could  not,  acting  as  a  jury- 
man, find  as  a  fact  that  they  could  have 
repaired  the  ship  in  time  for  it  to  be 
r^tdy  for  the  adventure  for  which  De 
Mattos  agreed  to  find  the  cargo ;  and  in- 
deed, as  the  case  stands,  I  diould  think 
he  might  have  refused,  on  the  ground 
that  the  ship  was  a  year  overdue."  And 
again  —  "No  doubt,  had  the  owner 
repaired  the  ship,  the  loss  of  freight  would 
not  have  been  total,  supposing  tibe  repairs 
in  time  for  the  voyage  for  whidi  De  Mattos 
undertook  to  find  a  caigo,  which,  if  it 
were  in  controversy,  I  could  not  find  in 
the  plaintiff's  favour."  And  Brett,  J., 
says — "Without,  therefore,  relying npon 
the  other  impediment  and  prevention 
obviously  in  the  way  of  the  plaintiff's 
earning  the  charter-party  freight,  viz.,  the 
certainty  from  the  extent  of  damage  that 
the  ship  could  not  be  repaired  so  as  to  be 
seaworthy  within  any  time  during  which 
the  charterer  would  be  bound  to  wait^  it 
seems  to  me  that  the  other  facts  which 
I  have  mentioned  shew  conclusively  that 
there  was  a  loss  of  freight  by  reason  of 
damage  to  the  ship  caused  by  sea  peril 
happening  during  the  voyage  insured." 

lliese  authorities  seem  to  support  the 
proposition,  which  appears  on  principle 

(11)  42  Law  J.  Rep.  (k  s.)  CJ»,  169 ;  b.c  Law 
Rep.  6  HX.  88. 
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to  be  yeiy  reasonable,  that,  where  a  con- 
tract is  made  with  reference  to  certain 
anticipated  cironmstances,  and  where, 
without  any  default  of  either  party,  it 
becomes  wholly  inapplicable  to  or  impos* 
sible  of  application  to  any  such  circum- 
stances, it  ceases  to  have  any  application ; 
it  cannot  be  applied  to  other  circumstances 
which  could  not  have  been  in  the  con- 
templation of  the  parties  when  the  con- 
tract was  made.  Such  a  state  of  things 
arises  where  the  third  question  left  to  the 
jury  in  this  case  can  be  properly  answered 
as  the  jury  have  answered  it  in  this  case. 

In  such  a  state  of  things  arising  under 
a  charter-pariy  such  as  the  charter-party 
under  diseassion,  where  no  benefit  of  any 
kind  has  accrued  to  the  charterers,  the 
shipowner  has  lost  his  power  of  earning 
any  part  of  the  chartered  freight.  The 
immediate  cause  of  such  a  loss  is  the  ex- 
tent of  injury  caused  to  the  ship  by  a  peril 
insured  against  under  the  policy  during 
the  voyage  thereby  insured.  Such  a  loss 
is,  therefore,  a  loss  caused  by  a  peril  in 
sured  against,  within  the  policy  on  freight. 

For  ihese  reasons,  I  think  that,  in  the 
action  on  the  policy  on  freight,  the  rale 
must  be  made  absolute  to  enter  the  ver- 
dict for  the  plaintifif  for  a  total  loss. 

BoviLL,  C.J.  —  The  first  question  in 
these  cases  was,  whether  there  was  a  total 
loss  of  the  ship  within  the  meaning  of  the 
policy.  The  jury  found  that  there  was 
such  a  constractive  total  loss;  but  my 
brother  Brett  was  dissatisfied  with  the 
verdict  upon  that  point,  and  during  the 
argument  it  was  agreed  that  the  Court 
should  dispose  of  it,  and  that,  if  in  our 
opinion  the  total  loss  could  not  be  main- 
tained, the  amount  of  the  average  loss 
upon  the  ship  should  be  referred  to  an 
average- stater. 

The  evidence  upon  this  point  was  no 
doubt  contradictory ;  but  it  strongly  pre- 
ponderated in  favour  of  the  defendants 
(quite  independently  of  any  liability  of 
the  freight  to  contribute  to  the  expenses 
of  salvage) ;  and,  although  the  ship  was 
upon  the  rocks,  yet,  from  her  position 
there,  and  the  probability  of  her  being 
got  off,  and  lookmg  to  the  evidence  of  the 
damage  which  she  had  sustained  and  of 
the  probable  expense  of  repairing  her,  I 

New  Skbieb,  42.— CP. 


am  of  opinion  that  the  circumstances  were 
not  sufficient  to  establish  a  total  loss  of 
the  ship,  or  to  justify  her  abandonment. 
An  intimation  to  this  effect  was  given  by 
the  Court  in  the  course  of  the  argument ; 
and  I  concur  with  my  learned  brothers  in 
their  judgment  that  the  plaintiff  cannot 
maintain  his  claim  for  a  total  loss  of  the 
ship.  The  amdunt  of  the  partial  loss  will 
be  ascertained  by  an  average-stater  as 
arranged. 

With  respect  to  the  insurance  on  the 
freight,  I  have  the  misfortune  to  differ 
from  my  learned  brothers,  and  think  that 
the  plaintiff  is  not  entitled  to  recover.  As 
there  was  no  total  loss,  either  actual  or 
constructive,  of  the  ship,  the  only  loss  of 
freight  was  that  which  arose  from  the 
refusal  of  the  charterers  to  load  the  vessel, 
and  from  the  plaintiff's  not  having  insisted 
upon  their  performance  of  the  contract. 
The  plaintiff  contends  that,  under  the  cir- 
cumstances, and  by  reason  of  the  perils 
insured  against,,  the  charterers  were  ab- 
solved from  their  engagement  to  load  the 
vessel,  and  that  he  was  therefore  justified 
in  adopting  the  charterers'  refusal  to  load, 
and  may  maintain  this  action  for  a  loss  of 
the  freight  against  the  underwriters  on 
freight. 

The  question  then  is,  whether  the  char- 
terers were  justified  in  throwing  up  the 
charter.  By  the  charter-party  the  vessel 
was  to  proceed  with  all  convenient  speed 
(dangers  and  accidents  of  navigation  ex- 
cepted) from  Liverpool  to  Newport,  and 
there  load  a  cargo  of  iron  rails  for  San 
Francisco.  On  die  2nd  of  January,  1872, 
the  vessel,  having  been  properly  ecjuipped, 
proceeded  on  her  voyage  from  Liverpool 
to  Newport,  and  on  the  following  day  took 
the  rocks  in  Carnarvon  Bay.  Whilst  she 
remained  there,  viz.,  on  the  15th  of  Feb- 
ruary, the  charterers  threw  up  the  charter, 
and  the  next  day  hired  another  ship  by 
which  they  forwarded  the  iron  rails  tx) 
San  Francisco.  The  plaintiff  on  the  same 
15th  of  February  gave  notice  of  abandon- 
ment of  ship  and  freight  to  the  under- 
writers, but  which  was  not  accepted.  If 
there  had  been  a  total  loss  of  the  ship, 
both  the  charterers  and  the  plaintiff  would 
have  been  justified  in  the  course  which 
they  took,  and  the  underwriters  would 
have  been  responsible  for  the  loss  of  the 
2P 
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freight ;  but,  upon  the  fitcts  as  they  ap- 
peared at  the  trial,  we  have  already 
decided  that  there  was  no  sach  total  loss 
of  the  ship. 

It  was  probably  a  very  convenient  course 
as  well  for  the  charterers  as  for  the  ship- 
owner, in  the  then  position  of  the  vessel, 
and  looking  to  the  delay  which  wonld 
necessarily  be  occasioned  by  repairing 
her,  to  abandon  the  charter;  and  the 
plaintiff  may  have  been  more  willing  to 
acquiesce  in  its  abandonment,  from  the 
hope  of  being  able  to  claim  the  freight  from 
the  underwriters;  but  if  the  charterers 
were  not  entitled  to  abandon  their  con- 
tract, the  plaintiff  clearly  cannot  recover 
for  a  loss  of  freight  against  the  under- 
writers. 

In  considering  whether  the  charterers 
were  absolved  from  their  contract,  the 
position  of  the  shipowner  must  also  be 
i)ome  in  mind.  When  the  accident  oc- 
curred, we  must  assume  that  in  the  ordi- 
nary course  of  business  the  shipowner 
would  have  incurred  expense  in  equipping 
his  vessel  and  providing  her  with  some 
portion  at  least  of  her  stores  and  supplies, 
and  had  made  engagements  with  the  crew, 
and  for  having  i£e  vessel  towed  to  New- 
port, as  well  as  other  arrangements  for 
the  voyage :  he  would  also  in  the  ordinary 
course  have  probably  insured  her;  and 
the  voyage  had  actually  been  commenced. 
A  shipowner  also  constantly  makes  engage- 
ments for  the  farther  employment  of  his 
vessel,  dependent  upon  the  completion  of 
a  previous  voyage.  It  is  important  to  all 
paries  to  know  what  their  rights  and 
obligations  are  with  reference  to  the  pro- 
secution of  the  voyage  on  the  one  hand, 
aud  the  loading  of  the  vessel  on  the  other; 
and  it  would,  as  it  seems  to  me,  lead  to 
the  greatest  inconvenience  to  shipowners 
with  reference  to  the  engagements  con- 
nected with  their  vessels  if  under  such 
circumstances,  after  they  had  incurred  ex- 
pense and  partially  performed  their  part 
of  the  contract,  and  made  no  default,  a 
charterer  was  at  Hberty  to  throw  up  the 
contract. 

The  vessel  having  met  with  misfortune 
in  the  course  of  navigation,  and  being 
upon  the  rocks,  it  was  the  duty  of  the 
plaintiff,  both  as  regards  the  charterers 
and  the  underwriters,  to  use  all  reasonable 


and  practicable  means  to  get  her  off  and 
repair  her  within  a  reasonable  time,  and 
then  to  prosecute  the  voyage  and  fulfil 
her  engagements  without  any  unreason- 
able delay.  The  reasonable  time,  however, 
would  be  that  which  was  required  for  the 
purpose  of  putting  the  vessel  in  a  fit  state 
to  continue  her  voyage ;  and  if  the  ship- 
owner had  made  de&ult  in  that  duty,  his 
rights  and  liabiUties  might  be  very  differ- 
ent from  those  which  arise  where  there  is 
no  default  on  his  part. 

There  was  no  engagement  in  this 
charter-party  that  the  vessel  should 
arrive  at  Newport  by  any  particular  day 
or  within  any  specified  time ;  and,  if  it 
was  of  importance  to  the  charterers  that 
the  ship  should  be  there  to  receive  the 
rails  by  any  particular  time,  they  might 
have  introduced  a  stipulation  into  the 
charter  to  that  effect.  As  they  did  not 
do  so,  the  risk  and  consequences  of  any 
justifiable  delay  must,  I  think,  rest  with 
and  fall  upon  them.  If  a  charter-party 
were  altogether  silent  as  to  the  time  of 
proceeding  to  the  port  of  loading,  the  law 
would  imply  that  it  was  to  be  done  with- 
in a  reasonable  time ;  but  in  this  case,  as 
in  most  charter-parties,  the  obligation  of 
the  shipowner  was  not  left  to  be  implied, 
but  was  made  the  subject  of  express  sti- 
pulation; and  all  that  the  shipowner 
agreed  to  do  was,  to  proceed  to  Newport 
with  all  convenient  speed,  with  an  express 
stipulation,  in  the  usual  fijrm,  whereby 
the  dangers  and  accidents  of  the  seas 
were  excepted.  This  stipulation  would, 
in  my  opinion,  equally  apply  to  any  im- 
plied engagement  to  proceed  within  a 
reasonable  time  and  to  the  express  agree- 
ment to  proceed  with  all  convenient  speed, 
and  must  govern  the  rights  of  both 
parties.  Where  such  an  exception  is  con- 
tained in  a  charter-party,  it  seems  to  me 
that,  upon  a  misfortune  occurring  to  a 
vessel,  not  amounting  to  an  actual  or 
constructive  total  loss,  and  for  which 
neither  party  is  responsible,  it  is  not 
competent  either  for  the  charterer  or  the 
shipowner,  of  his  own  will,  and  without 
the  concurrence  of  the  other  party,  to 
put  an  end  to  the  contract,  ana  on  this 
simple  ground,  that  by  the  terms  of  the 
contract  the  parties  have  expressly  agreed 
that  such  an  occurrence  shall  not  afibct 
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its  contiiiiianoe.  If  this  were  not  so, 
whenever  a  vessel  was  stranded  or  got 
upon  rocks,  or  even  when  she  met  with 
serious  damage  requiring  heavy  repairs 
and  a  long  time  to  complete  them,  it 
would  be  in  the  power  of  a  charterer  who 
found  the  delay  inconvenient  or  injurious, 
and  likely  to  frustrate  his  object  in  making 
the  charter,  to  abandon  the  charter-party ; 
which  would  be  contrary  to  every  princi- 
ple of  law  as  applicable  to  contracts  gene- 
rally or  to  charter-parties  which  contain 
the  usual  exceptions  of  the  dangers  and 
accidents  of  navigation. 

In  cases  where  the  dekiy,  inconveni- 
ence or  expense  of  repairing  the  vessel 
would  materially  affect  and  be  injurious 
to  both  parties,  they  would  generally 
agree  to  cancel  the  contract.  But,  where 
it  is  the  interest  of  one  party  only  to  put 
an  end  to  it,  he  must  make  out  his  right 
to  do  so  before  he  can  be  justified  in  re- 
fusing to  perform  it.  In  order  to  excuse 
himself,  he  must  bring  his  case  within 
some  exception  in  the  contract,  or  there 
must  be  a  breach  by  the  other  party  of 
some  condition  or  warranty,  or  of  some 
stipulation  in  it  which  goes  to  defeat  the 
whole  consideration ;  otherwise,  and  how- 
ever great  the  inconvenience  may  be  to 
both  or  either  of  the  parties  from  some 
unforeseen  occurrence  which  is  not  pro- 
vided for,  the  engagements  of  the  contract 
must  still  be  performed. 

Upon  a  charter-party  where  the  char- 
terer does  not  stipulate  for  the  arrival  of 
the  vessel  by  any  particular  date,  the  risk 
of  her  non-arrival,  by  reason  of  weather 
and  the  accidents  of  navigation,  alwavs 
rests  with  the  charterer  ;  and,  where  the 
stipulation  is  simply  that  the  ship  will 
proceed  to  the  loading  port  with  all  con- 
venient speed,  the  dangers  of  the  sea 
excepted,  the  shipowner  performs  his 
part  of  the  contract,  and  there  is  no 
breach  of  it  by  him,  if  without  his  de- 
fault the  arrival  of  the  vessel  is  delayed 
only  by  the  accidents  and  dangers  of  the 
seas,  even  although  that  delay  may  pre- 
vent the  loading  of  the  vessel  at  the  usual 
time,  or  so  aa  to  be  profitable  to  the 
charterer. 

The  law  has  no  power  to  make  a  con- 
tract different  from  that  which  a  person 
has  entered  into  j  and  where  a  shipowner 


does  not  agree  that  his  vessel  shall  arrive 
at  the  loading  port  by  any  particular  day, 
but  only  that  she  shall  proceed  there  with 
all  convenient  speed,  or,  what  the  law 
would  imply,  that  she  shall  proceed  and 
arrive  within  a  reasonable  time,  and  ex- 
pressly stipulates  that  this  shall  be  sub- 
ject to  the  dangers  and  accidents  of  the 
seas  and  navigation,  I  do  not  see  how 
that  exception  is  to  be  got  rid  of,  or  how 
a  contract  with  such  an  exception  can 
properly  be  construed  as,  or  converted 
ruto,  an  absolute  engagement  on  his  part 
that  his  vessel  shall  proceed  or  arrive 
within  a  reasonable  time,  as  if  there  were 
no  exception.  If  the  contract  could  be  so 
treated,  it  must  be  equally  open  to  the 
shipowner  to  put  an  end  to  it,  which 
in  some  cases  might  be  productive  of  the 
greatest  inconvenience  to  the  charterer. 

I  quite  admit  the  great  inconvenience 
and  possible  loss  to  both  shipowner  and 
charters  when  any  serious  delay  is  caused 
by  the  necessity  for  heavy  repairs  arising 
from  sea  perils ;  but  the  answer  to  such 
an  argument,  as  it  seems  to  me,  is,  that 
if  either  party  desires  to  protect  himself 
frt)m  such  risk  or  inconvenience,  he  should 
introduce  stipulations  into  the  contract 
with  that  object ;  and  if,  instead  of  doing 
so,  both  parties  agree  that  the  vessel  is  t^ 
proceed  and  load  subject  to  the  accidents 
of  navigation,  which  they  expressly  ex- 
cept, I  think  it  is  not  competent  for 
eiUier  of  them  afberwards  to  claim  to  be 
absolved  froiii  his  contract  by  reason  of 
an  accident  of  navigation  which  he  has 
expressly  agreed  shiJl  be  excepted. 

If  a  man  chooses  to  enter  into  a  con- 
tract to  do  a  particular  act,  he  is  bound 
to  answer  for  it,  although  the  performance 
of  the  act  may  be  prevented  by  the  oc- 
currence of  unforeseen  circumstances 
which  it  was  beyond  his  power  to  control, 
and  which  have  arisen  from  no  act  or  de- 
fault of  his  own,  because  he  might  and 
ought  to  have  provided  for  the  contin- 
gency by  his  contract — see  Pa/radme 
V.  Jmies  (12).  Where  such  a  contin- 
-  gency  is  provided  for,  effect  must  be 
given  to  such  provision  as  affecting 
the  rights  and  obligations  of  both  parties ; 
and  there  is  no  principle  of  law  that  I  am 

(12)  Ale«yn,  26. 
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aware  of  wliicli  would  excuse  either 
party  from  performance  of  a  contract, 
because  sucli  performance  would  be  highly 
inconvenient  or  injurious  to  himself^  or 
lead  to  extraordinary  expense.  Where  a 
lessee  had  engaged  to  pay  a  proportion  of 
the  value  of  coal  to  be  raised,  unless  pre- 
vented by  unavoidable  accident  from  work- 
ing the  pit,  and  the  pit  became  flooded 
with  water  from  an  unavoidable  accident, 
which  prevented  the  coal  being  raised 
except  at  a  cost  exceeding  its  value 
when  raised,  it  was  held  that  as  all  coal- 
pits are  liable  to  such  accidents,  and  in- 
asmuch as  the  water  might  have  been 
removed,  though  at  a  ruinous  cost,  and 
after  some  months'  interruption  of  the 
working,  the  lessee  was  not  excused 
from  working  the  pit  or  paying  the  stipu- 
lated proportion  of  the  coal  which  could 
have  been  so  raised — Morris  v.  Smith 
(13). 

In  all  maritime  contracts,  the  pei'form- 
ance  of  them  must  necessarily  be  aflected 
by  the  winds  and  waves,  and  also  by  the 
regulations  of  foreign  ports,  which  may 
be  wholly  or  partially  inaccessible  in  con- 
sequence of  sanitary  or  police  regulations, 
or  restrictions  in  time  of  war,  and  they 
must  equally  be  dependent  in  some  parts 
of  the  world  upon  frost  and  ice  and  all 
the  accidents  of  the  weather,  as  well  as 
upon  fire  and  all  contingencies  which  are 
considered  as  the  act  of  God ;  but,  in  the 
absence  of  express  stipulation,  the  risks 
arising  from  such  causes  would  not  gene- 
rally excuse  the  performance  of  the  en- 
gagements of  the  contract  on  either  side : 
see,  generally.  Barker  v.  Hodgson  (14), 
Kearon  v.  Pearson  (16),  and  Jones  y, Holme 
(4).  It  is  on  this  account  that,  in  char- 
ter-parties, bills  of  lading,  and  other  con- 
tracts of  a  similar  description,  the  dan- 
gers of  ihe  seas  and  many  other  contin- 
gencies are  usually  provided  against  and 
excepted ;  and,  in  such  cases,  unless  some 
precise  time  be  stipulated  for  the  arrival 
of  a  vessel,  I  apprehend  there  is  no  en- 
gagement by  a  shipowner  that  the  ship 
shall  arrive  within  a  reasonable  time,  but 
only  that  she  shall  arrive  within  a  rea- 

(18)  8  Dougl.  279. 
hi)  8  M.  &  a  267. 
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sonable  time  unless  prevented  by  hYxe  ex. 
cepted  perils.  Where  such  matters  hare 
not  been  provided  for  by  the  coxxtract, 
they  have  constantly  led  to  the  gx^eate8t 
possible  inconvenience  and  seriocLS  loss 
to  one  or  both  of  the  parties,  and  t^ixe  oc- 
currence of  them  has  practically  frustrated 
the  purposes  and  objects  of  one  ox*  other 
and  sometimes  of  both  the  contaracting 
parties  ;  and  yet  it  has,  I  believe,  always 
been  held  that  their  occurrence,  unless 
provided  for,  will  not  absolve  either  party, 
whilst,  if  they  are  provided  for  auad  ex- 
cepted in  the  contract,  the  engagements 
of  the  parties  must  be  construed  accord- 
ingly, and  the  obligations  of  each,  party 
will  be  qualified  by  the  exception. 

In  the  case  of  Hadley  v.  Clarice  (1), 
goods  had  been  put  on  board  the  defend- 
ants' vessel  under  a  contract  to  cany  them 
for  the  plaintiff  from  Liverpool  to  Leg- 
horn, the  dangers  of  the  seas  onlj  ex- 
cepted. Leghorn  was  then  in  the  posseB- 
sion  of  the  French  Republic ;  and,  when 
the  vessel  reached  Falmouth,  an  embargo 
was  laid  upon  her  under  an  order  in  conn* 
cil,  and  she  remained  there  under  Ae 
embargo  for  more  than  two  years,  viz., 
from  July,  1796,  until  August,  1798. 
The  question  was,  whether  the  defeiidantB 
were  bound  to  carry  on  the  plaintiff's 
goods.  It  was  contended  amongst  other 
things  for  the  defendants,  that  it  was  suf- 
ficient if  they  had  waited  a  reasonable 
time  after  the  embargo  was  first  laid,  and 
that,  there  being  no  probability  that  it 
would  be  taken  off  within  a  reasonable 
time,  and  it  in  fact  lasted  for  two  years* 
that  the  contract  was  at  an  end.  The 
Court,  however,  considered  that  the  de- 
fendants were  not  absolved  from  the  con- 
tract. Upon  this  point  Lawrenc^i  Ji 
said:  "The  counsel  for  the  defendants 
were  driven  to  the  necessity  of  in- 
troducing into  this  contract  other  terms 
than  those  which  it  contains.  They  con- 
tended that  the  defendants  were  only 
bound  to  ftdfil  their  engagement  within  a 
reasonable  time,  and  then  argued  that,  as 
the  embargo  prevented  the  coDapl©***^^ 
of  the  contract  within  a  reasonable  time, 
the  defendants  were  absolved  from  their 
engagement  altogether.  But  it  was  in- 
cumbent on  the  defendants  when  they 
entered  into  this  contract  to  specify  tlu3 
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terms  and  conditions  on  which  they  would 
engage  to  carry  the  plaintififs  goods  to 
Leghorn.  They  accordingly  did  express 
the  terms,  and  absolutely  engaged  to 
carry  the  goods,  *  the  dangers  of  the  seas 
only  excepted.'  That,  therefore,  is  the 
only  excuse  which  they  can  make  for  not 
pei^oirming  the  contract.  If  they  had 
intended  that  they  should  be  excused  for 
any  other  cause,  they  should  have  intro- 
duced such  an  exception  into  their  con- 
tract. In  Aleyn,  p.  27,  this  distinction  is 
taken, — *  Where  the  law  creates  a  duty 
or  charge,  and  the  party  is  disabled  to 
perform  it  without  any  default  in  him, 
and  hath  no  remedy  over,  there  the  law 
will  excuse  him  ;  bat,  when  the  party  by 
his  own  contract  creates  a  duty  or  charge 
upon  himself,  he  is  bound  to  make  it 
good  if  he  may,  notwithstanding  any 
accident  by  inevitable  necessity,  because 
he  might  have  provided  against  it  by  his 
contract.'  So,  in  this  case,  there  was  one 
accident  against  which  the  defendants 
provided  by  their  contract.  They  might 
also  have  provided  against  an  embargo : 
but  we  cannot  vary  the  terms  of  this  con- 
tract, and  the  defendants  must  be  bound 
by  the  terms  of  the  contract  that  they 
have  made." 

In  the  case  of  Touteng  v.  Hubbard  (16), 
a  Swedish  vessel  belonging  to  the  plain- 
tiff, and  then  in  London,  was  chartered 
to  proceed  to  St.  Michael's  and  there  load 
a  cargo  of  fruit  for  London,  restraints  of 
princes  and  rulers  excepted.  The  vessel 
proceeded  on  her  voyage  from  London  for 
St.  Michael's,  and  put  into  Eamsgate 
Harbour,  where  she  was  detained  under 
an  embargo  by  the  British  government 
npon  Swedish  vessels  for  six  mmiths,  viz., 
from  the  15th  of  January  until  the  19th 
of  June.  She  was  then  released ;  but 
the  season  for  shipping  fruit  from  St. 
Michael's  was  at  that  time  over,  and  the 
charterer  refused  to  load  a  cargo,  on  the 
ground  that  the  season  for  shipping  fruit 
had  long  since  passed,  and  that  the 
voyage  would  therefore  be  wholly  useless 
and  nugatory.  The  case  was  twice 
argued;  and  the  ultimate  decision  pro- 
ceeded upon  the  ground  that  the  plaintiff, 
SLB  a  Swedish  subject,  could  not  recover 

(10)  8  Bo0.  &  P.  291. 


from  the  defendant,  a  British  subject, 
damages  sustained  in  consequence  of  an 
embargo  by  the  British  government  upon 
Swedish  vessels.     But,  upon  the  general 
question,  in  the  judgment  of  the  Court 
delivered  by  Lord  Alvanley,  there  are  the 
following   passages:     "The   only   ques- 
tion, therefore,  will  be,  whether  the  de- 
fendant was  bound  by  the  terms  of  the 
charter-party  to  furnish  a  cargo  to  the 
plaintiff,   notwithstanding  the  interven- 
tion of  the  embargo.    I  will  first  consider 
for  what  purpose  and  for  whose  benefit 
the  words  '  restraint  of  princes  and  rulers 
during  the  said  voyage  always  excepted' 
were  inserted  in  the  charter-party.     It 
appears  to  me  that  they  were  introduced 
for  the  benefit  of  the  master,  not  of  the 
merchant,  and  that  the  true  construction 
of  the  charter-party  is  this, — the  captain 
engages  to  go  to  St.  Michael's,  restraint 
of  princes  excepted,   and  the  merchant 
engages  to  employ  him  and  furnish  the 
ship  with  a  cargo.     Lord  Kenyon,  in  the 
case  of  Blight  v.  Page  (17),  put  this  con- 
struction on  an  instrument  nearly  similar 
with  the  present.     If,  then,  this  had  not 
been  the  case  of  a  Swedish  ship  hired  by 
an  English  merchant,  the  merchant  would 
have  been  under  the  necessity  of  furnish- 
ing  the   ship  with  a  cargo  if  she  had 
arrived  at  St.  Michael's  as  soon  as  she 
conveniently  might  after  the  embargo  was 
taken  off,  although,  by  arriving  after  the 
fruit  season  was  over,  the  object  of  the 
voyage  might  be  defeated;  such  is  the 
doctnne  in  Hadley  v.    Clarice  (1)   and 
Blight  V.  Page  (17).    I  have  no  difficulty 
in  subscribing  to  the  doctrine  laid  down 
in  Hadley  v.  Clarke  (1),  that  a  common 
embargo  does  not  put  an  end  to  any  con- 
tract between  the  parties,  but  is  to  be 
considered  as  a  temporary  suspension  of 
the  contract  only,  and  that  the  parties 
must  submit  to  whatever  inconvenience 
may  arise  therefrom,   unless  they  have 
provided  against  it  by  the  terms  of  their 
contract.    The  object  of  the  voyage  might 
equally  have  been  defeated  by  the  act  of 
Orod  as  by  the  act  of  the  State,  as,  if  the 
ship  had  been  weather-bound  until  the 
fruit  season  was  over;  and  yet  in  that 
case  the  merchant  would  have  been  bound 

(17)  S  Bos.  &  P.  295ti. 
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to  fulfil  his  contract.  The  principle  of 
Hadley  v.  Clarke  (1)  is,  that  an  embargo 
is  a  circumstance  against  which  it  is 
equally  competent  to  the  parties  to  pro- 
vide as  against  the  dangers  of  the  seas, 
and  therefore,  if  they  do  not  provide 
against  it,  they  must  abide  by  the  conse- 
quences of  their  contract." 

In  Hurst  v.  JJsbome  (3),  a  vessel  which 
was  under  charter  by  the  defendants  was 
delayed  by  perils  of  the  seas  one  hundred 
and  fifty 'two  days  beyond  the  usual  time 
of  the  voyage  to  the  port  of  loading,  and 
the  defendants  in  consequence  refused  to 
load  her,  partly  on  the  ground  that  she 
had  arrived  after  the  time  when  the  export 
trade  usually  took  place  from  the  port  of 
loading,  namely.  Limerick.  All  the 
Judges  were  of  opinion  that  the  state  of 
the  trade  at  Limerick  did  not  affect  the 
question  ;  and  Willes,  J.,  upon  this  point 
laid  down  the  law  as  follows  :  "  As 
to  the  other  question,  whether  the  con- 
struction  of  the  charter-party  can  be 
affected  by  the  fact  that  the  particular 
description  of  cargo  could  only  be  sup- 
plied at  a  certain  season  of  the  year,  the 
answer  to  that,  I  apprehend,  is,  that  the 
charter-party  was  probably  entered  into 
in  the  hope  that  the  vessel  would  arrive 
at  Limeri9k  at  that  time  of  the  year. 
But  the  question  is,  who  takes  the  risk 
whether  she  will  or  not  ?  Why,  the 
person  who  is  to  ship  the  goods  takes  the 
risk,  unless  he  stipulates  that  the  other 
party  shall  take  it.  Here  it  is  not  stipulated 
that  the  vessel  shall  arrive  at  Limerick 
by  any  particular  day,  but  only  that  she 
shall  proceed  there  with  all  convenient 
speed.  The  owner  has  performed  his 
contract  to  proceed  to  Limerick  with  all 
convenient  speed,  when  he  has  done  all  he 
could,  but  has  been  prevented  by  dangers 
of  the  seas." 

In  the  American  case  of  Allen  v..  The 
Mercantile  Marine  Insurance  Company  (IS), 
a  vessel  had  been  stranded  and  sprang  a 
leak  which  took  three  weeks  to  repair, 
during  which  time  she  was  frozen  in  by 
ice,  and  there  was  no  possibility  that  the 
navigation  would  be  firee  or  the  vessel  bo 
able    to    continue    her    voyage  for  five 

(18)  6  Hnnds'  Ap.  Cas.  (now  cited  by  authority, 
as  44  New  York  Rep.  4a7. ) 


months.  There  was  the  usual  exception 
in  the  bill  of  lading  of  dangers  of  navi- 
gation. The  cargo  had  been  delivered 
up  to  the  shipper  free  of  freight,  and  the 
action  being  brought  against  the  under- 
writers for  loss  of  freight,  it  was  held 
that  both  the  stranding  and  the  closing 
of  the  navigation  were  dangers  of  the 
navigation  within  the  exception  of 
the  bill  of  lading,  and  excused  the 
delay  which  would  necessarily  ensue 
in  making  delivery  of  the  cargo  at  the 
port  of  destination,  and  did  not  afford  a 
sufficient  excuse  for  the  voluntary  sur- 
render of  the  cargo  to  the  shipper  free  of 
freight,  and  that  the  underwriters  on 
freight  therefore  were  not  liable.  The 
Court  there  expressed  their  opinion  that 
the  repairs  must  be  done  within  a  reason- 
able time ;  and  that  no  doubt  would  be 
so ;  but,  unless  the  owner  failed  to  com- 
plete them  within  a  reasonable  time,  there 
would  be  no  breach  of  contract  by  him. 
In  that  case  it  was  also  held  that,  so  long 
as  the  vessel  is  capable  of  completing  tbs 
voyage  and  thus  earning  the  freight, 
neither  the  question  of  profit  and  loss  to 
the  owner  nor  of  the  length  of  time 
required  to  deliver  the  cargo,  can  so  excuse 
the  surrender  without  payment  of  freight 
as  to  render  the  insurers  liable  as  for  aloss: 
and  that  neither  an  injury  to  the  vessel, 
not  sufficient  to  create  a  total  loss  but 
repairable  within  a  reasonable  time,  nor 
the  act  of  God  in  closing  navigation  by 
ice,  would  authorise  the  abandonment  oi 
the  voyage  ;  but  that  either  would  autho- 
rise a  detention  of  the  goods  until  the 
voyage  could  be  completed. 

The  case  of  Blasco  v.  Fletcher  (8)  was 
relied  upon  by  the  plaintiff.  It  was  an 
action  for  the  freight  of  goods  which 
during  the  voyage  and  in  consequence  of 
serious  damage  to  the  ship  had  been 
taken  possession  of  by  the  charterer  and 
sold  by  him:  but  the  decision  really 
turned  upon  the  point  of  whether  the 
charterer  had  authority  frt)m  the  ship- 
owner to  act  as  he  had  done,  which 
depended  upon  whether  he  had  adopted 
a  reasonable  course  under  his  special 
authority;  and  he  having  so  acted  and 
adopted  a  reasonable  course  for  the  in- 
terests of  all  parties,  it  was  held  that 
no  claim  for  freight  oould  be  maintained* 
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I  fail  to  see  the  application  of  that  deci- 
sion to  the  present  case. 

The  case  of  Qeipel  v.  Smith  (10),  which 
was  also  relied  upon  by  the  plaintiff, 
tarned  entirely  npon  the  exception  in  the 
charter-party  of  the  "restraint  of 
princes  :  **  and  it  was  held  that,  by  reason 
of  that  exception,  a  blockade  which  pre- 
vented the  defendant  (the  shipowner) 
from  proceeding  to  the  port  of  discharge, 
absolved  him  firom  doing  so,  or  even 
from  loading ;  and  a  fortiori^  where  by 
reason  of  the  blockade  the  charter-party 
conld  not  (as  was  alleged  in  one  of  the 
pleas  demurred  to)  have  been  carried 
out  within  a  reasonable  time.  The  de- 
fendants, the  shipowners,  in  that  case, 
were  held  to  be  wholly  excused  by  the 
terms  of  the  charter-party  from  proceed- 
ing to  deliver  the  cargo  if  loaded,  and 
therefore  it  was  considered  to  be  useless 
for  them  to  load,  and  that  they  were 
absolved  from  doing  so.  The  expressions 
to  be  found  in  the  judgments  in  that  case 
as  to  reasonable  time  must,  1  think,  be 
considered  to  have  reference  to  the  par- 
ticolar  allegations  in  one  of  the  pleas  to 
that  effect. 

There  are,  no  doubt,  cases  where  delay 
which  frustrated  the  object  of  a  contract 
has  been  held  to  absolve  a  party  from  the 
further  performance  of  it;  but  that  is 
only  where  there  has  been  some  default 
or  breach  ot  contract  by  the  other  party 
as  to  a  stipulation  which  was  not  in  the 
nature  of  a  condition  precedent,  and 
would  not,  but  for  such  frustration  of  the 
adventure,  have  gone  to  the  whole  con- 
sideration or  have  afforded  an  excuse  in 
law  for  the  breach  of  contract  complained 
of.  The  cases  of  Havelock  v.  Oeddes  (5), 
t^reema/n  v.  Taylor  (6),  and  Tarrahochia 
V.  Hickie  (7),  were  all  cases  where  there 
had  been  a  breach  or  default  by  one  of 
the  parties ;  and  the  question  arose  as  to 
the  effect  of  such  breach  if  it  frustrated 
the  whole  object  of  the  contract :  but  I 
am  not  aware  of  any  case  in  which  the 
mere  fiiistration  of  the  voyage  by  an  un- 
foreseen circumstance,  where  there  has 
been  no  breach  or  default,  has  been  held 
to  absolve  either  party  from  his  engage- 
ment., 

The  observations  of  several  of  the 
learned  Judges  in  Banhin  v.  Potter  (11), 


in  the  House  of  Lords,  are  certainly  de- 
serving of  great  consideration  with  refe- 
rence to  the  obligation  of  a  charterer  to 
load  a  cargo  where,  upon  a  ship  becoming 
disabled,  the  necessary  repairs  are  likely 
to-  cause  considerable  delay  and  inconve- 
nience to  him.  But,  on  the  other  hand, 
the  consequences  to  the  shipowner,  if  a 
charterer  were  at  liberty  to  throw  up  the 
contract  under  such  circumstances,  might, 
and  in  many  instances  would,  be  very 
serious  with  reference  not  only  to  the 
engagement's  into  which  the  snipowner 
had  entered  with  the  crew  and  other  per- 
sons connected  with  the  voyage,  but  also 
with  reference  to  further  charters  and 
engagements  of  the  vessel  which  might 
be  dependent  on  the  first  charter. 

It  seems  to  me  almost  impossible  to 
determine  the  rights  or  obligations  of  the 
parties  upon  any  principle  or  doctrine  of 
convenience,  which  must  vary  in  almost 
every  case,  and  might  affect  the  respec- 
tive parties  to  the  contract  so  very  diffe- 
rently ;  and  the  only  safe  rule,  as  it  seems 
to  me,  is  to  abide  by  the  general  principles 
of  law  and  the  cases  that  have  been  de- 
cided. Those  decisions  have,  as  far  as  I 
know,  been  uniform, — ^that  a  charterer 
is  not  discharged  where  the  delay  arises 
from  an  excepted  cause,  and  where  there 
has  been  no  breach  of  contract  or  default 
by  the  shipowner.  I  am  not  aware  of 
any  decision  to  the  contrary,  although 
expressions  may  be  found  in  some  of  the 
cases  to  that  effect ;  nor  have  1  been  able 
to  discover  any  authority  for  saying  that 
a  shipowner  who  makes  a  contract  to 
proceed  with  convenient  speed  (sea  perils 
excepted)  comes  under  any  obligation 
that  his  ship  shall  arrive  within  a  reason- 
able time  with  reference  to  the  business 
of  the  charterer ;  and  I  cannot  find  any 
clear  ground  of  mutual  convenience  in 
such  cases  which  should  induce  the 
Courts  to  lay  down  such  a  rule.  It  also 
appears  to  me  that,  if  any  such  doctrine 
were  allowed  to  prevail,  it  would  give  rise 
to  great  confusion,  and  no  one  would 
know,  when  once  a  ship  was  disabled, 
what  the  effect  would  be  on  her  engage- 
ments, or  what  course  ought  to  be  taken 
either  by  the  owner  or  the  charterer. 
Where  parties  desire  to  protect  them- 
selves against    contingencies,  they  can 
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always  do  so  by  express  provisions ;  and, 
if  they  omit  to  adopt  this  precaution, 
and  especially  when  snch  contingencies 
are  provided  for  by  being  excepted  from 
the  contract,  they  have  no  good  gronnd 
for  complaint  if  they  suffer  inconvenience, 
or  loss,  by  being  held  to  the  terms  of  their 
contract. 

Where,  from  the  nature  of  the  contract, 
circumstances  occur  which  make  its  pro- 
visions altogether  inapplicable,  it  may  be 
admitted  that  the  contntct  has  no  longer 
any  effect ;  but  that  doctrine,  as  it  seems 
to  me,  does  not  apply  to  a  case  like  the 
present,  where  the  vessel  might  and 
ought  to  have  been  repaired,  and  where 
the  cargo  of  iron  could  have  been  loaded 
and  carried  to  its  destination,  and  where 
the  contract  might  thus  have  been  fully 
performed  on  both  sides,  and  where  the 
contingency  which  has  occurred  of  dam- 
age to  the  vessel  by  sea  perils  was  speci- 
ally contemplated  and  provided  for  in  the 
contract  itself. 

In  answer  to  questions  put  by  the 
learned  Judge,  the  jury  found  that  the 
time  necessary  for  getting  the  ship  off 
and  repairing  her  was  so  long  as  to  make 
it  unreasonable  for  the  charterers  to 
supply  the  agreed  cargo  at  the  end  of 
such  time,  and  so  long  as  to  put  an  end, 
in  a  commercial  sense,  to  the  commercial 
speculation  entered  upon  by  the  ship- 
owner and  the  charterers. 

If  the  general  views  which  I  have 
stated  with  respect  to  the  law  applicable 
to  this  case  be  correct,  then  I  apprehend 
these  findings  by  the  jury  are  wholly 
immaterial,  and  that  the  defendants,  not- 
withstanding what  the  jury  have  so 
found,  would  be  entitled  to  our  judgment ; 
but,  as  such  findings  of  the  jury  seem  to 
have  proceeded  mainly  upon  the  inten- 
tion and  object  of  the  charterers  in 
agreeing  to  load  the  vessel,  it  appears  to 
me  that  they  cannot,  consistently  with 
the  view  of  the  law  which  I  have  ven- 
tured  to  express,  be  supported  in  point 
effect. 

The  underwriters  do  not  insure  against 
mere  delay  or  its  consequences,  nor 
against  wrongfal  breaches  of  contract  or 
the  voluntary  surrender  of  a  charter* 
party ;  and,  assuming  that  the  charterers 
were  not  justified  in  their  refusal  to  load 


the  vessel  under  the  charter-party,  then  it 
is  clear  there  is  no  loss  of  froight  by  any 
of  the  perils  insured  against.  The  vessel 
was  not  wholly  lost,  but  might  and  ought 
to  have  been  repaired;  and  she  would 
then  have  been  capable  of  completing  the 
voyage  and  earning  the  freight. 

The  probable  delay  in  this  case  was 
provided  for  and  excepted  by  the  express 
terms  of  the  charter-party;  and  there 
was  consequently  no  breach  of  any  con- 
dition or  warranty — no  default  or  breach 
of  the  charter-party  by  the  plaintiff ;  and 
not  even  a  breach  of  any  stipulation  in 
the  contract  for  which  an  action  for 
damages  could  have  been  maintained 
against  him ;  and  therefore  in  my  opinion 
nothing  to  justify  the  charterers  on  that 
ground  or  under  the  provisions  of  the 
charter,  in  refusing  to  carry  it  out. 

If  the  charterers  were  not  entitled — as 
I  think  they  were  not — ^to  throw  up  the 
charter,  then  the  remedy  of  the  plaintiff 
for  the  freight  is  against  them  (unless  he 
has  precluded  himself  from  that  remedy 
by  assenting  to  the  abandonment  of  the 
charter),  and  not  against  the  under- 
writers ;  and  I  think,  under  the  circum- 
stances, that,  upon  tMs  point,  the  view 
which  my  brother  Brett  originally  took 
at  the  trial  was  correct,  and  that  our 
judgment  ought  to  be  for  the  defendants. 

My  two  learned  brothers  being  of  a 
different  opinion,  the  judgment  of  the 
Court  will  be  entered  for  the  plaintiff. 

The  rule  will,  therefore,  be  absolute 
to  enter  the  verdict  for  the  plaintiff  in 
the  first  action,  for  a  partial  loss  on  the 
ship,  the  amount  of  which  loss  is  to  be 
ascertained  by  an  average-stater,  as 
arranged  between  the  parties ;  and  also 
to  enter  the  verdict  in  the  second  action 
for  the  plaintiff  as  for  a  total  loss  of  the 
freight. 

Bute  ahsolute  accordingly. 


Attorneys — Norris,  for  plaintiff;  Field,  Boecoe, 
&  Co.,  agents  for  Bateson  &  Co.,  Lirerpod,  for 
defendants. 
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[IN  THE  HOUSE  OF  LORDS.] 

DUDMAN    (clerk)    (plaintiff  in 

-toyo  error,  defendcmt  in  the  Gouri 

J        10    '       ^^^^  ^-  viGAB  (defendcmt 

^^^  inerroT^plavniiffiniheOowrt 

^     helow). 

Tithes — Modus — Conversion  into  *^TiU 
lager 

Land  was  held  subject  to  a  modus  in  lieu 
of  tithe  until  it  should  he  converted  into 
tillage,  when  a  yea/rly  rent  at  so  much  per 
acre  was  to  become  payable : — ^Held,  that  the 
buUding  a  house  upon  such  land  and  con^ 
verting  a  part  of  it  into  an  orchwrd  was  not 
a  conversion  into  UEUige  or  a  breach  of  the 
modus,  and  thai  the  same  modus  contiwued 
in  force, 

A  smaill  portion  of  the  Umd  was  con^ 
verted  into  a  garden  for  the  we  and  con' 
venience  of  the  house : — Semble,  such  con- 
version was  not  a  conversion  into  tillage. 

An  award  mads  under  a/nlnclosvreAct  set 
out  the  ^^  Hthe  money  payment  to  be  hereafter 
payable  out  of  lands  subject  to  m^oduses  in 
the  event  of  and  during  the  tims  when  the 
laaids  or  any  part  thereof  should  be  con- 
verted  into  tillage^  A  schedule  to  the 
award  shewed  the  actual  measurement  of 
the  land  in  question  to  be  la.  Ir.  8p. ;  the 
payment  to  be  made  on  conversion  12s,  8^d,; 
and  the  payment  per  acre  10s.  The  owner 
having  converted  a  small  portion  into  gar- 
den,  and  having  paid  in  respect  of  thai 
portion  after  the  rate  of  10s,  per  acre : — 
Held,  that  if  such  payment  was  of  ^  right 
payable  in  respect  of  the  small  portion  so 
converted,  it  did  not  follow  that  payment 
must  be  made  in  the  same  way  in  respect  of 
the  rent  of  the  land  which  was  not  converted. 

This  was  a  proceeding  in  error  from  a 
jadgment  of  the  Court  of  Exchequer 
Chamber  affirming  the  judgment  of  the 
Court  of  Common  Pleas  upon  a  Special 
Case  stated  in  an  action  of  replevin,  in 
which  the  now  plaintiff  in  error  was  de- 
fendant, and  the  now  defendant  in  error 
was  plaintiff. 

The  action  was  brought  by  the  plaintiff, 
who  was  a  &rmer  and  landowner  residing 
at  Pitney  in  the  county  of  Somerset, 
against  the  defendant,  who  was  the  rector 
of  the  parish  of  Pitney,  to  recover  dam- 
ages for  a  distress  levied  on  the  plaintiff's 

Nbw  SiBiw,  42.— O.P. 


goods  for  the  sum  of  Bl,  16s.  Sd,,  being 
six  years'  arrears  of  a  com  rent-charge 
alleged  to  be  due  to  the  defendant  as  for 
a  broken  modus. 

The  tithes  of  the  parish  of  Pitney, 
otherwise  Pitney  L*Ortie,  were  commuted 
before  the  Tithe  Commutation  Act  for  a 
com  rent-charge  by  an  award  made  under 
the  provisions  of  the  Genera]  Inclosure 
Act,  41  Geo.  3.  c.  109,  and  the  Pitney 
Inclosure  Act,  42  Geo.  8.  o.  xv.  (private). 
The  latter  Act  provided  that  lands 
exempted  from  payment  in  kind  by 
moduses  were  not  to  be  affected,  but  the 
moduses  were  to  continue  payable,  and 
the  lands  exempted  were  to  be  ascertained 
by  the  award.  The  award  stated  all  the 
particulars  relating  to  the  exempted  lands 
in  a  schedule;  m  referring  to  whi<5h 
schedule  the  arbitrator,  after  stating  that 
in  the  Pitney  modus  schedule  appended 
to  his  award,  he  had  set  forth  the  lands, 
&e,,  subject  to  moduses,  and  that  the 
lands,  &c.,  exempted  by  moduses  were 
liable  to  become  subject  to  the  payment 
of  tithes  when  the  same  should  be  occu- 
pied by  persons  not  i*esidiQg  within  the 
parish  of  Pitney,  or  should  be  converted 
into  tillage,  used  the  following  language : 
"1  have  inserted  in  the  said  schedule, 
opposite  to  such  lands,  the  tithe  money 
payment  to  be  hereafter  payable  thereout 
respectively  in  the  event  of  and  during 
the  time  when  the  same  lands  or  any 
part  thereof  may  be  occupied  by  any 
person  or  persons  not  residing  within  the 
parish  of  Pitney,  or  shall  be  converted 
into  tillage  as  aforesaid.*'  The  particulars 
ascertained  by  the  schedule  in  respect  of 
the  lands  in  question  in  the  schedule  were 
therein  entered  in  ten  columns  as  follows 
— ^first.  No.  on  plan  422  ;  second,  property 
of  Matthews,  John,  sen. ;  third,  computed 
acreage  1  acre ;  fourth,  modus  payable 
yearly  Id, ;  fifth,  actual  measure  of  land 
la.  Ir.  3p. ;  sixth,  yearly  rent  to  be  paid 
to  the  rector  of  Pitney  when  the  modus 
lands  shall  be  occupied  by  non-residents, 
4^.  9d,  ;  seventh,  payments  per  acre  3^. 
3|ci. ;  eighth,  com  payment  at  Ss,  7^d,  per 
bushel,  4  gallons,  3^  pints ;  ninth,  yearly 
rent  to  be  paid  to  the  rector  of  Pitney 
when  the  modus  lands  shall  be  converted 
into  tiU^e,  12s.  8^.;  tenth,  payment 
per  acre  10s. ;  eleventh,  com  payment  at 
2Q 
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8s.  7^d,  per  bushel,  1  buBhel  3  gallons  6^ 
pints. 

About  forty  years  before  the  action  a 
house  had  be^  built  on  part  of  No.  422, 
also  about  twenty-two  perches  had  been 
oonyerted  into  a  garden  for  the  use  of  the 
house,  and  the  remainder  had  been  planted 
for  an  orchard.  Down  to  October,  1869, 
the  modus  of  Id.  had  been  paid  and  ac« 
oepted.  In  October,  1869,  the  agent  of 
the  rector  claimed  SI.  168.  Sd.,  b^ng  six 
years'  arrears  of  the  com  rent  (12^.  B^d.) 
charged  under  column  nine  of  the  sche- 
dule, on  the  ground  that  the  planting  of 
the  ground  as  an  orchard  was  a  breach  of 
the  modus,  and  the  conversion  of 
into  garden  was  a  conyersion  into 
equi'mlent  to  a  conyersion  of  the  whole 
into  tillage.  The  plaintiff,  now  respon- 
dent^ refused  to  pay  the  whole  sum 
claimed,  but  he  tendered  the  sum  of  9^., 
being  six  years'  arrears  in  respect  of  the 
tweniy-two  perches  actually  conyerted 
into  gsj^en  at  the  rate  of  10s.  per  acre 
specified  in  column  ten  of  the  schedule. 

In  order  to  try  the  question,  the  rector 
by  arrangement  distrained  for  the  amount 
claimed,  the  plaintiff  replevied  in  the  So- 
mersetshire County  Court.  The  action 
was  removed  to  the  Court  of  Common 
Pleas,  and  the  opinion  of  the  Court  was 
asked  on  a  Special  Case,  whether  the 
plaintiff  was  entitled  to  recover  damages 
m  respect  of  the  distraint.  If  he  was  not 
so  entitled,  the  judgment  was  to  be  en- 
tered for  the  defendant's  daim  of  SI, 
ISs.  Sd.  and  costs. 

The  Court  of  Common  Pleas,  and,  in 
error,  the  Court  of  Exchequer  Cham- 
ber, gave  judgment  in  favour  of  the  de- 
fendajit  for  the  full  amount  of  damages 
claimed  and  costs,  being  of  opinion  that 
there  had  been  no  conversion  mto  tillage, 
and  that  the  modus  continued  in  force. 
For  the  report  in  the  Exchequer  Chamber, 
see  40  Law  J.  Rep.  (n.s.)  C.P.  229. 

Fhilbrick  and  Edwin  Jones^  for  the 
plaintiff  in  error. — The  conversion  into 
garden  of  a  part  was  a  conversion  into 
tillage,  and  the  conyersion  of  the  remain- 
der into  an  orchard  was  a  conversion  to 
another  use  and  nature.  In  Bedmgfidd 
V.  Feah  (1)  such  a  conversion  was  ex- 
(1)  Cro.  Eli*.  467*. 


pressly  mentioned  as  one  of  the  modes  of 
conversion  which  would  render  land 
which  was  subject  to  a  modus  liable  to 
the  payment  of  tithe.  Tillage  does  not 
necessarily  imply  the  use  of  a  plough.  In 
BirchY.  Stevenson  (2)  the  expression  was — 
if  the  land  be  broken  up,  ploughed  or  con- 
verted into  tillage.  In  the  Pitney  Indosure 
Act,  the  commissioner  is  orderod  to  pub- 
lish directions  as  to  the  layine  down, 
ploughing,  tilling  and  folding  of  uie  lands 
to  be  inclosed,  so  that  in  this  very  act  a 
distinction  is  drawn  between  ploughing 
and  tillage.  But  any  conversion  of  land 
subject  to  a  modus  would  destroy  the  mo- 
dus, as  by  converting  grassland  into  a  hop- 
yard— Eoife'« -46r.  651,  Dismes  F.  2 ;  or  a 
conversion  of  fulling  mills  into  com  mills 
—Com.  Dig.  499,  Dismes  H.  12  and  489, 
E.  20.  Moreover  a  modus  must  be  cer- 
tain, it  must  discharge  the  lands  alto- 
gether or  fix>m  a  certam  tithe ;  a  modus  of 
so  much  per  pound  according  to  the 
value  of  the  land  or  of  one  kind  of  tithe 
for  another  kind  is  void — Oom.  Dig.  485, 
486,  E.  16, 17.  Therefore,  both  by  the 
conyersion  of  a  part  into  garden  and 
by  the  conversion  of  part  into  orchard, 
this  whole  modus  is  destroyed,  or  at  least 
suspended,  and  tithes  are  payable  out  of 
this  land  after  the  rate  specified  in  the 
schedule  to  the  award. 

Manisty  and  OharleSj  for  the  respondent^ 
were  not  called  on. 

The  Lobd  Chakcellob. — So  far  as  the 
question  raised  by  this  appeal  relates  to 
me  garden  land,  there  is  no  reason  for 

C*  Lordships  expressing  any  opinion, 
use  the  respondent  has  tendered  the 
amount  which  would  under  the  award  be 
payable  in  respect  of  the.  twenW-two 
perches  which  have  been  convertea  into 
garden,  and  also  because  of  the  nature  of 
tiie  pleadings  by  which  the  only  question 
raised  was  whether  the  plaintiff  was  en- 
titled to  recover  damages,  or  whether  the 
defendsmt  diould  recover  the  amount  of 
SI.  Us.  Sd. 

The  language  of  the  commissioner  with 
reference  to  the  award, — **  I  have  inserted 
in  the  said  schedule,  opposite  to  such 
lands,  the  tithe  money  payment  to  be 
hereafter  payable  thereout  respectively  in 
(2)  3  Taunt.  469. 
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the  event  of  and  dnring  the  time  when 
the  same  lands  or  cmj  part  thereof  m&y  be 
occnpied  by  any  person  or  persons  not 
residing  in  the  said  parish  of  Pitney,  or 
shall  be  converted  into  tillage,"  would 
have  allowed  of  the  argument  that  con- 
version of  any  part  of  the  land  into  til- 
lage would  nuJce  the  whole  liable  to  the 
payment  of  tithe  money,  and  that  by  the 
conversion  of  a  part  into  garden  ground 
the  modus  was  wholly  destroyed,  but  no 
such  argument  was,  wisely,  addressed  to 
this  House.  The  Act  which  is  recited 
in  the  award  was  intended  once  for  all 
to  settle  the  future  payments  between 
these  parties,  and,  except  for  the  purpose 
of  illustration  in  argument,  we  have 
nothing  to  do  with  the  land  as  it  would 
have  stood  if  the  tithe  had  not  been 
commuted.  The  moduses  were  of  a  very 
special  and  peculiar  kind,  as  to  the  law- 
folness  of  which  it  is  just  possible  that 
before  the  passing  of  the  Act  some  doubt 
might  have  existed,  but  of  course  none  can 
be  raised  now.  The  only  question,  there- 
fore, is  that  which  is  raised  by  the  Special 
Case, — ^whether  the  plaintijQT  in  the  Court 
below  is  entitled  to  recover  damages,  and 
the  question  is  limited  to  the  conversion 
of  part  of  the  land  into  orchard*  Now 
it  cannot  be  seriously  ar^ed  that  the 
planting  of  land  with  trees  is  a  conversion 
mto  tiflage.  But  the  award  made  in 
pursuance  of  the  Act  expressly  shews 
that  unless  converted  into  tillage  this 
land  is  exempt  from  tithe.  The  argu- 
ment, in  fact^  is  that  the  words  "  con- 
verted into  tillage "  do  not  mean  what 
they  state  but  something  wholly  different, 
or  that  they  mean  converted  into  any 
other  kind  of  use,  in  respect  of  which 
other  tithes  would  be  payable.  I  should, 
therefore,  advise  that  the  judgment  of  the 
Court  of  Exchequer  Chamber  be  affirmed, 
and  this  appeal  be  dismissed  with  costs. 

LoBDS  Chelmsfobd  and  Colonsat  con- 
curred. 

Ajppeal  dismissed  mth  costs. 


Attorneys — ^Lowless,  Nelson  &  Jones,  for  plaintiff 
in  eiror ;  Vizard,  Ciowder  &  Anstie,  agents  for 
Tnson,  of  Hchester,  for  defendant  in  error. 


[IN  THE  HOUSE  OF  LOBDS.] 

""ALLEN  (derk)  v,  the   bishop 

1873  ^^   GLOUCESTER  AND   BRISTOL 

J  Vg    '         AND  THE    RIGHT    REV.   DAVID 

^"^®        *  ANDERSON      AND      THE      REV. 

CHARLES  HILL  WALLACE. 

Church  Building  Act,  5  Oeo.  4i,  c.  103 — 
Bight  of  Presentation  to  Incumbency — 
Election  of  Trustee, 

Section  6  of  the  5  Geo,  4.  c,  103,  a 
church  building  Act,  provides  that  the  per* 
sons  subscribvng  hOl,  to  the  buiMing  of  a 
church  huiU  und^  that  Act  shall  have 
power  to  elect  three  trustees  from  among 
themselves  for  the  management  of  the  tern* 
poral  affairs  of  the  church,  and  for  the 
nomination  to  the  bishop  of  a  spiritual  per- 
son to  serve  the  same ;  such  trustees  to  be 
called  life-trustees.  Section  7  provides  that 
in  case  of  the  death  or  resignation  of  any 
of  such  trustees,  the  m^ority  of  the  svh- 
scribers  of  bOl.  present  at  a  meeting,  which 
the  surviving  trustee  or  trustees  are  required 
to  convene,  manf  elect  fro^ii  among  them' 
selves  another  person  to  be  a  life  trustee  in 
the  place  of  the  trustee  so  dying  or  resign- 
ing.  Section  12  Umits  the  right  of  nomi- 
nation by  the  life  trustees,  elected  under 
sections  o  a/nd  7  to  the  first  two  turns  or  to 
any  number  of  turns  that  may  occur  within 
forty  years  after  tJie  consecration  of  the 
church,  AU  suhsequent  nominatixms  were 
to  be  in  the  incumbent  of  the  parish  in  which 
such  church  should  be  built ;  and  if  all  the 
subscribers  entitled  to  elect  trustees  should 
die  within  the  forty  years,  ^.,  the  nomina- 
tions are  to  be  made  by  the  incumbent  during 
such  period,  "  Provided  also  that  if  all 
such  subscribers  shall  die  so  thai  no  such 
election  of  any  trustee  can  be  made,  and 
any  one  of  the  trustees  for  the  time  shall 
die  or  vacate,  then  and  in  every  such  case 
the  incumbent  for  the  time  being  shall  be 
and  become  a  trustee  to  use  and  exercise  all 
powers  and  authorities  given  to  trustees 
under  the  provisions  of  this  Act " ; — Held, 
that  where  only  one  subscriber  of  50i.  was 
left  surviving,  and  only  one  trustee  by  elec- 
tion, the  incumbent  of  the  parish  became 
trustee  ex  officio  jointly  wUh  the  surviving 
trustee  by  election,  and,  on  the  death  of  the 
latter  within  the  forty  years,  entitled  to  no^ 
minate  on  the  vacancy  in  the  incumbency  of 
the  church. 
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In  1830,  F,  and  others^  exceeding  three 
in  number^  subscribed  501,  O'piece  towards 
huilding  a  church  which  was  buiU  under 
the  above  Act,  Three  life  trustees  were 
duly  elected,  wlio  aU  died,  cund  fresh 
trustees  were  elected  in  their  places.  In 
AprUf  1866,  ordy  one  of  these  new  tniS' 
tees  thus  elected  in  the  place  of  the  original 
trustees,  viz,,  H,,  was  living.  In  July,  1866, 
J^.,  believing  that  he  was  the  sole  surviving 
subscriber  of  501,,  and  being  wiaware  that 
H,  was  yet  alive,  went  through  the  form  of 
publishing  a  notice,  in  the  mode  prescribed 
by  the  Act,  convening  a  meeting  of  the 
subscribers  of  501,,  and  at  the  time  and 
plaice  mentioned  in  the  notice  he  elected 
himself  a  life  trustee.  In  April,  1867,  H., 
the  survivor  of  the  trustees,  died,  and  F. 
thereupon  became  in  fact  the  sole  surviving 
suhsonber  of  501,  On  the  11th  of  August^ 
1867,  the  incumbency  of  the  church  became 
va^eant,  and  F.  immediatehf,  viz,,  an  the 
22nd  of  August,  1867,  nominated  the  Bev. 
J,  A,  The  bishop  refused  to  accept  thai 
nomination,  and  approved,  licensed  and  in* 
ducted  another  clerk  who  had,  on  the  l^th 
of  August,  1867,  been  nominated  by  the 
incumbent  of  the  parish.  By  this  time  F. 
had  discovered  that  in  July,  1866,  he  was 
not  the  sole  surviving  subscriber  of  501, 
He  therefore  went  through  the  form  of  con' 
vening  another  meeting  for  the  20th  of  Sep- 
tember, 1867,  at  which  he  again  elected 
himself  a  life  trustee  in  the  place  of  H,,  the 
original  trustee,  and  on  the  same  day  he 
again  nominated  the  Rev,  J,  A,  to  the 
bishop ; — Held,  that  prior  to  the  incum" 
bency  becoming  vacant  in  August,  1867, 
the  incumbent  of  the  parish  had  become  a 
trustee  jointly  with  the  then  surviving  trus- 
tee, and  had  a  right  of  nomination  of  a 
spiritual  person  to  serve  the  church,  and 
that  H,  loas  not,  eitlier  on  the  22nd  of 
August  or  on  the  20th  of  September,  1867, 
a  sole  trustee  either  by  election  or  by  reason 
of  his  being  the  sole  surviving  subscriber  of 
501.,  and  tJierefore  he  was  not  solely  entitled  to 
nominate  to  the  living  on  either  of 'those  days. 

This  waa  a  proceeding  in  error  from  a 
judgment  of  the  Court  of  Ezcheqaer 
Chamber,  which  had  affirmed  a  judgment 
of  the  Court  of  Common  Pleas  upon  an 
action  of  quare  impedit,  in  which  the 
&ctB  were  stated  in  a  Special  Case*    The 


case  before  the  Court  of  Exchequer 
Chamber  is  reported  in  38  Law  J.  Rep. 
(n.s.)  C.P.  341,  and  before  the  Court  of 
Common  Pleas  in  the  same  volume  at  p. 
253,  sub  nom.  Fowler  and  another  v.  The 
Bishop  of  Oloticester,  where  the  Special 
Case  is  printed. 

The  question  was  whether  Mr.  Fowler, 
the  co-plaintiff,  with  the  now  plaintiff  in 
error  in  the  Courts  below,  had  a  right  to 
nominate  or  present  the  plaintiff  in  error 
to  the  Bishop  of  Gloucester  as  a  spiritual 
person  to  serve  the  church  of  the 
Holy  Trinity,  Hotwells,  in  the  dtj  of 
Bristol,  which  church  had  been  built 
under  the  Church  Building  Act,  5  (Jeo.  4. 
c.  103.  This  Act,  after  providing  for  the 
election  of  life  trustees  by  a  majority  of 
the  subscribers  of  501,  and  upwards  to- 
wards the  building  of  the  church  and  for 
the  election  of  trufitees  in  succession  to 
any  of  those  first  elected  who  might  die 
or  resign,  enacts,  by  section  12,  as  foU 
lows — "And  be  it  further  enacted  that 
the  life  trustee  or  trustees  of  any  such 
church  or  chapel  which  shall  be  built  or 
purchased  by  private  subscription  mav 
nominate  for  the  first  two  turns  whi<m 
shall  occur  after  the  consecration  of  the 
church  or  chapel,  or  for  any  number  of 
turns  which  may  occur  during  the  space 
of  forty  years  after  the  same,  to  the  bishop 
of  the  diocese  for  his  approbation  and 
license,  a  spiritual  person  to  serve  the 
same;  and  all  subsequent  nominations 
shaU  be  in  the  incumbent  of  the  parish 
or  extra-parochial  placd  in  which  such 
church  or  chapel  shall  be  built  or  pur- 
chased ;  unless  m  case  of  such  chapel  being 
made  a  district  church  as  hereinafter 
mentioned,  in  which  case  such  subsequent 
nomination  shall  be  in  the  patron  of  the 
church  of  the  oricrinal  parish ;  and  in  case 
of  any  neglect  of  any  trustee  or  trustees, 
patron  or  incumbent  respectively,  to  make 
such  nomination,  the  same  shcJl  lapse  as 
in  the  case  of  actual  benefices ;  and  if  all 
the  subscribers  entitled  to  elect  trustees 
shall  die  before  such  nominations  shall 
have  been  made,  or  such  forty  years  shall 
have  elapsed  as  aforesaid,  then  and  in 
every  such  case  the  nomination  shaU  be 
made  by  the  incumbent  during  such 
period.  Provided  also,  that  if  M  such 
subscribers  shall  die,  so  that  no  Buoh 
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^tion  of  any  trastees  can  be  made,  and 
r  one  of  the  tmstees  for  the  time  shall 
or  vacate,  then  and  in  every  snoh  case 
)  iiiCTixal>entfor  the  time  being  shall  be 
cL  l>eooiiLe  a  trostee,  to  nse  and  exercise 
poip^ers  and  authorities  given  to  trus- 
ts xLnder  the  provisions  of  this  Act." 
In  the  year  1830  the  chnrch  or  chapel 
the  Soly  Trinity,  Hot  wells,  in  thepansh 
'  Clifton  and  city  of  Bristol,  was  built  by 
ibacriptions  under  the  above  Act,  and  a 
Lr.  Fowler  was  one  who,  with  many  others, 
absoribed  upwards  of  601.  towards  its 
nilding.     On  the  6th  of  October,  1830, 
Mr    B.     T.     Hartopp,     Bart.,    Thomas 
Chippie,  and  A.  G.  H.  Battersby  were 
Inly  elected  tmstees  under  section  6  of 
^he   Act ;    and  on  the  8th  of  the  same 
Dctober,    they  nominated    the   Rev.  J. 
Bensman.     On  the  26th  of  August,  1833, 
Mr.   Isaac  Cooke  was  elected  trustee  in 
the  place  of  Sir.  E.  T.  Hartopp,  deceased. 
On  the  21st  of  September,  1836,  J.  S. 
Harford  was  elected  trustee  in  the  place 
of  Thomas  Whippie ;  and  on  the  17th  of 
July,  1854,  the  Rev.  J.  Hensman,  who 
had  previously  resigned  the  incumbency, 
and  A.  Hillhouse,  were  elected  life  trustees 
in  the  places  of  A.  G.  H.  Battersby  and 
1.  Cooke,  deceased.    In  April,  1864,  the 
Rev.  J.  Hensman  died,  and  no  new  trustee 
was  appointed  in  his  place.    On  the  16th 
of  April,  1866,  J.  S.  Harford  died,  and 
no   trustee  was    elected   in   his    place. 
At  that  time  Mr.  Fowler  and  A.  Hillhouse 
were  the  sole   surviving   subscribers  of 
50L  to  the  building  of  the  church.    In 
July,  1866,  Mr.  Fowler,  not  being  aware 
that   A  Hillhouse  was   aHve,  called  a 
meeting  of  subscribers  of  50Z.,  at  which 
he  elected  himself  a  life  trustee.    On  the 
9th  of  April,  1867,  A.  Hillhouse  died. 
On  the  11th  of  August,  1867,  the  incum- 
bency of  the  church  became  vacant  by 
the  resignation  of  the  Rev.  Humphrey 
Allen,  at  that  time  incumbent  of  it.     On 
the  19th  of  August,  1867,  the  Vicar  of 
Gliffcon,  the  defendant  Anderson,  nomi- 
nated the  defendant,  the  Rev.  G.  H.  Wal- 
lace, as  his  clerk  to  serve  the  church ;  and 
on  the  22nd  of  August,  1867,  Mr.  Fowler 
nominated  the  plaintiff  the  Rev.  J.  Allen. 
The  bishop  approved,  licensed   and  in- 
ducted the  Rev.,0.  H.  Wallace.     Mr. 
ir,  conceiving  that  his  nomination 


had  not  been  accepted  by  the  bishop  on 
account  of  some  irregularity  in  his  ap- 
pointment of  himself  as  life  trustee,  went 
through  the  form  a  second  time  of  con- 
vening a  meeting,  and  of  electing  himself 
a  trustee ;  and  on  the  20th  of  September, 
1867,  he  again  nominated  the  Rev.  J. 
Allen  to  serve  the  church.  But  the  bishop 
refhsed  to  accept  the  nomination,  on  the 
ground  that  he  had  previously  acted  on 
the  nomination  of  the  defendant,  the  Right 
Rev.  David  Anderson. 

Therefore  the  plaintiff  brought  their 
action  against  the  defendants  declaring 
that  they  had  unjustly  hindered  the  plain- 
tiff, J.  Fowler,  from  nominating  and  pre- 
senting the  plaintiff,  J.  Allen,  to  the 
church.  The  question  left  by  the  Special 
Case  for  the  opmion  of  the  Court  (which 
was  to  have  liberty  to  draw  inferences), 
was  "  whether  the  plaintiff,  Fowler,  was 
at  the  time  of  either  of  the  nominations 
made  by  him  of  the  plaintiff,  the  Rev. 
J.  Allen,  to  the  said  church  entitled  to 
nominate  or  present  thereto." 

The  Court  of  Common  Pleas  and,  on 
error  brought,  the  Court  of  Exchequer 
Chamber  had  given  judgment  against 
the  plaintiff,  on  the  ground  that  Mr. 
Fowler  did  not  become  a  life  trustee  by 
election  or  otherwise,  and  that  the  nomi- 
nations made  bvhim  were  therefore  invalid. 
From  this  judgment  the  Rev.  J.  Allen 
now  brought  error  alone,  and  in  forma 
pauperis. 

Philhrich  {Bavoson  Ydverton  with  him) 
was  heard  for  the  plaintiff  in  error. 

Lopes  and  Ledyardj  for  the  defendants 
in  error,  were  not  called  on. 

The  Lord  Chancellor. — ^The  present 
appeal  cannot  succeed  unless  Mr.  Fowler 
was  the  sole  trustee  at  the  time  of  pre- 
sentation by  him  to  the  bishop  of  the 
plaintiff,  Mr.  Allen.  A  question  has  been 
raised  whether  there  is  any  provision 
made,  by  section  7  of  the  Act  referred  to, 
for  filling  the  place  of  a  trustee  appointed 
in  place  of  one  of  the  three  first  appointed 
trustees,  and  as  in  this  case  all  the  three 
first  appointed  trustees  had  been  replaced 
by  others,  the  last  of  whom  was  Mr.  Hill- 
house, who  died  in  April,  1867,  if  on  the 
true  construction  of  the  Act  we  should 
hddtiiat  no  such  provision  is  made  by 
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the  Act,  It  would  follow  that  Mr.  Fowler 
never  became  a  Hfe  trustee,  and  that  he 
was  not  entitled  to  make  a  valid  presen- 
tation to  this  incombencnr.  Assuming, 
however,  that  the  self-election  of  Mr. 
Fowler  as  tmstee  was  in  all  respects 
valid,  he  still  wonld  not  thereby  become 
a  sole  trustee,  because  in  that  case  the 
provisions  of  the  12th  section  would  come 
mto  operation,  and  as  all  the  trustees  were 
dead,  and  there  were  no  surviving  sub- 
scribers so  that  no  election  of  any  trustee 
could  be  made,  the  incumbent  of  the  parish 
in  which  the  church  was  built,  in  this  case 
the  defendant,  the  Eight  Bev.  D.  Ander- 
son, became  and  was  a  trustee,  entitled  to 
use  and  exercise  the  powers  and  authori- 
ties given  to  trustees  under  the  provisions 
of  the  Act,  and  therefore  entitled  to  pre- 
sent to  this  incumbency. 

The  bishop  having  accepted  the  clerk 
presented  to  him  by  Mr.  Anderson,  the 
daim  of  the  plaintiff  altogether  fails,  and 
it  follows  that  this  appeal  must  be  dis- 
missed with  costs. 

LoBDS  Chelmsfobd  and  Colonsat  con- 
curred. 

Affecd  dismissed  wUh  costs. 

Attorneys — Poole  &  Hughes,  for  plaintiff  in  error ; 
Young,  Maples,  Teesdale  &  Kelson,  for  defen- 
dants in  error. 
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Master  a/nd  Servant — Negligence  of  Ser- 
varU — Acting  toUhin  Scope  of  Employment. 

One  W.  wcu  employed  to  cart  certain 
iron  to  a  toha/rf^  a/nd  the  defenda/nt^  a  steve* 
dorSy  to  ship  it  on  hoard  a  ship  alongside  ; 
(he  defendanVs  foremam^  who  was  acting 
for  himy  being  dissaiisfied  with  the  uncart' 
ing  of  the  iron  by  W,^s  carters^  got  into  the 
earty  threw  out  some  irony  amd  i/n  so  doing 
injured  the  plainHff.  Two  of  the  plaintiff* s 
witnesses  said  it  was  the  duty  of  WJs 
carters  to  put  the  iron  on  the  ground,  and  of 
the  stevedore  then  to  take  it;  this  was  the 
only  evidence  as  to  the  duty  of  the  defen^ 
dant  and  his  servants : — ^Held,  by  Gbove, 
J.,  and  Dekman,  J.,  that  it  was  a  question 
for  the  jury  whether^  in  the  partusuia/r  case^ 
the  foreman  was  acting  within  the  scope  of 


his  employment ;  but  by  Bbett,  J.,  that  the 
Judge  was  bound  to  say  that  what  was  done 
by  him  was  done  before  his  employment  by 
the  defendant  commenced. 

This  was  an  action  for  injury  caused  to 
the  plaintiff  by  the  servant  of  the  defen- 
dant. The  facts  are  fully  stated  in  the 
judgments  of  the  Court.  At  the  trial  a 
nonsuit  was  entered,  with  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  for 
80;.  if  the  Court  should  think  fit,  and  a 
rule  nisi  was  granted  pursuant  thereto. 

OuUy  shewed  cause. 

0.  Orompton  supported  the  rule. 

The  following  cases  were  referred  to— 
Greenwood  v.  Seymour  (1),  Limpus  v.  The 
London  General  Omnibus  Company  (2), 
Page  v.  Defries  (3),  Allen  v.  !Z%a  London 
and  South  Western  Baitway  Company  (4), 
Whatman  v.  Pearson  (5),  Bayley  v.  The 
Manchester  Railway  Company  (6),  The 
Thetis  (7),  Barwick  v.  The  English  Joint 
Stock  Bank  (8),  Huzzey  v.  Field  (9), 
Storey  v.  Ashton  (10)  and  PouUon  v.  The 
London  and  South  Western  Baitway  Com* 
pany  (11). 

Our,^  adv.  imU. 

The  Court  differing  in  opinion,  the 
following  judgments  were  now  (on  July 
7)  delivered — 

Dbnman,  J. — ^In  this  case,  which  was 
tried  before  the  Judge  of  the  Passace 
Court  who  nonsuited  the  plaintiff  a  nue 
was  obtained  to  set  aside  that  nonsuit^ 
and  to  enter  a  verdict  for  the  plaintiff  for 
80L  damages  if  this  Court  should  think 
fit.    It  was  assumed  upon  the  argument 

(1)  7  HnrL  &  N.  856;  s.  c.  30  Law  J.  Bep. 
(ir.s.)  Ezch.  327. 

(2)  1  Hnrl.  &  C.  626 ;  s.  c.  32  Law  J.  Bepw 
(n.s.)  Exch.  34. 

(3)  7  B.  &  S.  137. 

(4)  40  Law  J.  Rep.  (n.s.)  Q.B.  65. 

(6)  37  Law  J.  Rep.  (n.s.)  C.P.  156 ;  s.  c  Law 
Rep.  3  C.P.  422. 

(6)  41  Law  J.  Rep.  (h.s.)  CP.  278  ;  s.  c  (Ex. 
Ch.)  42  Law  J.  Rep.  (n.s.)  CJ».  78. 

(7)  38  Law  J.  Rep.  (n.s.)  Adm.  42. 

(8)  36  Law  J.  Rep.  (ka)  Exch.  147 ;  s.  c  Law 
Rep.  2  Ex.  259. 

(9)  2  Or.  M.  &  R.  432 ;  s.  c  4  Law  J.  Rep. 
(n.8.)  Exch.  239.  - 

(10)  38  Law  J.  Rep.  (n.s.)  aB.  123 ;  s.  c  Law 
p.  4  Q.B.  476. 
11)  8  B.  &  a  616 ;  8.  c.  36  Law  J*  Rep.  {va) 
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of  the  rnle  by  the  ooxmsel  on  both  sides, 
aad  I  think  we  are  also  bonnd  to  assume, 
that  this  reservation  means  that  the 
plaintiff  is  to  be  entitled  to  the  verdict 
for  302.  if  this  Court  should  be  of  opinion 
that  there  was  evidence  upon  which  the 
jury  ndghi  not  unreasonably  have  found 
for  the  plaintiff.  I  am  of  opinion  that 
there  was  such  evidence.  The  material 
facts  proved  at  the  trial  were  as  follows — 
The  defendant  was  a  stevedore,  who  was 
employed  to  ship  some  iron  rails  which 
were  to  go  by  a  ship  lying  in  the  Liver- 
pool Docks.  He  had  a  foreman  named 
Malone,  who,  on  the  day  in  question,  was 
acting  for  him  at  the  dock.  The  iron  nuls 
in  question  were  being  unloaded  from  a 
cart,  which  belonged  to  one  Wood  and 
was  standiitg  at  a  small  distance  from  the 
ship  on  board  of  which  the  rails  were  in 
course  of  being  loaded.  The  carter,  in 
unloading  the  rails,  was  putting  them 
down  on  one  side  of  the  ciuii,  when  Ma- 
lone, for  what  purpose  is  not  stated,  but 
I  think  it  may  be  inferred  in  order  to 
assist  his  own  operations  in  some  way, 
told  him  to  put  them  on  the  other  side, 
and  upon  his  refusal,  got  into  the  cart, 
and  threw  out  some  rails,  one  of  which 
injured  the  plaintiff — a  passer-by.  The 
only  evidence  in  relation  to  Poulson  or 
Malone's  duty,  in  respect  of  the  iron  rails 
in  question,  was  as  follows :  The  second 
witness,  a  warehouseman  in  the  service  of 
the  plaintiff's  employers,  in  his  cross- 
examination,  said,  ^^Foulson  is  a  steve- 
dore. He  receives  the  iron  rails  after 
they  are  thrown  out  on  the  ground,  and 
takes  them  to  the  ship/'  The  carter,  in 
his  cross-examination,  said,  '*It  is  our 
duty  to  put  the  rails  down  out  of  the  cart 
on  the  ground,  and  then  the  stevedore 
takes  them  to  the  ship."  It  was  contended 
for  the  defendant  that  upon  these  &.cts 
there  was  no  evidence  upon  which  a  jury 
could  have  found  a  verdict  for  the  plain- 
tiff, and  upon  this  ground  the  learned 
Jad^  nonsuited  the  plaintiff.  The  con- 
tention before  us  on  the  part  of  the  de- 
fendant was  that,  inasmuch  as  the  duty 
of  the  stevedore  did  not  commence  in 
relation  to  any  particular  portion  of  the 
rails  in  question  until  they  were  on  the 
ground,  it  was  impossible  to  hold  the  de- 
fendant liable  for  the  act  of  Malone  in 


throwing  the  rail  in  question  from  the 
cart ;  i£&i  that  act  could  not  be  within 
the  scope  of  his  employment  or  duty, 
being  an  act  done  at  a  period  antecedent 
to  that  at  which  his  duty  in  relation  to 
that  iron  commenced,  and  at  a  place 
where  he  had  no  business  to  be  meddling 
with  it  at  all.  In  my  opinion  this  con-* 
tention  of  the  defendant  proceeds  on  too 
narrow  a  view  of  the  duty  or  emplo^ent 
of  Malone ;  and  that  the  cases  applicable 
to  the  subject  establish  that  even  though 
in  the  ordina/ry  course  of  his  employment 
it  would  not  be  a  part  of  Malone's  duty  to 
assist  in  moving  the  rails  from  the  cart, 
it  was  still  a  question  for  the  jury,  and 
not  for  the  Judge,  whether,  in  this  par- 
ticular case,  he  was  acting  within  the 
scope  of  his  employment.  It  cannot,  I 
think,  be  contended  in  this  case  that  the 
Judge  or  jury  were  bonnd  to  hold  that 
Malone  was  acting  for  any  purpose  of  his 
own  as  distinguished  from  his  master's 
service,  as  was  the  case  in  Storey  v.  Ash* 
ton  (10),  where  the  carman,  by  whose 
n^ligence  the  plaintiff  was  injured,  had 
been  induced  by  a  clerk  of  the  defendants 
to  drive  in  a  wrong  direction  after  busi- 
ness hours  on  business  of  the  clerk's; 
nor,  as  it  appears  to  me,  if  it  was  a  ques- 
tion for  the  jury,  would  it  be  unreasonable 
for  them  to  have  found  that  he  was  acting 
within  the  scope  of  his  employment,  in- 
asmuch as  they  might  not  unreasonably 
have  thought  that  the  act  was  one  done 
for  his  master's  benefit,  and  with  a  zealous 
desire  to  expedite  the  work,  and  for  aught 
I  know  in  a  manner  proper  and  even 
usual,  under  the  circumstances,  for  a  per- 
son employed  as  Malone  was  at  the  time. 
In  Joel  V.  Morieson  (12),  which  though  a 
Nisi  Prius  case  is  cited  with  approval  in 
many  other  cases  decided  by  tne  Courts, 
Parke,  B.,  says:  **The  master  is  only 
liable  where  the  servant  is  acting  in  the 
course  of  his  employment;"  but  he  im- 
mediately adds,  '^  If  he  was  ^oinff  out  of 
his  way  against  his  master's  imphed  com- 
mands when  driving  on  his  master's  busi- 
ness, he  would  make  his  master  liable  ; " 
and  earb'er  in  the  summing  up,  *'  If  the 
servant,  being  on  his  master's  business, 
took  a  detour  to  call  upon  a  friend,  the 

(12)  6  Car.  &  P.  601, 
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master  will  be  responsible,"  and  this  view 
of  the  law  is  entirely  in  accordance  with 
the  judgment  in  Whatmcm  v.  Pearson  (3), 
cited  for  the  plaintiff,  which  indeed  is  a 
stronger  case,  inasmuch  as  there  the  ser- 
vant acted  in  violation  of  his  instructions. 
No  doubt  cases  may  be  put  in  which  a 
servant  may  so  conduct  himself  about 
goods  of  his  master  with  which  he  is 
dealing  as  servant  as  to  make  it  clear 
that  the  master  is  not  responsible  for  his 
negligence  in  the  course  of  such  conduct. 
Storey  v.  Ashton  (10),  mentioned  above,- 
and  Mitchell  Y.  Grassweller  (IS)  were  such 
cases,  but  can  it  bo  said  that  in  the  pre- 
sent case  it  would  have  been  unreasonable 
for  a  jury  to  find  that  the  act  of  the  fore- 
man in  getting  into  the  cart,  and  throw- 
ing the  iron  down,  was  an  act  honafide^ 
and  not  unreasonably  done  in  the  zesdous 
discharge  of  his  duty  to  his  master  in  the 
course  of  the  business  he  was  employed 
upon,  and  if  they  were  of  that  opinion, 
might  they  not  also  properly  find  that  he 
was  acting  within  the  scope  of  his  em- 
ployment? I  think  they  might,  and 
therefore  that  this  nonsuit  was  wrong, 
and  that^  by  virtue  of  the  understanding 
at  the  trial,  the  rule  should  be  made  ab- 
solute to  enter  a  verdict  for  30Z. 

My  brother  Grove  agrees  with  me  that 
in  this  case  there  was  evidence  for  the  jnry, 
and  that  the  nonsuit  was  therefore  wrong. 

Bbett,  J. — In  tjiis  case  the  plaint^ 
sued  the  defendant  for  injuries  alleged  to 
be  caused  by  the  defendant's  servant. 
The  case  was  tried  before  the  Judge  of 
the  Passage  Court  at  Liverpool  and  a 
jury.  The  plaintiff  in  his  evidence  stated 
that  he  was  in  the  employ  of  Messrs. 
Davis  &  Co. ;  that  he  was  at  work  for 
them  at  the  Huskisson  Dock;  that  one 
Malone,  the  defendant's  foreman,  threw 
an  iron  rail  off  a  cart,  which  struck  and 
crushed  him  the  plaintiff;  Malone,  he 
said,  was  ordering  the  truck  men  to  take 
the  iron  &om  the  cart  to  the  ship.  Felix 
Brocksop,  being  examined,  said  that  he 
was  outside  warehouseman  to  Davis  & 
Co.,  that  he  saw  Malone  unloading  the 
cart,  and  saw  him  throw  the  iron  off  the 
cart.  Being  cross-examined,  he  said  that 
the  defendant  is  a  stevedore,  that  he  as 

(13)  13  Com.  B.  Rep.  237  j  8.  c  22  Law  J.  Rep. 

(N.B.)  O.P.  100/ 


euch  receives  the  iron  rails  after  iJiey 
are  thrown  out  of  the  cart  on  to  the 
grou/nd,  and  takes  them  to  the  ship.  The 
cart  was  the  cart  of  Wood,  a  carrier. 
James  Cradle  stated  that  he  saw  Wood's 
carter  unloading  the  iron,  and  saw  Malone 
throw  the  iron  out  of  the  cart.  Edward 
Stringfellow  said  that  he  was  Wood's 
carter,  that  he  was  carrying  the  iron  rails, 
that  he  was  putting  them  down  on  the  off 
side  of  the  cart,  when  Malone  told  hiTn  to 
put  them  on  the  other  side,  and  when  he 
would  not  do  so  Malone  got  into  the  cart 
and  threw  the  iron  out.  Being  cross- 
examined,  he  said,  it  is  our  duty  U>put  the 
rails  dotvn  out  of  the  cart  on  the  ground^ 
a/nd  then  the  stevedore  takes  them  to  the 
ship.  Upon  this  evidence  the  learned 
Judge  nonsuited  the  plaintiff,  giving  him 
leave  to  move  this  Court  to  enter  a  ver- 
dict for  the  plaintiff  by  consent  for  SOI. 
if  the  Court  should  think  fit.  A  rule 
having  been  obtained  according  to  the 
leave  reserved,  the  case  was  argu^  before 
my  brothers  Gbove  and  Denman  and  my. 
self.  The  question  was  stated  in  argu- 
ment on  both  sides  to  be  whether  tiiere 
was  evidence  that  Malone  was  acting 
within  the  scope  of  his  authority.  K 
there  was,  it  was  admitted  by  the  defen* 
dant's  counsel  that  the  judgment  should 
be  for  the  plaintiff;  if  there  was  not,  it 
was  admitted  by  the  plaintiff's  counsel 
that  the  judgment  should  be  for  tiie  de- 
fendant. The  arguments  raise  the  ques- 
tion— ^What  is  the  proper  application  in 
point  of  law  in  this  case  of  the  phrase  or 
doctrine  "  that  the  servant  must  be  acting 
within  the  scope  of  his  authority  ? " 
Some  cases  have  raised  the  question 
whether  the  servant  in  what  he  did  was 
intendine  to  act  for  his  master  or  for  pur- 
poses of  his  own.  That  does  not  seem  to 
me  to  be  the  point  in  this  case.  Malone 
may  be  considered  to  have  been  intending 
to  act  in  performance  of  the  duty  dele- 
gated to  him.  In  this  case  the  question  is, 
whether  the  time  had  arrived  or  the  cir- 
cumstances had  arisen  for  doing  anything 
which  the  servant  was  employed  to  do. 
Had  his  employment  commenced  P  "  The 
question,"  says  Lush,  J,,  in  Storey  v.  Ash- 
ton (10),  "  in  all  such  cases  is,  whether  the 
servant  was  doing  that  whidi  the  master 
employed  him  to  do  ?  "    "  Where  the  ser- 
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Tant»  instead  of  doing  that  which  he  is 
employed  to  do,  does  something  which  he 
is  not  employed  to  do  at  all,  the  master 
cannot  be  said  to  do  it  by  his  servant " 
— ^Manle,  J.,  in  Mitchell  y.  Ordasweller  (13). 
"  It  is  not  sufficient  that  the  act  should  be 
done  with  intent  to  benefit  or  intent  to 
serve  the  master.  It  must  be  something 
done  in  doing  what  the  master  has  em- 
ployed  the  servant  to  do  " — Blackburn,  J., 
m  tdmpus  V.  The  General  Omnibus  Com' 
pany  (2).  In  WhcUman  v.  Pearson  (5) 
the  servant  was  held  to  be  acting  in  the 
course  of  his  employment,  because  he  was 
employed  to  manage  the  horse  and  cart 
during  the  day — Byles,  J.     Now  in  the 

E resent  case  Brocksop,  who  was  the  ware* 
ouseman  of  Davis  &  Co.,  the  shippers  of 
the  iron  rails,  stated  that  the  defendant's 
employment  was  to  receive  the  rails  after 
they  were  thrown  out  of  the  cart  on  to 
the  ground^  and  take  them  to  the  ship.  It 
was  therefore  obviously  the  business  of. 
Davis  &  Go.  by  their  own  servants,  or 
some  other  agent  of  theirs,  to  carr^  the 
rails  to  the  quay,  and  place  them  on  it,  i.e, 
on  to  the  ground  there,  for  the  defendant  to 
carry  them  thence  into  the  ship,  and  there 
stow  them.  And  it  is  obvious  that  Davis 
&  Co.  employed  Wood,  a  master  carter, 
to  carry  the  rails  to  the  quay,  and  deliver 
them  there.  Stringfellow,  who  was  Wood's 
carter,  stated,  "It  was  our  duty  to  put 
tiie  rails  down  out  of  the  cart  on  the 
graundy  and  then  the  stevedore  takes  them 
to  the  ship."  The  joint  employer  of 
Wood  and  of  the  defendant  therefore 
limits  the  commencement  of  the  defen- 
dant's employment  to  a  time  after  the 
rails  were  on  the  ground.  And  the  per- 
son employed  on  the  previous  and  ante- 
cedent-operation, namely,  that  of  carrying 
the  rails  from  the  warehouse  and  deliver- 
ing them  out  of  the  cart  on  to  the  quay, 
equally  limits  the  commencement  of  the 
defendant's  employment  to  the  time  after 
the  rails  are  on  tne  ground.  Now  what 
l^e  defendant  was  employed  to  do,  what  he 
might  according  to  that  employment  have 
done  himself,  he  employed  Malone  to  do. 
He  employed  Malone  to  carry  the  iron 
rails,  after  they  were  on  the  ground  at  the  quay, 
ihenee  into  the  ship,  arid  there  stow  them. 
For  anything  done  by  Malone  in  carrying 
or  stowing  the  rails;  or  anything  done  by 
N«w  Sbbibs,  42.-C.P. 


Malone  with  the  rails  after  they  were  on 
the  ground  with  the  intent  to  carry  out 
his  orders  to  take  them  into  the  ship  and 
stow  them  there,  the  defendant  would 
have  been  liable.    But  it  seems  to  me 
that  the  defendant  had   not   employed 
Malone  to  do  anything  with  regard  to 
the  rails  before  they  were  on  the  ground. 
The  defendant  himself  was  not  employed 
to  do  anything  with  the  rails  before  they 
were  on  the  ground.     Anything  volun- 
tarily done  by  Malone  therefore  before 
the  rails  were  on  the  ground,  though  done 
with  intent  to  serve  the  defendfmt,  was 
not  a  thing  done  which  the  defendimt  had 
employed  Malone  to  do.    The  evidence 
which  described  and  limited  the  employ- 
ment of  the  defendant  and  of  Malone  was 
given  on  behalf  of  the  plaintiff,  and  there 
was  no  evidence  to  varv  or  render  doubt- 
ful the  limitation  of*  the  commencement 
of  the  employment.    There  was  no  ques- 
tion which  the  jury  would  have  been  en- 
titled to  entertain  about  it.    The  Judge 
was,  in  my  opinion,  bound  to  say  that 
what  was  done  by  Malone  was  done  before 
his  employment  by  the  defendant  was 
called  into  play,  that  is  to  say,  it  was  a 
thing  which  the  defendant  had  not  em- 
ployed Malone  to  do.    I  am  of  opinion, 
therefore,  that  the  learned  Judge  was 
right  in  nonsuiting  the  plaintiff,  and  that 
this  rule  ought  to  be  discharged. 

Etde  ahsoUUe. 

Attorneys — Torr,  Janeway  &  Ca,  amenta  for  E. 
Hughes,  Liverpool,  fop  plaintiff;  S.  C.  H.  Sadler, 
Agent  for  T.  Bellringer,  Liverpool,  for  defendant. 
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Nov.  20, 21, 22. 
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Marine   Insurance — Insurable   Interest 
— Parties  to  bring  Action — Pleading, 

The  plaintiffs  were  eottan  brokers  and 
agents  in  London,  who  were  accustomed  to 
receive  consignments  of  cotton  from  Bombay 
for  sale  on  behalf  of  the  shippers  who  drew 
bills  of  exchange  on  them  against  the  can* 
sigrvments;  the  bills  of ^fixchange  were  usually 
negotiated  in  India,  sent  to  this  country 
with  the  bills  of  lading  attached  as  security ^ 
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jpresenied  to,  cmd  aceepted  hy,  the  plain' 
tiffs  agahvst  delivery  of  the  $hipping  docU' 
ments ;  and  the  plaintiffs  were  in  the  habit 
of  effecting  open  floating  policies  of  insur- 
ance  vdth  the  defendants  "  as  well  in  their 
own  names  as  for  and  in  the  name  or  names 
of  aU  and  every  person  or  persons  to  whom 
the  same  doth^  may  or  shall  appertain  in 
part  or  in  alV*  Cotton  having  {v/nder  the 
circumstances  detailed  at  length  in  the 
judgments  of  the  Court,  which  had  power  to 
draw  inferences  of  fact)  been  shipped,  bills 
of  exchange  drawn  on  the  plaintiffs  against 
U,  negotiated,  and  sent  with  the  bills  of 
lading  and  oMepted  against  delivery  of  the 
documents,  the  plaintiffs  declared  the  cotton 
against  two  open  floating  policies  previously 
made  and  not  yet  exhausted,  and  the  cotton 
being  lost,  the  bills  of  exchange  paid  by 
them  and  bills  of  lading  obtained,  brought 
an  action  on  the  policies,  averring  that  they, 
or  some  or  one  of  them,  were  interested  to  the 
fuU  amount  named,  and  that  the  insurances 
were  made  for  the  use  and  benefU  and  on 
account  of  the  persons  so  interested ; — Held, 
per  BoviLL,  0.  J.,  and  Denman,  J.,  on  the 
facts  of  the  case,  that  the  plaintiffs  had  an 
equiiclhle  interest  in  every  part  of  the  cotton, 
atid  that  it  was  intended  thai  not  only  their 
interests  bul  those  of  the  other  parties 
interested  should  be  covered,  and  that  the 
plaintiffs  hamng  such  an  interest  and  a 
dutu  of  selling  and  managing,  were  in  law 
entitled  so  to  insure,  were  the  only  persons  to 
bring  an  action,  might  aver  as  they  did  in 
their  declaration,  and  recover  to  the  full  ea^ 
ient,  applying  the  proceeds  to  their  own  benefU 
to  the  extent  of  their  own  claims,  and  holdr- 
ing  the  residue  for  the  other  persons  in* 
ierested;  butperBKETt,  J.,  and  Kbatinq, 
.J.,  the  plaintiffs  were  consignees  for  sale  of 
goods  not  arrived,  who  had  made  advances 
Of»  goods,  but  had  only  a  contract  right  as 
to  them,  and  though  inierested  in  every  part, 
were  not  tjis  legal  owners,  and  therefore 
they  were  by  law  limited  to  the  recovery  of 
their  ovm  beneficial  interest,  which  alone 
they  could  properly  insure  and  recover. 

This  was  an  action  on  two  open  float- 
ing marine  policies  of  insurance  on 
cotton,  in  whicli  the  declaration  in  effect 
alleged  that  the  plaintiffs  were  interested 
to  the  amoont  insured,  and  that  the  poH- 
.  cies  were  made  for  the  benefit  of  those  so 


interested,  whilst  the  pleas  denied  that 
the  plaintiffs  insured  as  alleged,  that  the 
goods  were  shipped  as  alleged,  and  that 
the  plaintiff  were  interested  or  i^e  in- 
surances made  for  the  benefit  of  each 
persons  as  alleged. 

The  facts  and  pleadings  are  so  folly  set 
forth  in  the  jud^ents  of  the  Court  that 
it  is  not  here  necessaiy  to  state  them. 

At  the  trial  before  Keating,  J.,  a  ver- 
dict was  found  for  the  full  amount  insured, 
with  leave  to  the  defendants  to  move  Jo 
enter  a  verdict  for  themselves  if  the  Court 
thought  the  plaintiffs  had  no  insurable  in- 
terest ;  or  to  reduce  the  damages  if  ihe 
Court  thought  they  could  only  recover  the 
amount  of  their  own  interest,  the  Court 
to  have  power  to  amend,  and  during  the 
argument  it  was  agreed  that  it  migbl 
draw  inferences  of  root. 

A  rule  nisi  having  been  obtained  ao- 
cordingly, 

Henry  James  and  Watkin  WiUiams 
shewed  cause. — The  plaintiffs  at  the  time 
of  the  loss  had  a  vested  pecuniary  interest 
in  the  arrival  of  the  goods,  and  only  ihe 
perils  insured  against  stood  between  them 
and  the  realisation  of  their  interest ;  and 
the  declaration  was  no  jMurt  of  the  con- 
tract but  only  a  record  of  what  the  law 
would  effect  without  it — HunterY.Leathleif 
(1).  Two  questions  are  raised  by  the 
plea  which  avers,  first,  that  the  plamtiflb 
were  not  interested ;  secondly,  that  the 
policy  was  not  made  for  their  benefit. 
Now  as  respects  the  first  question,  what 
does  the  averment  of  being  '*  interested*' 
mean  P  It  has  been  sometimes  said  that 
this  averment  originated  with  19  Geo.  2. 
0. 37,  but  this  is  not  so,  it  is  as  old  as  the 
insurance  law  itselfl  That  statute  was 
passed  in  1746,  but,  as  was  said  by  Lord 
Mansfield  in  Cohen  v.  Hannam  (2),  when 
the  precedents  were  examined  in  LueeM 
V.  Oraufwrd  (3)  it  was  found  that  even 
before  tiie  statute  a  policy  without  interest 
was  void  (Ooddart  v.  Oarrett  (4),  decided 
in  1692,  being  one  case  to  that  effect) ; 
and  inasmuch  as  interest  was  necessary, 
and  if  the  policy  was  made  for  some  one 
else  the  real  contract  would  not  appear,  it 

(1)  10  B.  &  C.  868. 

(2)  6  Taunt  107. 

(8)  3  Bob.  &  P.  95,  98  j  s.  c  2  NJt.  269,  290. 
(4)  2  Vem.  209. 
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was  thongbt  that  it  was  necessary  to  state 
interest,  as  otherwise  the  interested  parties 
might  be  called  as  witnesses.  But  thongh 
it  is  stated  in  many  text  books  and  autho- 
rites  that  an  arerment  of  interest  means 
ezclnsive  interest,  this  is  a  mistake,  and 
18  not  borne  ont  by  the  authorities. 
The  pbintifiGB  rely  on  Page  v.  Fry  (5)  which 
is  good  law  and  has  not  been  orerruled  as 
has  sometimes  been  stated.  In  that  case 
the  objection  was  taken,  that  there  was 
an  ayerment  of  interest  in  two  persons, 
whilst  a  third  was,  in  hct,  also  interested, 
but  it  was  held,  that  the  question  was 
whether  the  two  had  sufficient  interest 
in  the  entireiy.  And  again,  in  Eiscox  v. 
Barrett^  cited  in  BeU  y.  Anshy  (6),  the 
interest  was  ayerred  to  be  hat  it  should 
tiff,  and  it  was  objected  that  it  should 
haye  been  ayerred  that  two  other  per- 
sons were  lointly  interested,  but  the  ayer- 
ment was  held  to  be  sufficient  because  he 
made  the  contract,  and  was  interested  in 
the  whole  though  liable  to  account  to 
another  person.  Lord  Mansfield,  in  Cohen 
y.  Hcmnamt  (2),  no  doubt  thought  that 
BeU  y.  AnsUy  (6)  was  opposed  to  these 
cases,  and  that  they  were  not  law,  but  in 
that  case  the  policy  was  ''made"  for 
seyeral  while  the  declaration  ayerred  it 
was  made  for  the  plaintiff,  and  the  deci- 
sion tamed  on  this  ayerment  and  did  not 
affect  the  preyious  cases,  which  were  ap- 
proyed  of^  there  being  a  clear  distinction 
between  the  ayerments  as  to  interest  and 
making.  This  is  clearly  pointed  out  in 
•2  Duer  on  Marine  Inswrance^  22,  74.  Con- 
sequently the  ayerment  of  interest  is 
-proyed  by  shewing  any  interest.  And 
here  the  plaintiffs  had  an  insurable  inter- 
est^ for  wnen  they  accepted  the  bills  they 
became  interested  in  the  goods,  and  had 
a  positiye  right  to  receiye  and  sell  them 
ultimately,  and  thereupon  the  policies 
attached  as  from  the  time  of  loading,  as 
is  shewn  by  Joyce  y.  Swamn  (7)  (wnere 
the  point  taken  in  Watson  y.  8toa/nn  (8) 
was  not  taken),  and  the  decision  on  the 
second  count  in  Wolff  y.  EomcasUe  (9), 

(6)  2  Bofl.  &  P.  240. 

(6)  16  East  141. 

(7)  17  Com.  B.  Kep.  NA  84. 

(8)  11  Com.  B.  Hep.  N A  756;  s.c.  31  Law  J. 
IKm).  (k.».)  C.P.  210. 

(9)  1  Bos.  &  P.  316. 


which  was  not  so  strong  a  case  as  the 
present,  and  Lucena  y.  Oraufurd  (8), 
and  Sparkes  y.  MarsJiall  (10).  As  re- 
spects the  second  question,  it  is  said  that 
the  policies  were  not  made  for  the  plain- 
tiffs. But  a  policy,  eyen  in  the  form  used 
here,  cannot  be  made  to  apply  to  unascer- 
tained persons  to  whom  it  might  haye 
applied  if  known  when  it  was  made— 2 
Duer  oti  Marine  Inswrance^  29.  Here  the 
policies  were  intended  by  the  plaintiffs  to 
coyer  their  interest  arising  in  their  busi- 
ness, and  were  made  without  reference  to 
particular  persons  who  might  eyentually 
become  interested,  but  were  then  unascer- 
tained. And  if  the  plaintiffs  had  ayerred 
that  the  policies  were  made  for  Bell  and 
Gursondas  Madhowdass,  they  must  haye 
£Edled  according  to  WaUon  y.  Svxvnn  (8), 
for  Cursondas  Madhowdass  was  un- 
ascertained, and  such  a  person  could  not 
be  made  a  party  to  the  contract.  Lastly 
comes  the  question  of  amount.  Now  the 
plaintiffs  had  a  fight  to  insure  to  the  full 
yalue,  for  though  no  doubt  they  were  not 
beneficially  interested  in  the  whole  5,0002., 
yet  Lucena  y.  Chuufiird  (3),  where  the 
Commissioners  were  in  the  same  position 
as  the  plaintiff  here,  shews  that  apart 
from  his  own  beneficial  interest  a  person 
may  insure  to  the  whole  amount,  and  the 
obseryations  of  Qibbs,  G.  J.,  in  GamUherB 
y.  Sheddon  (11)  shew  that  consignees 
may  recoyer  for  the  whole  though  only 
interested  in  part ;  and  further,  here  the 
yaluations  in  the  declarations  are  initialed 
by  the  defendants  and  the  policies  became 
yalued,  and  Barker  y.  Jansen  (12)  shews 
that  the  amount  cannot  be  re-opened  if 
there  be  an  interest  and  no  fraud. 

Sir  J,  Karslake  and  Cohen^  in  support 
of  the  rule. — It  is  amaterial  f^that  one 
of  the  plaintiff  says  that  he  insured 
3,0002.  for  the  plaintiffs  and  2,0001.  fbr 
their  correspondents,  and  Willes,  J.,  in 
Watson  y.  Swarm  (8),  expressly  declines 
to  decide  whether  correspondents  can  be 
joined  together  in  policies  of  this  kind. 
There  can  be  no  doubt  that  this  was 
the   meaning    of   the    declaration,  and 

(10)  2  Bing.  N.C.  761 ;  8.  c  6  Law  J.  Bep. 
(n^.)  C.P.  286. 

(11)  6  Taunt.  14. 

(12)  87  Law  J.  Rep.  (h.8.)  C.P.  106 ;  8.  c  Law 
Rep.  3  C.P.  303. 
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the  question  is,  if  the  plaintiff  in  effect 
insured  more  than  3,000/.  The  whole 
property  was  to  go  to  the  hank,  and  the 
plaintiffii  might  never  have  had  anything 
to  do  with  the  goods,  for  no  interest 
wonld  oome  to  them  unless  they  took  up 
the  aoom>tanoes,  and  if  the  drawers  had 
taken  the  bills  up  this  would  not  have 
happened.  The  plaintiffe  had  no  legal 
interest,  and  only  an  equitable  right,  if 
eyen  that,  on  payment  of  the  acceptances, 
which  miffht  nerer  happen,  to  get  the 
goods  and  sell  them ;  so  that  at  most, 
3iey,  at  the  time  of  the  loss,  had  only  a 
contingent  interest  in  the  ^oods  and  no 
insurable  one.  But  admittmg  the  plain- 
tiffs  might  have  had  an  insurable  interest 
when  they  insured,  by  declaring  on  the 
floating  policy  they  meant  not  to  insure 
tiieir  own  interest  alone,  but  also  that  of 
Bell  A  Co.,  the  consignors.  The  question 
is,  whether  they  could  so  insure  to  the 
whole  extent  of  the  goods,  and  hold  the 
surplus  for  those  who  may  be  entitled  to 
it.  The  plaintiffs  never  insured  for  the 
Naticmal  Bank,  they  were  never  the  agents 
of  the  bank,  or  professed  to  act  on  TOhalf 
of  the  htaik— Watson  Y.Bell  (13).  The 
terms  used  in  the  insurance,  however 
broad  and  comprehensive,  must  be  re- 
stricted to  those  for  whom  the  insurance 
was,  in  fact^  intended,  and  by  whom  it 
was  previously  directed  or  authorised,  or 
subsequently,  in  due  season,  adopted.  All 
other  persons,  although  they  may  equally 
fidl  within  the  description  m  the  policy, 
are  not  parties,  but  strangers  to  the  con- 
tr8ct^-2  Duer  on  Insurance^  p.  30.  The 
plaintiffs  insured  for  Bell  &  Co.,  and 
therefore  should  have  alleged  that  Bell  A 
Go.  were  interested,  and  the  declaration 
is  not  correct  in  stating  that  the  plain- 
tifiii  were  interested,  which  must  mean 
that  they  alone  are  interested.  As  the 
policy  was  made  for  Bell  &  Co.,  the 
plaintiffs  cannot  recover  the  whole  of  the 
msurance— Oo^en  v.  Hannam  (2)  and 
BeU  V.  Analey  (6).  These  cases  are  com- 
mented on  m  2  Ihter  on  Insurance^  p. 
78,  where  it  is  stated  that  in  consequence 
of  the  decisions  in  those  cases,  the  new 
general  rule  of  2  Wm.  4.  was  made — that 
m  actions  on  policies  the  interest  of  the 

(13)  11  Com.  B.  Rep.  NA  766;  b.c.  31  Law  J. 
Hep.  (ic.s.)  C.P.  210. 


assured  may  be  averred  thus :  ''  that  A,  B, 
C  and  D,  or  some  or  one  of  them,  were  or 
was  interested,  &c."  Wolff  y.  EomcasOe 
(9),  which  has  been  relied  on  by  the 
counsel  for  the  plaintiffs,  was  wrongly 
decided  on  the  second  point  as  to  there 
being  an  insurable  interest  in  the  plain- 
ti£&  in  that  case.  At  all  events  it  was 
not  decided  there  that  Wolfe,  the  plaintiff, 
if  he  had  not  insured  his  intern^  but 
Lund's,  could,  notwithstauding,  have  re- 
covered in  respect  of  his  own  interest 
The  plaintiffs  cannot  recover  without 
amending  the  declaration  by  averring 
that  the  msurance  was  on  behalf  of  them- 
selves and  others — Irving  v.  Biiehardmm 
(14),  2  Duer  on  Ingurance,  p.  79,  and 
Page  v.  Fry  (5).  The  plaintifis  con- 
tend l^at  if  a  person  has  an  interest^ 
however  small,  in  every  part  of  Hoe 
cargo,  he  may  recover  for  the  whole, 
though  he  avers  that  the  insurance  was 
made  for  himself,  and  that  he  was  in- 
terested in  the  whole ;  and  even  though 
he  had  no  vested  interest.  This  cont^ 
tion  is  novel,  and  would  alter  the  course 
of  insurance  law.  Where  there  is  a  total 
loss,  the  person  averring  interest  in  him- 
self must  prove  what  interest  was  in  him 
at  the  time  of  the  loss,  and  can  recover 
no  more,  though  where  there  is  a  partial 
loss  the  law  is  different.  What  is  said 
in  Arnold  on  Marine  Imwranee  (kst 
edition),  54,  shews  that  the  contention  on 
the  other  side  is  not  correct.  The  plain- 
tiffs' interest  at  the  time  of  loss  was  a 
fhture  right,  with  apower  of  sale  depend- 
ing on  tiie  handing  over  of  ihe  bills  ci 
lading  and  payment  of  the  billa  of  ex- 
change, which  was  only  a  contingent 
inteiest,  which  a  Court  of  Equity  would 
protect,  if  it  were  clearly  shewn  to  be  in 
danger.  Such  an  interest  is  not  insuraUe 
— Stockdale  v.  Dunlop  (15). 

[BoviLL,  CJ.,  referred  to  Ew  parte 
Waring  (16)  and  Ex  parte  Smith  (17).] 

B»  parte  Waring  (16)  (which  was  fol- 
lowed hjPowlesY.Hargreavee  (18\  is  ootx- 

(14)  2  B.  &  Ad.  193. 

(16)  6  Mee.  &  W.  226 ;  9  Law  J.  ficp.  (ha) 
Excb.  83. 

(16)  19  Ves.  846. 

(17)  Weekly  Not«s,  Dec;.  28th,  1872. 

(18)  3  De  Gez,  M.  &  O.  480;  h.  c.  23  laW  J. 
Rep.  (v.8.)  Chatic  1. 
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mented  on  in  8helf(yrd(m  Bankruptcy^  274, 
and  The  Bcmk  of  Ireland  v.  Feiry  (19), 
and  tamed  on  tbe  peculiar  rights  under  a 
bill  of  exchange  in  case  of  insolvency. 
The  interest  here  was  constituted!  by 
the  acceptance,  and  recovery  can  only  be 
to  the  extent  of  the  loss,  unless  there  be 
a  legal  ownership  of  the  whole  inte- 
rest— Lucena  v.  Orofufwrd  (3),  Buer  on 
Insurance^  169.  The  indorsee  of  a  bill  of 
lading,  who  has  advanced  money,  is  the 
legal  owner  of  the  goods — Buer  on  In- 
surance, 173,  The  Freedom  (20) ;  and  a 
part  owner  can  only  recover  his  own 
interest-— Duar  on  Insurance,  79,  80; 
FMUyps  on  Insurance,  §  309,  416 ;  Irving 
v.  Bichardson  (14). 

JBoviLL,  C.J.,  referred  to  The  London 
I  North  Western  Railway  Oompam  v. 
Cflyn  (21).] 

The  cases  on  fire  insurance  do  not 
i^ly,  as  will  be  seen  on  reference  to  that 
case,  and  Waters  v.  The  Monarch  Life  and 
Fire  Insurance  Company  (22).  He  who 
has  no  legal  property  or  possession  at  the 
time  of  loss  can  only  recover  the  amount 
of  actual  beneficial  interest,  and  if  the 
insurance  be  for  the  use  of  two  whilst 
the  declaration  is  founded  on  one  made 
for  the  use  of  one  that  is  bad — Bell  y. 
Andey  (6),  Cohen  v.  Sa/nna/nt  (2).  It 
is  said  on  the  other  side  that  the  in- 
surance was  not  made  for  the  shippers 
and  the  plaintiflfe,  because  made  bdTore 
the  shipment  was  known,  but  it  was 
eiUier  made  for  the  shippers  and  the 
plaintiffi  or  did  not  attach.  Watson  v. 
8wann  (8)  only  decided  that  an  action 
cannot  be  brought  unless  the  interest  was 
ascertainable  at  the  time  of  the  contract. 
But  a  marine  insurance  involves  a  contract 
with  the  insuring  agent  to  indemnify  those 
who  mav  be  int^ested.  And  lastly  tiie  pre- 
sent policy  contains  different  insurances. 
Cur,  adv,  wU. 

The  Court  differing  in  opinion,  the 
following  judgments  were  delivered  on 
July  15th. 

(19)  41  Law  J.  Eep.  (k.8.)  Ezdi.  9. 

(20)  Law  Bep.  8  Pr«  Ap.  Cases,  699. 

(21)  1  E.  &  E.  662;  b.  c.  28  Law  J.  Eep.  (k.s.) 
aB.  188. 

(22)  6  £.  &  B.  870 ;  0.  c  26  Law  J.  Hep.  (ir.sO 
QA  102. 


BoviLL,  0.  J. — I  regret  to  say  that,  after 
the  very  able  arguments  of  the  learned 
counsel  on  both  sides,  and  the  assistance 
which  we  derived  from  them,  and  after 
much  considei'ation  ou  our  part,  the  mem- 
bers of  the  Court  who  heard  the  argument 
are  equally  divided  in  opinion  as  to  the 
result.  I  will  first  deliver  judgment  on 
behalf  of  my  brother  Denman  aud  myself. 

The  action  was  brought  upon  two  poli. 
cies  of  insurance,  to  recover  a  loss  u|)on 
cotton  shipped  at  Bombay  for  Liverpool 
by  a  vessel  called  the  Aurora.  Both 
policies  were  effected  by  the  plaintifis  in 
their  own  names,  under  the  firm  of  Irving, 
Ebsworth  &  Holmes,  and  were  two  of  a 
series  of  insurances  which  they  had  effected 
in  the  usual  course  of  their  business.  The 
plaintiffs  were  brokers  and  agents  en- 
gaged in  the  cotton  trade  in  London,  and 
were  in  the  habit  of  receiving  consign- 
ments of  cotton  from  Bombay  for  sale  on 
behalf  of  the  shippers,  who  drew  bills 
upon  the  plaintiffs  against  the  consign- 
ments. These  bills  were  usually  negotiated 
in  India,  with  the  bills  of  lading  attached 
as  security,  and  were  then  remitted  to 
this  country.  The  holders  of  the  bills  on 
their  arrival  here  presented  them  to  the 
plaintiffs  for  acceptance,  and  the  plaintifis 
accepted  them  against  delivery  of  the 
shipping  documents ;  their  security  being 
the  goods  in  respect  of  which  the  bills 
were  drawn.  The  holders  of  the  bills  of 
lading  had  no  further  interest  in  them,  or 
in  the  goods  which  they  represented,  than 
as  security  for  payment  of  the  bills  drawn 
upon  and  accepted  by  the  plaintiffs,  sub- 
ject to  which,  the  pliontiffs  had  the  right 
to  the  bills  of  lading  as  security  for  the 
amount  for  which  ^ey  had  come  under 
acceptance  against  the  consignment ;  and 
they  had  also  the  right  to  sell  the  goods 
for  their  reimbursement,  as  well  as  to  earn 
their  commission  upon  the  sales,  and  had 
generally  to  manage  the  consignment. 

The  plaintiffs  were  in  the  habit  of  effect- 
ing insurances  with  the  defendants  to 
cover  goods  thus  consigned  to  them ;  and 
the  policies,  including  those  now  sued 
upon,  were  aU  in  the  same  form,  e3q)ress- 
ing  in  the  usual  way  that  they  were  made 
by  the  plaintiffs  "as  well  in  their  own 
names  as  for  and  in  the  name  or  names  of 
all  and  every  person  or  persons  to  whom 
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the  same  doth,  may  or  shall  appertain  in 
part  or  in  all,"  and  were  each  for  5,0(iOZ. 
"  on  cotton  and  [or]  produce  from  Bom- 
bay to  London  or  Liverpool  direct  or  via 
Hay  re  ....  by  ship  or  ships,''  and  at  the 
rate  or  premium  per  cent,  stated  in  each 
policy.  As  the  plaintiffs  received  advices 
of  the  shipments,  they  declared  to  the 
defendants,  and  npon  the  policies,  the 
particulars  and  viJae  of  the  goods  and 
the  names  of  the  vessels  by  which  they 
were  shipped. 

The  terms  on  which  goods  were  to  be 
shipped,  are  contained  in  the  following 
extract  of  a  letter  from  the  plaintifis  to 
Messrs.  Robert  Bell  &  Co.,  of  Bombay, 
dated  the  28th  of  October,  1869— 

"  Oar  previous  letters  of  credit  for  ad- 
vances on  cotton  to  our  consignment 
having  expired,  we  beg  leave  to  renew  the 
same,  as  follows : 

"  Yon  are  by  the  present  authorised  to 
value  on  us  at  usance  at  the  rate  of  lOZ. 
sterling  per  bale  of  cotton,  cost  f.  o.  b.  and 
freight,  against  shipping  documents  and 
timely  insurance  orders  or  policies  of  in- 
surance ;  and  we  engage  to  accept  your 
drafts  so  drawn  on  presentation,  and  to 
pay  the  same  at  maturity,  or  previously, 
at  our  option,  under  discount. 

"  The  shipments  not  to  exceed  200  bales 
cotton  by  any  one  vessel,  and  the  present 
credit  to  be  limited  to  30th  Apnl  next^ 
unless  previously  withdrawn." 

On  the  28th  of  April,  1870,  Messrs. 
Robert  Bell  &  Co.  in  Bombay  shipped  250 
bales  of  cotton  on  board  the  Aurora  for 
'Liverpool,  under  bills  of  lading  making 
the  goods  deliverable  to  them  or  order, 
and  the  freight  to  be  paid  at  the  port  of 
discharge. 

On  the  29th  of  April,  Messrs.  Robert 
Bell  &  Co.  wrote  to  the  plaintiffii  as  fol- 
lows: 

"  We  have  now  the  pleasure  to  inform 
you  that  we  have  induced  Mr.  Cursondas 
Madhowdass  (respectable  merchant  of  this 
place)  to  ship  in  joint  account  with  our- 
selve  250  bales  new  Dho  TJera  cotton  per 
ship  Aurora  (fireight  11.  per  ton),  and 
against  this  shipment  we  have  valued 
upon  your  good  selves  by  this  opportunity, 
through  the  National  Bank  of  India,  p. 
3,000^,  at  six  months'  sight  (ex.  Is.ll^,), 
to  which  we  crave  your  kind  protection. 


Sample  of  this  shipment  goes  forward 
over  land  to  your  address  hy  this  mail. 

"  We  hope  this  cotton  will  arrive  with 
you  at  a  very  favourable  opportunity; 
and,  confiding  the  same  to  your  care  and 
attention,  and  referring  to  the  accom- 
panying letter  for  market  information  we 
remain,  &c., 

«  Robert  BeU  4  Co.*' 

There  was  a  ftirther  shipment  by  Messrs. 
Robert  Bell  &  Co.  of  250  other  bales  of 
cotton  by  the  same  vessel ;  and  upon  the 
whole  of  the  cotton  Messrs.  Bell  &  Co. 
had  advanced  Cursondas  Madhowdass  a 
sum  of  6,000Z. 

A  bill  of  exchange  for  3,000Z.  in  respect 

of  the  250  bales  first   mentioned  wiis 

drawn  by  Robert  Bell  A  Co.,  payable  to 

'  their  own  order,  upon  the  plamtifis,  and 

payable  at  six  months  after  sip^ht. 

This  bill  of  exchange  was  indorsed  by 
Robert  Bell  &  Co.,  and  then  discounted 
by  them  with  the  National  Bank  of  India 
in  Bombay ;  and  at  the  same  time,  as  se- 
curity for  the  acceptance  and  due  payment 
of  the  bill,  Messrs.  Robert  Bell  &  Co. 
placed  in  the  hands  of  the  bank  the  bills  of 
lading  for  the  250  bales  of  cotton  against 
which  the  bill  of  exchange  was  drawn. 
The  following  letter  was  also  signed  by 
Robert  Bell  &  Co.,  and  given  to  tb 
National  Bank  of  India : 

'*  To  the  Manager  of  tiie  National  Bank 
of  India,  Limited. 

**  Bombay,  28th  April,  1870. 

"  Sir, — Having  this  day  negotiated  to 
you  one  bill  of  exchange  drawn  by  us  on 
Messrs.  Irving,  Ebsworth  &  Hdmes,  of 
London,  the  particulars  of  which  are  noted 
at  foot,  and  naving  at  the  same  time  as 
collateral  securities  for  the  due  payment 
of  the  said  bill  indorsed  to  you  the  bDls 
of  lading  and  handed  to  you  the  shippinsr 
documents  of  the  several  goods,  alsojBtated 
at  foot, — we  hereby  authorise  you  or  any 
of  your  managers  or  agents,  if  you  or  he 
shall  think  fi^  at  our  expense  to  insure 
the  above  goods  from  ses  risk,  including 
loss  by  capture,  and  also  from  loss  by  fire 
on  shore,  incase  Messrs.  Irvinff»  Ebsworth 
&  Holmes  (the  plaintifSi)  shall  omit  to  do 
so  immediately  after  notice  from  you  to 
that  effect,  and  to  add  the  premiums  and 
expenses  of  such  insurances  to  the  amount 
chargeable  to  us  in  respect  of  the  saidbflk. 
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To  also  authorise  you  or  any  sucl^ 
^r  or  agent,  if  you  or  he  shall  think 

sell  any  portion  of  the  said  goods 
I  you  or  he  may  deem  necessary,  for 
ent  of  freight  and  of  suoh  premiums 
3zpen86a  of  insurance,  and  to  take 
charges  for  commission  as  in  ordi- 
cases  between  a  merchant  and  his 
sipondent. 

Y  e  also  authorise  you  and  the  holders 
e  above  bills  for  the  time  being  to 
if  you  or  they  shall  think  fit,  cori' 
\al  CMceptancea  to  all  or  any  of  suoh 
to  the  effect  that,  on  payment  there* 

maturity,  the  above-mentioned  bills 
ling  and  shipping  documents  shall 
livered  to  the  drawees  or  acceptors 
of;  such  authorisation  on  our  part 
ctend  to  cases  of  acceptance  for 
ar. 

Ve  further  authorise  you  or  any  of 
managers  or  agents,  on  de&ult  being 
I  in  acceptance  on  presentment  or 
lyment  at  maturity  of  any  of  the 
3  bills,  to  sell  the  said  goods  or  a 
•etent  part  thereof,  and  to  apply  the 
proceeds  (after  deducting  usual  com- 
on  Mid  charges),  as  &r  as  they  will 


go,  in  or  towards  payment  of  such  bills, 
with  re-exchange  and  charges,  and  to  re- 
tain the  surplus  balance,  if  any,  and  place 
the  same  against  any  other  of  our  bills 
which  may  at  the  time  be  in  your  hands ; 
and,  subject  thereto,  we  request  you  to 
account  for  such  surplus,  if  any,  to  the 
proper  parties. 

"We  further  authorise  you  or  the 
holders  of  the  said  bills,  for  the  time  being, 
at  any  time  before  their  maturity,  to  accept 
payment  from  the  drawees  or  acceptors 
thereof,  if  required  so  to  do,  and  on  pay- 
ment to  deliver  the  said  bill  of  lading  and 
shipping  documents  to  such  drawees  or 
acceptors  ;  and  we  request  that  you  or  the 
holders  of  the  said  bills  will  allow,  if  re- 
quired, in  that  event,  discount  thereon  for 
the  time  such  bills  may  have  to  run,  at 
the  Bank  of  England  minimum  rate  of 
the  day,  if  taken  up  in  London,  or  if  in 

^  at  the  current  rate  of  discount  of 

the  day  on  government  acceptances  in 

,  but  not^to  exceed  the  rate  of  five 

per  cent,  per  annum. 

(Signed)     "  Robert  Bell  4  Co." 

"Bills  and  documents  above  referred 
to— 


Particulars  of  Bills. 

•      Particulars  of  Qoods. 

Daite. 

Amount. 

Drawee. 

BiU  of  Ladling. 

Name  of  Ship. 

28,  1870. 

8,000/. 

Messrs.  I.,  E.  &  Holmes. 

260  bales  cotton, 
B.  B.  &  Co. 

Aurora. 

essrs.  Bobert  Bell  &  Go.  at  the  same 
also  handed  to  the  National  Bank  an 
r  for  insurance  addressed  to  the  plain- 
in  the  following  terms : 

"  Bombay,  28th  April,  1870. 
ffessrs.  Irving,  Ebsworth  &  Holmes, 

"  Loudon. 
Dear  Su», — ^We  have  tq  request  you 
effect  English  insurance  on  250  bales 
otton  shipped  by  us  per  Awrora  for 
irpool,  to  the  extent  of  202.  per  bale, 
will  thank  you  to  deKverthe  policy  to 
N^ational  Bank  of  India,  London,  with 
r  lien  duly  secured  thereon,  to  be  held 
hem  until  payment  of  our  drafb  on  you 
3,0002.,  dated  28ih  April,  1870.    We 


beg  to  add  that,  should  you  omit  to  effect 
insurance,  the  bank  will  be  at  liberty  to 
insure  the  shipment  for  their  own  protec- 
tion, and  recover  the  cost  from  you  before 
giving  up  the  bill  of  lading. 

(Signed)  "  Robert  Bell  4  Co." 
The  lettier  of  hypothecation  was  counter- 
signed by  Cursondas  Madhowdass,  who 
was  interested  with  Bell  &  Go.  in  the  ad- 
venture ;  and  he  also  endorsed  the  bill  of 
exchange,  and  wrote  and  gave  to  the 
National  Bank  a  letter  addressed  to  the 
plaintiffs  (but  which  was  not  shewn  to 
them  until  after  payment  of  their  accep- 
tance), in  the  following  terms — 
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"Bombay,  29th  April,  1870. 
"Messrs.  Irving,  Ebsworth  &  Holmes. 

"  Gentlemen, — ^I  beg  to  advise  you  that 
I  bave  shipped  to  your  care,  through 
Messrs.  Robert  Bell  &  Co.  of  this  place, 
the  uDdermentioned  cotton ;  and  I  enclose 
invoice  thereof,  amounting  to  R.38,981.  6. 
Against  the  same  I  have  drawn  upon  you  as 
at  foot,  with  the  endorsement  of  the  above- 
mentioned  firm,  and  I  beg  your  kind  pro- 
tection to  my  draft.  I  shall  also  feel 
obliged  by  your  effecting  insurance  to  the 
extent  of  181.  p.  B.  (eighteen  pounds  per 
bale).  On  arrival  of  the  shipment,  please 
sell  it  to  the  best  advantage,  remitting  to 
me  any  balance  that  may  be  due  here- 
after. Should,  however,  the  net  proceeds 
fall  short  of  the  amount  of  your  accep- 
tance, together  with  any  charges  that 
may  have  been  incurred  by  you,  I  hereby 
authorize  vou  to  draw  upon  me  at  usance 
for  the  diflPerence,  and  I  agree  to  honour 
any  such  draft  or  drafts  that  may  be 
passed  upon  me,  and  also  to  accept  as 
correct  aU  accounts  that  may  be  rendered. 

(Signed)     "  Cursondas  Madhowdass." 

Then  followed  particulars  of  the  ship- 
ment, describing  by  marks  the  250  bales 
new  Dho  TJera,  per  AurorOj  and  bill  dated 
28th  April,  1870,  for  3,0002.,  adding— 
'^The  cotton  sample  sent  to  you  repre- 
sents £air  average  quality  of  the  250 
bales." 

No  bill  of  exchange,  however,  was 
drawn  by  Cursondas  Madhowdass  in  re- 
spect of  the  250  bales  of  cotton  now  in 
question. 

The  National  Bank  of  India  remitted 
the  bill  of  exchange  for  8,000Z.  and  the 
other  documents  which  had  been  given  to 
them  by  Robert  Bell  &  Co.  to  the  chief 
manager  of  their  bank  in  London. 

The  bill  of  exchange  was  presented  to 
the  plaintiffs  for  acceptance  on  the  21st  of 
May,  and  they  gave  a  conditional  accep- 
tance, as  contemplated  by  the  letter  of 
hypothecation,  in  the  following  terms: 
"  Accepted,  21st  May,  1870,  against  de- 
livery of  shipping  documents  for  250 
bales  cotton  per  At^ora,  Irving,  Ebs- 
worth &  Holmes.'' 

The  order  for  insurance  from  Messrs. 
Robert  Bell  &  Co.  was  also  shewn  to  the 
plamtiffs  by  the  National  Bank ;  and  it 
was  arranged  between  them  that  the  250 


bales  of  cotton  per  Aurora  should  be  de- 
clared  by  the  plaintiffs  upon  their  open 
policies  with  the  defendants'  company, 
which  were  then  running. 

At  this  time  the  plaintiffs  had  effected 
two  open  policies  with  the  defendants  for 
5,0002.,  one  of  which  was  dated  the  23rd 
of  November,  1869,  and  the  otiier  the 
17th  of  December,  1869 ;  and,  as  there 
remained  a  balance  of  8462.  not  declared 
for  upon  the  November  policy,  the  plain- 
tiffs declared  that  amount  upon  that 
policy,  and  a  declaration,  following  otiiw 
similar  declarations,  was  made  on  the 
policy,  under  the  general  heading  6i 
"The  interest  attacming  to  the  within 
policy  is  hereby  declared  to  be  shipped 
and  valued  as  under,"  as  follows,  vi«. — 

"23/5/70.  per  Aurora  to  Liverpool 
direct.  [Marks]  250  bales  of  cotton 
valued  at  5,000Z.,  attaching  to  this  policy 
8462." 

A  similar  declaration  of  interest  was 
endorsed  upon  the  December  policy, 
stating  it  to  be  "Per  Aurora,  balance 
from  preceding  policy  on  250  bales  cotton, 
valued  at  5,000^.,  4,154Z." 

These  are  the  policies  upon  which  the 
plaintiffs  are  now  suing  in  this  action. 

The  plaintiffs  then  sent  the  following 
letter  to  the  National  Bank  of  India — 
«  London,  27th  Hay,  1 870. 
"  To  the  chief  manager  of  the  Natiooid 
"  Bank  of  India,  limited,  London. 

"  Sir, — ^We  beg  to  inform  you  that  we 
have  declared  on  our  open  marine  poHdes 
for  5,000i.  dated  23rd  November,  1869, 
5,0002.  dated  17thDecember,  1869,effected 
with  the  Alliance  Insurance  Company,  the 
following  shipments  from  Bombay  to 
Liverpool,  as  per  specification  at  feot; 
and  we  hereby  undertake  and  gpuoantee 
to  hold  the  amount  insured  at  your  dis- 
posal until  payment  of  our  acceptance  for 
3,0002.  due  24th  November. 
(Signed) 
"  Irving,  Ebsworth  &  Holmes." 

"  Goods,  250  bales  cotton,  B.  B.^tla ; 
Ship,  Aurora;  amount  declared,  5,0002." 

The  Aurora  left  Bombay  on  the  voyaffe 
in  question,  and  was  lost  at  sea  on  i£e 
11th  of  June,  1870,  and  there  was  a  total 
loss  of  the  cotton. 

On  the  24th  of  November  following  t^ 
plaintiffs  paid   their  acceptance  at  ma- 
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jy  and  received  firom  the  National 
:  the  hill  of  lading,  which  nntil  that 
lad  remained  with  the  hank  aa  seen- 
-or  pajrment  of  the  acceptance, 
e  declaration  contained  averments 
sh  were  traversed)  that  the  plaintiffs, 
e  of  them,  were  or  was  interested  in 
oods  to  the  amonnt  of  all  the  moneys 
lem  insured  thereon,  and  that  the  in- 
ices  were  made  for  the  nse  and  benefit 
)n  account  of  the  person  or  persons 
;erested ;  and  the  question  discussed 

the  argument  depended  upon  the 
;  thus  raised.  There  was  also  a  de- 
f  the  plaintiffs  having  caused  them- 
)  to  be  insured. 

was  agreed  on  the  argument  that  the 
i  should  be  at  libei^^  to  draw  such 
*nces  of  fact  as  a  jury  should  have 
a ;  and  power  was  reserved  to  the 
b  to  amend  the  pleadings,  if  necessary, 
on  the  &ct8  proved  at  the  trial,  it 
krs  to  us  that  the  shipment  in  ques- 
was  one  of  that  description  wnich 
ntended  to  be  covered  by,  and  which 
•laintiffs  were  at  liberty  to  declare, 

their  floating  policies.  From  the 
e  of  the  transactions  in  which  they 
engaged,  their  object  in  keeping  on 
Gk  succession  of  open  policies  must 

been  to  cover  shipments  which 
b  from  time  to  time  be  consigned  to 
;  and  both  thejr  and  the  under- 
rs  must,  we  think,  be  taken  to  have 
mplated  that  the  transactions  would 
aducted  in  the  usual  course  of  busi- 
whioh  is,  that,  when  goods  are  so 
^ed,  bills  of  exchange  would  be 
1  upon  the  plaintiffs  by  the  shippers, 
1  would  or  might  be  negotiated  to 

parties  with  the  bills  of  lading 
led  as  securiiy. 

Tore  the  bill  of  exchange  in  this  case 
cc^ted,  the  bill  of  lading  and  the 
I  which  it  represented  would  be  a 
Ity  to  the  holders  of  the  bill  of  ex- 
^e,  and  the  plaintiffs  would  have  no 
at  interest  in  them ;  but,  as  soon  as 
aintiffs  accepted  the  bill,  they  became 
I  to  pay  it  upon  the  shipping  docu- 
\  beii^  delivered  to  them — Smith  v. 
s  (23)  ;  and,  in  the  ordinary  course 

9  Com.  B.  Bep.  N.S.  214 ;  8.  e.  80  Lai?  J. 
!f.8.)  C.P.  66. 
r  Shbiv,  42.^CJP. 


of  business,  when  the  bill  arrived  at 
maturity,  upon  the  plaintiffs  paying  the 
amount,  the  bill  of  lading  would  be 
^nded  to  them.  It  was  sJso  contem- 
plated, as  appears  by  the  concluding  part 
of  Messrs.  Bell  &  Co.'s  letter  to  the 
National  Bank,  of  the  28th  of  April,  1870, 
that  the  plaintiffs  might  desire  to  take  up 
the  bill  of  lading  and  pay  the  amount  of 
their  acceptance  before  maturity,  and  this 
would  be  in  accordance  with  tiie  usual 
course  of  business,  in  order  to  enable  the 
plaintiffs,  as  consignees  for  the  shippers, 
to  take  advantage  of  a  fiftvourable  market 
and  to  make  immediate  sales  of  the  cotton. 

The  bill  of  exchange  being  drawn  by 
the  shippers,  and  accepted  by  the  plain- 
tiffs against  the  consignment,  that  con- 
signment immediately  became  an  equitable 
security  to  the  plaintiffs  for  the  amount  of 
their  acceptance;  and  they  would  have 
been  entitled  in  equity  to  have  the  cotton 
appropriated  for  their  reimbursement — Ex 
parte  Ba/rher  (24),  Ex  parte  Mackey  (25), 
and  see  also  the  recent  case  before  the 
Lords  Justices  of  Ex  parte  Smarts  Be 
Bicha/rdson  (2G),  and  The  Bank  of  Ireland 
V.  Ferry  (19).  The  plaintiffs  would  fur- 
ther be  entitled  to  their  commission  on 
the  sale  of  the  goods,  and  also  to  be  re- 
imbursed the  cost  of  the  insurance,  and 
their  other  expenses  in  respect  of  the  con- 
signment ;  and  it  was  their  business  to 
sell,  manage  and  dispose  of  the  cotton  as 
consignees.  The  equitable  interest  of  the 
plaintiffs,  after  coming  under  acceptance 
against  the  shipme9t,  was  not  in  anv  par- 
ticular portion  of  the  cotton,  but  m  the 
whole  and  in  every  part  of  it;  and  no 
portion  of  it  could  have  been  withdrawn 
without  diminishing  their  security.  They 
had  also  the  power  to  sell  and  dispose  of 
every  portion  of  it^  and  to  receive  the 
purchase-money. 

Under  these  circumstances,  were  they 
entitled  to  insure  in  their  own  names  the 
whole  of  the  cotton,  and  to  its  full  value, 
or  were  they  entitled  to  insure  the  cotton 
only  to  the  extent  of  their  personal  liability 
under  their  acceptance? 

It  is  clear  that  the  mortgagee  of  goods 


(24)  3  Mont.  D.  &  D.  174. 

(25)  2  Mont  D.  &  D.  136. 

(26)  42  Law  J.  Bep.  (n.8.)  Bankr.  22 ;  8.  c  Law 
Bep.  8  Chanc  220. 
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by  assignment  wonld  be  entitled  to  insure 
the  whole  of  the  goods  in  his  own  name, 
and  to  their  ftdl  yalae,  and,  in  case  of  a 
loss,  wbnld  be  entitled  to  recover  in  his 
own  name  the  fhll  amonnt  of  the  insur- 
ance, and  would  be  a  tnistee  for  the 
mortgagor  as  to  any  surplus  beyond  the 
amount  of  his  own  debt.  The  plaintiflfs, 
haying  an  interest  in  every  part  of  the 
cotton,  would,  as  it  appears  to  us,  stand 
in  the  same  position  in  equity  as  a  strict 
mortgagee  in  a  Court  of  law,  and  would 
clearly  be  entitled  to  insure  themselves 
against  the  loss  of  the  cotton,  as  affecting 
not  only  their  security  for  reimbursement 
of  the  amount  of  their  acceptance,  but 
also  their  commission  on  the  sale ;  but  it 
also  appears  to  us  that,  having  an  equi- 
table security  upon  the  whole  of  the 
goods  and  every  part  of  them,  and  the 
duty  of  selling  and  managing  the  con- 
signment, they  might,  if  it  was  so  intended^ 
insure  their  own  names,  not  only  their 
own  individual  interest  in  the  cotton,  but 
also  the  interest  of  the  other  parties  in- 
terested, viz.,  the  shippers  (Messrs.  Bell  d; 
Co.)  and  the  National  Bank  of  India. 

Prima  facie,  an  insurance  by  a  mort- 
gagee, whether  l^al  or  equitable,  would 
cover  only  his  own  particular  interest  in 
the  goods ;  but  if  ^e  insurance  was,  as 
between  him  and  the  underwriters,  in- 
tended to  cover  the  interest  of  all  paxties 
and  the  whole  value  of  the  goods,  there 
would  be  no  objection  to  a  legal  mortgagee 
so  insuring  in  nis  own  name  to  cover  all 
the  interests  and  the  entire  value  of  the 
goods ;  and  we  think  there  is  equally  no 
objection  to  an  equitable  mortgagee,  or  a 
person  who  stands  in  a  similar  position, 
insuring  in  like  manner.  An  insurable 
interest  is  clearly  not  confined  to  a  strict 
legal  right  of  property.  It  then  becomes 
a  question  of  tact  what  was  the  interest 
intended  to  be  covered  by  the  policy.  J£ 
it  was  only  the  individual  interest  of  the 
mortgagee,  he  could  recover  only  the 
amount  of  that  interest ;  but  if  the  in- 
surance was  intended  to  cover  the  interest 
of  the  mortgagor  also,  then  he  would  be 
entitled  to  recover  in  his  own  name  for 
both  interests — see  Irving  v.  Richardson 
(14).  In  that  case  the  assured,  though  a 
mortgagee  of  the  ship,  had  under  the 
Begistiy  Acts  no  legal  ownership,  but 


only  an  equitable  interest  in  it ;  and  yet 
it  was  considered  that  he  might  insure 
and  recover  in  his  own  name  ihe  whole 
amount,  if  the  insurance  was  intended  to 
cover  the  mortgagor's  interest  as  well  as 
lus  own ;  and  that  whether  it  was  so  in- 
tended or  not,  was  the  proper  question  to 
be  left  to  the  jur^  in  such  a  case — see 
also  the  observations  of  Parke,  B.,  in 
Sutherland  v.  PraU  (27). 

Upon  the  fiacts  of  the  present  case,  and 
having  power  to  draw  inferences,  we  can 
entertain  no  doubt  that  the  insurances 
effected  by  the  plaintiffs  were  intended  to 
cover  the  whole  interest  of  all  the  parties 
interested  in  the  consignments.  They 
seem  to  us  to  have  been  effected  for  that 
express  purpose,  and  to  have  been  so 
tr^ted  by  all  parties ;  and  we  think  that 
they  must  be  considered  in  that  Hght. 
It  is,  we  believe,  the  common  practice  of 
consignees  and  underwriters  to  have 
floating  policies  of  this  description,  with 
a  view  of  covering  the  interest  of  all 
parties  in  the  goods ;  and  it  seems  to  us 
that  as  each  shipment  was  declared  the 
policies  would  enure  for  the  benefit  of  the 
different  parties  who  were  interested  in 
the  goods  so  declared. 

In  this  case  the  cotton  was  declared  by 
the  plaintiffs  under  their  floating  policies 
after  orders  to  insure  from  Bell  A  Co.,  and 
with  the  assent  of  the  National  Bank 
of  India;  and,  upon  the  declarations 
being  made,  these  policies  wonld  as  to 
this  shipment  enure,  not  onty  fiir  the 
benefit  of  the  plaintiff  themselves,  who 
were  interested  in  the  safety  of  the  whole 
of  the  goods  to  cover  their  own  liabilities 
and  claims,  but  also  for  the  benefit  of  the 
National  Bank  of  India,  to  secure  to  them 
the  amount  of  the  acceptance,  as  wdl  as 
for  the  shippers,  as  the  persons  entitled 
to  the  surplus  proceeds  of  the  goods  when 
sold  by  me  plaintiffs.  There  was  also 
the  very  possible  contingency  that  the 
goods  when  sold  might  not  firom  various 
causes  realise  the  amount  for  which  the 
plaintiffs  had  come  under  acceptance. 

Although  the  insurances  would,  in  our 
opinion,  as  they  were  intended  to  do, 
cover  the  whole  value  of  the  shipment, 

(27)  12  Mee.&W.  17;  5.c  81  Law  J.  Rep. 
(K.S.)  Ezch..  235. 
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all  the'diffiarent  intereBts  in  the  goods, 
from  the  nature  of  these  floating 
ties,  and  their  being  effected  in  anti- 
ion  of  ftiture  transactions  of  the 
itiffa  with  yarioos  persons  who  were 
lown  at  the  dates  when  the  policies 
>  e£fected,  thej  were  necessarily 
ted  hy  the  plaintiffs  in  their  own 
es  ;  and  it  could  not  be  said  that  as 
racts  thej  were  made  hy  the  plaintiffs 
rder  or  for  account  or  on  behalf  of 
Dns  who  were  then  unknown,  but 
might  at  some  future  time  consign 
a  to  the  plaintiffs.  The  consequence 
is  is,  as  it  seems  to  us,  that  no  action 
1  be  maintained  upon  the  policies  in 
tion  by  or  in  the  names  of  any  per- 
except  the  plaintiffs ;  and,  in  this 
Lcular  case,  if  it  had  been  averred  that 
iT8,  Bell  &  Co.  were  interested  in  the 
m,  and  that  the  insurances  respec- 
y  were  made  for  their  use  and  benefit 
on  their  account,  we  think  that  such 
negation  would  not  have  been  main- 
id — Watson  v.  Swcmn  (8).  Neither 
d  it  have  been  properly  alleged  that 
plaintiffs  and  Messrs.  Bell  &  Co., 
3r  with  or  without  the  National  Bank 
ndia,  were  jointly  interested  in  the 
an,  and  that  the  policies  were  effected 
bheir  account;  for  no  such  joint  in- 
st  existed,  and  the  policies  at  the  time 
r  were  made  were  not  effected  on  their 
klf ;  and  the  only  proper  conclusion 
kw  fix>m  the  facts,  as  it  appears  to  us, 
lat  the  plaintiffs,  having  effected  the 
sies  in  their  own  names  to  cover 
TO  consignments,  such  as  the  cotton 
bis  case,  not  only  may,  but  must,  sue 
Q  the  policies  in  their  own  names,  and 
think  that  the  averments  in  this  de- 
ation  that  the  insurances  were  made 
their  use  and  benefit  and  on  their 
>unt,  and  that  they  were  the  parties 
irested,  were  the  proper,  and,  indeed, 
only  correct  mode  of  framing  the 
laration. 

t  is  quite  true  that  Messrs.  Bell  &  Co. 
.  an  interest  in  the  cotton,  and  were, 
'act,  the  general  owners  of  it,  subject 
he  rights  which  they  had  created  on 
part  of  the  National  Bank  of  India 
L  the  plaintiffs;  but,  as  between  the 
lerwriters  and  the  plaintiffs,  the  for- 
p  must,  we  think,  be  taken  to  have 


agreed  that  the  plaintiffs  might  declaro 
goods  consigned  to  them  under  circum- 
stances like  the  present,  upon  the  floating 
policies  effected  by  them,  and  that  they 
might  recover  upon  them  the  full  value 
in  their  own  names. 

There  is  no  doubt  that  in  a  declaration^ 
the  averments  of  interest,  and  as  to  the 
person  on  whose  behalf  the  insurance  is 
effected,  must  be  correctly  made,  and  that 
a  variance  in  that  respect  would  be  fatal, 
though  the  interest  is  now  allowed  to  be 
alleged  alternatively  in  various  persons. 
It  is  also  not  sufficient  to  aver  the  interest 
to  be  in  another  person,  without  also 
alleging  that  the  insurance  was  made  on 
his  behalf.  These  averments  likewise 
affect  the  evidence  and  right  of  recovery 
at  law,  though,,  where  a  plaintiff  sues  as 
trustee  for  another,  a  recovery  might  be 
had  in  equity  from  the  cestui  que  trusty 
and  relief  obtained  as  against  him. 

It  is  quite  true  that,  after  the  floating 
policies  had  been  opened,  and  when  the 
shipment  was  made,  there  was  an  order 
by  Messrs.  Bell  &  Co.  to  the  plaintiffs  to 
insure,  and  that  by  agreement  with  the 
National  Bank  of  Lidia  the  declarations 
of  interest  by  the  plaintiSs  under  these 
floating  policies  were  to  be  treated  as 
covering  this  cotton  ;  but  that  would  not 
entitle  either  Bell  &  Co.  or  the  bank  to 
sue  upon  the  policies  in  their  own  names, 
or  maintain  an  allegation  that  the  policies 
were  made  on  their  behalf. 

The  law  with  respect  to  the  insurable 
interest  which  a  consignee  may  include  in 
a  policy  and  recover  in  his  own  name  is, 
we  think,  correctly  stated  in  the  third 
edition  of  Amould  on  Liswrance,  at  p.  72, 
in  the  following  terms — "As  a  general 
principle,  then,  there  can  be  no  doubt 
that  consignees  of  the  goods,  being  in  ad- 
vance to  the  consignors,  or  under  accept- 
ances for  them,  may  insure  in  their  own 
name  and  on  their  own  account  to  the  full 
value  of  the  goods,  and  apply  the  proceeds 
of  the  policies  to  their  own  benefit  up  to 
the  extent  of  their  claims  in  respect  of  such 
advances  and  the  acceptances,  holding 
the  residue  in  trust  for  the  consignors.** 

The  practice  of  the  mercantile  conmiu- 
nity  as  well  as  of  underwriters  has  also, 
wo  believe,  been  entirely  in  accordance 
with  this  view  of  the  law ;  and  there  is 
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this  manifest  oonvenience  in  it^  that  it 
saves  a  'mnltiplioitj  of  insurances  upon 
the  same  snbject-matter,  and  avoids  the 
necessity  for  any  nice  distinctions  as  to 
the  precise  nature  of  the  various  interests 
of  the  several  parties  which  are  intended 
to  be  covered  by  the  particular  insurance* 
This  more  especially  applies  to  the  case  of 
floating  policies  effected  by  consignees  to 
cover  goods  of  all  persons  who  may  there- 
after consign  goods  to  them,  and  to  simi- 
lar floating  policies  which  wharfingers, 
warehousemen,  fsustors  and  others  are  in 
the  habit  of  efiecting  to  cover  the  owners' 
interests  as  well  as  their  own;  and  it 
seems  to  us  that  it  would  lead  to  great 
practical  inconvenience  if  a  different  rule 
were  now  to  be  laid  down. 

Many  of  the  passages  which  were  cited 
for  the  defendants  firom  text- writers  had 
reference  only  to  what  a  person  might 
insure  on  his  own  accou/nt ;  and  a  great 
part  of  the  argument  for  Uie  defen^mts 
rested  on  the  assumption  that  there  was, 
in  fieust,  an  insurance  in  this  case  of  the 
separaie  interest  of  Bell  &  Co.,  and  that 
these  policies  were  made  by  the  plaintiffs 
as  the  agents  of  Bell  &  Co.  and  on  their 
behalf;  but  which  assumption,  for  the 
reasons  before  stated,  we  consider  to  be 
not  well  founded. 

The  case  of  Bobertson  v.  Hamilton  (28) 
is  an  important  decision  to  shew  that, 
where  a  person  having  a  limited  personal 
interest  in  the  safety  of  every  portion  of  the 
subject-matter  of  insurance  insures  not 
only  that  particular  interest  but  the  whole 
of  die  subject-matter  to  its  full  value  for 
the  benefit  of  the  other  parties  who  are 
interested  in  it  as  well  as  of  himself,  he 
will  be  considered  entitled  to  recover  the 
full  amount  in  his  own  name  upon  an 
averment  of  interest  in  himself,  and  will 
be  considered  a  trustee  for  the  other  par- 
ties interested.  In  that  case  the  plaintiffs 
were  owners  of  the  Boss,  which,  with  an- 
other ship  called  the  Atlantic,  belonging 
to  Fisher  &  Co.,  and  their  cargoes,  had 
been  captured  as  Spanish  prize.  The 
plaintiffs  and  the  respective  owners  of  the 
other  ship  and  of  the  cargoes  employed 
one  Cowan  as  their  agent  in  Spain  to  ob- 
tain restitution  or  compromise  the  claims 

(28)  U  East  522. 


of  the  captors  and  to  send  the  property 
back  to  England.  He  effected  an  arrange- 
ment by  giving  up  part  of  each  cargo, 
and  upon  the  terms  that  the  two  ships 
and  the  rest  of  the  cargoes  should  be  re- 
stored for  the  common  benefit  of  the 
original  owners  of  both  ships  and  cargoes 
in  the  lump ;  and  he  drew  a  bill  upon  the 
plaintifls  (which  was  accepted  and  jMid 
by  them)  for  the  general  expenses  of  effect- 
ing the  arrangement,  and  for  the  oui£t  of 
the  vessels  on  their  return  homewards. 
The  agent  stated  in  a  letter  to  the  plain- 
tiffs, "  The  whole  property  restored  is  to 
form  a  mass,  and  the  reparation  made 
agreeably  to  the  respective  values  that 
may  be  affixed  to  both  ships  and  cargoes. 
The  AUantic  I  shall  consign  to  yon,  in 
order  to  simplify  the  concern;  and  you 
can  arrange  with  the  owners.  The  above 
information  will  guide  you  with  respect  to 
insurance."  The  plaintiffs  then  effected 
an  insurance  upon  the  Atlantic^  and  that 
vessel  was  agam  captured  by  the  French. 
The  plaintiffs  thereupon  sued  in  their  own 
names  to  recover  for  a  total  loss  of  that 
vessel.  It  was  held  that  the  plaintiffs, 
though  not  the  owners  of  the  AUantic^ 
had  an  insurable  interest  in  her  and  to 
the  full  amount  of  the  insurances.  In 
the  course  of  the  argument,  when  the 
case  of  Lucena  v.  Ora/ufwrd  (3)  was  cited, 
Lord  EUenborough  said  (29),  "  Indepwi- 
dent  of  that  case,  can  there  be  any  doubt 
but  that  the  plamtiffs  had  an  insurable 
interest?  The  ships  and  cargoes  were 
all  thrown  into  hotchpot ;  and  the  plain- 
tiffs had  an  interest  in  the  conjoint  pro- 
perty,  and  had  expended  their  own  money 
upon  it,  and  were  further  authorised  to 
make  the  insurance,  by  Cowan,  of  Cor- 
runna,  who  had  full  powers  of  attorn^ 
from  all  the  original  owners  of  the  pro- 
perty." And,  upon  its  being  argued  that 
the  ship  insured  never  was  in  the  posses- 
sion of  the  plaintiffs,  and  therefore  ihat 
they  could  have  no  lien  on  it  (and  which 
argument  was  also  pressed  upon  us  in 
this  case).  Lord  EUenborough  said  (80), 
"  This  is  no  question  strictly  of  lien. 
Cowan  was  in  possession  of  the  whole,  and 
Cowan  continued  to  be  the    plaintiff's 

(29)  U  East  526. 
(80)  14East6S0. 
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for  this  pnrpose  after  the  AUantic 
le  iSoMwere  thrown  into  hotchpot 
le  benefit  of  all  concerned.  The 
then  became  a  new  property,  and  a 
iterestwas  constitated  in  the  for- 
iveral  owners  conjointly,  so  that  the 
etors  of  the  ship  Boss  thereby  came 
e  an  interest  in  the  Atlantic,  Upon 
rangement  made  with  the  captors, 

I  receiyed  restitution  of  the  whole 
*ty  in  the  lump,  as  it  is  said,  for  the 
3n  benefit  of  liie  original  owners  of 
hips  and  cargoes ;  and  then  Ck>wan, 
such  agent  of  the  conjoint  interest 

II  as  agent  for  the  plaintiffs,  con- 
[  the  Atlantic  to  them,  and  drew 
pon  them  for  the  eeneral  expenses 
whole  concern,  which  they  accepted 
ud.  If  this  does  not  give  them  an 
ble  interest,  it  is  difncnlt  to  say 
will."  And,  in  giving  judgment, 
BUenborongh    says     (31),    "The 

Iffs,  having  an  insurable  interest  in 
bole  mass  of  the  property  restored, 
ecover  upon  this  poHcy  as  trustees 
3se  who  are  interested  with  them- 

in  the  whole,  though  they  may  be 
^ards  called  upon  to  divide  it 
^t  the  several  claimants  in  the  pro- 
ns  due  to  each ;  and  a  recovery  in 
<stion  will  not  exclude  any  of  the 
s  from  unravelling  the  account  in 

r  And  again  (32),  "The  assured, 
ore,  upon  this  policy^  are  entitled  to 
5r  from  the  underwnters  if  they  had 
surable  interest  in  the  ship.  The 
on  then  is,  who  had  such  an  in- 
?  I  answer,  the  original  proprietors 
h  ships  and  cargoes,  whose  interest 
een  united  in  hotchpot  through  the 
im  of  their  common  agent.  Cowan. 
Q  himself  had  an  interest  in  the 
* ;  and  the  plaintiffs  had  also  an  in- 

in  respect  of  the  bills  which  they 
accepted  and  paid  for  Cowan  on 
nt  of  this  conjoint  property.  The 
>  was  thrown  into  notchpot  when 
w  delivered  up  to  Cowan  by  the 
iaptors ;  and  therefore  the  plamtifis, 
'vere  the  original  owners  of  the  ship 

became  interested  in   the    whole. 

were  also  interested  in  it  as  i^  con" 


ran  u 

(82)  14 


East  632. 
East  584. 


aignees  and  representatwes  of  Cowan,  who 
had  expended  money  upon  the  whole  in 
hotchpot,  and  for  whom  they  had  accepted 
and  paid  bills  on  that  account.  It  cannot, 
therefore,  be  said  that  the  plaintiffs  had 
not  an  insurable  interest  in  the  subject- 
matter."  It  was  held  that  the  plaintifis 
might  insure  and  recover  as  for  a  total 
loss  on  the  policy  on  the  Atlantic,  of 
which  they  were  not  the  owners,  though 
they  might  be  responsible  over  to  the 
owner  of  that  vessel  or  his  representatives 
for  a  proportion  of  the  money  when  re- 
covered. That  case  seems  to  us  a  very 
strong  authority  in  fftvour  of  the  plain- 
tiffs in  this  action. 

A  similar  principle  has  been  adopted 
and  acted  upon  in  the  case  of  fire  policies, 
where  persons  having  a  very  limited  per- 
sonal interest,  such  as,  a  warehouseman 
in  one  case,  having  only  a  lien  for  his 
charges,  and  not  being  himself  an  iu  surer 
by  law,  and  a  carrier  in  the  other,  had 
effected  and  kept  on  foot  floating  policies 
for  the  purpose  of  covering,  and  which 
were  considered  to  cover,  not  only  their 
own  individual  interests,  but  also  the  in- 
terests of  the  owners  of  the  goods,  and 
these  persons  were  held  to  have  insurable 
interests  as  against  the  insurers,  to  the 
full  value  of  the  goods,  and  to  have  a 
right  to  recover  the  whole  amount  of  the 
insurances  in  their  own  names,  though 
they  would  be  trustees  as  to  any  surplus 
beyond  their  own  individual  claims  for 
the  other  parties  interested ;  see  Waters 
V.  The  Monarch  Insurance  Oompaivy  (22) 
and  The  London  and  North  Western  Badl' 
way  Oompamf  v.  Olyn  (21). 

It  is  true  that  those  were  cases  of  fire 
insurance,  and  upon  policies  which  ex- 
pressly covered  "  goods  in  trust ;  "  but, 
if  the  policies  in  this  case  were  intended 
to  cover  the  interests  of  all  parties  in  the 
goods,  as  we  think  they  were,  then  they 
must  be  treated  as  if  they  had  contained 
express  words  to  include  all  such  interests ; 
and  in  that  view  the  cases  above  cited 
would  be  quite  analogous  to  the  present, 
for  the  purpose  of  considering  the  other 
question,  viz.,  whether  the  persons  in- 
suring had  an  insurable  interest  in  and 
were  entitled  to  recover  the  whole  value 
of  the  goods  in  their  own  names.  It  is 
upon  tms  latter  point,  viz.,  as  to  the  na- 
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tore  and  extent  of  the  insurable  interest 
and  the  right  to  recover  the  faXL  amount, 
that  these  cases  seem  to  us  to  have  an 
important  bearing  upon  the  present  ques- 
tion. In  the  case  of  the  warehouseman 
(who  is  not  an  insurer),  Waters  ▼.  The 
Monarch  Life  Assurance  Company  (22), 
Lord  Campbell,  afber  deciding  that  upon 
the  proper  construction  of  the  policy  the 
interest  of  the  general  owners  of  the 
goods  was  intended  to  be  covered,  pro- 
ceeds as  follows  (33)—-"  And  I  think  that 
a  person  intrusted  with  goods  can  insure 
them  without  orders  firom  the  owner,  and 
even  without  informing  him  that  there 
was  such  a  policy.  It  would  be  most  in- 
convenient in  business  if  a  wharfinger 
could  not  at  his  own  cost  keep  up  a  float- 
ing policy  for  the  benefit  of  aU  who  might 
become  his  customers.  The  last  point 
that  arises  is,  to  what  extent  does  the 
policy  protect  those  goods  ?  The  defend- 
ants say  that  it  was  only  the  plaintifib' 
personal  interest.  But  uie  policies  are 
in  terms  contracts  to  make  good  *  all  such 
damage  and  loss  as  may  happen  by  fire  to 
the  property  hereinbefore  mentioned.' 
That  is  a  vaHd  contract;  and,  as  the  pro- 
perty is  wholly  destroyed,  the  value  of  the 
whole  must  be  made  good,  not  merely  the 
particular  interest  of  the  plaintiffs.  They 
will  be  entitled  to  apply  so  much  to  cover 
their  own  interest,  and  will  be  trustees 
for  the  owners  as  to  the  rest."  Crompton, 
J.,  also  says  (34),  "The  parties  meant 
to  insure  those  goods  with  which  the 
plaintifis  were  intrusted,  and  in  evei^ 
part  of  which  they  had  an  interest,  both 
in  respect  of  their  Hen  and  in  respect  of 
their  responsibiHty  to  the  bailors.  What 
the  surplus  after  satisfying  their  own 
claim  might  be,  could  only  be  ascertained 
after  the  loss,  when  the  amount  of  their 
lien  at  that  time  was  determined ;  but 
they  were  persons  interested  in  every  par- 
ticle of  the  goods." 

In  The  Lond<M  and  North  Western 
Baiiway  Company  v.  Olyn  (21),  where  the 
plaintiffs  were  carriers,  Wightman,  J.,  says 
(35),  "  The  question  in  this  case  is  whe- 
ther the  plaintiffs  are  entitled  under  this 
policy  to  recover  more  than  their  own 

(33)  6  R  &  B.  S81. 

(34)  6  K  &  B.  882. 

(35)  1  £.  ^  E.  G60. 


particular  interest  in  the  goods  which 
they  as  carriers  had  in  the  warehouse 
when  it  was  burnt.  I  think  that  they 
are,  and  that  they  ouffht  to  recover  the 
full  value  of  ihe  gooaa.  They  must^  in 
my  opinion,  be  considered  as  having  in^ 
siu^  the  goods  which  they  held  in  trust 
as  carriers,  for  the  benefit  of  the  owners, 
for  whom  they  will  hold  the  amount  re- 
covered as  trustees,  after  deducting' what 
is  due  in  respect  of  their  own  charges 
upon  the  goods."  And  again  (36),  ^  It 
is  true  that  this  insurance  is  in  the  nature 
of  a  voluntary  trust  undertaken  by  the 
plainidffs  without  iiie  knowledge  of  the 
cestuis  qm  trusty  the  owners  of  the  g^oods ; 
but  it  is  a  trust  clearly  binding  on  the 
plaintifis  in  equity,  who  will  hold  the 
amount  which  they  now  recover,  in  the 
first  place,  for  the  satis&ction  of  their 
own  claims,  and  in  the  next,  as  to  the 
residue,  in  trust  for  the  owners.  If  a 
different  construction  was  put  on  such  a 
policy  as  this,  it  would  be  necessary,  as 
my  brother  Crompton  has  observed, 
that  several  poHoies  should  be  effected  on 
the  same  goods,  and  thus  insurance  com- 
panies would  obtain  several  premiums 
mst^EMd  of  one  in  respect  of  what  to  them 
is  tiie  same  risk."  Crompton,  J.,  at 
p.  663,  also  states  that,  in  his  opinion,  the 
plaintiff  intended  to  insure,  first,  thw 
own  interest  (if  any)  in  the  goods,  and 
secondly,  the  inter^  of  their  cestuU  que 
trust,  the  owners  of  the  goods,  and  that 
the  case  of  Waters  v.  The  Monarch  As- 
sura/nce  Oompa/ny  (22)  had  established 
that  persons  who  are  the  bailees  of  goods 
have  an  insurable  interest  in  th^  as 
against  the  assurers  to  their  full  value, 
although  the  assured  may  be  trustees  fi>r 
third  persons  of  part  of  the  amount  re- 
covered on  the  policy. 

In  the  great  case  of  the  Dutch  oom- 
missioners,  Lucena  v.  Craufurd  (3),  the 
ultimate  decision  of  the  House  of  Lords 
awarding  a  venire  de  novo,  rested  upoo 
the  ground  that  general  damages  had 
been  assessed  in  one  aggregate  sum  for 
aU  the  vessels,  whereas  one  of  them, 
having  been  lost  after  the  dedaration  of 
hostilities,  and  thus  beoome  vested  in  tl^ 
Crown,  could  not  in  any  sense  be  oonsi- 

(36)  l£.«c£.661. 
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vntbin  the  jurisdiction  of  the  com- 
lers.  Bnt,  at  the  same  time,  the 
of  Lords  expressed  a  clear  opinion, 
ig  the  views  of  Chambre,  J.,  and 
Qce,  J.,  that  the  commissioners  had 
insurable  interest.  This  was,  how- 
1  the  gronnd  that  their  anthoriiy 
rived  entirely  from  an  Act  of  Par- 
t  and  a  commission,  which  gave 
10  power  or  right  of  interference 
brol  over  any  of  the  ships  or  pro- 
intil  after  they  were  detained  or 
it  into  the  ports  of  this  kingdom ; 
Lp  to  that  time  the  control  and 
over  the  vessels  rested  entirely 
le  Crown  ;  that  the  vessels  might 
iiave  come  under  the  power  of  the 
ssioners;  that  they  had  nothing 
^han  a  mere  expectation  or  hope 
ossibility  that  the  vessels  might 
inder  their  control ;  and  that  they 
>re  had  no  insurable  interest  to 
t  the  policies  which  had  been 
1  whilst  the  vessels  remained 
,  and  before  they  had  been  brought 
I  country.  It  was  contended  for 
mmissioners,  the  plaintiffs,  in  that 
that  they  had  authority  to  sell, 
e  and  dispose  of  the  vessels,  and 
^erefore  m  a  position  similar  to 
'  ordinary  consignees,  and  entitled 
J  as  such  consignees  to  insure  and 
r  the  full  amount  of  the  insurances 
r  own  names,  under  an  averment 
rest  in  themselves.  It  seems  to  us 
e  been  considered  hj  all  the  Judges, 
as  by  the  House  of  fiords,  to  be  clear 
lat  ordinary  consignees  having  a 
dal  interest  in  the  whole  subject- 
•  might  recover  the  full  sum  in- 
under  an  averment  of  interest  in 
3lves;  and  that  if  the  commis- 
\  coxdd  be  considered  as  such  con- 
9,  they  were  entitled  to  recover, 
bhe  three  arguments  in  the  Exche- 
yhamber  (87),  and  the  ar^ment  in 
>use  of  LDrds,  it  was  said  by  the 
iy  of  the  Jadges  (38)  that  no  one 
aestioned  that  an  ordinary  consignee 
^  a  beneficial  interest  might  insure 
)  benefit  of  the  owner  of  the  goods, 
1  a  naked  consignee,  as  he  was 

(87)  3  Bob.  &  P.  76. 

(88)  2^N.)B.  292. 


termed,  being  a  mere  agent  of  the  con- 
signor, could  not  do  so.  But,  as  different 
views  have  been  taken  of  the  effect  of  the 
observations  of  the  learned  Judges  and  of 
Lord  Eldon  (who,  as  Chief  Justice  of  the 
Common  Pleas,  had  heard  the  three  argu- 
ments in  the  Exchequer  Chamber)  upon 
the  subject  of  insurable  interest  of  con- 
signees generally,  it  may  be  useful  to  refer 
to  those  observations  more  in  detail.  They 
are  as  follows,  namely,  in  the  judgment 
of  the  majority  of  the  seven  Judges  in 
the  Exchequer  Chamber  (39)  :  "  Indepen- 
dent,  however,  of  these  observations,  it  is 
not  necessary  that  an  in^rer  should  have 
a  beneficial  interest  in  the  property  in- 
sured ;  it  is  sufficient  if  he  be  clothed  with 
the  character  of  a  trustee,  an  agent,  or  a 
consignee;  and  if  these  commissioners 
can  be  considered  in  either  of  these  capa- 
cities, they  have  an  insurable  interest. 
According  to  the  terms  of  the  statute  (40), 
it  seems  as  if  they  may  be  considered  in 
either  of  these  capacities.  They  may  be 
considered  as  tru^ees  for  the  Cfrown,  or 
for  the  persons  who  shall  be  ultimately 
entitled  to  the  property;  as  general  agents 
for  the  purpose  of  disposing  of  the  pro- 
perty on  its  arrival  in  England,  or  as 
statutable  consignees."  Again  (41) : 
"  S  appose  a  merchant  upon  his  marriage 
to  covenant  with  trustees  in  his  marriage- 
settlement,  that  certain  ships  then  upon 
the  sea  should  when  they  came  to  England 
be  vested  in  them  for  the  purposes  of  the 
settlement,  are  we  to  be  told  that  the 
trustees  might  not  insure,  because  the 
settlor  did  not  in  terms  convey  and  assign 
over  the  ships  immediately  ?  A  Court  of 
Equity  would  consider  the  interests  in  the 
trustees  exactly  the  same  as  if  the  ships 
had  been  immediately  conveyed.  It  is 
objected,  however,  that  the  Dutch  com- 
missioners did  not  resemble  consignees, 
because  they  were  directed  to  sell  and  dig. 
pose  of  the  property  intrusted  to  them 
according  to  the  directions  which  they 
should  receive  from  Government.  But 
many  consignees  receive  goods  with  orders 
to  attend  to  the  directions  of  the  consignor 
as  to  their  disposal ;  and  yet  they  are  not 
the  less  able  to  insure.     So,  every  trustee 

(89)  8  Bos.  &  P.  96. 

(40)  36  Geo.  8.  c.  80. 

(41)  8  Bob.  &;  P.  97. 
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is  snbjeot  to  the  direotionB  either  of  the 
cestui  que  trust  or  of  the  Ck>art  of  Chan- 
cery." In  the  judgment  of  Chambre,  J., 
whose  views  were  ultimately  adopted  by 
the  House  of  Lords,  he  says  (42)  :  "  I  am 
not  disposed  to  question  the  authorities 
in  general:  on  the  contrary,  there  ap- 
pears to  me  to  have  been  great  propriety 
in  establishing  the  contract  of  insurance 
wherever  the  interest  declared  upon  was 
in  the  common  understanding  of  man- 
kind a  real  interest  in  or  arising  out  of 
the  thing  insured,  or  so  connected  with  it 
as  to  depend  on  the  safety  of  the  thing 
insured  and  the  risk  insured  against, 
without  much  regard  to  technical  distinc- 
tions respecting  property,  still  however 
excluding  mere  speculation  or  expectation, 
and  interests  created  no  otherwise  than 
by  gaming.  What  the  parties  themselves 
may  do,  they  may  also  do  by  their  trus- 
tees, consignees,  or  agents,  provided  the 
act  done  by  an  ^ent  comes  within  the 
scope  of  the  authority  given  him  by  his 
principal,  either  expressly  or  impbedly 
from  the  nature  of  his  employment."  In 
the  House  of  Lords,  in  the  opinions  of  the 
seven  Judges,  and  in  which  Thompson, 
B.,  concurred,  the  following  passages  occur 
(43)  :  "  It  is  with  reference  to  these  pre- 
mises, they  (the  plaintiffs)  aver  that  they 
as  such  commissioners  were  interested, 
and  that  the  insurance  was  made  for  their 
use  and  benefit  as  commissioners.  The 
nature  of  their  connection  with  the  pro- 
perty insured  appears  from  the  previous 
part  of  the  declaration.  They  claimed 
no  beneficial  interest  in  it;  they  were 
merely  oonsigneesy  agents  or  trustees  for 
others ;  and,  to  make  the  whole  declara- 
tion consistent,  the  averment  must  be 
taken  to  import,  what  the  words  will 
fidrly  admits  that  the  insurance  was  made 
for  the  benefit  of  those  for  whose  benefit 
the  plaintiffs  were  authorised  by  the  Act 
ot  Parliament  and  commission  to  manage 
the  property  as  consignees,  that  is,  in  i^ie 
present  instance,  for  the  King.  A  con- 
signee without  any  beneficial  interest  in 
himself  is  agent  for  the  consignor,  and 
may  insure  for  his  benefit ;  and,  if  such  a 
consignee  were  to  state  in  his  declaration 

(42)  8Bo8."&P.  104. 

(43)  2  N.  B.  289,  290. 


the  circumstances  of  the  oonsigmnent  of 
goods  to  him  to  manage,  sell  and  dispose 
of  for  certain  persons  abroad,  might  he 
not  aver  the  Merest  in  himself  as  swih 
consignee  ?  and  would  not  such  an  aver- 
ment, coupled  with  the  disclosure  of  his 
having  no  interest  but  for  the  consignors' 
use  be  equivalent  to  an  averment  of 
interest  in  his  consignors  ?"  Again  (44): 
'*  Though  a  consignee  be  usually  appointed 
by  bill  of  lading,  it  is  not  necessary  to 
invest  a  person  with  that  character.  Mr. 
Justice  buUer,  in  the  case  of  Woljf  v. 
HomcasHe  (9),  defines  a  consimee  to  be 
a  person  residing  at  the  port  of  delivery, 
to  whom  the  goods  are  to  be  delivered  on 
their  arrival.  A  consignee,  as  distin- 
guished firom  a  vendee,  is  the  mere  agent 
of  the  consignor ;  and  such  a  consignee 
may  be  appointed  by  any  direction,  verbal 
or  written,  to  the  captain,  to  deliver  the 
goods  to  such  particular  person,  or  by  a 
ktter  to  the  person  himself  requesting 
him  to  take  care  of  the  goods  upon  their 
arrival.  Where,  then,  is  the  difference 
between  such  a  consignee  and  these  com- 
missioners? The  ships  were  directed, 
by  the  person  who  had  the  possessiim 
and  power  to  direct  the  voyage,  to  (Jreat 
Britain ;  and  the  commissioners  were  ap- 
pointed to  receive  the  ships  and  cargoes, 
and  to  manage  and  dispose  of  them  upon 
their  arrival.  What  is  the  effect  of  the 
most  solemn  appointment  of  a  consignee 
different  firom  this?  What  greater  interest 
or  closer  connection  with  the  ship  does 
he  acquire  ?  If^  then,  there  be  no  differ- 
ence, no  one  ever  questunied  that  a  consignee 
or  agent  of  the  description  spoken  of  might 
make  an  insurance  for  the  henefU  of  the 
owner  and  person  entitled,  and  for  whom 
he  as  consignee  is  a^Uhorised  to  act.^*  .  .  . 
''At  the  time  both  of  the  insurance  and  ihe 
loss,  their  (the  commissioners')  title,  like 
that  of  a  consignee,  was  inchoate ;  occu- 
pancy was  necessary  to  perfect  it.  It  is 
true  that  their  interest  was  revocable. 
But  so  is  that  of  a  consignee."  Again 
(45)  :  "  And  if  it  were  now  to  be  decided 
that  the  interest  of  these  commissiona« 
was  not  insurable,  it  would  render  unin- 
telligible that  doctrine  upon  which  mer- 

(44)  2  N.  R.  291,  292. 
(46)  2N.B.294. 
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^and  underwriters  have  acted  for 
,  and  paid  and  received  manj  thon- 

poonds."  Mr.  Justice  Cnambre, 
thought  that  the  commissioners  had 
isurSble  interest,  says  (46)  :  "  The 
3  of  their  office  were  confined  to 
b  property  that  was  actually  in  the 
lorn,  and  provisionally  detained  there 
*  the  Kind's  authority.  No  matter 
wrings  it  in.     They  have  nothing  to 

commissioners  with  consignments 
abroad;  nor  was  anv  consignment 
it  made  to  them.  They  have  been 
statutable  consignees.  If  that 
3  means  anything,  it  must  mean 
he  statute  had  consigned  these  par- 
r  ships  to  the  commissioners ;  but^ 
t  the  statute,  and  we  find  nothing 
than  that  it  authorises  a  commission 

which  whatever  property  of  a  cer- 
lescription  arrives,  it  will  if  they 
ue  commissioners  fall  within  their 
ud  management  officially,  to  prevent 
irishing.  But  the  Act  had  in  no 
t  attached  upon  this  property:  it 
nly  created  a  capacity  to  the  plain- 
L  certain  events  to  receive  these  or 
iier  Dutch  ships  or  merchandises." 

he  says  (47)  :  "  A  consignment  is 
des  of  mercantile  conveyance  ope- 

upon  the  particular  effects  con- 
,  wnich,  though  it  may  be  defeasible, 
perate  in  the  meantime,  and  enable 
nsignee  by  Ms  acts  to  bind  the  con- 

iihe  opinion  of  Lawrence^  J.,  who 
lou^ht  that  the  commissioners  had 
n  insurable  interest,  and  whose 
a  was  also  adopted  by  the  House  of 

there  are  the  following  passas^ 
"  Conceiving  for  these  reastms  that 
ntract  of  marine  assurance  is  not 
ts  nature  confined  to  protect  the 
it  arising  firom  the  ownership  of  the 
b  exposed  to  risk  insured  against, 

proceed  to  consider,"  &c.  "  Had 
bhe  commissioners)  been  authorised 
lly  to  take  care  of  ships  detained 
9  Majesty's  orders,  by  the  act  of 
3r  the  ships  would  have  become 
\  of  their  concern,  and  from  thence 
might  possibly  have  been  inferred 

(46)  2  N.  B.  298. 

(47)  2  N.  R.  299. 

(48)  2  N.  B.  304. 
iuis,  42.— CJP. 


to  take  all  proper  steps  to  prevent  any 
damage  from  their  loss,  and  an  averment 
that  the  defendants  in  error  insured  as 
such  commissioners  might  have  bopie  the 
meaning  which  has  been  contended  for. 
But  that  cannot  be  understood  in  this 
case;  for  the  averment  in  effect  refers 
their  interest  to  the  Act  of  Parliament 
and  their  commission,  the  terms  of  which 
respect  only  the  case  of  ships  and  goods 
detained  and  brought  into  the  ports  of  this 
kingdom :  and  1  know  not  how  to  con- 
ceive an  interest  dependent  on  a  thing 
with  which  thing  the  persons  supposed 
to  be  interested  have  nothing  to  do.  The 
defendants  in  error  have  been  considered 
as  trustees  or  consignees,  who,  it  is  said, 
have  an  insurable  interest.  But  I  do  not 
think  they  ca/n  he  considered  as  trustees  or 
as  consignees  having  such  interest  as  will 
support  this  averment.  A  trustee  who 
has  an  insurable  inierest  must,  as  I  con- 
ceive, have  some  existing  right  to  the 
thing  insured  for  the  benefit  of  another ; 
but  the  commissioners  in  this  case  had 
not  any  such  right,  and  therefore  cannot, 
according  to  my  notions  of  a  trustee,  be 
considered  as  such.  Nor  can  they  be  con- 
sidered as  consignees  in  whom  anv  interest 
or  right  is  vested  by  bill  of  lading  or 
other  instrument  or  consignment  by  which 
the  property  of  the  subject-matter  of  the 
consifi^nment  jprima  facie  will  pass.  If 
they  be  consignees,  they  were  naked  con- 
signees  for  the  purpose  of  doing  some  act 
respecting  the  goods  consigned,  and  rather 
ag^its  than  consignees,  acoordiiig  to  the 
common  understanding  of  that  word;  and, 
taking  them  to  be  naked  consignees  who 
have  not  the  legal  property  of  the  subject- 
matter  of  the  insurance,  and  who  are  not 
beneficially  interested  in  it,  they  ought,  I 
conceive,  to  have  averred  the  interest  to 
be  in  those  on  whose  account  the  insurance 
was  made,  whether  they  were  defined  per- 
sons or  uncertain  persons,  and  not  in 
themselves  as  commissioners ;  for,  taking 
the  meaning  of  the  word  interest  to  be 
what  I  have  stated  it  to  be,  it  is  obvious 
that  a  naked  consignee  who  means  that 
the  insurance  should  be  applied  to  the 
protection  of  the  things  insured  and  the 
indemnification  of  him  who  suffers  by 
losing  the  value  of  those  things,  his  object 
being  not  to  secure  himself  from  some 
2T 
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damage  consequential  to  the  loss  as  liis 
commission,  but  that  others  interested  as 
proprietors  should  be  indemnified, — it  is 
obvions,  I  say,  that  such  consignee  can 
himself  suffer  no  prejudice  by  the  total  or 
partial  destruction  of  a  thing  which  forms 
no  part  of  his  property.  In  the  safety 
of  such  thing  such  naked  consignee  can 
in  this  view  have  no  interest.  The  per- 
sons prejudiced  by  the  loss  of  property 
are  his  consignors,  or  those  for  whose 
benefit  the  property  is  to  be  disposed,  and 
in  them  oidy  in  such  case  and  in  such 
light  is  there  any  interest"  (49). 

Lord  Eldon,  in  giving  judgment  in  the 
House  of  Loinis,  says  (50) :  "  With  re- 
spect to  the  case  of  a  trustee,  I  can  see 
nothing  in  this  case  which  resembles  it.  A 
trustee  has  a  legal  interest  in  the  thing, 
and  may  therefore  insure.  So,  a  consignee 
has  the  power  of  selling  ;  and  the  same  may 
he  said  of  an  agent,  I  cannot  agree  to  the 
doctrine  said  to  be  established  in  the 
Courts  below,  that  an  agent  may  insure 
in  respect  of  his  lien  upon  a  subsequent 
performance  of  his  contract;  nor  can  I 
advise  your  Lordships  to  proceed,  without 
much  more  discussion,  upon  auUiority  of 
that  kind.  There  are  different  sorts  of 
consignees :  some  have  a  power  to  seU^ 
mwnage  a/nd  dispose  of  the  property ,  subject 
only  to  the  righis  of  the  consignor.  Others 
have  a  mere  naked  right  to  take  possession, 
IwiU  not  say  that  the  latter  may  not  insure, 
if  theu  stale  the  interest  to  he  in  their  prin* 
cipal. 

Lord  EUenborou^h  and  Lord  Erskine 
oonourred  entirely  m  the  views  of  Lord 
Eldon. 

In  the  previous  case  of  Oraufwrd  v. 
HwUer  (51),  in  the  Court  of  King's 
Bench,  wbere  precisely  the  same  points 
arose,  it  was  considered  that  the  commis- 
sioners were  in  the  nature  of  consignees, 
and  had  therefore  a  right  to  insure  and 
to  recover  the  whole  sum  insured  in  their 
own  names ;  and  it  appears  to  us  that  the 
correct  opinion  to  be  collected  from  the 
observations  of  all  the  learned  judges  and 
also  of  the  peers  who  took  part  in  the 
judgment  in  the  House  of  Lords  in  Im- 
cena  v.  Graufurd  (3),  is,  that  an  ordinary 


(49)  2  N.  R.  806,  807. 

(60)  2  N.  R.  324. 

(61)  8  Term  Bep.  18. 


consignee,  who  has  made  advances  or 
come  under  acceptance,  and  has  a  benefi- 
cial interest  in  the  subject-matter,  is  en- 
titled to  insure  to  the  Ml  value  and  recover 
the  whole  sum  insured,  and  to  aver  the 
interest  to  be  in  himself. 

In  Garruthers  v.  Sheddon  (1 1\  the  plain- 
tiffs by  order  from  Dowrick  &  Way  had 
effected  an  insurance  upon  coffee  in  which 
Dowrick  &  Way  were  interested  to  the 
extent  of  seven-sixteenths  jointly  with 
three  other  persons.  The  pohcy  professed 
to  be  made  by  the  plaintiffii  as  agents  and 
by  order  of  and  for  account  of  Dowrick  & 
Way.  The  adventure  was  managed  by 
Dowrick  &  Way,  who  made  advances 
and  paid  what  was  required.  (Jibbs,  G.  J., 
held  at  the  trial  that,  as  Dowrick  &  Wa^ 
were  the  managers  of  the  adventure,  if 
the  policy  was  intended  to  cover  the  in- 
terests of  the  three  other  persons  (of  which 
the  juiy  were  to  judge),  the  plaintifls 
might,  as  the  agents  of  Dowrick  &  Way, 
recover  the  whole  amoxmt  insured;  and 
he  also  thought  "that  Dowrick  A  Way, 
as  consignees  of  the  cargo,  had  an  insur- 
able interest  to  the  whole  amount^  for  that 
a  consignee  may  insure  as  well  as  a  prin- 
cipal; and  the  Court  confirmed  his 
nuing.  We  are  unable  to  discover  any  inti- 
mation of  opinion  by  the  Court  in  that  case, 
or  to  see  any  inference  that  can  property 
be  drawn  worn  it^  to  the  effect  that  a  con- 
signee who  makes  advances  can  insure 
and  recover  only  to  the  extent  of  his  own 
lien;  and  the  language  of  GKbbs,  O.J., 
which  was  adopted  by  the  Court,  seems 
to  us  to  be  exactly  contrary  to  that  view. 

In  Oodin  v.  The  London  Asswra/nce  Oanu 
pamy  (52),  the  only  question  was  whether, 
where  two  persons  having  different  inter- 
ests had  each  insured  by  a  separate  policy, 
this  was  to  be  considered  as  a  douole  in- 
surance, so  that  the  amount  insured  was 
to  be  apportioned  between  the  two  sets  of 
underwriters ;  and,  though  some  observa- 
tions were  made  as  to  persons  being 
entitled  to  insure  for  a  lien,  the  case  does 
not  appear  to  us  in  any  way  to  affect  the 
main  question  in  this  case. 

In  Wolff  y.Homcastle  (9)  the  plaintiflfe 
had,  without  orders  in  the  first  instance 
(though  their  act  was    adopted  aft^^ 

'  (62)  1  Bur.  489. 


Digitized  by 


Google 


.4a.] 


TRINITY  TERM,  1873. 


323 


Is),  effected  the  insnrftnoe  for  their 
Bspondent  Lnnd,  for  whom  they  were 
)r  advances,  and  for  whom  thej  were 
ig  in  respect  of  the  shipment  in 
fcion  after  it  had  been  refused  by  the 
nal  consignee.  They  had  also  ac« 
Kifor  3002.  against  the  shipment.  The 
kration  contained  two  connts,  the  first 
ing  the  interest  in  Lund  and  the 
id  ayerring  it  in  themselves.    Objec- 

were  ta^n,  as  to  the  first  coxmt, 
it  oonld  not  be  supported  under  the 
fce  of  28  Geo.  3.  c.  66,  for  want  of  a 
pus  order  to  insure  from  Lund,  the 
ipal;  and,  as  to  the  second  count, 
iie  plaintiffs  had  not  an  insurable 
6t,  and  that  they  made  the  in* 
ce  on  account  of  Lund,  and  not  of 
lelves.  The  Court  supported  the 
it  for  the  plaintiffs  on  the  first  count 
le  full  amoxmt,  upon  the  facts,  on 
'ound  of  ratification  by  Lund ;  but 
Jso  held  that  the  second  count  was 
rted ;  for,  that  the  plaintifib  had  a 
right  to  insure  to  the  amount  of 
or  which  they  were  interested  in 
>ods.  The  Court  considered  that, 
ihe  consignment  being  refused  by 
iginal  consignee,  the  plaintiffs  be« 
he  consignees  for  Lund ;  and  Bui* 

said,  in  the  course  of  his  judgment 
iiat  "  a  debt  which  arises  in  conse- 
I  of  the  article  insured,  and  which 
have  ^yen  a  lien  on  it,  does  giye 
rable  mterest ; "  and  that  *^  the  case 

at  all  altered  by  the  goods  not 

arrived."  The  plaintiffs  in  that 
coyered  the  full  amount  of  the  in* 
) ;  and  it  does  not  seem  to  us  that, 
)  the  Court  thought  it  clear  that 
intifEs  had  an  insurable  interest  to 
>unt  of  their  acceptances  sufficient 
ort  the  second  count  against  the 
jection  that  was  taken  to  it,  and 
dgment  for  the  plaintiffs  for  the 
amount  insured,  that  therefore  it  is 
ferred  that  the  Court  thought  the 
B  had  no  insurable  interest  beyond 
cunt  of  their  acceptances;  and 
pecially  as  that  point  was  never 
pon  the  argument, 
ubject  appears  to  have  been  much 
*ed  in  America ;  and  in  the  year 

(53)  1  Bos.  &  P.  323. 


1836  a  case  came  before  the  Supreme 
Court  of  New  York,  o£  De  Forest  v.  The 
Fulton  Insura/nce  Oomj>a/n/y  (54).  In  that 
case  a  commission  merchant  had  effected 
insurances  against  fire  upon  goods  in  his 
own  warehouses,  "  as  well  the  property  of 
the  assured  as  held  by  him  in  trust  or  on 
commission,"  and  a  fire  had  destroyed 
goods  belonging  to  his  consignors  as  well 
as  his  own  goods ;  and  it  was  held  that 
the  plaintiff  had  an  insurable  interest  in 
the  goods  held  on  commission  for  his  con« 
signers  to  their  full  value,  and  might 
recover  the  whole  amount  xmder  an  aver- 
ment of  interest  in  himself^  though  ha 
would  be  accountable  as  a  trustee  to  his 
consignors  for  any  sums  beyond  his  own 
individual  claims^  Very  elaborate  judg* 
ments  were  deliyered  by  the  learned 
Judges  in  that  case,  which  are  well  worthy 
of  perusal ;  and  the  general  principles 
applicable  to  insurable  interests  as  regards 
marine  insurances,  as  well  as  terrene  poli« 
cies  against  fire,  are  fuUy  and  very  ably 
discussed.  Mr.  Duer,  in  his  Law  of  Ma' 
ri/ne  Inama/nce^  yoL  2,  pp..  108, 109,  refers 
to  this  case  in  the  following  terms — "  It 
must,  however,  be  admitted  that  it  has 
been  held  by  a  Court  of  high  authority 
that  a  consignee,  as  such,  has  in  all  cases 
an  insurable  interest  co-extensive  with  the 
value  of  the  property,  and  consequently 
that,  when  he  nas  effected  a  policy  in  his 
own  name,  he  is  entitled  to  recover  the 
entire  loss  that  is  claimed,  on  an  averment 
in  himself  of  a  sole  and  exclusive  interest ; 
and  this  without  any  evidence  of  an  autho* 
rity  express  or  implied,  or  of  any  previous 
advances,  or  of  any  subsequent  adoption 
of  the  contract.  It  is  true  that  this  de- 
cision was  made  in  relation  to  a  policy 
against  fire;  butthereasoningof  the  Judges 
was  just  as  applicable  to  a  marine  insur- 
ance, and  has  been  so  considered  by  an 
eminent  jurist  (55),  who  seems  to  haye 
giyen  to  their  doctnne  the  sanction  of  his 
approval.  I  am,  however,  constrained  to 
express  the  conviction  that  the  decision 
thus  interpreted  is  not  sustained  by  prior 
authorities.  My  researches  have  not  en- 
abled me  to  discover  a  single  case  in  the 
English  reports  in  which  a  consignee,  on 

(54)  1  Hall,  84. 

(56)  Mr.  Justice  Stozy. 
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an  averment  of  a  sole  interest  in  bimself, 
has  been  permitted  to  recover  beyond  the 
amonnt  of  his  own  advances ;  but,  on  the 
contrary,  there  are  several  decisions  from 
which  the  opposite  doctrine,  viz.,  that  in 
sach  a  case  his  right  to  recover  is  limited 
to  his  own  beneficial  interest,  seems  a 
plain  and  necessary  dednction.** 

At  the  date  when  this  was  published — 
in  1846 — ^the  English   cases    tipon   fire 
policies  had  not  been  decided.     This  de- 
cision of  the   Superior   Court   of  New 
York  is  afterwards   elaborately  contro- 
verted by  Mr.  Duer  in  along  note  at  p.  161 
of   the  same  volume,     mth  his  views, 
however,  we  are  entirely  unable  to  concur. 
A    great   portion    of  his   reasoning    is 
founded  upon  the  assumption  which  he 
makes  at  p.  167  with  reference  to  Lucena 
V.  Oraufurd  (3),  that  "it  is  not  to  be 
denied  that  the  assured  in  this  case  (that 
is,  in  Lucena  v.  Craufurd  (3)),  were  con- 
si^ees."    It  seems  to  us,  however,  that 
this  assumption,  and  the  argument  of  Mr. 
Duer  which  rests  upon  it,  are  not  well 
founded.     It  is  <mite  true  that  the  Court 
of  Queen's  Bench  in  Oraufurd  v.  Hunter 
(51),  and  the  whole  of  the  Judges  except 
ChambBe,  J.,  in  the  Exchequer  Chamber, 
in  Lucena  v.  Craufurd  (3),  and  all  the 
Judges  except  Chambre,  J.,  and  Lawrence, 
J.,  in  the  same  case  in  the  House  of  Lords 
(56),  considered  that  the  commissioners 
were  in  the  position  of  ordinary  consignees 
of  the  Dutch  vessels  and  goods,  and  as 
such  entitled  to  insure  them  on  their  own 
account.     But  the  two  dissentient  Judges 
whose  views  ultimately  prevailed,  and  the 
peers  who  decided  the  case  in  the  House 
of   Lords  (though   upon  a  point  which 
applied  to  one  only  of  the  vessels),  ex- 
pressly  repudiated  that  vie^^of  the  position 
of  the  commissioners  under  the  Act  of 
Parliament,  and  considered  that  they  had 
no  right,  interest  or  power  of  interference 
or  control  in  or  over  the  property  in  any 
way  until  its  actual  arrival  in  tms  coun- 
try ;  and  that,  if  they  were  consignees  in 
any  sense,  it  could  only  be  as  mere  agente, 
or,  as  it  was  termed,  naked  consignees, 
having  no  beneficial  interest  whatever  in 
the  property,  and  having  merely  a  right  to 
ta)ce  possession  of  it  and  act  as  agente  for 

(56)  2K.B.269. 


the    owners    after   its    arrival   in    this 
country. 

We  think,  therefore,  that  it  not  only 
can  be,  but  after  the  decision  of  the 
House  of  Lords  must  be  denied  that  the 
commissioners  were  consignees;  and,  if 
BO,  a  great  portion  of  Mr.  Duer's  argu- 
ment as  to  tne  insurable  interests  of  eoo- 
signees,  which  is  founded  on  this  assump- 
tion, necessarily  fails. 

We  also  think  that  the  other  conclu- 
sions which  Mr.  Duer  has  drawn  from  those 
English  cases  which  he  cites,  and  which 
have  been  already  notioed,  are  not  war- 
ranted by  those  decisions,  and  that  he  has 
fiedled  to  establish  that  the  decision  of  the 
Superior  Court  of  New  Tork  in  Be  Weret^ 
V.  The  Fulton  Insurance  Company  (54), 
wluch  proceeded  in  a  great  degree  upon 
the  doctrines  of  Lucena  v.  Oraufurd  (3), 
was  not  well  founded  (57). 
.  Mr.  Justice  Story,  in  his  Law  of  Agency^ 
8.  Ill,  refen  to  this  subject  in  the  fol- 
lowing terms — **  The  question  has  often 
been  discussed,  whether  fiEictors  or  eon- 
signees  for  sale  have  an  implied  authority 
to  insure  for  their  princnpal ;  for  tiberecan- 
not  be  a  doubt  that  they  may  insure  upcni 
their  own  aocount  to  the  extent  of  their 
own  interest.  The  general  doctrine  now 
established  is,  that  they  may  insure  botii 
for  themselves  and  for  their  prinoipaL 
But  they  are  not  positively  bound  to  in- 
sure, unless  they  have  received  orders  to 
insure,  or  promised  to  insure,  or  tiie 
usage  of  trade,  or  the  habit  of  dealing 
between  them  and  their  principals,  raises 
an  implied  obligation  to  insure.  Thcj 
may  insure  in  their  own  names  or  in  the 
name  and  for  the  benefit  of  their  prin- 
cipal; and,  if  ihey  inswre  m  iheir  own 
name  ordy^  tketf  may  in  case  of  lose  roeomr 
the  whole  amount  of  the  value  of  ihs  jprO' 
perty  insured  from  the  underwrOere^  and 
the  surplus  beyond  their  own  irUerest  wHl 

(67)  Mr.  Duer  says,  voL  iL  p.  166,  in  a  noU. 
that  the  case  of  Craufurd  y.  Luoma,  in  the  Qneen*t 
Bench,  is  not  reported.  But  it  may  be  as  veil  to 
mention  that  no  fresh  argument  took  place  in  that 
Court,  as  the  same  point  had  alreadjbeen  decided 
there  in  Craufurd  y.  Hunter  (8  Term  Bep.  IS),  aad 
by  the  bill  of  exceptions  the  case  was  taim  at  once 
to  the  Excheqaer  Chamber  without  any  aigu- 
ment  or  judgment  in  the  Queen's  Bench  beyond 
the  formal  entry  of  judgment  oonseqneot  upon  the 
Tordict. 


Digitized  by 


Google 


42.] 


TBINITT  TBRM,  1873. 


325 


resuUing  hruai  for  the  henefU  of  their 
ripals.  Whether,  if  ihey  are  mere 
d  oonsigiiees  to  take  possession  of 
^oods  oeJy,  without  a  power  to  sell, 

have  a  nghtto  insure  for  themselves 
Dr  their  principal,  is  perhaps  more 
tionable;  bat  tiie  point  has  not  as 
become  the  subject  of  direct  adjudi- 
)n."  And  in  a  note  to  this  passage, 
*  referring  to  the  authorities,  Mr. 
ice  Story  says,  *'  The  whole  subject 
)rwent  much  examination  in  the  case 
ucef%a  T.  Oraufwrd  (3)  ;  but  the  most 
le  and  satisfieiotory  discussion  of  it  is 
)  found  in  the  very  elaborate  opinions 
ered  by  Mr.  Chief  Justice  Jones  and 
Justice  Oakeley  in  the  Superior  Court 
Tew  York  in  Be  Forest  v.  The  FuUon 
r<mce  Company  "  (54). 
le  case  of  Be  Forest  v.  The  Fulton 
ranee  Oompaaiy  (54)  is  cited  by  Mr. 
lips,  4th  edition,  p.  176,  s.  311,  with- 
dissent  or  comment,  though  in  some 
r  passages  he  seems  rather  to  adopt 
new  that  a  consignee's  insurable  in- 
it  is  limited  to  his  own  lien.  In  PoT' 
on  hieurwncey  edition  1868,  at  p.  50, 

said,  *^  But,  if  the  goods  are  insured 

consignee,  or  a  warehouseman  who 
ribes  them  as  goods  in  trust,  he  can 
ver  not  only  to  the  extent  of  his  lien 
sharges,  commission,  &c.,  but  also  to 

fall  value  of  the  goods,  and  the 
nee  will  be  held  in  trust  for  the 
er  of  the  goods."  And  at  p.  201, 
commission-merchant  may  insure  for 
full  value  of  the  goods  consigned  to 
f  and  may  recover  not  only  what  will 
mnify  him  for  the  loss  of  his  com- 
iions,  but  the  full  value ;  so  much  of 

value  as  is  not  needed  to  indemnify 
being  recovered  by  him  for  the  benefit 
he  owners  of  the  goods,  provided  he 
ads  to  insure  for  them,  and  the  terms 
\he  insurance  are  wide  enough  to 
\T  their  interest,  and  he  has  their  pre- 
s  authority  to  insure  or  their  subse* 
it  ratification  of  his  act." 
pon  the  whole,  it  appears  to  us  that 
weight  of  authority  in  America,  as 

as  in  this  country,  is  against  the 
rs  of  Mr.  Duer ;  and,  with  all  respect 
so  learned  a  writer,  we  cannot  sub- 
)e  to  his  opinions  upon  the  subiect. 
Te  adhere  to  the  law  as  stated  by  Mr. 


Amould  and  by  the  Superior  Court  of  New 
York,  and  by  Mr.  Justice  Story  and  Mr. 
Parsons,  which  we  consider  to  be  in  ac- 
cordance with  the  decisions  of  the  Courts 
and  the  opinions  of  the  gpreat  majority  of 
the  Judges  in  this  country,  which  have 
been  already  referred  to.  We  believe  it 
also  to  have  been  adopted  in  practice  by 
merchants,  agents  and  underwriters,  for  a 
long  series  of  years,  without  inconvenience 
or  objection  ;  and  we  are  of  opinion  that 
the  plaintiffs  had  an  insurable  interest  to 
the  ftill  value  of  the  cotton,  and  that  the 
whole  interest  of  all  parties  was  covered 
by  and  recoverable  hy  the  plaintiffs  in 
their  own  names,  under  the  policies  in 
this  case. 

The  effect  of  the  plaintiffs'  insuring  and 
recovering  in  their  own  names  would  be 
to  place  them  in  the  position  of  trustees 
for  the  other  parties  interested,  as  to  any 
surplus  beyond  the  amount  of  their  own 
claun ;  and  they,  having  received  orders 
from  Bell  &  Cfo.  to  insure,  and  having 
arranged  with  the  National  Bank  of  India 
to  mi^e  their  open  policies  available  by 
declaring  the  whole  value  of  the  cotton 
under  them,  did  by  so  doing  constitute 
themselves,  in  our  opinion,  trustees  for 
the  other  parties  interested. 

The  plaintiffs  effected  these  policies  in 
their  own  names.  It  appears  to  us  that, 
with  the  concurrence  of  the  xmderwriters, 
they  effected  them  on  their  oion  behalf  ^  amd 
not  08  agents^  they  having  then  no  persons 
as  principals,  and  to  cover  goods  to  le 
thereafter  consigned  hy  various  persons  to 
them^  and  in  every  portion  of  which  they 
would  have  an  int^^st.  The  insurances 
were,  we  think,  intended  to  cover  the  whole 
value  of  the  goods  to  be  declared,  and  the 
Merests  of  the  consignors  as  well  as  of  the 
plaintiffs  themselves,  and,  when  the  de- 
clarations were  made,  did  in  fact  cover  the 
interests  of  both.  No  other  person  except 
the  plaintiffs  could,  in  our  opinion,  sue 
upon  these  policies ;  nor  could  it  be  cor- 
rectly alleged  in  the  declaration  that  they 
were  made  on  behalf  of  any  persons 
other  than  the  plaintiffs  themselves; 
and,  under  these  circumstances,  and  for 
the  reasons  before  stated,  we  are  of  opinion 
that  the  allegations  in  this  decUuration 
were  supported  by  the  £Eu;ts,  and  that  the 
plaintiffs  are  entitied  to  recover  the  whole 
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amount  of  the  insarances  in  their  own 
names  in  this  action. 

I  will  now  proceed  to  read  the  judg- 
ment of  my  brother  Brett,  who  is  un- 
avoidablj  absent,  being  upon  the  circuit. 

Bbett,  J. — This  action  is  brought  on 
two  policies  of  insurance.  By  the  firsts 
dated  the  23rd  of  November,  1869,  Messrs. 
Irving,  Ebsworth  &  Holmes,  the  plaintiffs, 
as  well  in  their  own  name  as  for  and  in 
the  name  or  names  of  all  and  every  per- 
son or  persons  to  whom  the  same  doth, 
may  or  shall  appertain  in  part  or  in  all, 
did  cause  themselves  and  every  of  them 
to  be  assured  to  the  extent  of  5,0002.  on 
cotton,  lost  or  not  lost,  from  Bombay  to 
London  or  Liverpool  direct,  or  via  Havre, 
in  ship  or  ships,  to  follow  policy  of  the 
4th  of  September,  1869.  By  the  second, 
dated  the  17th  of  December,  1869,  the 
plaintiffs  in  the  same  terms  as  before 
caused  themselves  to  be  insured  to  the 
extent  of  5,000Z.  on  cotton,  lost  or  not 
lost,  from  Bombay  to  London  or  liver- 
pool  direct,  or  via  Havre,  in  ship  or  ships, 
to  follow  former  policy. 

On  the  23rd  of  May,  1870,  846Z.  on  the 
first  policy  was  appropriated  to  250  bales 
of  cotton  per  Aurora;  and  on  the  same 
23rd  of  May,  1870,  4,1542.  on  the  second 
policy  was  appropriated  to  the  same  250 
bales  of  cotton  per  Aurora. 

The  declaration  stated  the  interest  in 
the  cotton  as  follows — ^That  the  plidntifGi 
or  some  or  one  of  them  were  or  was  in- 
terested in  the  said  goods  to  the  amount 
of  all  the  moneys  by  them  insured  thereon, 
and  the  said  insurance  was  made  for  the 
use  and  benefit  and  on  account  of  the 
person  or  persons  so  interested. 

There  were  pleas  traversing  the  allega- 
tions that  the  plaintiffs  caused  themselves 
to  be  insured  as  alleged,  and  that  the 
goods  or  any  part  were  shipped  as  alleged, 
and  a  plea  alleging  that  the  plaintiffs  were 
not,  nor  were  any,  nor  was  either  of  them 
interested  in  the  said  goods,  nor  waa  the 
said  insurance  made  for  the  benefit  of  the 
persons  or  person  so  interested  as  in  the 
said  counts  alleged. 

It  was  proved  at  the  trial  before 
my  Brother  Keating,  at  Guildhall,  that 
Messrs.  Bell  A;  Co.,  of  Bombay,  were 
correspondents  of  the  plaintifljs,  mer« 
chants  in  London,  and  that,  on  the  28th 


of  October,  1869,  the  plamtifb  in  Londoir 
wrote  and  sent  to  Bell  &  Co.  in  Bombay 
a  letter  of  credit,  in  the  following  terms — 

"Our  previous  letters  of  credit  for 
advances  on  cotton  to  our  consignment 
having  expired,  we  beg  leave  to  renew 
the  same  as  follows,  lou  are  by  the 
present  authorized  to  value  on  us  at 
usance  at  the  rate  of  lOZ,  sterling  per 
bale  of  cotton,  cost  f.  o.  b.  and  fii^ht^ 
against  shipping  documents  and  timely 
insurance  orders  or  policies  of  insurance ; 
and  we  engage  to  accept  the  drafts  so 
drawn  on  presentation,  and  to  pay  the 
same  at  maturii^,  &c.  The  shipments 
not  to  exceed  200  bales  cotton  by  any 
one  vessel,  and  the  present  credit  to  to 
limited  to  30th  April  next,  unless  pre* 
viously  withdrawn. 

On  the  23rd  of  November,  1869,  the 
plaintiffs  effected  with  the  defandants  the 
first,  and  on  the  17th  of  December,  1869» 
the  second  floating  policy  sued  on.  The 
plaintiffs  on  the  23rd  of  N'ovember,  1869, 
declared  on  the  first  policy  cotton  per 
Ann  Milicent^  and  on  the  13th  of  Sep* 
tember,  1869,  other  cotton  per  OUUha, 
and  so  on. 

It  is  to  be  taken  that,  in  April,  1870, 
Bell  &  Co.  and  Cursondas  Madhowdass,  of 
Bombay,  agreed  to  consign  cotton  to  Liver- 
pool on  jomt  account,  smd  that  250  bales 
were  shipped  by  Bell  A  Co.  on  such  joint 
account  on  board  the  Aurora.  The  Inll  of 
lading,  dated  the  28th  of  April,  1870,  was 
as  follows — "Shipped,  Ac.,  by  Robert 
Bell  &  Co.,  of  Bombay,  &c.,  250  bales  of 
cotton,  &c.,  to  be  delivered,  &c.,  unto 
order  or  their  assigns,  he  or  they  paying 
freight  as  per  margin,"  &c. 

On  the  same  28th  of  April,  1870,  Bell 
&  Co.  drew  on  the  plaintiffs  a  biU  of  ex* 
change  in  the  following  form — "  Bombay, 
28th  April,  1870.  Six  months  after  sights 
&c,f  pay  to  the  order  of  ourselves  the  sum 
of  3,000Z.  sterling,  value  received,  which 
place  to  account  of  shipment  of  250  bales 
cotton  per  Aurora"  This  bill  was  en« 
dorsed  m  blank  l^  Bell  &  Co.,  and  then 
specially  to  the  National  Bank  of  India 
or  order  by  Cursondas  Madhowdass. 
Bell  &  Co.  on  the  same  day  entered  into 
a  transaction  with  the  National  Bank  of 
India,  in  Bombay,  which  is  described  in 
the  foUowing  letter  written  and  handed 
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hem  to  the  bank.  (See  this  letter  set 
ante,  p.  310.) 

Q  the  29tli  of  April,  1870,  Bell  &  Co. 
»  direct  to  the  plaintiffs — "  We  have 
pleasure  to  inform  you  that  we  have 
ced  Oursondaa  MadhowdasSj  of  Borri' 
to  ship  on  joint  accoimt  with  ourselves 
bales  cotton  per  Aurora,  and  against 
shipment  we  have  valued  upon  your 
selves  by  this  opportunity,  through 
National  Bank  of  India,  for  3,000^.  at 
lonths,  to  which  we  crave  your  kind 
iction.  Sample  of  this  shipment  we 
ird  overland  to  your  address  by  this 
We  hope  this  cotton  will  arrive 
you  at  a  favourable  opportunity,  and, 
ling  the  same  to  your  care  and  atten« 
we  are,"  Ac. 

.  the  29th  of  April,  1870,  Cursondas 
lowdass  wrote  to  the  plaintiffs,  and 
their  letter  open  to  tne  bank — "I 

0  advise  you  that  I  have  shipped  to 
care  through  Messrs.  Bell  &  Co.,  of 
place,  the  under-mentioned  cotton, 
L  enclose  invoice  thereof.  Against 
une  I  have  drawn  upon  you  as  at 
with  the  endorsement  of  the  above- 
oned  firm;  and  I  beg  your  kind 
iion  to  my  draft.  I  should  also  feel 
id  by  your  effecting  insurance,  and 
rival  of  the  shipment  please  sell  it 
t  advantage,  remitting  to  me  any 
30,  Ac.  Should,  however,  the  net 
.'ds  &11  short  of  the  amount  of  your 
Ance,  together  with  any  charges, 

hereby  authorize  you  to  draw  upon 
(to. 

1  bill  of  exchange  or  draft  before 
>ned  for  3,000^.,  endorsed  by  Bell  & 
nd  Cursondas  Madhowdass,  being 
nted  by  the  National  Bank  of  India, 
rwaided  by  them  to  their  agents  in 
ud,  together  with  the  bill  of  lading 
lipping  documents.  The  draft  was 
ted  to  and  accepted  by  the  plain- 
i  the  21st  of  May,  1870,  in  the  fol- 
:  form—"  Accepted  21st  May,  1870, 
t  delivery  of  shipping  documents 
)  bales  cotton  per  Aurora,*' 

jhe  23rd  of  May,  the  plaintiffs  de- 
on  the  open  policy  of  the  28rd  of 
iber,  1869,  S4SI  on  260  bales  cotton 
rora^  valued  at  5,000?.,  and  on  the 
lay,  on  the  open  policy  of  the  17th 
ember,  1869,  4,1542.,  io  make  up 


5,000?.,  on  the  same  250  bales  -per  Awrora^ 
valued  at  5,000?.  On  the  27th  of  May, 
1870,  the  plaintiffs  wrote  to  the  National 
Bank  of  India,  in  London,  as  follows — 

"  We  beg  to  inform  you  that  we  have 
declared  on  our  open  marine  policies  for 
5,000Z.  dated  23rd  November,  1869,  and 
5,000Z.  dated  17th  December,  1869,  effected 
with  the  Alliance  Insurance  Company  (the 
defendants),  the  following  shipments  &om 
Bombay  to  Liverpool;  and  we  hereby 
undertake  and  guarantee  to  hold  the 
amount  insured  at  your  disposal  until 
payment  of  our  acceptance  for  3,000?., 
due  24th  November. 

"Rirticulars  —  250  bales  cotton  per 
Aurora :  amount  declared,  5,000?." 

The  ship  and  cargo  were  lost  by  the 
fraudulent  scuttling  of  the  ship  on  the 
17th  of  June,  1870.  The  plaintiffs  met 
their  acceptance  when  due,  i,e,  on  the 
24th  of  November,  1870,  and  then  re- 
ceived from  the  National  Bank  of  India 
the  bill  of  lading  endorsed  and  the 
shipping  documents. 

The  plaintiffs  gave  evidence  at  the  trial 
as  follows — "  The  insurance  was  effected 
for  Bell  &  Co.  and  ourselves."  A  verdict 
was  found  for  the  plaintiffa  for  5,000?., 
with  leave  to  reduce  the  amount  to  3,000?. 
Sir  John  Karslake  obtained  a  rule  calling 
upon  the  plaintiffs  to  shew  cause  why  the 
verdict  should  not  be  entered  for  the  de- 
fendants on  the  third  plea,  on  the  ground 
that  the  plaintiff  had  not  proved  that 
which  was  therein  traversed ;  or  to  reduce 
the  damages. 

Before  entering  on  an  examination  of 
the  different  propositions  of  law  which 
have  been  discussed,  as  applicable  to  the 
relative  positions  of  the  plaintiffs,  the 
defendants,  and  the  other  parties  men- 
tioned in  the  case,  it  is  necessary  to  de- 
termine accurately  what  that  relation  was. 

The  first  transaction  in  evidence  is  the 
letter  of  credit  firom  the  plaintiffs  to  Bell 
&  Co.,  dated  the  28th  of  October,  1869, 
authorizing  Bell  &  Co.,  within  certain 
limits  and  on  certain  conditions,  to  draw 
on  the  plaintiffs. 

The  next  transactions — ^and  which  were 
before  any  act  done  by  Bell  &  Co.  having 
reference  to  the  plaintiffs  —  were,  the 
taking  out  by  the  plaintiffs  of  the  floating 
policies  now  sued  upon,  and  the  4eolara« 
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tionB  on  them  of  cargoes  shipped  on  con- 
signment to  the  plaintiffs  by  other  corre- 
spondents than  Bell  <&  Go.  or  Gursondas 
Madhowdass.  These  policies  were  there- 
fore clearlj  not  taken  out  solely  to  cover 
any  goods  which  might  be  consigned  by 
Bell  &  Go.  They  were  taken  out  before 
there  was  any  binding  contract  between 
the  plaintiffs  and  Bell  &  Go.  as  to  mture 
shipments.  They  were  taken  out  when 
the  name  of  Gursondas  Madhowdass  was 
unknown  in  business  to  the  plaintiffs. 
They  were  taken  out  with  a  view  to  cover 
either  any  interest  which  the  plaintiffs 
might  afterwards  have  in  consignment 
from  any  correspondents  of  theirs,  or  such 
interests  and  also  the  interests  of  any  as 
yet  unascertained  correspondents  who 
might  consign  to  them.  The  shipment  of 
the  cotton  on  board  the  Aurora  is  to  be 
taken  to  have  been  made  on  the  28th  of 
April,  1870.  It  was  not  within  the  terms 
of  the  letter  of  credit;  it  exceeded  the 
limits,  and  was  not  according  to  the  con- 
ditions ;  it  was  not  on  behalf  of  Bell  & 
Go.  only,  but  on  behalf  of  Bell  &  Go.  and 
Gursondas  Madhowdass  jointly.  It  was  a 
shipment  which  the  plaintiffs  were  not 
bound  to  recognise.  Until  they  did  re- 
cognise it  they  had  no  interest  in  it. 
Bell  &  Go.,  however,  drew  in  respect  of 
it  on  the  plaintiffs. 

The  next  transaction  was  between  Bell 
&  Go.  and  Gursondas  Madhowdass  on  the 
one  part,  and  the  National  Bank  of  India 
on  the  other,  which  took  place  also  on 
the  28th  of  April,  1870.  The  bank  dis- 
counted the  draft  for  3,000L  drawn  by 
Bell  &  Go.  on  the  plaintiffs,  and  took  as 
security  an  indorsement  of  the  bill  of  lad- 
ing of  the  cotton,  with  a  power  of  sale  if 
the  draft  should  not  be  accepted  and  paid. 
Such  an  indorsement  passed  the  legal 
property  in  the  cotton  to  the  bank,  subject 
to  a  trust  in  favour  of  Bell  &  Go.  and 
Gursondas  Madhowdass  jointly.  Bell  & 
Co.  &  Gursondas  Madhowdass  then  both 
addressed  the  plaintiffs,  requesting  them 
to  accept  and  honour  the  draft  and  insure 
the  cotton,  and  authorising  the  plaintiffs, 
ou  payment  of  their  acceptence,  to  obtain 
the  bill  of  lading  and  to  sell  the  cotton,  in 
order,  first,  to  reimburse  the  plaintiff's 
advance,  and  then,  subject  to  commission, 
to  hold  and  pay  over  the  sorplos  for  and 


to  Bell  ft  Go.  and  Gursondas  Madhowdass 
jointly.  On  the  21st  of  May,  1870,  the 
plainti£&  accepted  the  draft  for  3,000Z., 
and  thereby  recognised  the  shipment  and 
accepted  the  terms  proposed  to  them. 
Then  for  the  first  time  was  established  a 
relation  of  the  plaintiffs  to  the  cotton  in 
question.  Then  arose  a  contract  between 
them  on  the  one  part^  and  Bell  &  Go.  and 
Gursondas  Madhowdass  on  the  other,  by 
which  they  undertook  to  pay  their  accept- 
ance and  to  receive  and  to  sell  the  cotton, 
and  to  hold  and  pa^  over  any  snrplns 
proceeds,  and  by  which  they  acquired  a 
right  to  have  the  bill  of  lading  eventually 
indorsed  to  them,  and  to  have  the  cotton 
placed  in  their  hands  for  sale  to  oover 
their  advances.  This  contract  and  posi- 
tion of  affairs  did  not  pass  the  legal 
property  in  the  cotton  to  the  plain  tifiTs,  foar 
that  was  still  in  the  National  Bank  of 
India.  It  did  not  fi^ve  a  present  right  of 
possession  of  the  bm  of  lading,  or  even  a 
right  of  possession  of  the  cotton  on  ar- 
rival. It  gave  a  present  interest  in  the 
cotton  to  tiie  plainti£&,  that  is  to  say,  a 
right  by  an  existing  contract  to  have  the 
biU  of  lading  indorsed  to  them  on  the  pay- 
ment of  their  acceptance,  so  as  to  enable 
them  to  sell  the  cotton  to  pay  themselves 
8,000Z.  and  their  expenses,  and  to  earn 
their  commission,  and  to  hold  the  surplus 
proceeds  as  agents  for  Bell  &  Co.  and 
Gursondas  Madhowdass.  The  rigHt  in 
equity  would,  I  apprehend,  be  to  have  a 
decree  for  a  specific  performance  of  snch 
contract.  But,  until  the  acceptance 
should  be  met,  I  should  apprdiend  thai 
the  plaintiffs  could  not  be  hela  to  be  either 
legal  or  equitable  owners  of  the  cotton. 
Nor  were  the  plaintiffs  trustees  for  B^ 
&  Go.  of  the  cotton. 

Speaking  of  the  relaticm  of  the  Datoh 
commissioners  to  the  ships  of  which  they 
would  have  had  the  disposal  if  they  shonld 
have  arrived.  Lord  Eldon  says,  in  Lueena 
V.  Oraufurd  (3)— "With  respect  to  the 
case  of  a  trustee,  I  can  see  nothing  in  this 
case  which  resembles  it.  A  trustee  has  a 
legal  interest  in  the  thing,  and  may,"  he 
adds,  **  therefore  insure.'* 

tt  was  after  entering  into  this  relation 
with  Bell  &  Go.  and  Gursondas  Madhovr- 
dass,  and  having  acquired  this  interest  in 
the  cottoUi  that  theplaintifi|  (m  the  2^rd 
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May,  1870,  declared  5,000Z.  in  respect 
the  cotton  on  (he  policies.  And,  wnat* 
3r  maj  have  been  the  terms  nsed  by  the 
bnesses  in  giving  evidence,  it  must,  I 
nk,  be  taken  witib  r^ard  to  the  declara- 
QS  then  made,  that  it  was  stated  "  that 
I  plaintiffs  insured  for  Bell  &  Co.  and 
mselves."  In  reality  they  intended  then 
declare  for,  and  so  to  insure  their  own 
srest  of  3,000Z.,  and  the  interest  of  their 
respondents  in  the  anticipated,  or 
aed  surplus  of  2,000Z. 
t  was  whilst  the  transactions  thus 
>d  that  the  ship  was  lost.  The  plain- 
I  then  had  the  interest  above  described ; 
Y  were  not  legal  owners,  nor  equitable 
lers,  nor  trustees,  but  contractors 
ing  by  contract  certain  rights  to  deal 
b  Qie  cotton  in  a  certain  way,  on  the 
pening  at  a  future  time  of  a  certain 
fcingency. 

Lfterwards,  on  the  24th  of  November, 
D,  the  plaintiffs  paid  their  acceptance 
,000Z.,  and  received  the  bill  of  lading 
)rsed  by  the  bank.  But  the  cotton 
already  lost,  and  no  property  there- 
passed  by  such  indorsement, 
pon  these  hcts  it  was  contended  on 
Uf  of  the  plaintiffs  that  they  had  the 
le  legal  interest  in  the  goods  when 
'  accepted  the  draft;  and  that  all 
r  obligation  to  Bell  &  Go.  from  that 
)  was,  to  account  as  trustees  for  the 
»lu8  proceeds  of  sale ;  and,  if  not,  that 
they  had  an  interest  in  every  part  of 
goods  which  gave  them  an  insurable 
rest  in  the  whole,  so  that  they  might 
re  the  whole  to  their  fiill  value  in 
•  own  name,  holding  the  surplus  (if 
I  above  their  own  actual  or  beneficial 
*est  as*^  trustees  for  Bell  &  Co.  and 
sondas  Madhowdass,  one  or  both, 
was  contended  on  behalf  of  the  de« 
ants,  that  the  plaintiffs  had  no  insur- 
interest  at  all ;  that  they  had  only  an 
etancy  of  profit  resting  on  a  contin- 
y;  that,  if  they  had  an  insurable 
•est,  it  was  to  the  extent  only  of  their 
beneficial  interest,  viz.,  3,000Z. ;  that 
conld  not  insure  in  their  own  names 
on  their  own  behalf  more  than  such 
■est ;  that  the  only  persons  who, 
out  having  a  beneficial  interest  equal 
le  whole  value,  can  insure  in  their 
w  SmiBS,  42.--GJP. 


own  names  to  the  full  value,  holding  a 
surplus  as  trustees,  are  those  who  are  in 
law  owners  and  in  equity  trustees  of  the 
property  insured,  and  that  fhe  plaintiffs 
were  not  such  legal  owners,  and  conse- 
quently not  such  trustees. 

It  was  further  argued  that,  if  in  con- 
sideration of  law  the  plaintiffs  could  bo 
said  to  have  insured  for  themselves  and 
Bell  &  Co.,  they  &iled  on  the  pleadings, 
because  they  had  invited  and  accepted  an 
issue  that  they  alone  were  interested  and 
they  alone  had  insured. 

La  answer  to  this  last  objection,  it  was 
urged  on  behalf  of  the  plaintiffs,  that  the 
plea  was  severable ;  that,  as  to  the  allega- 
tion that  the  insurance  was  made  on  their 
behalf  alone,  it  was  true  ;  and  that  there 
was  no  allegation  that  they  alone  were  iu- 
terested,but  that  the  allegation  amounted 
only  to  an  assertion  that  they  had  an 
interest,  which  was  true. 

The  first  point  thus  raised  is,  whether 
the  plaintiffs  had  any  insurable  interest. 
I  think  they  had;  because  they  had  an 
existing  contract  with  regard  to  the  cot- 
ton, by  virtue  of  which  they  had .  an 
expectancy  of  benefit  and  advantage 
arising  out  of^  or  depending  on  the  safo 
arriv^  of  the  cotton. 

The  next  question  is,  what  was  the 
amount  of  the  plaintiffs'  insurable  interest. 
If  they  had  any,  it  would  seem  to  be  at 
least  to  the  extent  of  3,0002.,  their  ad- 
vance, and  their  expenses  and  expected 
commission. 

The  main  question  is,  whether  they 
could  insure  for  more  than  that  in  their 
own  name,  and  recover  for  more  on  a 
declaration  alleging  the  interest  to  be  in 
themselves. '  Their  relation  to  the  cotton 
was  described  in  argument,  and  I  think 
fairly  described,  to  be  that  of  consignees 
for  sale  of  goods  not  yet  arrived,  who  have 
made  advances  on  the  goods,  but  have 
only  a  contract  right  with  regard  to  the 
goods,  without  being  legal  owners  of 
them.  They  have  the  interest  described 
in  every  part  of  the  goods,  but  are  not 
legal  owners  of  any  part.  The  ruling 
principle  of  insurance,  which  is  that  it 
should  afford  only  an  indemnity  to  any 
assured  for  his  loss,  would  seem  to  limit 
the  right  of  the  plamtiffs  under  such  cir- 
2U 
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cumstances  to  the  recovery  of  their  own 
beneficial  interest  only,  if  in  an  action 
at  law  the  assured  can  recover  on  the 
contract  of  insurance  more  than  his  own 
beneficial  interest,  he  recovers,  according 
to  law,  more  than  an  indemnity.  It  wonld 
seem  to  be  no  answer  in  a  Court  of  law 
to  say  that  he  holds  a  surplus  of  what  he 
has  recovered  as  trustee  for  some  one 
else.  The  law  has  no  means  of  enforcing 
the  payment  over  by  him,  on  the  mere 
ffroxmd  of  his  being  a  trustee.  This  view, 
it  is  true,  should  prevent  a  legal  owner, 
but  trustee,  of  the  property  insured  irom 
being  able  to  insure  and  recover  in  his  own 
name  :  yet  it  seems  to  be  stated  on  high 
authori^  that  a  legal  owner,  being 
trustee,  may  insure  and  recover  in  his 
own  name,  nolding  the  proceeds  in  trust 
for  his  cestui  que  trust.  This  must  be  on 
the  ground  that  the  law  will  not  dispute 
the  legal  interest  which  is  the  legal  result 
of  the  legal  ownership;  though  in  in- 
surance contracts  it  will  also  recognise  an 
equitable  interest  as  entitling  the  owner 
of  it  to  enter  into  or  take  advantage  of 
the  legal  contract  of  insurance. 

In  Lucena  v.  Or<mfurd  (8),  Lawrence, 
J.,  says — "The  defendants  in  error 
have  been  considered  as  trustees  or  con- 
signees, who,  it  is  said,  have  insurable 
interest.  A  trustee  who  has  an  insurable 
interest  must,  as  I  conceive,  have  some 
existing  right  to  the  thing  insured,  for 
the  benefit  of  another."  living  regard 
to  what  follows,  and  to  the  statement  of 
Lord  Eldon  in  the  same  case,  the  phrase 
**  existing  right,"  as  here  used,  means  an 
existing  legal  right.  "  But,"  continues 
the  learned  Judge,  "  the  commissioners  in 
this  case  had  not  any  such  right,  and 
therefore  cannot,  according  to  my  notions 
of  a  trustee,  be  considered  as  such.  Nor 
can  they  be  considered  as  consignees  in 
whom  any  interest  or  right  is  vested  by 
biU  of  lading  or  other  instrument  of  con- 
signment hy  which  the  property  of  the 
svhject-maMer  of  the  consignment  prima 
facie  will  pass.  If  they  be  consignees, 
they  were  naked  consignees  for  the  pur- 
pose of  doing  some  act  respecting  the 
goods  consigned,  and  rather  agents  than 
consignees  according  to  the  common 
understanding  of  that  word ;  and,  taking 


them  to  be  naked  consigneee  who  ha/oe  n»t 
the  legal  property  of  the  subject-^natter  of 
the  i/nsuramce,  and  who  are  not  beneficially 
interested  in  it,  they  ought,  I  conceive,  to 
have  averred  the  interest  to  be  in  those 
on  whose  account  the  insurance  was 
made." 

The  real  effect  of  the  decision  of  the 
House  of  Lords  in  this  case  is  well  dis- 
cussed by  Duer,  Vol.  2,  p.  161  et  seq.,  in 
n.  2  to  §  10.  The  proposition  to  be 
discussed,  he  says,  and  for  the  mainten- 
ance of  which  this  case  has  been  cited,  is, 
"  that  a  consignee  clothed  with  the  power 
of  sale  has  in  all  cases  an  insurable  inte- 
rest to  the  full  value  of  the  goods  con- 
signed to  him,  and  may  cover  them  on 
the  voyage  of  importation  by  a  policy 
efiected  in  his  own  name  and  on  his  own 
account.  The  truth  of  this  proposition, 
and  the  justness  of  its  deduction  from 
the  authorities  relied  on,  are  the  questions 
1  propose  to  examine;  but  I  shall  first 
endeavour  to  shew  that  the  opposite 
doctrine,  viz.  that  the  right  of  a  consignee 
to  recover  on  an  averment  of  interest  in 
himself  is  limited  to  his  own  adoancest 
constituting  a  lien  on  the  goods  insured 
(which  necessarily  implies  that  he  has  no 
insurable  interest  beyond  those  advances), 
is  established,  not  by  ambiguous  dicta, 
but  by  positive  decisions."  The  learned 
author  then  minutely,  and  I  think  accu- 
lately,  discusses  the  case  of  Lucsna  v. 
Craufurd  (8),  and  sums  up  thus — "  The 
result  is  that  the  final  decision  in  Lueena 
V.  Oraufurd  (8)  seems  definitively  to 
have  settled  the  law,  that  a  consignee, 
where  he  means  to  cover,  not  a  beneficial 
interest  of  his  own,  but  the  entire  pro- 
perly of  the  consignor,  must  so  frame 
the  policy  as  by  its  terms  to  embrace  that 
interest ;  and,  to  enahle  him  to  recover  a 
loss,  must  aver  that  interest  in  the  dedara- 
Hon,  and  on  the  trial,  not  only  prove  its 
existence,  but  his  own  authority  to  make 
the  insurance,  or  the  adoption  of  his  con- 
tract." 

In  Wolff  V.  Homcastle  (9),  the  plain- 
tifii  who  was  held  by  the  Court  to  have 
become  before  the  loss  the  consignee  of 
the  goods,  and  to  have  advanced  8001.  on 
the  security  of  the  goods,  was  further 
held  to  be  entitled  to  recover  on  the 
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second  oonnt  in  the  declaration,  in  which 
he  averred  the  interest  to  be  in  himself. 
But  Bnller,  J.,  says  expressly, — *'  I  hold 
that  the  plaintiffs  had  a  clear  right  to 
insure  to  the  amount  of  300Z.  far  which 
they  were  interested  in  the  goods,** 

In  Oarruthers  v.  Sheddon  (11),  the 
plaintiffs  were  held  entitled  to  recover  the 
full  value  of  the  cargo,  upon  a  count 
alleging  the  interest  to  be  in  Dowrick  & 
Way.  The  cargo  was  shipped  under  an 
agreement  by  which  it  was  stated  that 
Dowrick  &  Way  and  two  others  had 
agreed  to  become  partners  in  an  adven- 
ture of  sending  goods  which  Dowrick  & 
Way  had  on  their  own  separate  and  per- 
sonal credit  actually  and  really  purchased, 
Ac.  The  jury  found  for  the  plaintifis, 
and  that  the  policy  was  intended  to  cover 
all  the  partners  in  the  adventure.  The 
objection  taken  in  argpiment  was,  not  that 
the  interest  ought  to  have  been  declared 
to  be  in  all,  but  that  Dowrick  &  Way 
could  not  insure  more  than  their  own  in- 
terest as  partners.  The  Court  did  not 
hold  that  Dowrick  &  Way  might  insure 
to  the  whole  value  merely  on  the  ground 
of  their  being  consignees ;  if  that  ground 
had  been  sufficient,  the  whole  argument 
was  futile:  the  Court  held,  in  terms, 
"  that  Dowriek  &  Way  might  protect  all 
their  species  of  interest  under  one  policy." 
Duer,  Vol.  2,  p.  162,  holds  that  "  the  sole 
ground  of  the  decision  was  that  the  ad- 
vances which  they  had  made  as  consig- 
nees, added  to  their  individual  interest  as 
partners,  were  equivalent  to  the  entire 
value  of  the  property  insured.**  It  does 
not  appear  in  the  case  whether  Dowrick 
k  Go.  were  indorsees  and  holders  of  the 
bill  of  lading.  It  may  be  inferred  from 
the  nature  of  the  trsmsaction  and  their 
position  that  they  were ;  and,  if  so,  they 
were  legal  owners  as  well  as  consignees. 
Speaking  of  this  case,  and  of  Wolff  v. 
Homcastle  (9),  Mr.  PhiUips,  Vol.  1, 
§  428,  savs — "  So,  a  consignee  or  other 
party  entitled  to  a  lien  upon  property  on 
acoount  of  advances  or  otherwise,  ma^jr 
cover  his  own  interest  by  insurance  on  it 
in  his  own  name  generally.'* 

In  Oodin  v.  The  London  Assn/rwnce 
Oonipcmy  (52)  it  was  held  that  the  Eng- 
lish &€tor,  to  whom  the  bill  of  lading  was 


not  indorsed,  might  insure  to  the  full 
value  of  the  goods ;  but  on  the  ground 
that  his  advances  were  to  the  extent  of 
the  full  value  and  more.  "  Such  factor," 
says  Amould,  Vol.  1,  p.  247,  abstracting 
this  case,  '*  had  an  insurable  interest  to 
the  extent  of  his  general  balance,  and  might 
recover,  averring  the  interest  to  be  in 
himself.** 

In  Robertson  y,  ,  Hamilton  (28),  it  is 
difficult  to  extricate  the  exact  grounds  of 
the  decision.  The  interest  was  in  two 
counts  alleged  to  be  in  the  plaintiffs ;  in 
the  third  count,  in  Fisher,  Kidd  &  Co., 
the  registered  owners  of  the  ship.     The 

C'ntiffs  were  consignees  of  the  ship,  and 
made  advances  the  amount  of  which 
is  not  disclosed  in  the  case.  It  was  held 
that  the  plaintiffs  might  recover  the  full 
value  of  the  ship  "  as  trustees,'*  it  is  said, 
**  for  those  interested  with  themselves  in 
the  whole. *  ^  If  the  plaintiffs  were  entitled 
to  recover  as  agents  for  Fisher,  Kidd  & 
Co.,  they  recovered  as  for  the  legal  regis- 
tered owners.  If  they  recovered  on  the 
counts  alleging  their  own  interest^  it  may 
be  that  their  advances,  prima  facte,  and 
until  the  accounts  were  settled  in  equity, 
were  equal  to  the  whole  value.  Lord 
Ellenborough  says — "  The  plaintiffs  had 
an  insurable  interest  as  upon  a  hotchpot 
right."  That,  I  confess,  I  do  not  under- 
stand. 

In  Irving  v.  Bicha/rdson  (14),  the  ques- 
tion was  whether  the  assured  had  insured 
in  fact,  that  is  to  sa^,  had  intended  to 
insure,  more  than  his  own  interest  as 
mortgagee.  If  he  intended  to  insure  only 
that,  he  could  keep  only  as  much  as  his 
interest  amounted  to.  If  he  had  intended 
to  insure  both  his  own  interest  and  that 
of  the  mortgagor,  I  collect  from  the  judg- 
ment of  liittledale,  J.,  that,  in  an  action 
on  the  policy,  he  must  under  the  new 
Registry  Acts  have  alleged  interest  both 
in  himself  and  the  mortgagor.  "  Before 
the  late  Registry  Act  (58),'*  he  says, 
'*  the  mortgagee  of  a  ship  was  in  point  of 
law  the  owner,  and  might  insure  to  the 
full  extent  of  the  ship's  value  to  the  mort- 
gagor as  well  as  to  himself.  But  by  the 
statute  the  interests  of  mori^;agor  and 

(68)  6  Geo.  4.  c  110.  s.  45. 
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mortgagee  are  more  distinctly  severed 
tlian  they  formerly  were."  That  says,  in 
effect,  that,  when  the  mortgagee  was  legal 
owner,  he  could  insure  to  the  full  value 
of  the  ship,  though  not  beneficially  inte- 
rested to  that  extent ;  but  now  he  was 
not  legal  owner,  and  could  therefore  in- 
sure and  recover  in  his  own  name  only  to 
the  extent  of  his  beneficial  interest. 

In  Sutherland  v.  Pratt  (27),  it  is  ob- 
vious that  the  bill  of  lading,  indorsed 
generally  to  bearer,  was  delivered  to  the 
plaintiff,  so  that  he  was  the  legal  owner 
of  the  goods.  In  Orowley  v.  Gohen  (59), 
the  plaintiffs,  who  were  carriers  and  not 
the  legal  owners,  were  allowed  to  insure 
and  recover  the  full  value  in  their  own 
name ;  but  it  was  on  the  ground  that 
they  were  carriers,  and  were  themselves 
liable  for  the  full  value.  Speaking  of  this 
case,  it  is  said  in  1  Phillips  on  Insurance, 
§  424,  p.  234,—"  This  is  in  effect  a  re-in- 
surance, as  the  carriers  may  be  considered 
to  be  insurers." 

In  1  AimouM  on  Insurance,  4th  ed.  p. 
70,  the  cases  of  factors,  consignees  and 
agents  are  treated  of— "There  are  dif- 
ferent sorts  of  consignees ;  some  have  a 
power  to  sell,  manage  and  dispose  of  the 
property,  &c. ;  others  have  a  mere  naked 
right  to  take  possession;  others,  again, 
though  not  intrusted  to  sell,  are  yet  in- 
terested in  the  property,  as  having  a  lien 
or  claim  upon  it  for  their  advances."  As 
to  mere  naked  consignees,  i.e.  those  only 
entitled  to  take  possession,  tkey  have,  he 
says,  no  insurable  interest — "  they  have 
no  legal  property ;  they  are  not  benefi- 
cially interested."  But,  "with  regard 
to  consignees  who  have  a  lien  or  claim  on 
the  properiy  in  respect  of  advances,  or 
commission-agents  to  whom  it  is  intrusted 
for  the  purpose  of  sale,  or  indorsees  of  the 
bill  of  lading  to  whom  a  general  balance 
is  due,  there  is  no  doubt  they  may  effect 
an  insurance  on  the  property  in  their 
own  names  and  on  their  own  account  to 
its  whole  value,  and  recover  thereon, 
averring  interest  in  themselves,  at  all 
events  to  the  amount  of  their  lien,  claim 
or  balance."  It  is  true  that  he  after- 
wards says — "As  a  general    principle, 

(59)  8  B.  &  Ad.  478. 


there  can  be  no  doubt  that  consignees  of 
goods,  being  in  advance  to  the  consignors 
or  under  acceptances  for  them,  may  in- 
sure in  their  own  name  and  on  their  own 
account  to  the  full  value  of  the  goods, 
and  apply  the  proceeds  of  the  pohciea  to 
their  own  benefit,  up  to  the  extent  of 
their  claims  in  respect  of  such  advances 
and  acceptances,  holding  the  residue  in 
trust  for  the  consignors*^  For  this  propo- 
sition he  quotes  Oarruthers  v.  Sheddon 
(37),  with  which  I  have  already  dealt, 
and  the  American  case  of  Be  Forest  v. 
The  Fulton  Insurance  Oomfony  (40) .  The 
terms  of  the  policy,  which  was  a  fire 
policy,  are  set  out  in  1  Phillips  on  Insur* 
ance,  §  311,  p.  177,  and  they  were  "  on 
goods  as  well  the  propertnj  of  the  assured 
as  held  by  them  in  trust  or  on  comrndssum" 
It  seems  to  me  that  this  is  no  authority 
for  Mr.  Amould's  proposition  as  to  con^ 
signees  of  goods  on  boiurd  ship  w|io  insors 
by  a  marine  policy  in  the  or£nary  terms. 
And  for  the  same  reason  the  English 
cases  on  fire  policies  are  no  authority. 
The  proposition  may  be  correct,  if  it  be 
applied  to  consignees  under  advance  or 
acceptance,  who  are  holders  of  hUls  of 
hiding,  and  thereby  legal  owners  of  the 
goods  mentioned  therein. 

In  1  Phillips  on  Insura/nce,  c.  3,  s.  7,  sub- 
sect.  309,  p.  174,  the  law  is  thus  stated— 
"  A  consignee,  fkctor  or  agent,  having  a 
lien  on  goods  to  the  amount  of  his  ad- 
vances, acceptances  and  liabilities,  stands 
in  this  respect  (i.  e.  as  to  his  insurable 
interest)  precisely  in  the  situation  of  a 
mortgagee.  A  debt  is  due  to  him  from 
his  principal  for  which  he  holds  the  pro- 
perfy  as  collateral  security,  and  the  pro- 
perty is  at  the  risk  of  the  principal,  as 
the  debt  would  still  subsist  though  the 
property  should  be  lost ;  and  the  excess 
over  the  proceeds  of  the  goods  would  be 
still  due  to  him  in  case  of  the  proceeds 
being  insufficient  to  satisfy  his  claim.  He 
has,  therefore,  an  insurable  interest  in  the 
goods  to  the  amowit  of  his  Uen"  And  in 
section  204—"  It  is  a  familiar  doctrine 
that  a  party  having  a  lien  on  a  vessel  or 
cargo  under  a  contact  for  advances  may 
be  rightly  considered  as  the  special  owner 
of  them  to  the  extent  of  those  advances, 
and,  as  such,  may  protect  himself  by  in* 
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snrance;  and  that  a  creditor  to  whom 
goods  are  assigned  as  collateral  security, 
has  an  insurable  interest  in  them  not 
exceeding  the  amount  of  his  debt.** 

To  the  elaborate  note  of  Duer,  n.  2, 
on  section  10,  I  have  already  referred. 
In  vol.  2,  p.  109,  he  says — "My  researches 
have  not  enabled  me  to  discover  a  single 
case  in  the-  English  reports  in  which  a 
consignee,  on  an  averment  of  a  sole  in- 
terest in  himself,  has  been  permitted  to 
recover  beyond  the  amowit  of  hie  own 
advances,^* 

It  seems  to  me  to  follow  from  these 
authorities,  and  from  principle,  that  a 
consignee,  as  such,  has  no  insurable  in- 
terest at  all.  "  To  assert  the  universal 
right  of  a  consignee  to  insure  the  entire 
property  on  the  voyage  of  importation,  is 
to  assert  thata  valid  insurance  may  be  made 
by  a  person  who  has  no  title  or  interest, 
legal  or  equitable,  and  no  authority  ex- 
press or  implied  " — 2  Duer,  p.  111.  If 
it  is  necessary  to  bring  in  some  advance, 
or  some  contract  giving  an  interest,  in 
order  to  give  the  consignee  a  right  to  in- 
sure, it  seems  to  me  to  follow  necessarily, 
i.  6.  logically,  that  the  insurable  interest 
is  limited  to  the  amount  of  the  advance, 
or  to  the  amount  of  the  interest  under 
the  contract.  It  cannot  be  that  a  con- 
signee without  personal  interest  can- 
not insure  at  all,  and  that  a  consignee 
in  advance  to  the  extent  of  1001,  can 
insure  to  10,000L,  and  recover  such 
an  amount  upon  an  averment  that  it 
is  the  interest  he  has.  He  has  no  such 
interest. 

It  seems  to  me,  therefore,  both  upon 
principle  and  authority,  that  the  plaintiffs 
in  this  case,  being  only  consignees  to  sell, 
under  advance,  and  with  a  contract  right 
to  earn  commission,  but  not  being  the  legal 
owners  of  the  cotton,  could  only  properly 
insure,  so  as  to  recover  in  their  own  name, 
the  3,000i.  for  which  they  were  liable  on 
their  acceptance  and  any  commission  they 
would  have  earned  by  selling. 

It  was  urged  tha^  if  that  be  the  law, 
the  plaintiffs  could  not  recover  at  all,  be- 
cause they  intended  to  insure,  not  only 
their  own  interest,  but  also  the  interest 
of  their  correspondents.  But  Duer,  voL 
2,  p.  45,  points  out  that,  in  Wolff  v.  Horn* 


castle  (9),  "the  judgment  of  the  Court 
is  an  ei^ress  decision  that,  where  a  policy 
is  effected  on  behalf  of  the  consignor,  the 
consignee  is  at  liberty  to  apply  it  to  his 
own  use  to  the  extent  of  his  own  insurable 
interest,  and  that  his  claim  is  not  answered 
by  shewing  that,  when  he  effected  the 
insurance,  he  expected  that  it  was  to  apply 
exclusively  to  the  interest  of  the  con- 
signor." Moreover,  it  may  be  doubted 
whether  the  policy  in  this  case  could  cover 
an  interest  of  Bell  &  Co.  or  Cursondas 
Madhowdass.  At  the  time  it  was  effected, 
the  plaintiffs  had  no  authority,  express  or 
implied,  to  insure  on  their  behalf.  It  may 
be,  though  I  think  it  unnecessary  to  de- 
termine the  point,  that  Watson  v.  Swa/nn 
(8)  is  an  authority  for  saying  that  a 
policy  cannot  cover  the  interests  of  per- 
sons who,  at  the  time  of  effecting  it,  are 
wholly  unconnected  with  and  xmknown 
to  the  person  effecting  the  insurance.  If 
the  policy  did  not  and  could  not  cover 
the  interest  of  Bell  &  Co.  or  Cursondas 
Mahdowdass,  the  declaration  on  the  policy, 
though  made  with  intent  to  cover  those 
interests,  has  no  effect — Stephens  v.  The 
Australasian  Insurance  Convpamj  (60). 

As  I  have  come  to  the  conclusion  that 
the  plaintiffs  can  recover  to  the  extent  of 
their  own  interest,  and  to  that  extent  only, 
it  seems  to  me  unnecessary  to  determine 
the  controverted  question  arising  upon 
the  third  plea  by  way  of  traverse.  I  doubt 
whether  the  distinction  afl&rmed  by  Mr. 
Duer  between  the  allegation  of  interest 
and  the  allegation  wiui  respect  to  the 
party  for  whom  the  contract  of  insurance 
was  made,  is  sound.  It  may  be  true  to 
say  that  Bell  v.  Ansley  (6)  and  Oohen  v. 
Hannam  (2)  do  not  necessarily  overrule 
Page  v.  Fry  (6).  But  most  certainly, 
in  Cohen  v.  Harniam  (2),  Lord  Mans- 
field intended  to  overrule  it;  and  the 
reasons  in  favour  of  confining  the  allega- 
tion of  interest  are,  as  it  seems  to  me, 
precisely  the  same  as  the  reasons  for  con- 
fining the  allegation  as  to  the  person  on 
whose  account  the  policy  was  made.  It 
is  equally  objectionable  to  have  a  person 
interested  on  the  jury,  as  to  have  a  person 
who  is  a  party  to  the  contract.     It  is 

(60)  42  Law  J.  Rep.  (vs.)  C.P.  12. 
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equally  just  that  the  defendant  should 
have  the  opportunity  of  interrogating  a 
party  interested  as  a  party  to  the  action. 
The  present  case  is  a  remarkable  instance. 
It  was  of  the  utmost  importance  to  the 
defendants,  if  their  suspicions  were  well 
founded,  to  have  the  opportunity  of  inter- 
rogating Bell  and  Cursondas  Madhowdass. 
*  I  am  of  opinion  that  the  rule  should  be 
made  absolute  to  reduce  the  damages. 

BoviLL,  C.J. — My  brother  Keating,  who 
is  also  absent  upon  the  circuit,  concurs  in 
the  judgment  of  my  brother  Brett,  which 
I  have  just  read. 

The  Court  being  equally  divided  in 
opinion,  the  rule  to  enter  the  verdict  for 
the  defendants  or  to  reduce  the  damages 
will  be  discharged,  and  the  defendants 
will  be  at  liberty  to  appeal  to  a  Court  of 
Error. 

Enile  discharged.   The  defendwids  to 
be  at  liberty  to  a/pjpeal. 


Attorneys— Parkep  &  Clarke,  for  plaintiflfe ;  Wal- 
tons,  Bubb  &  Walton,  for  defendants. 


1873.       1  ALLISON  V.  THE  BBISTOL  ICABINE 

June  3,  4.  j         insubance  company. 

Marine  Insxvramce — Freight  —  Prepay  - 
ment  of  Part  of  Freight — Insurance  on 
Freight — Interest  Insured. 

The  term  ^^freighV^  in  a  policy  ofinsur- 
ance  may  be  limited  by  the  assured  to  such 
freight  only  as  he  has  am,  insu/rable  interest 
in  at  the  time  of  effecting  the  assurance. 

By  a  charter-party  under  which  the  plain' 
tiff^s  vessel  was  chaHered  to  carry  a  cargo  of 
coal  from  Greenock  to  BomboAj^  freight  was  to 
be  paid  on  the  right  delivery  of  the  cargo  at  a 
certain  rate  per  ton  on  the  quamiity  delivered^ 
and  such  freight  was  to  be  paid  half  in  cash 
on  signing  hills  of  lading  and  the  remxiinder 
on  the  right  delivery  of  the  cargo.  The 
vessel  left  Oreenock  with  her  chartered  ca/rgo 
and  was  wrecked  on  the  voyage^  and  half  its 
cargo  was  totally  lost,  but  half  was  saved 
and  delivered  at  Bombay  the  port  of  desti" 
nation,  but  as  the  freight  in  respect  of  such 
was  less  than  the  freight  which  held  been 


paid  in  advance  on  signing  the  hiUe  of 
lading,  the  plaintiff  received  tio  freight  on 
the  delivery  of  such  half  but  totally  lost  the 
same : — Held,  thai  the  freight  wldch  the 
plaintiff  so  lost  was  recoverable  as  a  total 
loss  under  an  irisuramce  of  ^^  f r eight  ^^  by  the 
said  vessel  on  the  said  voyage  which  the 
plaintiff  effected  after  the  charter-parfy^ 
although  at  the  time  the  tmderwriters  toere 
not  informed  of  such  charter-party  and  thai 
part  of  the  freight  was  pay  Me  in  advance^ 
since  tJie  plaintiff  at  the  time  of  effecting  such 
insurance  had  only  an  insurable  interest  in 
so  much  of  the  freight  as  was  payable  on 
the  delivery  of  the  cargo  at  the  port  of 
destination. 

Action  on  two  policies  of  insturanoe, 
effected  by  the  plaintiff  with  the  defend- 
ants on  freight  by  the  Merchant  Prince, 
on  a  voyage  from  Oreenock  to  Bombay. 
By  one  of  such  policies,  dated  the  13th  of 
April,  1867,  500Z.  was  stated  to  be  in- 
sured on  "  freight  valued  at2,00OZ.,"  and 
by  the  other,  dated  the  23rd  of  AprQ, 
1867,  the  insurance  was  7007.  on  ^^  fr^e^ht 
payable  abroad,  valued  at  2,0002."  The 
defendants  paid  upon  the  basis  of  the  loss 
of  half  the  freignt  insured,  and  at  the 
trial  before  Brett,  J.,  at  the  London 
sittings  after  Michaelmas  Term,  1872,  the 
question  was  whether  there  had  been  a 
loss  of  the  entire  freight  insured  or  only 
a  loss  of  such  half.  • 

The  plaintiff's  vessel,  the  Merchant 
Prince,  was  chartered  on  the  7th  of  March, 
1867,  by  Mr.  W.  N.  De  Mattos  to  oany  a 
full  cargo  of  coal  from  Greenock  to  Bom- 
bay, and  there  deliver  the  same  as  ordered 
by  the  consignee.  The  stipulation  in  the 
charter-party  as  to  the  payment  of  fr^eig^ht 
was  as  follows — "  The  freight  to  be  paid 
on  unloading  and  right  delivery  of  the 
cargo  at  and  after  the  rate  of  42«.  sterling 
per  ton  of  twenty  cwt.  on  the  quantity 
delivered  in  full  of  all  port  charges,"  Ac., 
*'  and  such  freight  is  to  be  paid,  say  one- 
half  in  cash  on  signing  bills  of  lading,  less 
four  months'  interest  at  bank  rate, 
but  at  not  less  than  5  per  cent,  per 
annum,  5  per  cent,  for  insurance  and  2^ 
per  cent,  on  the  gross  amount  of  frdght 
in  lieu  of  consignment  at  Bombay,  and 
the  remainder  on  the  right  delivery  of  tiie 
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cargo  agreeabh^  to  bills  of  lading  less  cost 
of  coal  short  delivered  in  cash  at  current 
rate  of  exch^iee  for  bills  on  London  at 
six  months'  sight.'' 

The  Mercha/nt  Prince  loaded  a  cargo  of 
coal,  consisting  of  2,178  tons,  nnder  the 
above  charter-party.  Bills  of  lading  for 
this  quantity  of  coal  were  signed  on  the 
15th  of  April,  1867,  to  the  order  of  De 
Mattes,  who  thereupon  paid  the  plaintiff 
2,286Z.  IBs.  as  an  advance  of  half  freight 
on  the  shipment)  the  total  amount  of 
freight  being  estimated  at  4,578Z.  168, 
The  vessel  s^ed  from  Greenock  with  her 
said  cargo  on  the  22nd  of  April,  and  was 
stranded  in  the  course  of  her  voyage  on  a 
reef  about  eight  miles  from  Bombay, 
where  she  became  a  complete  wreck,  but 
about  half  her  cargo,  namely,  1,050  tons 
of  coal,  was  saved  and  brought  to  Bombay 
and  the  rest  was  totally  lost.  The  plaint^ 
received  no  freight,  since '  the  freight  in 
respect  of  the  c^  which  had  been  saved 
was  less  than  the  freight  which  had  been 
paid  in  advance  in  England.  The  plaintiff 
having  therefore  lost  freight  which  would 
have  been  earned  by  his  vessel  but  for  the 
wreck,  sought  to  recover  such  as  a  total 
loss  under  tiie  said  policies. 

There  was  no  evidence  that  the  terms 
of  the  charter-party  as  regards  the  pay- 
ment of  the  freight  were  communicated 
to  the  defendants  when  either  of  the  poli- 
cies were  effected.  The  facts  were  taken 
by  admissions  at  the  trial,  and  a  verdict 
was  entered  for  the  plaintiff  with  leave  to 
the  defendants  to  move  to  set  the  same 
aside  and  to  enter  instead  the  verdict  for 
the  defendants  if  the  Court  should  think 
there  was  no  loss  of  freight  beyond  what 
the  defendants  had  paid,  the  Court  having 
power  to  draw  all  proper  ioferences.  A 
rule  nUi  to  that  effect  was  accordingly 
obtained,  against  which 

Wathm  WUUams  and  McLeod  shewed 
cause. — What  happened  on  the  stranding 
of  the  vessel  constituted  a  total  loss  of 
the  freight  insured  by  the  policies.  If 
there  had  been  no  insurance  at  all  the 
plaintiff  would  have  received  nothing  from 
the  charterer  on  the  delivery  of  the  half 
cargo  which  had  been  -saved,  because  the 
charterer  had  abeady  satisfied  any  claim 


for  freight  in  respect  of  such  delivery  by 
the  prepayment  which  had  been  made  at 
Greenock.  Taking  the  entire  freight  at 
4,000Z.  and  that  the  ship  earned  2,0002.  by 
the  delivery  of  half  the  cargo,  the  plaintiff 
had  been  satisfied,  his  claim  to  such  2,000Z. 
by  the  2,0002.  which  had  been  paid  in 
advance.  The  plaintiff  therefore  really 
lost  the  whole  of  the  freight  which  was 
at  risk,  namely,  the  half  which  had  not 
been  prepaid.  Then  the  freight  which 
was  at  risk  was  the  freight  which 
was  insured  by  these  policies.  By  the 
charter-party  half  of  the  freight  was  to 
be  paid  beforehand,  and  half  on  the  un- 
loading and  right  delivery  of  the  cargo. 
The  half  which  was  to  be  paid  in  advance 
was  not' to  be  contingent  on  the  freight 
being  earned,  but  was  a  prepayment  once 
and  for  all,  and  which  would  not  be 
recoverable  back.  Such  half  is  then  car- 
ried at  the  risk  of  the  charterer,  and  not 
at  the  risk  of  the  shipowner,  and  the 
latter  has  not  any  insurable  interest  in  it. 
[BoviLL,  C.J. — ^Are  we  to  take  it  that 
these  policies  were  effected  with  respect 
to  this  charter-party  ?] 
Yes. 

[0.  BiMsell,  for  the  defendants. — There 
was  no  evidence  of  any  notice  of  this 
charter-party  to  the  underwriters.] 

It  has  been  considered  that  that  was 
admitted,  but  there  is  certainly  no  evidence 
that  the  charter-party  was  put  before  the 
defendants.  The  policies  certainly  do  not 
indicate  the  existence  of  a  charter-pariy. 
It  is  therefore  an  insurance  upon  freight 
generally.  But  the  assured  had  at  the 
time  otAj  an  interest  in  part  of  the 
freight,and  was  not  interested  in  the  whole 
freight.  Then  is  it  not  competent  to  him 
when  a  loss  takes  place  to  appropriate  it 
to  that  particular  interest  which  he  had  ? 
Surely  it  is  competent  for  a  shipowner  who 
has  a  qualified  or  partial  interest  to  cover 
that  by  a  policy  in  general  terms  without 
specifying  the  nature  of  his  interest.  In 
Irving  v.  Bicha/rdaon  (1)  Lord  Tenterden 
left  it  to  the  jury  to  say  whether  the  in- 
surance effected  by  the  defendants  was 
intended  to  coyer  the  defendants'  own 
interest  only  as  mortgagee  or  that  of  the 

(1)  2B..&Ad.  193. 
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mortgagor  also.  2  Duer  Lect  ix.  sec.  18, 
citing  Dumas  v.  Jones  (2),  Murray  v.  The 
Goloniallnsurance  Company  (3),  and  Rising 
V.  Burnett  (4),  shews  that  the  insurance 
can  be  applied  to  the  particular  interest 
of  the  person  insured.  If  the  assured  can 
under  these  general  words  insure  his  real 
interest,  then  by  looking  at  the  charter- 
party  one  can  see  what  that  interest  is. 
That  was  in  the  present  case  not  in  the 
delivery  of  the  first  1,000  tons  of  the  coal 
which  formed  the  cargo,  because  freight 
to  that  extent  had  been  paid  for,  but  in 
the  delivery  of  the  second  1,000  tons,  and 
of  that  there  was  a  total  loss. 

Charles  Bussell  and  Be7ijamin,  in  sup- 
port of  the  rule. — There  are  two  questions. 
First,  does  the  freight  insured  in  these 
policies  mean  the  entire  freight  of  the 
voyage  ?  Secondly,  is  there  a  total  loss  of 
the  real  interest  intended  to  be  insured  ? 
The  first  question  turns  on  the  construc- 
tion of  the  policies,  and  it  is  now  an 
admitted  fact  that  there  was  no  commu- 
nication to  the  underwriters  of  the 
charter-party,  or  of  its  tenor,  further  than 
might  be  gathered  from  the  words  in  the 
second  policy,  "  freight  payable  abroad." 
The  plaintiff  was  interested  in  every  ton 
of  goods  put  on  board  his  vessel  being 
carried  to  its  port  of  destination,  for  the 
payment  was  in  respect  of  the  goods 
generally,  and  was  not  appropriated  to 
any  specifi  c  goods.  Prima  fade  *  *  fireight ' ' 
means  freight  of  the  entire  voyage  in 
respect  of  uie  entire  goods.  In  2  Phillips 
on  Insurance,  s.  1204,  it  is  stated  that  "  a 
valuation  of  the  freight  of  a  ship  is  pre- 
sumed to  be  that  of.  a  fiill  cargo,  or  of  the 
charter  of  the  entire  ship,  and  is  so  ap- 
plied unless  the  phraseology  of  the  policy 
or  the  circumstances  are  ground  for  a 
different  construction.  If,  therefore,  only 
a  part  of  the  freight  of  an  entire 
cargo  is  at  risk  at  the  time  of  a  loss,  the 
valuation  is  applied  pro  rata  in  adjusting 
the  loss  '* — Wolcott  v.  Eagle  Insuram^ce 
Company  (5).  Then  comes  the  question 
what  was  in  fact  the  real  interest  which 

(2)  4  Mass.  Hep.  647. 

(3)  11  Johns.  302. 

(4)  1  Mars.  Hep.  730. 
(6)  4  Pick.  429. 


was  insured  here,  and  has  there  been  a  total 
loss  of  that  interest  ?  It  is  said  that  the 
plaintiff  was  not  entitled  to  be  paid  freight 
at  Bombay  in  respect  of  the  portion  of 
the  cargo  which  was  delivered  there, 
because  there  had  been  a  prepayment  of 
such  freight.  That  is  a  fallacy,  and  rests 
on  the  supposition  that  there  had  been  a 
payment  of  freight  in  respect  of  the  specific 
coal  which  had  been  lost.  There  was  no 
such  payment,  but  only  a  payment  of  10«. 
per  ton  in  respect  of  each  ton  put  on  board. 
That  depends  no  doubt  on  ilie  constrac- 
tion  of  the  charter-party.  The  freight 
was  to  be  paid  on  the  right  deliveiy  of 
th^  cargo,  and  was  not  a  lump  fr^ighit 
but  a  tonnage  freight,  which  could  only 
be  ascertained  after  the  cargo  had  been 
put  on  board.  It  is  not  s&ictly  a  pre- 
payment of  freight,  but  a  payment  which 
had  to  be  made  as  a  consideration  for 
taking  the  coal  on  board,  and  the  interest 
of  the  shipowner  was  still  in  the  carriage 
of  the  whole  of  the  cargo  to  its  port  of 
destination.  When  did  the  policies  attach? 
Prima  facie  the  risk  would  begin  from 
the  loading  of  the  cargo,  but  according  to 
the  other  side  it  would  not  be  until  more 
than  1,000  tons  had  been  put  on  board. 
In  &ct  the  plaintiff  had  an  insurable 
interest  in  the  enhanced  value  of  each  ton 
of  the  cargo  put  on  board  spread  over  the 
entire  quantity,  and  he  had  no  right  to 
apply  the  prepayment  of  freight  to  that 
half  of  the  cargo  which  was  lost.  [Tke 
Norway  (6)  was  referred  to.] 

BoviLL,  C.J. — The  plaintiff's  claim  in 
this  case  arises  on  two  policies  of  assu- 
rance, effected  by  the  plaintiff  with  the 
defendants,  one  for  500Z.  and  the  other  for 
7001.  The  first  policy  was  effected  upon 
freight  valued  at  2,000Z.,  and  the  second 
policy  upon  freight  payable  abroad,  valued 
at  2,0OOZ.  The  first  policy  was  effected 
after  a  charter-party  had  been  entered 
into,  and  before  any  payment  of  freight 
had  been  made  in  advance.  The  second 
policy  was  after  there  had  been  payment 
in  advance  of  one  half  the  chartered 
freight.  The  rights  of  the  parties  depend 
in  a  great  measure  on  the  true  constmc- 

(6)  8  Moore  P.  a  Cas.  245. 
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tion  of  the  charter-party.     That  charter- 

Sarty  was  made  between  the  plaintiff  and 
[r.  De  Mattos,  who  was  the  charterer, 
and  was  dated  7th  of  March,  1867.  By  it 
the  plaintiff's  vessel,  the  Merchcmt  Prince, 
was  to  proceed  to  Greenock,  and  there 
load  afaU  and  complete  cargo  of  coals,  and 
being  so  loaded  wa^  to  proceed  therewith 
to  Bombay,  and  dehver  the  same,  with 
the  usual  exceptions — "  the  freight  to 
be  paid  on  unloading  and  right  delivery 
of  £he  cargo  at  and  after  the  rate  of  42^. 
sterling  per  ton  of  20  cwts.  on  the  quan- 
tity delivered,*'  "  such  freight  to  be  paid 
one  half  in  cash  on  signing  bills  of  lading, 
and  the  remainder  on  risht  dehvery  of 
the  cargo  agreeably  to  bills  of  lading." 
The  shipment  having  been  made,  one  half 
the  estimated  freight  was  paid  by  the 
charterer  to  the  plaintiff.  That  half  was 
estimated  upon  the  entire  quantity  of 
coals  which  had  been  shipped.  The  pay- 
ment so  made  was  a  payment  in  advance. 
In  the  course  of  the  voyage  half  the 
car^  was  lost  by  the  perils  insured 
agamst,  the  remaining  half  was  carried  to 
and  safely  delivered  at  Bombay.  The 
question  Uien  arises  as  to  what  claim  the 
plaintiff  had  against  De  Mattos,  under  this 
charter-party.  He  had  received  one- 
half  the  fireight  upon  the  quantity  shipped, 
and  by  the  terms  of  the  charter-party  it 
appears  to  me  the  freight  which  was  pay- 
able was  payable  only  on  the  coals  delivered 
at  Boml^y,  and  that  as  half  only  of  the 
coals  shipped  were  delivered  at  Bombay, 
the  freight  tl^it  was  claimable  was  only 
in  respect  of  such  hal£  It  seems  to  me 
that  there  was,  by  the  terms  of  the 
charter-party,  no  liability  for  freight, 
except  in  respect  of  goods  delivered.  It 
is  said  on  the  part  of  the  defendants  that 
the  payment  of  the  half  the  freight  which 
had  been  made  on  signing  the  bills  of 
lading  was  a  payment  in  respect  of  half 
the  freight  in  respect  of  each  ton  put  on 
board,  but  I  cannot  assent  to  that.  It  was 
a  mere  mode  of  estimating  what  the  pay- 
ment was  to  be  which  was  to  be  made  m 
advance,  and  when  once  made  by  the 
charterer  there  was  an  end  of  it,  for  it 
could  never  be  recovered  back.  It  is  the 
contract  which  the  parties  have  made, 
that  they  shall  estimate  what  may  be  the 
New  Sibibs,  42.~C  J*. 


probable  amount  of  freight  when  the 
goods  have  been  delivered,  and  that  half 
of  it  shall  be  paid  down  in  cash.  The 
payment  was  not  a  payment  of  freight  in 
respect  of  the  goods  actually  shipped,  but 
was  a  payment  in  advance  of  what  might 
be  earned  for  freight,  which  would  depend 
upon  the  quantity  of  goods  delivered. 
Under  these  circumstances  I  think  that 
on  the  arrival  and  delivery  of  half  the 
cargo,  freight  was  payable  only  in  respect 
of  what  was  so  actually  delivered,  and 
taking  the  rate  at  that  stated  in  the 
charter-party,  and  calculating  it  upon  the 
quantity  delivered  it  would  be  half  only 
of  what  had  been  the  estimated  amount 
of  freight,  and  which  half  had  already 
been  paid  in  advance,  and  consequently 
the  shipowner  having  been  fully  paid  all 
that  he  was  entitled  to,  could  claim  no 
more  from  the  charterer  upon  the  charter- 
party.  If  the  voyage  had  been  performed, 
and  the  entire  cargo  had  been  deHvered, 
the  plaintiff  would  have  received  twice 
the  amount  he  did ;  he  would  have  re- 
ceived half  in  advance,  and  the  other  half 
upon  the  delivery  of  the  goods.  Now  by 
the  events  which  happened,  and  on  the 
construction  I  take  of  the  charter-party, 
the  plaintiff  lost  one  half  of  the  freight  by 
the  perils  of  the  sea,  and  the  question 
which  arises  is  whether  he  has  insured 
that  loss,  that  is  to  say  whether  the 
policies  on  which  this  action  has  been 
brought  are  sufficient  to  include  it.  That 
necessarily  depends  on  the  proper  con- 
struction to  be  put  on  these  policies,  the 
first  policy  having  been  effected  before 
any  payment,  but  after  the  charter-party 
had  been  made,  and  the  second  having 
been  after  payment  on  account  of  freight, 
as  I  have  already  mentioned.  Now  at 
the  time  when  these  policies  were  effected, 
what  was  there  which  could  be  the  subject 
of  a  sea  risk?  The  first  half  of  the  freight 
could  not  be  such  subject,  and  it  was  only 
the  remaining  half  which  could  be  ex- 
posed to  risk.  Upon  the  facts  before  us, 
and  we  are  to  draw  inferences  of  fiwt, 
there  can  be  no  doubt  that  it  was  the  in- 
tention of  the  plaintiff  to  insure  what  was 
exposed  to  sea  risk,  namely,  the  half  of 
the  entire  freight  which  would  be  earned 
when  the  whole  cargo  which  had  been 
2X 
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shipped  bad  been  carried  to  its  destina- 
tion, and  there  delivered.  It  is  clear  that 
the  plaintiff  was  interested  in  the  half  of 
that  freight,  and  the  only  question  is 
whether  that  is  covered  b j  the  terms  of 
these  policies.  There  is  no  specification 
of  what  was  intended  to  be  insured,  by  the 
statement  in  one  policy,  that  the  insurance 
was  on  •*  freight, '  and  in  the  other  that 
it  was  on  "  fright  payable  abroad."  The 
term  "freight"  would  generally  be  applied 
to  payment  for  goods  carried  in  a  ship 
and  delivered ;  but  in  ordinary  commercicd 
language  it  would  equally  apply  to  pav- 
ment  for  hire  of  a  ship,  whether  the 
charterer  shipped  goods  hj  it  or  not.  It 
would  include  the  case  of  a  payment  in 
the  nature  of  dead  freight,  and  so  also  it 
would  include  the  case  of  the  increased 
value  of  goods  to  the  owner  of  the  ship 
from  carrying  his  own  goods,  as  was  de- 
cided by  Flint  v.  Flemyng  (7),  and  has 
been  recognised  by  all  text  writers.  It 
would  inoludealso  the  case  where  theactual 
shipment  of  the  goods,  and  so  the  earning 
of  the  freight,  h^  been  prevented  by  the 
perils  insured  against^  and  the  term 
••  freight "  is  one  which  has  been  always 
treated  by  insurance  law  to  have  a  very 
wide  and  general  meaning.  In  Flint  v. 
Flemyng  (7),  Lord  Tenterden  said,  "  K  it 
be  a  necessaiT  ingredient  in  the  composi- 
tion of  freight,  that  there  should  be  a 
money  compensation  paid  by  one  person 
-to  another,  the  benefit  accruing  to  a  ship- 
owner frt)m  using  his  own  ship  to  carry 
his  own  goods  is  not  freight.  But  if  the 
term  freight)  as  used  in  the  policy  of  in- 
surance, import  the  benefit  derived  from 
the  employment  of  the  ship,  then  there 
has  been  a  loss  of  freight,  ft  is  ihe  same 
thing  to  the  shipowner  whether  he  re- 
ceives that  benefit  of  the  use  of  his  ship 
by  a  money  pajrment  from  one  person 
who  'charters  the  whole  ship,  or  from 
various  persons  who  put  specific  quantities 
of  goods  on  board,  or  from  persons  who 
pay  him  the  value  of  his  own  goods  at 
the  port  of  delivery  increased  by  their  car- 
riage in  his  own  ship.  The  assured  may 
fiEirirly  consider  that  additional  value  as 
freight,  and  so  term  it  in  a  policy."     In 

(7)  1  B.  &  Ad.  46. 


Phillips  on  Insurance,  chap.  3,  sec.  11,  it 
is  said,  "  In  insurance  the  term  *  freight ' 
signifies  the  earnings  or  profits  derived  by 
the  shipowner  or  hirer  of  the  ship  from 
the  use  of  it  by  himself  or  by  letting  it  to 
others  to  be  used,  or  by  carrying  goods 
for  others."  Those  terms  would  be  all 
included  in  the  shorter  definition  of 
freight  given  by  Lord  Tenterden,  and 
which  I  adopt,  viz.,  that  which  imports 
the  benefit  derived  from  the  employment 
of  the  ship.  This  being  the  general 
meaning  of  the  term  "  freight "  in  a  policy 
of  insurance,  it  would  include,  I  think, 
the  present  interest  of  the  plaintiflT.  This 
general  meaning  having  been  attached  b^ 
underwriters  to  the  term  "freight,"  if 
they  desire  to  limit  it,  it  is  for  them  to  do 
so,  and  to  so  frame  the  policy  by  conn- 
ing it  to  an  insurance  of  freight  of  a  par- 
ticular description.  The  charter-party  in 
the  present  case  seems  to  be  one  of  an 
ordinary  description,  for  it  is,  I  believe, 
usual  to  require  payment  of  freight  in 
advance  when  there  are  long  voyages. 
Therefore,  as  it  seems  to  me,  nothing 
having  been  said,  the  term  "  freight "  in 
these  policies  must  be  taken  to  include 
everything  which  was  usual.  It  would 
include  freight,  whether  payable  under  a 
charter-party  or  under  a  biD  of  lading. 
Now,  the  policies  do  not  specify  what 
freight  was  insured,  and  therefore  what 
was  the  subject  matter  of  the  insurance 
would  depend  upon  the  facta.  The  facts 
shew,  according  to  the  construction  I  have 
put  on  this  charter-party,  what  was  at 
risk,  viz.,  half  the  freight  on  the  entire 
quantity  shipped.  That  was  what  was 
intended  to  be  insured,  and  that  was  lost. 
I  think  that  the  policies  are  sufficient  to 
include  such  freight  and  such  loss,  and 
that  the  plaintiff  is  therefore  entitled  to 
recover  the  whole  amount  in  this  action. 

Brett,  J. — ^The  plaintiff  seeks  to  re- 
cover the  balance  of  a  loss  of  freight,  and 
as  half  the  freight  which  could  have  been 
earned  by  the  voyage  had  been  already 
paid  to  him,  and  as  the  defendants  have 
paid  fifty  per  cent,  into  Court,  the  plain- 
tiffs must  shew  a  total  loss  of  freight  or 
otherwise  he  cannot  succeed.  Two  rea- 
sons have  been  suggested  against  there 


Digitized  by 


Google 


Vol.  42.] 


TRINITY  TERM,  1873. 


339 


having  been  snch  a  total  loss.     One  was 
that  the  defendants  would  have  a  right 
to  assmne  that  the  policies  were  on  freight 
in  respect  of  all  the  goods  put  on  board 
the  ship,  and  as  there  was  onlj  a  loss  of 
half  those  goods,  there  was  only  a  loss  of 
fifiy  per  cent,  on  what  was  insured,  and 
BO  not  a  total  loss.     On  the  part  of  the 
plaintiff  it  was  argued  that  the  defend- 
ants had  no  right  to  consider  the  policies 
upon  the  freight  on  all  the  goods  shipped, 
bat  only  on  the  freight  in  respect  of  which 
the  plaintiff  had  an  insurable  interest, 
and  which  having  been  lost  there  was  a 
total  loss.     In  answer  to  that,  it  was 
ni^d  on  the  part  of  the  defendants  that  if 
even   such  fr*eight  was  the  only  fr^ht 
insured  there  had  not  been  a  total  loss. 
As  to  the  first  point,  I  have  had  a  doubt 
for  some  time,  as  nothing  had  been  dis- 
closed to  the  defendants  when  the  policies 
were  effected,  whether  they  were  not  en- 
titled to  assume  that  the  insurance  was 
upon  freight  in  respect  of  all  the  goods 
shipped  on  board.    I  agree  that  where 
the  policnr  is  on  freight  it  is  prima  facte 
on  freight  on  the  whole  cargo  put  on 
board  the  vessel ;  but  Mr.  Wmiams  has 
convinced  me  that,  where  general  terms 
are  used  in  the  policy,  the  assured  may 
confine  the  insuranoe  to  that  which  was 
intended  to  be  assured,  although  he  did  not 
disclose  it  at  the  time  to  the  underwriters. 
If  at  a  time  when  a  policy  was  effected  a 
charter-party  was  in  existence,  and   as 
between  the  parties  it  was  to  be  the  sub- 
ject matter  of  insurance,  then,  though  the 
policy  was  on  freight  generally,  it  would 
become,  I  think,  a  policy  on  chartered 
freight.     So  if  it  could  be  shewn  that  the 
assured  intended  only  to  insure  part  of 
his  interest^  that  might   be  shewn   by 
either  party  unless  it  contradicted  the 
terms  of  the  policy.    Therefore,  in  the 
present  case,  the  freight  insured  may  be 
shewn  to  be  limited  to  freight  on  less 
than  all  the  goods  put  on  board.*    The 
Court  are  to  &iw  inferences  of  &ct,  and 
the  fiu^ts  from  which  they  may  infer  that 
the  insurance  was  thus  limited  are,  first, 
that  the  only  interest  which  the  assured 
could  effectually  insure  was  not  the  pre- 
paid freight,  but    the    freight    payable 
abroad  on  the  goods  to  be  dehvered  &ere, 


that  was  2,000Z. ;  and  secondly,  these 
policies  are  upon  freight  valued  at  2,000?., 
and  as  the  only  interest  which  the  plain- 
tiff had  to  insure  was  the  freight  payable 
abroad,  and  as  he  really  valued  the  freight 
insured  at  the  value  of  the  freight  which 
was  payable  abroad,  I  think  the  inference 
is  irresistible  that  the  fact  was  that  such 
freight  only  was  what  'he  intended  to  in- 
sure. Now  that  being  so,  the  real  point 
is  what  is  the  proper  interpretation  of  this 
charter-party.  Did  the  plaintiff',  by  the 
risks  insured  against,  lose  the  whole  of 
the  freight  he  had  insured  or  only  a  part 
of  it  ?  I  confess  I  have  had  loss  doubt 
upon  this  point  of  the  case  than  upon  the 
other.  The  freight  payable,  acconling  to 
the  true  meaning  of  the  charter-party,  is 
the  freight  upon  the  whole  cargo  delivered 
at  the  other  end,  viz.,  at  Bombay,  at  42a. 
per  ton;  and  the  proper  way  to  treat 
such  a  charter-party  as  this  is  on  adjust- 
ing th6  freight  to  discover  what  is  the 
total  amount  of  freight  according  to  the 
coals  delivered  at  the  other  end,  and  then 
deduct  what  has  been  paid  at  this  end  as 
the  estimated  half  of  it,  and  the  difference 
between  what  has  been  so  paid,  and  the 
amount  of  the  whole  freight  which  would 
have  been  payable  at  Bombay  if  there  had 
been  no  prepayment,  will  be  what  has  to 
be  paid  at  Bombay.  I  cannot  think  that 
the  pre-payment  was  a  pre-payment  of  one 
guinea  on  each  ton,  but  a  pre-payment  of 
the  estimated  half  of  the  whole  freip;ht. 
I  therefore  think  that  the  onl^  freight 
insured  was  that  which  the  plaintiff  had 
at  risk,  and  which  was  payable  at  Bombay. 
The  whole  of  that  he  has  lost,  and  conse- 
quently there  has  been  a  total  loss  of  the 
height  insured. 

Grove,  J. — I  am  of  the  same  opinion. 
The  argument  in  the  first  instance  pro- 
ceeded on  the  ground  that  the  charter- 
party  was  known  to  the  underwriters,  and 
that  the  insurance  was  effected  on  the 
basis  of  such.  That  was  changed  by  its 
appearing  to  be  contrary  to  the  fieusts,  hut 
it  seems  that  such  alteration  of  the  &cts 
is  immaterial  since  this  was  an  insurance 
generally  on  freight,  and  is  the  same  as  if 
it  had  been  an  insurance  on  the  basis  of 
the  charter-party,  because  if  with  an  in- 
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snrance  in  general  terms  an  assured  can 
shew  what  it  was  he  really  insured,  then 
the  charter-party  becomes  material,  and 
it  is  the  same  as  if  the  insurance  was  on 
the  terms  of  the  charter-party.  I  agree 
with  the  rest  of  the  Court  tiiat  on  the 
construction  of  this  charter-party  the 
plaintiff  is  to  be  paid  in  advance  one  half 
of  the  total  estimated  freight,  and  the  use 
of  the  words  "  per  ton  "  does  not  invali- 
date that  construction.  The  parties  can- 
not know  exactly  what  the  amount 
delivered  will  be,  and  therefore  as  some 
scale  of  estimate  they  say  at  so  much  per 
ton  on  the  quantity  delivered  ;  but  when 
they  speak  of  the  payment  of  half,  they 
say  "such  fireight,"  that  is,  the  whole 


freight  is  ^'  to  be  paid,  one  half  in  cash  on 
signing  bills  of  lading."  Then  the  as- 
sured has  half  the  freight  paid,  and  the 
only  intei'est  which  he  can  have  to  insure 
is  what  he  might  lose,  viz.,  half  of  the 
value  of  the  total  freight,  in  round  num- 
bers 2,000Z.  and  not  4,0001.  That  is  the 
matter  insured,  and  that  he  is  entitled  to 
recover  unless  he  be  restrained  therefrom 
by  any  words  in  the  policy. 

Rule  discha/rged. 


Attorneys — James  Cotterell,  for  plaintiff;  Azgles 
&  Bawlings,  agents  for  Marly  &  Sons,  Bristol, 
for  defendants. 


END  OF  TRTNITY  "TEBM,  1873. 
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GAKNETT  V.   M^KEWAN,   P.O.,   Ac. 


Banlcer  and  Customer — Accounts  at  Se^ 
parate  Branches  of  Banlc — Set-off, 

In  the  absence  of  any  special  contract  or 
arrangement^  there  is  no  ohligation  on  a 
hanlcing  company  to  honour  the^  cheque  of  a 
customer  presented  at  one  of  thei/r  branch 
offices  wJiere  he  has  a  balance  standing  to 
his  credit,  when  he  has  overdravm  his  ac* 
count  at  another  branch  office  to  an  amount 
greater  than  such  balance,  so  that  the  com^ 
pany  are  in  foot  not  indebted  U)  him. 

The  first  count  of  the  declaration  in 
this  case  was  in  the  ordinary  form  against 
the  defendant  as  registered  pnhlic  officer 
of  the  London  and  County  Banking  Com- 
pany for  dishonouring  the  plaintiflfs' 
cl\eques. 

The  second  count  alleged  that  the  said 
banking  company  carried  on  the  business 
of  bankers  at  Stoney  Stratford  and 
also  at  Leighton  Buzzard,  and  that  the 
plaintiff  employed  and  retained  them 
as  his  bankers,  and  they  accepted  the 
said    retainer    and     employment    upon 

I^EW  Sebjes,  42. — ExcHsq. 


the  terms  amongst  others  that  they 
should  keep  separate  and  distinct  accounts 
of  the  plaintiff's  transactions  and  dealings 
with  them  as  bankers  at  each  of  the  saM 
places  respectively,  and  of  the  moneys  re- 
ceived and  paid  by  them  at  each  on  ac- 
count of  the  plaintiff,  and  should  not,  out 
of  the  moneys  of  the  plaintiff  in  their 
hands  and  received  by  them  at  one  of  the 
said  places,  reimburse  to  themselves  any 
moneys  advanced  by  them  for  or  on  ac- 
count of  the  plaintiff  at  the  other  of  Such 
places  without  first  giving  the  plaintiff 
due  and  reasonable  notice  of  the  same, 
and  that  they  would  from  time  to  time, 
out  of  the  balance  of  the  moneys  due  to 
the  plaintiff  on  either  of  the  said  accounts, 
irrespective  of  the  state  of  the  other  of 
the  said  accounts,  pay  on  presentment 
any  cheque  which  might  be  drawn  by  the 
plaintiff  upon  them  as  bankers  carrying 
on  business  at  the  same  place,  and  duly 
presented  there  for  payment  by  any  per- 
son lawfully  entitled  to  receive  the  amount 
of  such  cheque,  not  exceeding  the  amount 
of  such  balance  at  the  time  of  such  pre- 
sentment thereof;  and  that  afterwards  and 
whilst  there  was  a  sufficient  balance  due 
B 


Digitized  by 


Google 


2 


COURT  OF  EXOHEQXJER: 


[N.S. 


to  the  plaintiff  fix)in  the  said  company 
upon  the  account  so  kept  as  aforesaid,  at 
Leighton  Buzzard,  and  before  the  plaintiff 
had  received  any  such  reasonable  or  any 
notice  as  aforesaid,  the  plaintiff  drew 
certain  cheques  directed  to  the  said  com- 
pany as  bankers  at  Leighton  Buzaard 
and  delivered  the  said  cheques  to  cer- 
tain persons  (named  in  the  declaration) 
being  respectively  the  lawful  holders  of 
the  said  respective  cheques  and  entitled 
to  receive  the  respective  amounts  thereof 
respectively,  who  duly  presented  the 
said  cheques  at  Leighton  Buzzard  afore- 
said for  payment,  and  all  conditions  were 
fulfilled,  &c. ;  yet  the  company  did  not 
pay  the  said  cheques  or  any  or  either  of 
them  when  so  presented  as  aforesaid, 
whereby,  &c. 

Third  count — That  the  plaintiff  re- 
tained and  employed  the  said  company  as 
his  bankers  at  Leighton  Buzzard,  and 
they  accepted  the  said  retainer  and  em- 
ployment upon  the  terms,  amongst  others, 
that  they  would  keep  proper  and  correct 
accounts  of  any  moneys  in  their  hands, 
and  would  from  time  to  time  inform  the 
plaintiff  of  the  amount  of  the  moneys  of 
the  plaintiff  then  in  their  hands  and  ap- 
plicable to  the  payment  of  cheques  drawn 
by  the  plaintiff  upon  them,  and  would 
fropi  time  to  time,  out  of  the  amount  of 
the  moneys  which  they  so  informed  the 
plaintiff  were  in  their  hands  and  applic- 
able to  the  purposes  aforesaid,  pay  on 
presentment  any  cheque  or  cheques  which 
might  be  drawn  by  the  plaintiff  upon 
them  and  duly  presented  at  their  said 
banking-house  for  payment  by  any  per- 
son or  persons  respectively  lawfully  en- 
titled to  receive  the  amount  of  such 
cheques  not  exceeding  the  amount  which 
they  had  at  the  time  of  such  presentment 
so  informed  the  plaintiff  was  then  in  their 
hands  and  applicable  to  the  payment  of 
cheques  drawn  by  the  plaintiff  upon 
them,  and  the  said  company  afterwards 
represented  to  and  informed  the  plaintiff 
that  they  had  in  their  hands  a  large 
sum  of  money  of  the  plaintiff's  applicable 
to  the  purposes  aforesaid,  to  wit,  42L 
ISs,  10a.,  and  thereupon  the  plaintiff 
drew  certain  cheques,  the  amount  of 
which  did  not  exceed  the  said  sum  of 
money,  and  delivered  the  same  respec- 


tively to  certain  persons  named,  who, 
being  the  lawful  holders  thereof  and  en- 
titled to  receive  the  amounts  thereof  re- 
spectively, duly  presented  the  same  at  the 
company's  banking  house  for  payment, 
and  all  conditions  were  fulfilled,  Ac. ;  yet 
the  said  company  did  not  pay  the  cheques 
or  any  or  either  of  them,  whereby,  &c. 

Fourth  count — That  the  said  company 
carried  on  the  business  of  bankers  at 
Leighton  Buzzard  aforesaid,  and  there- 
upon the  plaintiff  retained  and  employed 
them  as  (lis  bankers,  and  they  accepted 
the  said  retainer  and  employment  upon 
the  terms,  amongst  others,  that  they 
Would  from  time  to  time,  out  of  any 
moneys  of  the  plaintiffs  in  their  hands 
applicable  to  that  purpose,  pay  on  pre- 
sentment any  cheque  or  cheques  which 
might  be  drawn  by  the  plaintiff  upon 
them,  and  duly  pi*esented  at  the  said 
banking-house  of  the  said  co-partnership 
for  payment  by  any  person  lawfully  en- 
titled to  receive  the  amount  of  such 
cheque  or  cheques,  not  exceeding  the 
amount  of  the  moneys  of  the  plaintiff  in 
the  hands  of  the  saia  company  applicable 
to  the  payment  thereof  at  the  time  of  the 
presentment  thereof^  and  thereupon  the 
said  company,  by  falsely,  fraudulently 
and  negligently  representing  to  the  plain- 
tiff that  they  then  had  moneys  of  the 
plaintiff  in  their  hands  to  a  large  amount,  to 
wit,  an  amount  exceeding  the  amount  of 
certain  cheques  hereinafter  mentioned,  and 
of  each  of  such  cheques  respectively  and 
applicable  to  the  payment  of  such  cheques, 
induced  the  plaintiff  to  draw  and  deliver, 
and  the  plaintiff,  by  reason  of  and  relying 
upon  the  said  representations,  did  draw 
and  deliver  certain  cheques  as  in  the 
other  counts  mentioned ;  whereas  in 
truth  and  in  fact  the  said  company  had 
not,  at  the  times  of  the  said  representa- 
tions and  when  the  cheques  were  respec- 
tively drawn  and  delivered  as  aforesaid 
and  presented  as  hereinafter  mentioned, 
moneys  of  the  plaintiff  in  their  hands 
sufficient  to  pay  or  applicable  to  the  pay- 
ment of  the  said  cheques  or  any  or  either 
of  them,  and  the  holders  of  the  said 
cheques  entitled  to  receive  the  amounts 
respectively  duly  presented  the  said 
cheques  at  the  said  banking-house  of  the 
said  company  for  payment;  yet  the  de- 
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fendant  did  not  pay  the  said  cheques  or 
anj  or  either  of  them,  whereby,  &c. 

The  defendant  by  his  pleas  denied  the 
alleged  retainer,  and  the  presentment  of 
the  cheques.     He  also  pleaded  to  ,the  first 
count  that  at  the  time  of  presentment  the 
company  had  not  sufficient  money  of  the 
plaintiff *8  in  hand  to  pay  the  cheques  or 
either  of  them  ;  to  the  second  count,  that 
the  amount  of  the  cheques  and  each  of 
them  exceeded   the  amount  due  to  the 
plaintiff  from  the  company  on  his  account 
kept  at  Leigh  ton  Buzzard ;  to  the  third 
count,  that  the  amount  of  the  cheques  and 
each  of  them  exceeded  the  amount  of  the 
plaintiff's  money  in  the  hands  of  the  com- 
pany, and  that  they  did  not  inform  plain- 
tiff as  alleged;  and  to  the  fourth  count, 
not  guilty.     Issues. 

The  action  was  tried  before  Bramwell, 
B.,  at  the   sittings  after   Trinity  Term, 
1872.     It  appeared  that  the  plaintiff  had 
opened  an  account  at  the  Stony  Stratford 
branch  of  the  London  and  County  Bank, 
which  on  the  23rd  of  June,  18G8,  was 
overdrawn  to  the  extent  of  4SL  128.  10c/. 
He  afterwards  opened  an  account  at  the 
Leighton  Buzzard  branch  of  the  same  com- 
peny.     The  manager  of  the  latter  branch 
having  received  instructions  to  debit  this 
account  with  the  balance  due  from  the 
plaintiff  at  the  Stony  Stratford  branch,  did 
so,  and  shortly  afterwards  cheques  drawn 
by  the  plaintiff  on  the  Leighton  Buzzard 
branch  were  presented  there  and  payment 
was  refused,  on  the  ground  of  the  com- 
pany not  having  sufficient  money  of  the 
plaintiff's  in  hand  to  meet  either  of  them. 
At  the  time  when  he  last  saw  his  Leigh- 
ton  Buzzard  pass-book  before   drawing 
these  cheques,  he  was  not  debited  therein 
with  the  Stony  Stratford  overdraft,  but 
appeared  to  have  a  balance  to  his  credit 
sufficient  to  meet  the  cheques  in  question. 
A  verdict  was  entered  for  the  defend- 
ant, with  leave  to  the  plaintiff  to  move  to 
have  a  verdict  entered  for  him  for  forty 
shillings,  the  amount  of  damages  provi- 
sionally assessed  by  the  jury,  or  for  that 
sum    together  with  the  amount  of  the 
cheques  dishonoured. 

W.  Oraham  now  moved  accordingly. — 
The  plaintiff  was  entitled  to  treat  the  two 
accounts  as  entirely  distinct  and  separate, 


and  the  bank  had  no  more  right  to  set 
one  off  against  the  other  than  they  would 
have  had  if  the  overdrawn  account  had 
been  an  account  kept  with  them,  not  as 
bankers,  but  as  traders  in  some  other 
business.  In  Hill  v.  Smith  (1) — where 
a  banking  company  had  placed  to  the 
general  credit  of  a  customer  who  had 
overdrawn  his  account  money  which  he 
had  paid  into  their  hands  for  the  express 
purpose  of  meeting  a  bill  of  exchange, 
and  the  bill  consequently  was  not  paid 
when  due — it  was  held  that  the  customer's 
assignees  in  bankruptcy  were  entitled  to 
recover  from  the  bank  the  whole  amount 
of  the  bill.  In  the  absenca  of  formal 
notice,  neither  could  the  plaintiff  havQ 
presented  at  one  branch  a  cheque  payabte 
at  the  other,  nor,  on  the  other  hand,  could 
the  bank  fairly  combine  the  two  accounts, 
as  they  have  chosen  to  do  here.  In  Owm- 
ming  v.  Sliand  (2)  it  was  held  that  it  was 
for  the  jury  to  say  whether,  in  the  absence 
of  any  such  formal  notice  of  an  unusual 
course  being  pursued,  the  previous  course 
of  dealing  between  the  parties  continued 
or  not  to  exist.  By  giving  him  credit  for 
the  balance  in  his  Leighton  Buzzard  pass- 
book, the  bank  here  led  the  plaintiff  to 
suppose  they  would  honour  his  cheques 
drawn  in  the  usual  manner  on  that  ac- 
count ;  and  he  was  therefore  entitled  to 
have  the  cheques  in  question  paid — Shaw 
V.  Dartnall  (3)  ;  and  the  bank  are  liable  to 
pay  damages  for  the  loss  to  his  credit  by 
reason  of  their  having  dishonoured  them, 
as  well  as  the  amount  of  the  cheques, 
though  the  bank  may  perhaps  recover 
that  amount  from  him  in  another  action. 

Kelly,  C.B.-— I  think  that  there  should 
be  no  rule  in  this  case.  The  question  is, 
whether  the  bank  had  money  of  the  plain- 
tiff's in  hand  which  they  were  bound  to 
pay  out  in  honouring  his  cheques, 
whether  they  were  in  fact  indebted  to 
the  plaintiff  ©r  not.  Now,  as  a  matter 
of  fact,    they   had  not  in   their  hands 

(1)  12  Meo.  &  W.  618;  a.  c.  13  Law  J.  Eep. 
(n.s.)  Exch.  243. 

(2)  6  Hurl.  &  N.  05 ;  s.  c.  29  La^  J.  Rep.  (n.s.) 
Exch.  120. 

(3)  6  B.  &  C.  66,  65. 
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any  money  belonging  to  him.  There- 
fore, if  they  are  to  be  held  liable  to 
the  plaintiff  in  this  action  at  all,  it  must 
bq  by  virtue  of  some  special  contract  or 
course  of  dealing.  It  may  have  suited  the 
plaintiff's  convenience  to  pay  his  money 
into  the  branch  at  Leighton  Buzzard  or  the 
branch  at  Stoney  Stratford  according  to 
circumstances,  and  although  he  might  not 
have  had  a  right  to  present  at  one  branch 
a  cheque  payable  at  the  other,  it  was  com- 
petent to  him  to  direct  the  bank  to 
transfer  any  sum  of  money  from  one  ac- 
count to  the  other.  And  I  therefore  think 
there  must  be  a  correlative  right  on  the 
part  of  the  banker.  No  doubt  it  would 
bo  reasonable  that  the  bank  should  give 
the  customer  notice  before  treating  the 
accounts  as  one,  and  refusing  to  honour  a 
cheque  drawn  on  an  account  where  there 
appeared  to  be  a  balance  in  his  favour ; 
but  in  the  absence  of  a  contract  to  that 
effect  there  is,  in  my  opinion,  no  legal 
obligation  on  the  bank  to  give  such  notice. 

In  the  cases  cited,  the  bankers  had  no 
right  to  deal  with  the  money  as  they  did, 
for  in  each  case  it  had  been  paid  into  their 
hands  under  a  special  arrangement ;  none 
of  these  cases,  therefore,  in  any  way  assist 
the  plaintiff. 

Maetin,  B. — The  case  seems  to  me  to 
depend  on  a  question  of  fact.  The  rela- 
tion of  banker  and  customer  is,  according 
to  the  rule  laid  down  in  Pott  v.  Clegg  (4), 
that  of  debtor  and  creditor  with  a  super- 
added obligation  arising  out  of  the  custom 
of  bankers  to  honour  the  customer's 
cheques  on  demand.  Now,  if  the  plaintiff 
in  this  case  had  brought  an  action  for 
money  lent,  it  seems  to  me  that  the  bank 
might  have  successfully  pleaded  a  set-off. 
For  the  superadded  obhgation  to  honour 
cheques  cannot,  in  my  opinion,  exist  in  a 
case  where  the  banker  is  not  indebted  to 
the  customer,  except  by  virtue  of  some 
special  contract  or  usage ;  and  the  plain- 
tiff in  this  case,  who  is  in  reality  himself 
indebted  to  the  bank,  has  entirely  failed 
to  shew  any  contract  or  usage  giving  rise 
to  the  obligation  contended  for. 

PiGOiT,  B. — I  am  of  the  same  opinion. 
The  amis  lies  on  the  plaintiff  of  shewing 
a  duty  on  the  part  of  the  bank  to  honour 
his  cheque  under  such  a  state  of  things  as 
existed  at  the  time  it  was  presented.  Now 


nothing  has  been  shewn  in  the  way  of 
contract  or  custom — express  or  impUed— 
giving  rise  to  a  duty  on  the  part  of  the 
bank  to  keep  the  accounts  separate.  The 
"  superadded  obligation  "  spoken  of  in  the 
ease  of  Pott  v.  Cleg  (4),  exists  only  where 
the  banker  lias  in  his  hands  a  sufficient 
balance  in  the  customer's  favour.  I  can- 
not see  that  the  plaintiff  has  been  misled 
in  any  way,  as  he  must  have*  known 
whether  he  was  indebted  to  the  bank  or 
the  bank  to  him. 

Bramwell,  B. — I  also  think  the  bank 
are  entitled  tx)  keep  the  verdict,  though  I 
am  not  so  confident  on  the  point  as  the 
rest  of  the  Court,  and  if  the  stake  had 
been  larger  the  rule  perhaps  ought  to 
have  been  granted;  for  if  the  plaintiff 
could  not  call  on  the  bank  to  honour  his 
cheque  at  any  other  office  than  that  on 
which  it  was  expressed  to  be  drawn,  I 
have  had  some  doubt  whether  the  banker 
was  not  also  under  some  correlative  obli- 
gation to  treat  the  accounts  of  the  diffe- 
rent branches  as  separate  and  distinct 
accounts. 

If  there  had  been  a  special  understand- 
ing that  the  money  paid  into  one  office 
was  to  be  dealt  with  there  only,  the  plain- 
tiff might  have  a  right  to  succeed  in  this 
action.  But  no  contract  of  the  kind  has 
been  proved  in  this  case,  and  there  is  good 
reason  why  it  ought  not  to  be  implied  in 
the  plaintiff's  favour.  A  bank  of  this  kind 
with  branches  conducted  by  separate  man- 
agers could  not  well  carry  on  business  if 
all  moneys  received  fi-om  its  customers 
were  payable  without  notice  at  any  one  of 
its  branches,  though,  as  a  matter  of  fact, 
overdrawing  may  be  allowed  at  one 
bmnch  if  there  is  known  to  be  a  balance 
to  the  customer's  credit  at  the  other.  No 
such  good  reason,  however,  for  keeping 
the  accounts  distinct  applies  to  the  cus- 
tomer, because  he  must  always  know  the 
state  of  his  accounts  as  a  whole. 

Whether  the  plaintiff  ought  to  have  had 
notice  or  not  from  the  bank  before  they 
dishonoured  his  cheque  is  another  matter. 
It  seems  to  me  rather  hard  that  he  did 
not  receive  notice  in  this  case ;  but  I  can- 
not see  that  the  bank  were  under  any 

(4)  16  Meo.  &  W.  321,  328;  s.  c.  16  Law  J. 
Rep.  (k.8.)  Exch.  210. 
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legal  obligation  to  give  such  notice, 
though  as  a  matter  of  courtesy  they 
might  well  have  done  bo.  There  was 
then,  iu  my  opinion,  no  duty  on  the  part 
of  the  defendant  bank  to  honour  a  cheque 
merely  because  there  was  an  apparent 
balance  in  favour  of  the  plaintiff  at  the 
one  particular  branch  when  there  was  a 
larger  balance  against  him  at  another. 

As  to  the  point  raised  that  the  plaintiff 
was  misled  by  the  pass-book  I  think  that 
fails.  The  bank  were  no  doubt  bound  to 
keep  their  accounts  with  reasonable  accu- 
racy. It  does  not  appear  that  at  the  time 
when  the  book  was  made  up  before  the 
plaintiff  last  saw  it,  the  manager  of  the 
Leighton  Buzzard  branch  knew  of  the 
overdraft  at  the  other  branch,  or  that 
there  was  an  opportunity  of  debiting  the 
book  with  the  overdraft,  and  of  retuj^ning 
it  to  the  plaintiff  again  before  the  cheques 
were  presented. 

Bule  refused. 


Attorneys— William  Rogers,  agent  for  \V.  Stimson, 
Bedford,  for  plaintiff;  Stevens,  Wilkinson  & 
Harries,  for  defendant. 


■^j     '    •     I  SMITE   V.   HAILEY. 

Taxation  of  Plain  tiff's  Costs — 7  th  Di- 
rc^twii  to  the  Masters  Illhiry  Tcruiy  1853 
— Action  for  Debt  or  Detmiud — Nature  of 
the  Action — Writ  of  Trial — Certificate  for 
Costs— 30  5'  31  Vict.  c.  142.  s.  5. 

If  in  an  action  of  debt  where  the  writ  is 
endorsed  with  more  than  501.  the  plaintiff 
recovers  less  than  201,,  and  the  Judge  cedi' 
fies.  Wider  30  f  31  Vict.  c.  142.  s.  5,  that 
there  was  sufficient  reason  for  bringing  the 
action  in  the  superior  Court,  the  effect  of 
the  seventh  direction  to  the  Masters,  Hilary 
Term,  1853,  is  that  the  plaintiff's  costs 
nitist  be  taxed  on  the  loiver  scale. 

The  action  was  brought  for  goods  sold 
and  delivered,  and  the  writ  was  endorsed 
for  50?.  Zs. 

The  pleas  were  never  indebted,  the 


Statute  of  Limitations,  and  a  set-off. 
Issues  thereon. 

At  the  trial  at  the  Bedford  Summer 
Assizes,  1872,  a  verdict  was  taken  for 
the  plaintiff  for  the  amount  claimed, 
subject  to  the  award  of  an  arbitrator, 
to  whom  the  cause  was  referred ;  the 
arbitrator  to  have  all  powers  as  to 
certifying  and  amending  pleadings  and 
proceedings  and  otherwise  as  a  Judge  at 
Nisi  Prius ;  the  costs  of  the  cause  to 
abide  the  event  j  the  costs  of  the  refer- 
ence to  follow  the  event,  notwithstanding 
the  sum  certified  to  be  due  should  be  less 
than  20Z.  On  the  hearing  before  the 
arbitrator  the  defendant  admitted  the 
plaintiff's  claim  of  50Z.  35.,  but  proved  a 
set-off,  and  the  arbitrator  made  bis  award 
for  the  plaintiff  for  15Z.  12s.  6d.,  and 
certified  that  there  was  sufficient  reason 
for  bringing  the  action  in  the  superior 
Court. 

The  Master  taxed  the  plaintiff's  costs 
on  the  lower  scale,  on  the  ground  that 
the  certificate  given  by  the  arbitrator  was 
not  such  as  is  required  by  the  7th  direc- 
tion to  the  Masters,  Hilary  Term,  1853,  to 
give  the  plaintiff  costs  on  the  higher  scale. 

The  plaintiff  having  taken  out  a  sum- 
mons before  Lush,  J.,  at  Chambers,  to 
review  the  taxation,  the  learned  Judge 
was  of  opinion  that  the  plaintiff  was  en- 
titled to  costs  on  the  higher  scale,  but 
referred  the  matter  to  the  Court. 

W.  Graham',  for  the  plaintiff,  now  moved 
for  a  rule  nisi  to  review  the  taxation. 
— In  such  cases  the  Masters  of  the 
Queen's  Bench  tax  on  the  Tiigher  scale, 
on  the  ground  that  the  certificate  given 
here  is  such  as  is  required  by  the  7th 
direction,  which  says — **  In  all  actions  on 
contract,  other  than  cases  wherein  by 
reason  of  the  nature  of  the  action  no 
writ  of  trial  can  by  law  be  issued,  where 
the  sum  recovered  or  paid  into  Court  and 
accepted  by  the  plaintiff  in  satisfaction  of 
his  demand  or  agreed  to  be  paid  on  the 
settlement  of  the  action  shall  not  exceed 
twenty  pounds  (without  costs),  the  plain- 
tiff's costs  as  against  the  defendant  shall 
be  taxed  according  to  the  lower  scale  of 
allowances  in  the  schedule  of  costs  here- 
unto annexed.  Provided  that  in  case  of 
trial  before  a  Judge  of  one  of  the  superior 
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Courts,  or  Judge  of  Assize,  if  the  Judge 
shall  certify  on  the  poslea  that  the  cause 
was  proper  to  be  tried    before  him  and 
not  before  a  Sheriff  or  Judge  of  an  in- 
ferior  Court,  the  costs  shall  be  taxed  on 
the  higher  scale."     The  Masters  of  this 
Court  take  the  other  view.     The  arbitra- 
tor's certificate  was  nnder  30  &  31  Vict. 
c.   143.  8.  5,  which  enacts — "  If  in  any 
action  commenced   after  the  passing  of 
this  Act  in  any  of  Her  Majesty's  Superior 
Courts  of  record  the  plaintiff  shall  recover 
a  sum  not  exceeding  20Z.,  if  the  action  is 
founded  on  contract,  or  101.  if  founded 
on  toi-t,  whether  by  verdict,  judgment  by 
default,  or  on  demurrer,  or  otherwise,  he 
shall  not  ho  entitled  to  any  costs  of  suit 
unless  the  Judge  certify  on  the  record 
that  there  was  sufficient  reason  for  bring- 
ing such  action  in  such  Superior  Court, 
or  unless  the  Court  or  a  Judge  at  Cham- 
bers shall  by  rule  or  order   allow  such 
costs.'*     This  is  substantially  the  same 
thing  as  the  certificate  mentioned  in  the 
7th  direction.     But  it  is  not  necessary  to 
resort  to  a  certificate.     This   case  does 
not  fall  under  the  7th  direction,  because 
the  writ  being  endorsed  with  more  than 
50Z.    no  writ  of  trial  could   be  issued. 
The  ratio  decidendi  of  Perry  v.  Bemiett 
(1)  applies  here,  though  the  facts  were 
different.      Erie,   C.J.,    there  said  — "I 
think  those  words  mean  that  where  the 
incidents  of  the  action  are   such  that  a 
writ*  of  trial  could  not  be  ordered,  the 
case  shall  fall  within  the  exception.     The 
rule  dates  its  origin  from  the  17th  section 
of  3   &  4  Will.  4.  c.  42,  which   enacts 
that — '  In  any  action  depending  in  any  of 
the  Superior  Courts  for  any  debt  or  de- 
mand  in  which   the  sum  sought  to  be 
recovered  and  endoi'sed  on  the  writ  of  s^mu 
mons  shall   not  exceed  20Z.,  it  shall' bo 
lawful    for  the   Court    in    which    such 
suit  shall  be  pending,  or  any  Judge  of 
any  of  the  said  Courts,  if  such  Court  or 
Judge  shall  be  satisfied  that  the  trial  will 
not  involve  any  difficult  question  of  fact 
or  law,  and  such  Court  or  Judge  shall 
think  fit  so  to  do  to  order  and  direct  that 
the  issues  joined  shall  be  tried  before  the 
Sheriff  of  the  county  where  the  action  is 

(1)  14  Com.  B.  Rep.  N.a  402;  s.  c.  83  Law  J. 
Rop.  (k.8.)  CJ*.  45. 


brought,  or  any  Judge  of  any  Court  of 
Record  for  the  recovery  of  debt  iu 
such  county.'  jThe  power  to  order  a  writ 
of  trial  to  issue  therefore  is  confined  to 
cases  where  the  sum  sought  to  be  re- 
covered  and  'endorsed  npon  tJie  writ  of 
summons  does  not  exceed  20Z."  The 
judgment  also  of  Willes,  J.,  is  clearly  to 
the  same  effect.  See  also  Walesby  v. 
Qouldstone  (2)  as  to  "admitted  set-off'* 
under  19  &  20  Vict.  c.  108.  s.  24. 

9- 

B  RAM  WELL,  B. — We  think  there  ought 
to  be  no  rule,  because  with  the  greatest 
respect  for  the  opinion  of  my  brother  Lush, 
we  all  entertain  a  strong  opinion  the  other 
way.  The  first  question  in  this  case  has 
several  times  been  before  the  Masters  of 
this  Court  and  before  ns,  and  we  have 
privately  expressed  our  opinion  to  them. 
It  is  to  be  taken  that  the  certificate  of  the 
arbitrator  has  the  same  effect  as  if  it  had 
been  the  certificate  of  a  Judge  at  Nisi 
Prius.  But  for  that  certificate  the  plain- 
tiff would  bo  entitled  to  no  costs  at  all. 
It  is  not  a  certificate  purporting  to  take 
the  case  out  of  the  scope  of  the  7th 
direction,  the  object  of  which  is  to  pro- 
vide a  lower  scale  of  taxation,  for  the 
certificate  is  not  in  the  terms  required  by 
that  direction.  The  certificate  of  the 
arbitrator  is  "  that  there  was  sufficient 
reason  for  bringing  the  action  in  the 
superior  Court,"  and  it  is  possible  that 
was  so,  and  yet  that  the  certificate  re- 
quired by  the  7th  direction  ought  not  to 
be  given,  namely,  that  *'  the  cause  was 
proper  to  be  tried  before  the  Judge,  and 
not  before  a  Sheriff  or  Judge  of  an  in- 
ferior Court."  Therefore  I  think  this  is 
not  such  a  certificate  as  is  meant  by  the 
7th  direction. 

On  the  second  point,  I  think  the  case 
clearly  fiills  within  the  direction.  It 
says — "  In  all  actions  on  contract "  (this 
is  one  ;  I  omit  the  exception  for  the  pre- 
sent) **  where  the  sum  recovered  .... 
shall  not  exceed  201.  without  costs" 
(that  is  the  case  here),  "  the  plaintiff's 
costs  as  against  the;  defendant  shall  be 
taxed  according  to  the  lower  scale  of 
allowances."      This    case,    therefore,   is 

(2)  36  Law  J.  Eop.  (k.s.)  'C.P.  302  ;  s.  c.  Law 
Rep.  1  C.P.  567. 
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clearly  within  the  enacting  part.  Is  it 
within  the  exception  "other  than  cases 
wherein  by  reason  of  the  nature  of  the 
action  no  writ  of  trial  .can  by  law  be 
issued  ?  "  Is  this  a  case  in  which  no 
writ  of  trial  could  by  law  be  issued? 
Certainly  not,  because  when  this  direc- 
tion was  framed,  a  writ  of  trial  could  be 
issued  "  in  any  action  depending  in  any 
of  the  Superior  Courts  for  any  debt  or 
demand."  It  is  true  that  the  statute  (3) 
adds,  "  in  which  the  sum  sought  to  be 
recovered  and  endorsed  on  the  writ  of 
summons  shall  not  exceed  20Z."  But  that 
is  no  part  of  "  the  nature  of  the  action." 
For  if  it  were,  what  would  be  the  con- 
sequence ?  Any  plaintiff  to  whom  a  debt 
under  201.  was  due  might,  by  endorsing 
the,  writ  of  summons  with  more  than  20Z., 
evade  the  effect  of  the  7th  direction ;  be- 
cause although  from  the  nature  of  the 
action  it  would  not  fall  within  the  ex- 
cepted class,  yet  the  sum  endorsed  would 
bring  it  within  that  class. 

If  a  plaintiff  endorses  his  writ  with 
more  than  20Z.  it  could  not  under  the  re- 
pealed section  17  of  3  &  4  Will.  4.  c.  42, 
be  sent  for  trial  to  the  sheriff,  nor  if  en- 
dorsed with  more  than  60Z.  could  it  be 
sent  under  19  &  20  Vict.  c.  108.  s.  2G,  to 
the  county  Court,  but  this  does  not  alter 
**  the  nature  of  the  action." 

But  Mr.  Graham  says  this  construction 
18  hard  on  this  plaintiff  who  endorsed  his 
writ  properly  for  more  than  20/.,  because 
his  claim  was  for  more  than  20Z.  In  one 
sense  it  is  "  properly,"  because  he  is  not 
compelled  by  law  to  admit  the  set-off  in 
his  claim,  but  if  this  be  a  good  argument 
it  is  answered  by  this,  that  a  remedy  is 
given  by  the  proviso  at  the  end  of  the 
direction  which  says,  that  **  if  the  judge 
shaU  certify  on  the  postea  that  the  cause 
vfaa  proper  to  be  tried  before  him,  and  not 
before  a  sheriff  or  judge  of  an  inferior 
Court,  the  costs  shall  bo  taxed  on  the 
higher  scale."  If,  therefore,  it  had  been 
urged  before  the  arbitrator  that  the 
plaintiff  had  a  right  to  endorse  his  writ 
with  more  than  20Z.,  because  he  was  not 
bound  to  admit  the  set-off,  and  so  was 
compelled  to  tiy  in  a  superior  Court,  the 
arbitrator  would  probably  have  given  the 

(3)  The  3  &  4  Will  4.  c.  42.  s.  17. 


certificate.  "  There  is,  therefore,  no  in- 
justice in  the  direction,  because  the  pro- 
viso meets  the  case  where  the  plaintiff 
properly  endorses  his  writ  with  more 
than  20Z.  I  think,  then,  that  the  practice 
of  the  Masters  of  this  Court  is  the  cor- 
rect one. 

Then,  does  Peiry  v.  Bennett  (I)  decide 
anything  contrary  to  this  view  ?  I  think 
not.  The  marginal  note  in  14  Com.  B. 
Eep.  KS.  404  is  correct—-"  The  7th  di- 
rection does  not  apply  to  an  action  com- 
menced in  a  county  Court  and  removed 
by  certiorari  to  a  superior  Court.  The 
plaintiff  in  such  a  case,  therefore,  is  en- 
titled to  costs  on  the  higher  scale,  though 
he  recovers  less  than  20 Z."  Erie,  C.J., 
in  that  case,  says,  "  Here  the  nature  of 
the  action  was  such  that  there  could  be 
no  endorsement  on  the  writ  of  summons, 
because  no  writ  of  summons  existed. 
The  plaintiff  commenced  his  action  by 
plaint  in  the  County  Court.  The  case, 
therefore,  does  not  fall  within  the  words 
of  the  rule,  jvhich  never  was  intended  to 
apply  to  it."  That  shews  that  in  the 
opinion  of  Erie,  C.  J.,  the  words,  "  Nature 
of  the  action,"  refer,  not  only  to  the  fact 
that  the  action  is  for  a  "  debt  or  demand," 
but  also  to  the  origin  of  the  proceedings. 
Willes,  J.,  says  nothing  contrary  to  that. 
He  says,  "  The  rule  in  question  applies  to 
a  case  where  the  plaintiff  has  brought  his 
action  in  the  Superior  Courii  to  recover  a 
debt  or  demand  not  exceeding  20Z.  If  < 
the  framers  of  those  directions  had  meant 
otherwise,  they  would  have  said,  not 
*  other  than  cases  wherein  by  reason  of 
the  nature  of  the  action  no  writ  of  trial 
can  by  law  be  issued,*  but  *  wherein  by 
reason  of  the  cause  of  action,'  &c."  The 
expression  is  larger  ;  not  only  the  cause  of 
action,  but  the  nature  of  the  action  must 
be  such  that  no  writ  of  trial  can  issue. 

Channell,  B. — I  think  there  should  be 
no  imlo.  The  fact  that  a  different  prac- 
tice has  ])revailed  with  the  Masters  of'tho 
Queen's  Bench,  and  that  the  opinion  of 
my  brother  Lush  is  against  ours  is  no 
reason  for  granting  the  rule,  because,  as 
Master  Pollock  informs  us,  this  point  has 
been  often  before  the  judges  of  this  Court 
who  have  expressed  a  unanimous  opinion. 

The  7th  direction  is  divided  into  three 
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parts  for  consideration,  the  enacting  part, 
the  exception  and  the  proviso.  I  agree 
with  my  brother  Bramwell  that  this  ac- 
tion falls  within  the  enacting  part,  and 
that  it  is  not  within  the  exception,  becanse 
there  is  nothing  in  **  the  nature  "  of  this 
action  to  prevent  a  writ  of  trial  from 
issuing.  Any  apparent  objection  on  the 
ground  of  hardship  is  removed  by  the 
proviso. 

In  Ferry  v.  Bennett  (1)  the  plaintiff 
commenced  his  action  in  the  County  Court, 
and  it  was  removed  on  the  application  of 
the  defendant  by  certiorari  into  the  Su- 
perior Court.  Those  circumstances  clearly 
distinguish*  that  case  from  the  present. 

PiGOTT,  B. — I  am  of  the  same  opinion, 
and  for  the  reasons  given  by  my  brothera. 
Bule  refused. 


Attorney— W.  Rogers,    agent    for   W.  Stimson, 
Bedford,  for  plaintiff. 


[IN  THE  EXCHEQUER  CHAMBER.] 
(^Appeal  from  the  Court  of  IT^ chequer.) 

1872.     1 
June  22.    >  mouflet  v.  cole. 

Nov.  30.   J 


Covenant  in  Restraint  of  Trade — Mode 
of  Measuring  Distance. 

In  determining  whether  thei'e  has  been  a 
breach  of  a  covenant  entered  into  by  the 
assignor  of  a  lease  of  premises  used  for  a 
particular  business  that  he  will  not  be 
concerned  in  that  bv^siness  icithin  ^  certain 
distance  of  the  assigned  premises^  the 
distance  is  not  to  be  measured  alon</  the 
nearest  practicable  route  bcticeen  the  two 
places  of  business,  but  along  the  shortest 
straight  line  that  can  be  drawn  from  one  to 
the  other  as  on  a  map,-  tvitho^it  regard  to 
the  curvature  or  the  inequalities  of  the  sur^ 
fac^of  the  earth. 

Declaration  on  a  covenant  by  the  de- 
fendant,  contained  in  a  deed  by  which  ho 
assigned  to  the  plaintiff  the  lease  and 
goodwill    of  the  Lord    Ilolhind    public- 


house,  that  in  case  the  defendant  should 
take,  keep,  or  be  in  any  way  concerned  in 
the  trade,  or  business,  of  a  licensed  pnbUc- 
house,  beershop,  or  place  for,  the  sale  of 
wines  or  spirits,  within  the  distance  of 
one  half  of  a  mile  of  the  said  premises, 
called  the  Lmd  Holland,  during  the 
occupancy  thereof  by  the  plaintiff  or  his 
widow,  then  that  he  should  and  would 
well  and  truly  return  and  repay,  or  cause 
to  be  returned  and  repaid,  to  the  plaintiff 
the  sum  of  500Z.,  as  liquidated  damages, 
averring  that  the  defendant  did  keep  and 
was  concerned  in  the  said  trade  and  busi- 
ness, within  the  distance  of  one  half  of  a 
mile  of  the  said  Lord  Holland  public- 
house,  during  the  occupancy  thereof  by 
the  plaintiff,  within  the  true  intent .  and 
meaning  of  the  said  de^d,  and  claiming 
damages,  500Z. 

The  defendant  pleaded  that  he  did  not 
keep,  nor  was  he  concerned  in  the  said 
trade,  (fee.,  within  the  distance  of  half  of 
a  mile  of  the  Lord  Holland.     Issue. 

At  the  trial  before  Martin,  B.,  the  con- 
troversy  was  whether  the  defendant's 
place  of  business  was  or  was  not  situated 
within  half  a  mile  of  the  Lord  Holland. 
Martin,  B.,  was  of  opinion  that  the  dis- 
tance was  to  be  measured  "  as  the  crow 
flies ;"  and  a  verdict  was  entered  for  the 
plaintiff,  subject  to  the  distance  being 
measured  upon  such  principle  as  the 
Court  should  lay  down,  leave  being  re- 
served to  the  defendant  to  have  the  ver- 
dict entered  for  him  ii^^  event  of  its 
being  found,  upon  the  measurement  ac- 
cording to  the  principle  laid  down  by  the 
Court,  that  the  two  houses  were  more 
than  half  a  mile  apart. 

A  rule,  which  was  afterwards  obtained 
in  pursuance  of  the  leave  reserved,  was 
subsequently  discharged  (1)  by  Martin^ 
B.,and  Channell,  ^.—dissentiente  Cleasby, 
B.     The  defendant  thereupon  appealed. 

Garth  (with  him  A.  L.  Smith),  for  the 
appellant,  relied  on  the  judgment  of 
Cleasby,  B.,  and  on  Woods  v.  Dennett  (2), 
and  Leigh  v.  Hind  (3),  tho  authorities 

(1)  41  Law  J.  Rep.  (x.s.)  Exch.  28. 

(2)  2  StarkK  89. 

(3)  9  B.  &  C.  774. 
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cited  for  tlie  defendant    in    the   Court 
below. 

Parry,  Serjt,  (with  him  Francis  Turner), 
eontrOy  for  the  respondent,  argned  in  snp- 
port  of  the  judgment  of  the  Court  of 
Ezcheqaer,  relying,  as  in  the  Court  below, 
on  Mvnge  v.  ^arfe  (4),  The  Queen  v.  Saffron 
Walden  (5),  Stohea  v.  Qriasell  (6),  Lake 
V.  BuUer  (7),  Jewell  v.  Stead  (8),  and 
Duignan  v.  Walker  (9). 

Gur,  ado.  vuU, 

On  the  SOth  of  November,  the  judg- 
ment  of  the  Court  (10)  was  delivered  by — 

Blaohbukn,  J. — In  this  case  the  de- 
fendant by  deed  sold  to  the  plaintiff 
the  public- house  called  the  Lord  Holland 
and  the  goodwill  of  the  business,  and 
covenanted  that  he  should  not  be  in  any 
way  concerned  in  the  business  of  keeping 
a  public^house  within  the  distance  of  one- 
half  of  a  mile  of  the  said  premises  called 
the  Lard  Holland  during  the  plaintiff's 
occupancy.  ' 

On  the  trial  before  my  brother  Martin, 
it  appeared  that  the  defendant  did  occupy 
a  public-bouse  so  near  the  Lord  Holland 
as  to  make  it  a  matter  of  controversy 
whether  it  was  within  the  half-mile  or  not. 
My  brother  Martin  was  of  opinion  that  the 
distance  was  to  be  measured  **  as  the  crow 
flies,"  and  the  verdict  was  entered  for 
the  plaintiff  subject  to  the  distance  being 
measured  *'  such  measurement,  to  be  made 
upon  such   principle,  as  should   be   laid 

(4)  Cro.  Eliz.  212. 

(5)  9  Q.B.  Bep.  76 ;  s.  c.  15  Law  J.  Rep.  (if.s.) 
M.C.  116. 

(6)  14  Com.  B.  Rep.  678 ;  s.  c.  23  Law  J.  Rep. 
(k^.)  C.P.  141. 

(7)  6  E.  &  B.  92 }  «.c.  24  Law  J.  Rep.  (n.s.) 
aB.  273. 

(8)  6  E.  &  B.  350 ;  8.  c  25  Law  J.  Rep.  (n.s.) 
Q.B.  294. 

(9)  Johns.  146 ;  s.  c  28  Law  J.  Rep.  (if.s.) 
Chanc,  867. 

(10)  Byles,  J.;  Blackburn.  J.;  Keating.  J.; 
liush,  J. ;  and  Brett.  J.  The  Right  Hon.  Sir 
James  Shaw  Willes,  J.,  was  present  dnring  the 
rrgnment.  bat  died  on  the  2nd  of  October,  before 
judgement  was  deliyered. 

NbW  Series.  42. — Excheq. 


down  by  the  Court  upon  its  final  decision 
as  to  what  was  the  true  construction  of 
the  said  covenant,  leave  being  granted  to 
the  defendant  to  enter  the  verdict  for  him 
in  the  event  of  its  being  found  by  the 
said  measurement,  made  upon  the  prin* 
ciple  by  the  Court  laid  down,  that  the  said 
public-houses  are  more  than  half  a  mile 
apart." 

The  majority  of  the  Court  of  Exchquer 
were  of  opinion  that  "  the  true  construc- 
tion of  the  language  used  is  th&t  a  circle 
of  half  a  mile  radius  is  to  be  drawn  round 
the  Lord  Holland,  and  that  if  the  de- 
fendant carries  on  the  business  of  a  pub- 
lican within  this  space,  he  has  broken  his 
covenant."  My  brother  Cleasby  was  of 
opinion  that  the  distance  was  to  be 
measured  as  a  travelled  distance,  and  to 
be  measured  "by  the  nearest  available 
mode  of  access  between  the  two  houses." 
There  is  a  difference,  though  not  gene- 
rally of  any  consequence,  between  the 
distance  as  it  would  appear  if  measured 
on  a  map,  without  regard  either  to  the 
curvature  of  the  earth  or  the  differences 
of  level,  if  any  such  exist  on  the  spot, 
and  the  distance  in  an  actual  straight 
line  drawn  from  the  one  point  to  the 
other.  The  majority  of  the  Court  below 
have  not  noticed  this ;  but  subject  to 
some  remarks,  which  we  shall  afterwards 
make  on  this,  we  agree  in  their  judg- 
ment. 

We  agree  with  what  Parke,  B.,  says  in 
Leigh  v.  Hind  (3),  that  the  parties  to 
such  an  agreement  do  not  contemplate 
the  actual  distance  which  a  customer 
would  have  to  traverse  in  going  from  one 
to  the  other.  No  doubt  their  first  object 
was  to  have  protection  for  the  custom  of 
the  purchased  house  by  securing  that  the 
seller  should  not  set  up  business  so  near 
to  it  as  to  affect  the  custom ;  and  that 
would  involve  the  consideration  of  how 
the  customers  woald  travel ;  but  as  a  co- 
venant to  that  effect  would  obviously 
lead  to  a  constant  litigation,  they  wish 
those  who  prepare  their  contract  to  lay 
down  a  fixed  rule  that  will  admit  of  no 
dispute,  and  the  words  which  they  have 
used  are  to  be  construed  in  their  ordinary 
sense,  bearing  in  mind  that  such  is  their 
object,  and  their  object  is  best  made 
C 


Digitized  by 


Google 


10 


COURT  OF  EXCHEQUER: 


[N.S. 


efifectoal  by  measurement  on  the  map. 
And  we  think  the  matter  is  now  con- 
cluded by  the  balance  of  authority  in 
favour  of  that  construction. 

In  Woods  V.  Bennett  (2),  in  1817,  Lord 
Ellenborough,  C.J.,  laid  down,  at  Nisi 
Prius,  a  rule  contrary  to  this  ;  and  in  Leigh 
V.  Rind  (3),  where  there  were  two  practic- 
able modes  of  going  between  the  houses 
which  were  both  less  than  the  stipulated 
distance,  and  a  third  mode  which  was 
greater,  the  whole  Court  of  Bang's  Bench 
thought  the  contract  broken;  but  I^rd 
Tenterden,  C.J.,  and  Littledale,  J.,  assigned 
as  their  reason,  that  the  distance  should  be 
measured  by  the  nearest  mode  of  access, 
and  Parke,  J.,  that  it  should  be  as  "  the 
crow  flies,*',  which  of  course  was  shorter 
than  either.  At  that  time  the  weight  of 
authority  was  probably  in  favour  of  the 
defendant's  construction.  But  then  arose 
a  series  of  cases — The  Queen  v.  Saffron 
Wald&ii  (5)  decided  in  1846,  Stakes  v. 
Onssell  (6)  in  1854,  Lake  v.  Butler  (7) 
in  1855,  Jewel  v.  Stead  (8)  in  1856,  and 
Bui^nan  v.  Walker  (9)  in  1857,  which  all 
adopted  the  other  rule.  It  is  true  that 
most  of  those  cases  related  to  the  con- 
struction of  statutes,  not  of  contracts. 
We  do  not  however  think  that  there  is 
any  sound  distinction  between  statutes 
and  contracts  in  this  respect.  In  each, 
the  object  is  to  substitute  a  certain  dis- 
tance, capable  of  easy  determination,  for 
a  reasonable  distance,  which  being  un- 
certain would  be  a  trap  for  litigation. 
And  the  object  of  a  draftsman  who  pre- 
pares either  an  Act  of  Parliament  or  a 
contract,  where  it  is  necessary  to  specify 
a  distance,  ought  to  be  to  use  words  that 
give  a  fixed  and  easily  ascertained  guide. 

In  Lake  v.  BuUer  (7)  Crompton,  J., 
says — "  If  this  question  were  quite  new, 
the  convenience  would  be  all  in  favour  of 
construing  the  distance  as  that  measured 
in  a  straight  line  ;  and  the  words  would 
be,  to  say  the  least,  capable  of  bearing 
that  construction.  In  common  language, 
if  you  enquire  how  far  it  is  from  one 
place  to  another,  it  often  happens  that 
before  answer  you  are  asked — '  Do  you 
mean  by  the  road,  or  by  the  fields,  or  as  the 
crow  flies  ?  *  The  recent  authorities,  how- 
over,  being  all  in  favour  of  this  construc- 


tion, and  the  decision  in  The  Queen  v. 
Saffron  Walden(b)  being  precisely  in 
point,  we  ought  to  adhere  to  it  at  any 
rate,  so  that  the  Legislature  may  know 
how  such  general  words  in  an  Act  will 
be  construed,  and  use  iiiem  in  that 
sense." 

Since  that  case,  JmoeU  v.  Stead  (8)  has 
been  decided  in  the  Queen's  Bench,  and 
Buignan  v.  Walker  (9)  in  the  Court  of 
Chancery,  where  Wood,  V.C.,  applies  the 
same  rule  to  a  contract  as  we  think 
should  be  applied  here. 

We  therefore  adopt  as  our  own  the  judg- 
ment of  Crompton,  J.,  only  slightly  alter- 
ing the  last  sentence — "  The  recent  au- 
thorities being  all  in  favour  of  this 
oonstruotion,  and  the  decision  in  Dtdgnan^ 
V.  Walher(9)  being  precisely  in  point, 
we  ought  to  adhere  to  it  at  any  rate,  so 
that  parties  framing  a  contract  may  know 
how  such  words  in  a  contract  will  be  con- 
strued, and  use  them  accordingly." 

It  is  to  be  observed  that  the  phrase 
used  in  the  judgment  of  the  majority  of 
the  Court  below  is  that  a  circle  of  haJf  a 
mile  radius  is  to  be  drawn  roond  tbe 
Lord  Holland;  and  Crompton,  J.,  in  the 
passage  ^  I  have  cited,  uses  the  phrase, 
"  in  a  straight  line." 

This,  we  think,  would  be  understood 
by  anyone  to  mean  that  the  circle  is  to  be 
drawn,  and  the  line  measured,  on  a  map ; 
and  this  is,  we  think,  the  true  meaning 
of  the  contract.  It  is  a  very  simple 
matter  to  take  the  ordnance  map  and 
with  a  pair  of  compasses  measure  the  dis- 
tance between  any  two  points,  and  then 
by  the  scale  ascertain  what  that  dis- 
tance is.  And  we  think  this  is  what 
in  ordinary  language  is  meant'  when 
people  speak  of  a  circle  round  a  particular 
point.  But — ^inasmuch  as  in  laying  down 
a  map,  the  surface  is  treated  as  if  projected 
on  a  plane,  whilst  in  reality  the  general 
surface  of  the  earth  is  the  sur&oe  of  a 
very  large  sphere,  and  the  surface  in  par- 
ticular parts  varies  in  its  level  or  its  dis- 
tance from  the  centre  of  the  sphere — 
this  distance,  measured  in  an  actual 
straight  line  between  the  points,  is  not 
precisely  the  same  as  that  measured  on 
a  map,  or  (as  the  Legislature  have  ex- 
pressed it  in  C  &  7  Vict.  c.  18,  s.  76)  "the 


Digitized  by 


Google 


Vol.  42.] 


MICHAELMAS  TERM,  1872. 


11 


distance  measnred  in  a  straight  line  on 
the  horizontal  plane." 

In  BO  short  a  distance  as  half  a  mile 
the  difference  arising  from  the  cnryature 
of  the  earth  would  be  not  more  than  a 
fraction  of  an  inch,  and  may  clearly  be 
neglected  as  in8en8il3le.  But  that  arising 
from  the  ineqnalitieB  of  the  surface, 
though  never  great,  may  be  perceptible. 
If,  for  instance,  the  distance  measnred  on 
the  map  between  two  places  was  half  a 
mile,  and  thel^  was  a  difference  in  level 
of  130  feet,  the  actual  distance  in  a 
straight  line  would  be  half  a  mile  and  a 
yard.  But  to  ascertain  this  slight  dif- 
ference, it  would  be  necessary  to  call  in  a 
surveyor,  and  incur  trouble  and  expense. 
And  we  cannot  think  that  people  in 
speaking  of  the  distance  round  a  point 
do  contemplate  such  minute  accuracy. 

We  think  therefore  that  the  distance 
should  be  measured  on  the  map.  I  may 
observe  that  where  in  any  case  it  is  de* 
sired  to  adopt  another  rule,  words  can 
easily  be  used  to  express  it  as  was  done  in 
Atkyns  v.  Kinnear  (11). 

One  other  point  is  to  be  disposed  of. 
We  think  in  measuring  the  distance  it 
should  be  taken  from  the  nearest  point 
of  the  one  house  to  the  nearest  point  of 
the  other,  without  regard  to  where  the 
doors  are  situated. 

The  judgment  of  the  Court  below  there- 
fore must  be  affirmed. 

Judgment  affirmed. 


Attx>rDey8 — Stiletnan  &  Neate,  for  plaintiff  re- 
spondent ;  Sham  &  Crossmaii)  for  defendants 
appellanU 


.} 


DILLON  V.  CUNNINGHAM. 


(ll)  4  Exch.  Rep.  776 ;  b.  c.  19  Law  J.  Kep; 
(w.s.)  JExch.  132. 


1872 
Nov.  22 

Feme  GoverU—Order  on  Fems  Covert  to 
pay  Debt  by  Instahnents  wider  the  Debtor^ 
Act,  18G9,  8.  5. 

Judgment  having  been  obtained  agalmt 
a  married  woman  in  an  action  in  which 
she  does  not  plead  coverture,  a  judge  hnS 
jurisdiction  under  the  Debtors  Act,  1869, 
8,  5,  to  order  her  to  pay  the  debt  by  instaU 
Tuents,  without  being  satisfied  thai  she  has 
the  means  of  paying. 

The  plaintiff  having  sued  on  a  promis<< 
sory  note  obtained  judgment  by  default 
for  54Z.  4«.  6d.  in  August,  1872.  The  de- 
fendant was  a  married  woman  but  did  not 
plead  her  coverture. 

On  September  9,  Quain,  J.,  at  cham'» 
bers  made  an  order  that  the  defendant  pay 
the  plaintiff  the  judgment  debt,  with  in* 
terest  and  costs,  by  two  instalments,  on 
January  20  and  July  20,  1873.  The  affi* 
davits  before  the  learned  Judge  shewed 
that  the  defendant  had  an  estate  of  more 
than  1,5001.  a  year  settled  to  her  separate 
nse  without  power  of  anticipation,  and 
that  the  dividends  were  payable  to  her 
every  January  and  July,  but  that  she  was 
then  entirely  without  means. 

WiUis  obtained  a  rule  nisi  to  set 
aside  the  order  on  the  ground  that  there 
was  no  evidence  before  the  learned  Judge 
of  the  defendant  having  had  since  thd 
date  of  the  judgment,  or  of  her  having 
at  the  time  of  the  orderj  the  means  to  pay 
the  sum  in  respect  of  which  she  had  madd 
default,  and  fnrtlier  that  being  a  married 
woman  she  was  not  within  the  32  &  33 
Vict.  c.  62. 

AnstiCj  for  the  plaintiff,  shewed  cause. 
*— Before  the  Debtors  Act,  1869,  a  married 
Woman  arrested  with  her  husband  on  a 
ca.  sa.  was  not  discharged  if  she  had  a 
Separate  estate,  and  if  when  sued  as  afeme 
sole  she  did  not  plead  coverture,  she  was 
not  discharged  even  if  she  had  no  separate 
estate — Poole  v.  Ca/nmng  (1),  and  there 
is  nothing  in  the  Act  to  except  married 
women.  The  de^ndant  is  estopped  from 
alleging  that  she  is  covert. 

.  (1)  d6  Law  J.  Bop.  (n.s.)  CiP.  166* 
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Willis,  for  tlie  defendant,  in  support  of 
the  rule,  contended  that  married  women 
were  not  within  the  Act,  that  before  the 
Act  the  Courts  never  proceeded  activelj?" 
against  a  married  woman,  a  ca.  sa,  being 
the  act  of  the  party — Newton  v.  Buwe  (2), 
and  that  under  section  5  of  the  Act  a 
Judge  has  jurisdiction  to  make  an  order  to 
pay  by  instalments  only  where  it  is 
proved  to  his  satisfection  that  the  debtor 
has  the  means  of  paying. 

Kelly,  C.B. — The  question  whether  a 
married  woman  can  be  ordered  to  pay 
money  and  be  arrested  in  default  might 
at  first  appear  to  be  of  some  importance, 
but  on  considering  the  Act  the  question 
is  seen  rather  to  be,  since  the  Act  was 
passed  for  the  relief  of  dibtors,  why 
should  a  married  woman  not  be  included 
in  that  relief?  The  object)  of  the  Act 
was  to  abolish  imprisonment  for  debt  in 
0.  great  variety  of  cases,  some  of  which 
would  include  a  married  wonnan  arrested 
for  debt.  It  is  clear  that  the  intention 
was  that  every  description  of  person 
should  enjoy  their  liberty  and  never  be 
imprisoned  except  for  wilful  default. 

The  second  question  is  whether  before 
making  this  order  a  Judge  ought  to  be 
satisfied  that  the  woman  has  the  means 
of  paying.  There  is  nothing  in  the  Act 
to  make  that  a  condition  precedent.  The 
whole  matter  came  before  the  learned 
Judge,  he  found  she  had  1,500Z.  a  year, 
and  instead  of  making  an  order  for  imme- 
diate payment,  with  the  liability  of  com- 
mittal in  default,  the  Judge  in  expecta- 
tion that  dividends  sufficient  to  discharge 
the  debt  would  be  paid  to  the  debtor  in 
January  and  July  made  this  order  which 
is  for  the  indulgence  of  the  debtor,  and 
which  he  had  clearly  power  to  make 
under  the  Act. 

Martin,  B. — I  am  of  the  same  opinion. 
]^othing  has  been  said  to  shew  that  this 
is  not  a  legal  order.  If  a  judgment  has 
been  obtained  afi;ainst  a  married  woman 
in  an  action  in  which  she  has  not  pleaded 
her  coverture,  she  is  not  at  liberty  to 
shew  afterwards,  for  the  purpose  of  re- 
lieving herself  from  the  consequences,  tliat 

(2)  7  Man.  &  Gr.  329;  s.c  H  Law  J.  Kep. 
(k.«.)  C.P.  132. 


she  is  a  married  woman,  for  she  on^lit  to 
have  pleaded  it.  Therefore  the  debtor 
has  no  locus  standi  here  to  shew  that  she 
is  a  married  woman. 

As  to  Mr.  Willis's  objection  that  the 
husband  might  seize  the  dividends  as 
soon  as  they  were  paid  to  her,  equity 
would  protect  her  trustee  and  herself  from 
the  husband. 

Brauwell,  B.,  and  Chakvell,  B.,  con- 
curred. 

S/ide  discharged  wiik  costs. 


Attorneys — Vizard,  Crowder  &  Co.,  agent  for 
Brian,  Plymouth,  for  plaintiff;  A.  Drew,  agent 
for  B.  Fowler,  Plymouth,  for  defendaat. 


(In  tlie  Second  Division  of  the  Cotirt.) 

1872. 
Nov.  25 


.} 


PHILPS   V.   HORNSTEDT. 


Act  of  Ba/nkruptcy — Pledge  of  Trader's 
Property — Fravdulent  Conveyance,  Gift, 
Delivery  or  Transfer. 

Traders  verhaUy  pledged  their  goods^ 
which  formed  substantially  the  whole  of  their 
property,  as  security  for  a  previously  con' 
tracted  debt  to  a  creditor,  who  already  had 
possession  of  the  goods  and  a  lien  on  them 
for  money  advanced.  The  debtors  were  in 
fact  insolvent,  but  the  jury  found  that  the 
transaction  was  entirely  bona  fide  : — Held, 
that  the  pledge  was  not  ^^  a  fravdulent  eon- 
veyavce,  gift,  delivery,  or  ira^nsfer,**  wUhin 
the  Bankruptcy  Act,  1869,  section  6,  sub- 
section  2, 

Action  by  the  trustee  of  the  property 
of  certain  bankrupts. 

First  count,  for  conversion  of  the  bank- 
rupt's goods  before  the  bankruptcy. 

Second  coant,  for  conversion  after  the 
bankruptcy  of  the  goods  of  the  plamtiff 
as  trustee. 

Third  count,  for  money  received  for  the 
nse  of  the  bankrupts,  and  for  mon^  due 
on  accounts  stated  between  the  defendant 
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ilie     bankrupts    before    the    bank- 

nrtli  count,  for  money  received  for 
use  of  the  plaintiff  as  trustee,  and 
money  due  on  accounts  stated  be- 
n  tlie  defendant  and  the  plaintiff  as 
bee. 

Leas,  to  the  first  and  second  counts, 
•ectively,  not  guilty,  and  a  denial  that 
goods  were  the  property  of  the 
krupts,  or  of  the  plaintiff  as  trustee, 
)ectively. 

'o  the  third  and  fourth  counts,  never 
ebted. 

Hfth  plea  to  the  third  count,  a  set-off 
•espect  of  money  due  before  suit  from 
bankrupts  to  the  defendant  on  a  bill 
exchange  for  302 Z.  14«.  6d.  overdue 
'ore  suit,  and  in  respect  of  money  duo 
accounts  stated  between  the  bank- 
pts  and  the  defendant.  Issues  thereon. 
At  the  trial  before  Mr.  Hawkins,  Q.C., 
ting  as  commissioner  at  the  Guildford 
immer  Assizes,  1872,  the  following  facts 
ere  proved. 

In  May,   1871,  three  persons,  M*Far- 
,ne,  Henry   and  Vernon,   entered  into 
artnership  as  general  merchants.      In 
une,  they  agreed  by  charter  party  with 
tie  defendant,   a    shipowner  and    ship- 
roker,   to  hire  a  ship  from   him,   the 
reight  to  be  494Z.  per  month  by  fort- 
dghtly  payments  in  advance  in   cash; 
n  default  of  payment  of  hire  when  due, 
>he  defendant  to  be    at   liberty  imme- 
liately  to  resume  possession  of  the  steamer, 
Eind  to  claim  damages.      In  July,  they 
bought  on  credit  600  cases  of  brandy  at 
Bordeaux,  for  about  4601.     On  the  17th 
of  August,  Henry  gave  the  defendant  the 
bill  of  lading  for  the  brandy  which  had 
then  arrived  in  London,  requesting  him 
to  clear  the  brandy  at  the  Custom  House 
and  warehouse  it  in  the  defendant's  name, 
and  to  pay  the  charges.     The  defendant 
did  BO,  paying  for  the  charges  about  471. 
On  August  30,  a  bill  of  exchange   ac- 
cepted by  the  firm,  and  payable  to  the 
defendant  in    respect    of   a  fortnight's 
freight,  was  either  overdue  or  about  to 
become  due,  and  on  that  day,  M*Farlane 
being  unable  to  meet  it,  aiked  the  de- 
fendant if  be  would  take  a  new  bill  at 
fourteen  days.     The  defendant  dechned, 
but  said  be  would  take  one  at  seven  days 


on  the  security  of  the  brandy.  M*Far- 
lane  agreed  to  this,  and  said  that  the 
new  bill  would  be  duly  met,  but  that  the 
defendant  might  do  what  he  liked  with 
the  brandy  if  the  bill  was  not  met.  A 
bill  at  seven  days  for  302Z.  14».  5d.  was 
then  drawn  by  the  defendant,  and  ac- 
cepted by  the  firm.  The  evidence  did  not 
clearly  shew  how  this  sum  was  made  up. 
The  bill  was  dishonoured  at  maturity, 
and  the  defendant  ultimately  sold  the 
brandy  for  about  3601.  On  August  30, 
the  firm  were  in  fact  insolvent,  and  on 
October  9,  they  were  adjudicated  bank- 
rupt on  a  petition  filed  on  September  12. 
The  plaintiflT  was  afterwards  appointed 
trustee. 

In  answer  to  the  learned  Judge,  the 
jury  found  that  the  transaction  of  August 
30,  between  MTarlane  and  the  defendant, 
was  a  bona  fide  arrangement  honestly 
entered  into  and  honestly  carried  out ; 
that  on  that  day  the  brandy  was  sub- 
stantially the  whole  of  the  property  of 
the  firm,  and  that  its  value  was  4001.  The 
learned  Judge  then  entered  the  verdict 
for  the  defendant,  reserving  leave  to  the 
plaintiff  to  move  to  enter  it  for  him  for 
400Z.,  if  the  transaction  was  void  in  law. 

A  rule  nisi  having  been  obtained  to 
enter  the  verdict  for  the  plaintiff  for 
400Z.  on  the  ground  that  the  transfer  of 
the  brandy  from  the  bankrupts  to  the 
defendant  was  an  act  of  bankruptcy, 
and  that  upon  the  facts  proved  the  plain- 
tiff was  entitled  to  the  verdict  for  400Z. ; 
or  for  a  new  trial  on  the  ground  that  the 
judge  should  have  told  the  jury  that  the 
plaintiff  was  entitled  to  a  verdict  on  the 
above  grounds — 

Garth  ^(Grantham  with  him)  shewed 
cause. — The  defendant  had  possession  of 
the  brandy  and  a  lien  on  it  for  the  471, 
Though  the  firm  was  insolvent,  the  defend- 
ant did  not  know  it,  and  a^r  the  finding 
of  the  jury  the  transaction  cannot  be  said 
to  be  an  act  of  bankruptcy  within  the 
Bankruptcy  Act,  1869,  section  6,  sub^sect. 
2,  which  makes  it  an  act  of  bankruptcy  if 
"  the  debtor  has  in  England  or  elsewhere 
made  a  firaudulent  conveyance,  gift,  de- 
livery or  transfer  of  his  property  or  of  any 
part  thereof.'* 

Prmtke  and  R.  G,  WilUanis  in  support 
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of  the  rule. — ^Wliat  occurred  before  August 
80th  did  not  give  the  defendant  a  lien 
on  the  brandy,  but  even  if  it  did,  the 
transaction  of  August  80th  is  void  as  an 
act  of  bankruptcy,  being  a  transfer  of  all 
the  debtor's  property  to  secure  an  an- 
tecedent debt.  Such  a  transaction  was 
always  held  to  be  an  act  of  bankruptcy 
under  the  old  law. 

[Martin,  B. — Because  the  conveyance 
of  all  a  trader's  property  brought  him  to 
a  standstiU.  Thaf  was  not  the  case  here. 
No  one  but  the  defendant  knew  anything 
about  the  brandy.] 

That  was  the  test  under  the  old  law, 
but  since  Ei»  parte  Luckes,  in  re  Wood  (1) 
has  decided  that  section  6,  sub*sect.  2,  of 
the  Bankruptcy  Act,  1869,  applies  equally 
to  non-traders,  it  can  no  longer  be  the  test. 
The  real  test  is  whether  the  debtor  obtains 
an  equivalent  divisible  among  his  credi- 
tors— Ex  parte  Hawker^  in  re  Keeley  (2). 
Those  two  cases  determine  the  present 
question.  In  Woodhouse  v.  Murray  (8) 
the  creditor  was  already  in  possession  of 
the  goods,  and  yet  a  pledge  by  the  debtor 
of  the  goods  as  a  security  for  a  past  debt 
Was  held  an  act  of  bankruptcy. 

[Bramwbll,  B. — There  was  in  that  case 
a  "conveyance  or  transfer"  by  deed.] 

The  present  case,  if  not  a  "convey* 
ance  or  gift,"  was  either  a  "  delivery  or 
transfer"  within  the  Bankruptcy  Act,  1869j 
section  6,  sub-sect.  2.  There  may  be  a 
"  delivery  or  transfer "  of  the  right  of 
property  in  goods  to  one  who  already  has 
possession.  The  transaction  is  in  direct 
Contravention  of  the  spirit  of  the  bank- 
i^pt  laws« 

AfARtINi  B.— I  think  this  rule  ought  to 
be  discharged  on  two  grounds :  First,  be- 
cause the  defendant  had  a  lien  on  the 
goods  for  money  paid  by  him,  and  until  a 
tender  of  that  money  had  been  made  no 
action  of  trover  woul<^  lie.  And  secondly, 
because  there  was  no  act  of  bankruptcy. 
The  decision  in  In  re  Wood  (1)  is  per- 
fectly dear  and  correct.  There  a  bill  of 
sale  was  giveu,  the  consideration  being 

(1)  41  Law  J.  Bep.  (n.s.)  Bankr.  21. 

(2)  41  Law  J.  Rep.  (k.8.)  Bankr.  34. 

(3)  36  Law  J.  Rep.  («.s.)  Q.B.  289 ;   and  in 
«rror,  38  ibid.  28. 


294:1.  That  was  a  "conveyance,"  ordi- 
narily and  properly  so  called,  of  all  the 
trader's  property  with  the  purpose  of  pass- 
ing it  all.  I  am  not  prepared  to  say  that 
every  transaction  wluch,  without  any  in- 
tention to  pass  all  the  trader's  property, 
turns  out  afterwards  to  be  a  conveyance 
of  all  his  property,  is  necessarily  an  act 
of  bankruptcy.  None  of  the  cases  where 
the  conveyance  has  been  held  an  act  of 
bankruptcy  were  of  that  kind.  In  all  of 
them  the  property  was  intentionally  con- 
veyed by  the  owner  knowing  it  to  be  the 
whole  of  his  property.  But  here  there 
was  neither  a  "  conveyance,  gift,  delivery 
or  transfer,"  but  merely  an  agreement 
between  the  bankrupts  and  the  defendant 
to  permit  the  defendant  to  sell  the  pro- 
perty in  the  defendant's  possession  if  the 
debt  was  not  paid,  neither  of  the  parties 
supposing  that  it  was  an  act  of  bank- 
ruptcy. No  one  would  call  such  a  trans- 
action by  any  of  those  four  names. 

Bkamwell,  B. — The  rule  must  be  dis- 
charged.— I  do  not  think  the  lien  alone 
for  the  47Z.  would  be  a  sufficient  answer, 
because  if  the  defendant  had  only  that 
lien  he  would  have  no  right  to  sell, 
but  only  a  right  of  possession.  What 
took  place  afterwards  was  that  the  bank- 
rupts gave  the  defendant  ne  further  pos- 
sessory rights,  but  a  right  to  sell  the 
goods  and  pay  himself.  Such  a  trans- 
action cannot  be  a  "  conveyance,  gift, 
delivery,  or  transfer."  It  may  be  that  if 
the  legislature  had  contemplated  the  pre- 
sent case  they  would  have  used  words  to 
include  it.  If  they  had  added  "  charge 
upon  "  it  is  clear  those  words  would  haye 
comprehended  this  case;  but  if  those  words 
are  apt  for  that  purpose,  it  is  manifest 
that  the  existing  words  do  not  comprehend 
it.  But  I  am  not  sure  that  the  Legisla- 
ture did  not  intend  to  exclude  cases  where 
there  is  no  actual  fraud,  but  the  trans- 
action is  an  ordinary  mercantile  one,  the 
creditor  in  possession  of  the  debk)r*8 
goods  with  a  lien  on  them  being  told  by 
the  debtor  he  may  sell  them  for  their 
joint  benefit  and  pay  himself  the  original 
debt  and  a  further  debt  incurred.  If  the 
goods  in  this  case  had  been  worth  1,000/., 
the  bankrupts  would  have  been  entitled 
to  the  balance.     I  think,  therefore,  thai 
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the  legislature  did  not  intend  to  include 
snch  a  case. 

I  doubt  if.  such  a  transaction  is  "  frau« 
dulent "  within  tbe  meanine  of  the  Act, 
though  the  trader  parted  with  all  his  pro- 
perty. The  goods  were  in  the  defendant's 
possession,  and  the  bankrupts  could  not 
obtain  them  without  paying  the  money 
due.  The  bankrupts  were  in  difficulties 
with  a  bill  coming  due  which  it  would 
be  disastrous  for  &em  not  to  meet,  be- 
cause iiie  defendant  would  have  a  right 
to  withdraw  the  ship  which  the  bankrupts 
had  chartered.  Under  these  circum- 
stances how  can  it  be  said  that  when  the 
bankrupts  gave  the  defendant  the  right  to 
sell  the  brandies  they  received  no  equi- 
valent ?  The  word  **  fraudulent  *'  in  the 
Act  is  a  most  unfortunate  and  ambiguous 
expression.  But  if  the  legislature  had 
intended  to  include  oases  where  there 
is  no  actual  firaud  they  should  have 
said  so. 

Clrasbt,  B. — ^How  could  it  be  said  that 
a  transaction  where  the  bankrupt  gives 
the  defendant  an  authority,  a  privilege  to 
sell  the  goods  already  in  his  possession 
with  a  lien,  is  **  a  conveyance,  gift,  de- 
livery or  transfer  ?  "  Moreover  there  is 
no  authority  which  shews  that  the  giving 
a  right  to  sell  the  goods  in  satis^tion 
of  a  further  claim  is  within  the  Act.  I 
think  it  would  be  extending  the  word 
**  fraudulent "  if  we  hold  that  it  included 
such  a  case  as  the  present. 

Rule  discharged. 


AttorDeya — Evans,  Lning  &  Eagles,  for  plaintifT; 
W.  H.  Waller  &  Handson,  for  defendant. 


1872. 
Nov.  2( 


.{ 


THE  GUARDIANS  OP  THE  POOR 
OP  THE  WEST  HAM  UNION  V, 
OVENS. 

Pauper— iS  ^  13  Vict  c.  103.  «.  16— 
Judgment — Valuable  Security  for  Money, 

A  pauper,  while  in  the  receipt  of  relief 
brought  an  action  in  this  Court,  and  signed 
judgment  for  a  sum  of  money.  After  he 
hud  ceased  to  receive  relipf  the  judgment 


debtor  paid  him  the  judgment  debt: — 
Held,  that  the  judgment  was  a  "  valuahle 
security  for  money  belonging  to  "  the  pauper, 
within  12  ^  13  Vict,  c,  103.  s,  16,  so  as  to 
enahle  the  guardians  of  the  relieving  union 
to  recover  from  the  pauper  the  reUef  given 
during  the  twelve  months  prior  to  the  pro^ 
ceeding  for  the  recovery, 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Rep.  (n.s.)  M.C.  p.  29.] 


1872. 
Nov.  22 


.} 


RICHARDSON  V,  WILLIS. 


Jurisdiction — NuL  tiel  "Record — Evidefice 
— Certified  Copy  of  Record  of  AcquittaX, 

The  issue  of  nul  tiel  record  is  tried  by 
the  Court  a/nd  not  by  a  jury. 

An  action  in  a  superior  Court  is  a  *^pro^ 
ceeding  "  in  which  a  certified  copy  of  a  record 
is  admissible  as  evidence  of  the  record  under 
14  ^  15  Vict,  c,  99.  s,  13. 

Declaration,  that  after  the  passing  of 
Q  &7  Vict.  c.  96,  the  defendant,  then  being 
a  private  prosecntor  within  the  meaning 
of  the  Act,  appeared  at  the  assizes  holden 
in  and  for  me  county  of  Essex,  and  in- 
dicted the  plaintiff  upon  the  charge  of 
falsely  and  malicionsly  publishing  a  defa- 
matory libel  concerning  the  defendant, 
and  as  such  private  prosecutor  preferred 
a  bill  of  indictment  therefor  against  the 
plaintiff  before  the  grand  jury,  and  gave 
evidence  before  the  petty  jury  on  the 
same ;  that  the  petty  jury  acquitted  him 
of  the  premises  in  the  indictment  so 
charged  upon  him  as  aforesaid,  and  found 
him  "  not  guilty"  upon  the  same,  where- 
upon judgment  was  given  for  the  plain- 
tiff, and  he  was  duly  discharged  of  and 
from  the  premises  in  the  indictment  spe- 
cified ;  whereby  and  by  reason  of  the 
aforesaid  statute  and  of  the  premises  the 
plaintiff  became  entitled  to  recover  from 
the  defendant  the  costs  sustained  by  him, 
the  plaintiff,  by  reason  of  such  indictment; 
and  the  costs  were  duly  taxed  by  the 
proper  officer  of  the  Court  before  which 
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the  indictment  was  tried  as  by  the  statnte 
is  directed,  and  the  same  were  allowed  at 
the  sum  of  522.  Ss, ;  and  all  conditions 
have  been  performed,  and  all  things  have 
happened,  and  all  times  have  elapsed 
necessary  to  entitle  the  plaintiff  to  the 
payment  of  the  same,  yet  the  defendant 
has  wholly  neglected  and  refased  to  pay 
the  said  snm  so  taxed  and  allowed,  and 
the  same  is  still  nnpaid  and  owing  to  the 
plaintiff. 

First  plea,  that  there  is  no  record  of 
the  said  supposed  judgment. 

Replication,  that  there  is  a  record  of 
the  said  judgment  remaining  in  the  said 
Court  of  Assizes  of  Oyer  and  Terminer 
and  General  Gaol  Delivery,  as  the  plain- 
tiff hath  above  alleged,  and  the  plaintiff 
prays  that  the  said  record  may  be  in- 
spected by  the  Court  here  ;  and  hereupon 
the  plaintiff  is  commanded  that  he  have 
the  same  here  on  Friday,  the  22nd  of 
November,  1872,  and  the  same  day  is 
iven  to  the  defendant  at  the  same  place, 


TMCbrick^  for  the  plaintiff,  moved  for 
judgment,  and  produced  to  the  Court  a 
copy  of  the  record  in  the  replication  men- 
tioned. The  copy  purported  to  be  certi- 
fied under  the  hand  of  the  Deputy  Clerk 
of  Assize. 

WilliSy  for  the  defendant,  moved  for 
judgment  for  him,  and  contended,  first, 
that  the  issue  was  triable  by  a  jury,  not 
by  the  Court ;  and  secondly,  that  the  re- 
cord itself  must  be  produced,  because 
section  13  of  14  <fc  15  Vict.  c.  99  applied 
to  proof  in  criminal  proceedings  only. 

Kkllt,  C.B. — The  plaintiff  is  entitled 
to  judgment.  There  is  no  authority  for 
the  proposition  that  this  issue  must  be 
tried  before  a  jury.  The  books  of  practice 
lay  it  down  as  a  decided  rule  that  it  is  for 
the  Court  to  try,  and  not  for  a  jud^  and 
jury.  That  objection,  therefore,  is  not 
maintainable. 

The  second  question  is,  whether  the 
acquittal  obtained  in  another  Court  must 
be  proved  in  this  Court  by  the  production 
of  the  record  itself,  or  whether  it  is  suffi- 
cient under  14  <&  15  Vict.  c.  99.  s.  13  to 
prove  it  by  a  copy  certified  by  the  officer  ot 
the  Court.  The  preamble  of  that  section 
says,  "  Whereas  it  is  expedient  as  far  as 


possible  to  reduce  the  expense  attend- 
ant ** — not  on  criminal  proceedings — but 
"  upon  the  proof  of  criminal  prooe^ings.*' 
Mr.  Willis  argued  that  this  certified  copy 
was  only  sufficient  in  a  criminal  proceed- 
ing. But  the  statute  says,  "  whenever  in 
any  proceeding  whatever, ' '  The  words  are 
as  large  as  they  can  be,  and  there  is 
nothing  in  that  objection.  Is  there  any- 
thing in  the  subsequent  part  of  the  sta- 
tute to  restrict  the  operation  of  the  first 
part  ?  There  is  not,  and  this  is^learly  a 
proceeding  in  which  it  is  necessaiy  to 
prove  an  acquittal  within  the  meaning  of 
the  section. 

Martin,  B.,  concurred. 

Bramwell,  B. — ^I  am  of  the  same  opi- 
nion. The  books  of  practice  are  against 
Mr.  WiUis  on  his  first  point  that  the  issue 
cannot  be  tried  before  the  Court.  Another 
difficulty — perhaps  only  one  of  form — has 
occurred  to  me.  On  this  record  in  our 
Court  there  is  a  direction  to  the  plaintiff 
to  have  the  record  here,  so  that  we  have 
already  said  we  would  do  what  Mr.  Willis 
says  we  cannot  do.  Therefore,  he  ought 
first  to  have  moved  to  set  aside  that  direc- 
tion as  improper. 

As  to  the  second  point,  there  is  no 
limitation  in  the  section  to  "criminal" 
proceedings.  The  words  are  general,  **  any 
proceeding  whatever." 

A  third  point  did  occur  to  me.  The  first 
part  of  the  section  only  mentions  the  proof 
of  "the  trial  and  conviction  or  acquittal,** 
and  I  thought  it  might  have  been  argued 
that  these  words  would  not  include  proof 
of  a  "judgment,**  which  is  what  the  de- 
claration alleges.  But  the  latter  part  of 
the  section  ^mishes  the  answer  to  this, 
for  it  speaks  of  "  the  record  of  the  indict- 
ment, ^al,  conviction  and  judgment,  or 
acquittal.**  The  former  words  in  the 
section  therefore  include  a  judgment. 

Channell,  B.,  concurred. 

Jtidgnient  for  the  plaintiff. 


Attorneys— Oldman  for  plaintiff;  EraDS, Laing & 
Eagle,  for  defendant. 
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72  ♦  r  MORRISON  V.    THE  UNIYER8AL 

3      S    8    1      MARINE  INSURANCE  COMPANY, 

•  '      *   L    LIMITED. 

nrirte  Insurance — 8lip — Policy — (7on- 
^rht  of  Material  Fads — Lloyd's  Listsr— 
ion,. 

lere  is  no  presumption  of  laio  that 
TUtyriters  are  acquainted  with  the  con- 

of  Lloyd's  LisfSy  so  as  to  discharge  an 
rer  from  the  duty  of  communicating 
*TiaZ  facts  knovm  to  himself  and  puh' 
;c2  tr»  those  lists. 

ndertcrHers  having  agreed  upon  the 
IS  for  a  marine  insurance  **mth  the 
:er     of  the   assured^  initialed  the  slip 

debited  the  broker  urith  the  premium,  in 
yrance  of  a  fact  material  to  he  communis 
id  to  them  cmd  knovm  to  the  broker. 
^rtly  afterwards  the  underwriters  dis- 
ered  tlie  concealment  and  mentioned  it  to 

hroJcer,  but  raistd  no  objection,  aud 
erwards  at  the  usual  time  executed  and 
ivered  to  the  broker  in  silence  a  stamped 
'icy  in  Qjccordence  with  the  slip.  News  of 
lotal  loss  having  arri/ved,  they  repudiated 
nr  liability  on  the  ground  of  the  con^ 
ihneniy  and  the  assured  sued  them  on  the 
licy.  It  was  conceded  that  in  effecting 
arine  insurances,  when  the  slip  is  iniii- 
ed,  the  contract  is  considered  concluded ; 
id  it  was  proved  to  be  the  usage  to  issue 

stamped  policy  in  accordance  with  the 
ip,  no  matter  what  might  happen  after  tJie 
lip  was  initialed, 

Blackburn,  J.,  directed  tlie  jury  that  the 
tuderu7rtW»  were  bound  within  a  reasonable 
ime  after  discovering  the  concealment  to 
led  whether  they  would  avoid  the  contract 
wi  that  ground,  and  asked  the  jury  whether 
•he  v/ndenmters  had  so  elected  ; — 

Held,  per  Martin,  B.,  and  BramweLl, 
^',  that  this  was  a  misdirection. 

And  per  Martin,  B.,  the  proper  direc- 
tion wwdd  be  that  if  the  conduct  of  the 
underwriters  would  naturally  lead  the  broker 
to  suppose  that  the  policy  was  delivered  to 
Um  as  a  binding  contract,  it  was  a  binding 
contracf. 

Per  Bramwell,  B.,  the  proper  direc- 
tion would  he  that  the  condtict  of  the  under- 
v^riters,  if  unexplained,  shewed  that  they  were 

*  The  report  of  this  case  has  been  unaroidably 
^played. 

^BT?  Series,  42.— Exchbq. 


treating  the  controAit  as  subsisting,  andprimd 
facie  was  evidence  of  an  election  not  to  avoid 
it,  and  that  it  was  for  the  defendants  to  shew 
from  some  accompanyifig  circumstances  that 
the  broker  had  no  right  so  to  understand 
their  conduct. 

Held,  per  Clkasbt,  B.,  that  the  direction 
was  right, 

'  The  declaration  was  on  a  policy  of 
insurance  dated  the  12th  of  October, 
1870,  made  between  the  plaintiff's  agents, 
and  the  defendants  for  500i.  on  chartered 
freight  in  the  plaintiff's  ship  during 
a  certain  voyage,  and  alleged  a  total 
loss  by  the  perils  insured  against. 

Pleas — 1.  Thafc  the  defendants  were  in- 
djiced  to  become  assurers  to  the  plaintiff, 
and  to  subscribe  and  execute  the  policy 
by  the  fraud  of  the  plaintiff. 

2.  That  at  the  time  of  the  defendants 
becoming  such  assurers  to  the  plaintiff, 
and  subscribing  and  executing  the  policy, 
the  plaintiff  and  his  agents  misrepresented 
to  the  defendants  a  met  then  material  to 
be  known  to  the  defendants,  and  material 
to  the  risk. 

3,  That  at  the  time,  Ac.,  the  plaintiff 
wrongfully  concealed  from  the  defendants 
certain  facts  then  known  to  the  plaintiff, 
and  unknown  to  the  defendants,  and 
material  to  the  risk. 

Joinder  in  issue  on  all  the  pleas. 

At  the  trial  before  Blackburn,  J.,  at 
the  Liverpool  Winter  Assizes,  1871,  the 
following  facts  were  proved  (1). 

The  plaintiff,  a  merchant  at  Liverpool, 
was  sole  owner  of  the  ship  Cambria,  which 
sailed  from  Bahia  on  the  18th  of  August, 
1870,  for  New  Orleans,  as  set  forth  in 
the  letter  of  that  date  from  the  master  to 
the  plaintiff.  On  the  9th  of  September, 
the  plaintiff  entered  into  a  contract  by 
charter  party  with  certain  merchants  of 
Galveston,  by  which  the  ship  was  to  pro- 
ceed to  the  South.  West  Pass  for  charterer's 
orders,  and  thence  to  Galveston  in  Texas, 
or  to  New  Orleans  or  Mobile,  and  there 
take  a  full  cargo  of  cotton  for  Liverpool. 
The  S.W.  Pass  is  one  of  the  passes  into 
the  Mississipi  river,  and  at  some  distance 

(1)  This  statement  of  facts  is  taken  from  the 
case  on  appeal,  set  down  for  argument  before  the 
Exchequer  Chamber  at  the  next  sitting. 
D 
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below  New  Orleans.  It  is  a  nsnal  place 
of  call  for  orders  for  vessels  going  to  load 
cotton  at  any  of  the  ports  in  the  Gulf  of 
Mexico.  Galveston  in  Texas  and  Mobile 
are,  as  well  as  New  Orleans,  ports  in  the 
Gulf  of  Mexico,  from  which  cotton  is  ex- 
ported. On  the  3pd  of  October  the 
Cambria  arrived  at  the  S.W.  Pass,  whei« 
the  master  received  orders  from  the 
charterers  to  proceed  to  Galveston  for  a 
cargo  of  cotton,  and  on  the  next  day  he 
sailed  for  that  port,  and  on  the  6th  of 
October  the  vessel  arrived  off  the  har- 
bour of  Galveston,  and  got  ashore  on 
the  north  breakers  off  the  entrance  of  the 
harbour,  and  was  there  totally  lost. 

On  the  same  day  the  maater  went 
ashore  and  despatched  a  telegram  an- 
nouncing the  loss  to  the  plaintiff  at  Liver- 
pool. This  telegram  reached  Liverpool  on 
the  7th  October,  but  the  plaintiff  denied 
havmg  received  it,  and  the  issue  on  this 
point  was  decided  in  his  favour  by  the  jury. 

On  the  6th  October,  the  agent  at  Gal- 
veston of  Lloyd's  Liverpool  and  London 
Underwriters*  Association  despatched  to 
the  agent  for  Lloyd's  at  New  York,  a 
telegram,  stating  that  the  ship  was  ashore 
on  the  North  Breaker  and  probably  lost ; 
and  on  the  7th  October,  a  telegram  was 
received,  addressed  to  Lloyd's,  London, 
from  the  agent  for  Lloyd's  at  New  York, 
in  consequence  of  which  the  following 
announcement  was  made  in  Lloyd's  List : 
"New  York,  6th  Octr.— The  Cambria 
(probably  Cameo)  from  New  Orleans, 
grounded  on  North  Breaker." 

The  last-mentioned  telegram  was  re- 
ceived by  Lloyd's  in  London,  in  time  for 
transmission  and  receipt  of  the  news  at 
Liverpool  at  88  minutes  past  noon  on  the 
7th  October,  and  one  minute  later  was 
entered  on  the  loss  book  at  the  rooms  of 
the  Underwriters'  Association  at  Liver- 
pool. 

The  telegram  as  received  at  Liverpool 
was  — 

"  Cambria,  query  Callao,  from  New  Or- 
leans, aground  North  Breaker." 

The  plaintiff  is  not  a  member  of  or 
subscriber  to  the  underwriters'  rooms,  to 
which  only  subscribers  or  members  are 
admitted. 

The  secretary  to  the  Liverpool  Lloyd's 
Association  afterwards  searched  Lloyd's 


List,  and  more  than  one  hour  after  mak- 
ing the  above  entry,  he  added  at  the  foot 
of  it  in  the  loss  book,  the  following  words 
in  parenthesis  *'  (Memorandum,  Cambria, 
Owen,  1,177  tons,  loft  Bahia  18th  August, 
for  New  Orleans)."  Not  being  able  to 
find  anything  about  a  ship  named  Callao, 
he  telegraphed  to  the  London  Lloyd's  on 
the  same  day  to  enquire  into  the  .meaning 
of  the  words  "  Qy.  Callao,"  and  the  an- 
swer was  received  the  same  day,  at  5.50 
P.M.,  after  the  rooms  were  closed,  in  the 
following  words : 

"  Cameo  from  New  Orleans  is  supposed 
to  be  the  name  of  the  ship  aground  on 
the  North  Breaker."  On  that  evening  at 
the  hour  for  closing  the  rooms  to  sub- 
scribers the  secretary,  according  to  his 
custom,  sent  for  publication  to  the  Liver- 
pool Mercury,  a  daily  journal  published  in 
Liverpool,  a  copy  of  the  telegram  first 
received  from  the  London  Lloyd's,  but 
added  the  woi-d  *'  qy."  after  the  words 
**  New  Orleans,"  so  that  in  the  Mercury 
of  the  8th  October,  the  publication  among 
the  shipping,  news  was  in  these  words — 

^*  Cambria  qy.  CalUio  from  New  Or- 
leans qy.  aground  North  Breakers." 

After  the  above  telegram  had  been 
sent  to  the  Mercury  for  publication  tbe 
secretary  having  received  the  telegram 
secondly  received  fropi  the  Londcm  Lloyd's 
searched  Lloyd's  Lisis,  in  order  to  ascer- 
tain  something  about  the  ship  Cameo,  and 
then  made  the  following  entry  in  the 
loss  book  —  "  The  vessel  on  the  North 
Breaker  reported  yesterday  as  the  Catn- 
bria  is  stated  to  be  the  Cameo  from  T^ew 
Orleans.  Memorandum,  the  ship  Cameo 
from  Antwerp  arrived  at  New  Orleans  on 
the  26th  September."  This  entry  was 
sent'jbo  jbhe  Mercury,  ofo.  the  morning  of 
Saturday,  the  8th  October,  and  was  pub- 
lished in  ihfii,t  paper  on  Monday,  the  10th 
October. 

The  secretary  stated  that  ha  added  the 
above  memorandum  relative  to  the  ship 
Cam^o  fropi  Aptw.erp,  as  being  tanta- 
mount to  a  statem^t  that  the  ship  on 
the  North  Breai^ers  .coold  not  be  tbe 
Cameo,  because,  as  he  said,  **  ihe  Oameo 
having  arrived  on  the  ^6jbh  September, 
she  could  not  have  got  her  cargo  dis- 
charged and  loaded  and  come  out  again 
to  be  lost  on  the  6th  October.  **    He  how- 
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cLid  nat  in  anj  way  commanicate  to 
<3.'s  in  Liondon  that  he  had  come  to 
ooxicliisioii. 

n  Saturday  the  8th  October,  the 
Ext^ifif,  -wlio  up  to  that  time  had  no  in- 
bXioo  on  the  Cambria  or  her  freight, 
to  from  Liveroool  orders  to  Messrs. 
vit^  &  Greig,  London,  insurance  bro- 
8,  to  effect  insurance  for  ^ftOOL  on  the 
p,  and  5,0002.  on  chartered  freight. 
CVie  plaintiff  bought  a  copy  of  the  ifer- 
y  of  the  8th  October,  but  he  swore  that 
did.  not  see  the  entry  above  mentioned 
L  late  that  afternoon  at  his  own  house, 
d  after  his  letter  had  been  posted.  The 
aintiff  also  bought  a  copy  of  the  Mercury 
tlie  10th  October,  on  his  way  to  bin 
^ce,  ^where  he  went  earlier  than  usual 
i  consequence  of  the  announcement  in 
le  Afercury  of  the  8th.  Immediately  on 
is  arrival  at  his  office,  the  plaintiff  sent 
telegram  to  Pevit6  &  Greig — 
**  Since  writing  Saturday,  paragraph  in 
Vfercury — Cambria  Query  Cameo  from  New 
Orleans  aground  on  North  Breaker.  To- 
lay' s  Mercury  says,  *  The  vessel  on  the 
North  Breaker,  reported  yesterday  as  the 
Cambria,  is  stated  to  be  the  Cameo ,  from 
New  Orleans.*  Can  you  find  out  at 
liloyd's  ?  Let  me  know  by  wire  before 
acting." 

Later  on  the  same  day  the  plaintiff 
wrote  to  Previt6  &  Greig — 

"  This  morning  we  telegraphed  you  as 
under  :   '^  Since  writing  Saturday,  para- 
graph in  Mercury — Cambria  query  Callao 
from  New  Orleans  aground  North  Breaker. 
To-day's  Mercury  says,    *  The  vessel  on 
North  Breaker,  reported  as  the  Cambria, 
is  stated  to  be  the  Cameo,  from  New  Or- 
leans.'   Can  you  find  out   at  Lloyd's  ? 
Let  us  know  by  wire  before  acting.      It 
is  our  impression  that  it  cannot  be  the 
Camhriay  or  our  captain  would  certainly 
have  telegraphed  us,  and  we    have  re- 
ceived none.     If  it  is  not  the  Cambria, 
should  like  the  insurance  done  on  good 
terms,  as  she  is  rather  long  on  the  voyage. 
We  have  sent  yon  all  the  particulars  we 
have  received,  and  must  leave  you  to  act 
as  best  for  our  interest.     She  may  have 
been  detained  on  the  line,  but  have  not 
seen  her  spoken,  which  makes  us  uneasy. 
All  we  know  is  the  above  extracts  from 
Liverpool  Mercury   newspaper   sent  you 


at  once  by  telegram,  and  are  awaiting 
any  information  you  can  give  us  about 
her  from  Lloyd's.  Your  telegram  to  hand 
as  under :  *  Vessel  on  North  Breaker  ap- 
pears to  be  Cameo,  not  Cambria,*  to 
which  we  replied  by  wire.  Your  telegram 
received,  and  a  great  relief;  nevertheless 
have  been  so  frightened,  that  we  wish 
insurance  done  on  the  best  terms.  We 
will  not  run  a  yard  if  not  insured  any 
more.  Trusting  you  will  succeed  in  get- 
ting all  done  either  to-day  or  to-morrow." 

No  information  was  given  to  the  un- 
derwriters of  the  memorandum  published 
in  the  Li/oerpool  Mercury  of  10th  October. 

The  above  letter  of  the  plaintiff,  with 
the  captain's  letter  of  the  18th  August, 
and  the  charter-party  and  telegram  of  the 
plaintiff  of  the  10th  October,  were  re- 
ceived together  by  the  brokers  when  they 
reached  their  office  on  the  morning  of  the 
10th  October,  and  Previt^,  a  member  of  the 
firm,  went  to  Lloyds',  for  the  purpose  of 
searching  the  books,  and  endeavouring 
to  ascertain  whether  the  vessel  reported 
to  be  lost  was  Cambria  or  Cameo. 

At  the  London  Lloyds'  there  are,  in 
an  inner  room  known  as  the  reading- 
room,  to  which  brokers  and  underwriters 
have  free  access,  very  large  and  heavy 
volumes,  containing  an  index  to  the  en- 
tries in  Lloyds*  Lists.  In  these  index- 
books  Pre vit^  discovered  an  entry  relating 
to  the  CambriOf  and  this  entry  referred 
him  to  Lloyds'  List  of  the  8th  October, 
where  he  found  the  announcement,  ''  the 
Cambria  [probably  Cameo'\,  from  New 
Orleans,  grounded  on  North  Breaker," 
published  as  having  been  received  from 
New  York,  as  stated  above. 

Lloyds'  List,  to  which  the  broker  was 
referred  by  the  index-books,  is  a  daily 
shipping  gazette,  containing  several  hun- 
dreds of  entries,  giving  the  shipping  news 
from  all  parts  of  the  world,  and  these 
gazettes  are  received  every  morning  by 
underwriters,  and  were  actually  received 
by  the  defendants,  who  carry  on  their  busi- 
ness in  London.  The  entries  in  Lloyds' 
Lists  are  indexed  by  clerks  at  Lloyds' 
into  the  index-book. 

Previt^  also  searched  at  Lloyds'  for 
information  about  the  Cameo,  and  found 
that  there  was  news  of  her  arrival  at 
New    Orleans  on   the    2t)th  September, 
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and  not  finding  any  news  of  the  arrival 
of  the  Cambnu  at  New  Orleans,  or  at  the 
S.  W.  Pass,  as  was  to  be  expected  if  she 
had  arrived  there,  he  concladed  that  the 
vessel  reported  to  be  ashore  on  the  Break- 
ers mast  be  the  Cameo  and  not  the 
Gamhria, 

On  cross-examination  he  admitted  that 
when  coming  to  that  conclusion,  it  did  not 
occur  to  him  to  think  how  a  ship  that  had 
arrived  in  New  Orleans  on  the  2Gth  Sep- 
tember could  have  loaded  there  and  been 
lost  on  the  North  Breaker  on  the  6th  Oc- 
tober. 

having  come  in  good  faith  to  the  above 
conclusion,  he  applied  on  behalf  of  the 
plaintiff  to  various  underwriters  on  the 
10th,  11th  and  12th  October  for  insur- 
ance, as  directed  bj  the  plaintiff's  letter 
of  the  8th  October.  He  took  in  his  hand 
the  captain's  letter  and  the  charter-party, 
and  stated  to  the  underwriters  when  and 
from  where  the  vessel  sailed,  and  what 
the  voyage  was.  Beyond  this  he, gave 
them  no  information. 

On  cross-examination,  he  admitted  that 
he  refrained  from  communicating  any- 
thing on  that  subject  to  the  underwriters, 
because  of  his  conviction  that  the  vessel 
ashore  was  the  Cameo  and  not  the  Cam- 
hria.  It  was  not  suggested  by  either 
party  that  Previt6  was  acting  otherwise 
than  in  good  fiaith,  and  it  was  conceded 
that  in  making  the  insurances  hereinafter 
set  forth  he  had  no  dishonest  intention. 

On  the  10th  of  October,  after  making 
the  above  examination,  Previt^  applied 
for  insurance  by  making  out  a  slip  in  the 
ordinary  form  used  by  insurance  brokers, 
and  he  effected  on  that  day  with  under- 
writers other  than  the  defendants  insu- 
rance on  the  freight  for  1,350Z.,  at  the 
premium  of  six  guineas  per  cent.,  and  on 
the  same  day  he  exhibited  to  the  defend- 
ants* underwriter,  Fisk,  the  slip  initialed 
at  a  premium  of  six  guineas  per  cent., 
and  proposed  that  the  defendant  com- 
pany should  take  a  line  on  the  freight? 
at  the  same  rate.  Fisk,  after  hearing 
from  Previt^  that  insurance  on  the  vessel 
was  also  desired,  declined  to  insure  the 
ship  at  all,  but  offered  to  take  a  line  in 
the  freight  at  eight  guineas  premium. 

On  the  11th  of  October  Previt^  effected 
further  insurance  on  behalf  of  the  plain- 


tiff  on  the  freight  of  the  Cambria,  at 
eight  guineas  per  cent. ;  and  on  the  12th 
of  October  proposed  to  the  defendants' 
assistant  underwriter,  Pritchett  (in  Fisk's 
absence),  to  take  a  line  on  the  freight  at 
eight  guineas  per  cent.,  stating  that  Fisk 
had  given  him  a  quotation  at  that  rate. 
Pritchett  without  asking  for  or  receiving 
any  information  from  Previt^  beyond  the 
date  of  the  sailing  of  the  vessel,  and  the 
facts  stated  in  the  slip  hereafter  men- 
tioned, initialed  the  slip  on  belialf  of  the 
defendants. 

The  material  parts  of  the  slip  were: 
"  Amount  500Z.  on  chartered  freight 
valued  at  5,000i.  Voyage — Bahia  to  the 
South- West  pass  for  orders  thence  to  a 
port  in  the  Gulf  of  Mexico,  while  there, 
and  thence  to  LiverpooL" 

The  same  day  and  soon  after  having 
initialed  the  slip,  Pritchett  visited  Lloyd's 
Rooms  and  there  saw  the  loss  book  lying 
open  on  the  stand  on  which  it  is  always 
kept  open  for  the  information  of  visitors 
to  the  room.  In  the  loss  book  there  had 
been  entered  that  morning  for  the  first 
time  the  announcement  from  New  York 
mentioned  above,  viz.,  "The  Cambria 
(probably  Cam^o)  6x)m  New  Orleans  has 
grounded  on  North  Breaker.  Agent,  New 
York  per  cable."  This  entry  should  in 
ordinary  course  hB^ye  been  made  in  the 
loss  book  on  the  same  day  as  it  appeared 
in  LloyiVs  List^  the  8th  of  October,  but 
owing  to  some  negligence  at  Lloyd's  it 
had  been  omitted. 

Immediately  on  seeing  this  entry,  Prit- 
chett saw  Previt6  in  the  room,  and  said 
to  him,  pointing  to  the  loss  book,  **  This 
looks  uncommonly  like  ih^Camhria  whichr 
I  have  just  written  for  you  ;"  to  which 
Previte  replied  (according  to  the  evidence 
of  the  defendants'  witness,  Pritchett),  "  I 
know  all  about  this  ;  this  is  the  Cameo;** 
or  words  to  that  effect.  Previt^  a  wit- 
ness for  the  plaintiff,  said  that  his  reply 
was,  "  I  have  known  about  that  for  some 
days,  and  I  do  not  think  anything  of  it," 
he  having  come,  as  he  said,  to  the  con* 
elusion  that  it  was  the  Cameo,  Previte 
then  shewed  Pritchett  the  entries  which 
he  (Previt^)  had  examined  as  above 
stated. 

It  was  conceded  that  in  effecting  ma- 
rine insurances  "  until  the  slip  is  initialed 
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the  matter  is  considered  merely  in  nego- 
ciaiion.  When  initialed,  contract  is  con- 
sidered concluded." 

It  was  proved  to  be  the  nsage  of  under- 
writers to  issue  a  stamped  policy  in 
accordanicewith  the  slip,  no  matter  what 
might  happen  after  the  slip  was  initialed. 

On  the  13th  of  October  Fiak  returned 
to  London,  and  was  immediately  informed 
by  Pritchett  of  all  that  had  taken  place 
between  himself  and  Previt6.  Fisk  stated 
that  he  was  the  person  whose  duty  it 
would  be,  on  ascertaining  that  there  had 
been  a  concealment,  to  determine  whether 
the  defendants  would  carry  out  the  in- 
surance. 

The  business  of  the  defendants'  office 
is  conducted  in  two  departments,  one  of 
which  is  the  underwriting  department, 
and  the  other  that  of  the  secretaiy  and  ad- 
juster of  claims.  After  slips  are  initialed 
in  the  underwriters*  department,  they  are 
passed  into  the  secretary's  department, 
and  thenceforward  the  underwriters*  de- 
partment has  nothing  further  to  do  with 
them.  All  the  slips  taken  are  forthwith 
given  to  the  policy- writers,  and  the  head 
of  the  policy- writers  obtains  the  necessary 
stamps,  and  the  policies  are  then  filled  up 
on  the  proper  stamped  forms.  This  work 
usually  occupies  about  two  days,  that  is 
to  say,  on  the  day  but  one  after  the  slips 
are  initialed  the  policies  are  signed  by 
the  directors,  and  are  then  placed  in 
pigeon-holes  under  the  letters  of  the 
alphabet  in  the  outer  office  for  delivery. 
The  policies  are  always  dated  as  of  the 
day  of  the  date  of  the  slip,  no  matter 
what  delay  may  occur  in  filling  up  the 
policies. 

In  this  case  a  policy  was  filled  up  ac- 
cording to  the  terms  of  the  initialed  slip. 
It  was  dated  on  the  12th  of  October,  1870, 
but  not  executed  by  the  directors  until  the 
14th  or  15th,  and  having  been  deposited 
in  the  pigeon-holes  was  taken  away  ])y  a 
clerk  of  Previt^  on  the  14th  or  15th. 

On  the  19th  of  October,  a  telegram  was 
received  and  ported  on  the  loss  book  at 
Lloyds',  shewing  unquestionably  that  the 
vessel  lost  on  the  North  Breakers  was  the 
Cambria,  and  a  notice  was  given  by 
the  defendants  on  the  20th  of  October, 
that  in  consequence  of  information  which 
had  reached  them  concerning  the  Camhria 


they  considered  themselves  free  from  any 
liability  on  the  insurance. 

The  defendants  made  no  objection  or 
protest  in  respect  of  the  insurance  effected 
with  them  between  the  date  of  initialing 
the  slip  and  the  time  when  they  sent  the 
notice. 

No  premium  of  insurance  had  been  re- 
ceived by  the  defendants  prior  to  giving 
the  notice.  The  premium,  though  debited 
at  once  to  the  broker,  would  only  become 
payable  on  the  8th  of  November.  The 
premium  was  tendered  by  the  broker  on 
behalf  of  the  plaintiff*  to  the  defendants 
in  due  time  after  the  20th  of  October,  but 
the  defendiLnts  refused  to  receive  it. 

At  the  trial  various  defences  were  set 
up,  a  main  contention  being  that  the 
plaintiff*  had  received  a  telegram  from  his 
captain  announcing  the  loss  before  direct- 
ing his  brokers  to  insure  on  the  8th  of 
October. 

The  direction  of  Blackburn,  J.,  to  the 
jury,  so  far  as  is  material  to  this  report, 
was  as  follows — 

When  a  man  discovers  that  there  has 
been  a  concealment  or  misrepresentation 
he  cannot  keep  the  contract  and  get  rid 
of  it  too.  He  has  a  right  at  his  election 
to  say,  "  take  back  your  premium  and 
make  the  contract  a  nullity.*'  He  has 
also  a  right  to  say,  you  have  done  what 
entitles  me  to  get  rid  of  the  contract,  but 
I  will  keep  the  premium  and  go  on.  He 
cannot  say,  "  I  elect  to  go  on,"  and  then 
when  he  hears  that  there  is  a  loss  say, 
"  now  that  I  hear  there  is  a  loss  I  will 
not  recognise  the  policy." 

When  he  has  got  notice  of  the  conceal- 
ment he  is  bound  to  make  his  election, 
not  in  desperately  hot  speed,  but  within  a 
reasonable  time,  because  perhaps  suddenly 
may  come  a  telegram  to  say  the  ship  has 
cotne  safe  into  harbpnr.  It  would  not  do 
for  a  man  to  wait  some  days  and  then 
say,  "  now  I  will  keep  the  premium." 
In  this  case  the  telegram  on  the  19th  of 
October  was,  "  It  is  quite  sure  the  ship 
Ganibna  has  been  lost."  A  man  cannot 
wait  to  take  his  chance,  he  must  elect 
within  a  reasonable  time.  This  is  a 
matter  for  you  to  consider. 

After  discussing  the  evidence  as  to  the 
communication  between  Previt6,  Fisk  and 
Pritchett,  the  learned  Judge  continued — 
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On  the  13th  of  October  Fisk  knew  all  that 
Pritchett  had  discovered,  and  was  aware 
that  he  had  a  right  to  return  the  premiam 
and  say,  he  was  not  liable.  No  doubt  if 
be  had  offered  to  return  the  premium, 
PreVit^'s  answer  would  have  been,  "  I 
will  not  take  it;"  but  still  Fisk  had  no 
right  to  continue  to  hold  the  premium, 
and  to  play  &at  and  loose ;  he  must  either 
adopt  or  refuse  it.  It  has  been  correctly 
stated  that  the  initialing  the  slip  is  con- 
sidered in  fair  dealing  and  mercantile 
understanding  as  being  the  contract,  aa 
if  it  were  made  on  that  day.  What  I 
have  said  would  equally  apply  if  the  con- 
tract had  been  made  at  first  on  a  stamped 
policy ;  on  learning  the  concealment  the 
underwriter  would  have  a  right  to  say — 
*'  You  shall  take  back  the  premium,  and 
the  policy  is  at  an  end."  In  ninety-nine 
cases  out  of  a  hundred  the  concealment  is 
not  known  until  the  news  of  the  loss  has 
come.  In  this  case  the  concealment  was 
known  to  Pritchett  on  the  12th  and  to 
Fisk  on  the  13th ;  the  news  of  the  loss 
came  on  the  19th ;  knowing  of  the  conceal- 
ment they  did  not  do  anything  or  take  any 
steps  until  the  news  of  the  loss  came.  The 
question  comes  to  be — taking  into  account 
that  the  defendants  had  the  opportunity, 
and  oaght  to  make  the  election  within  a 
reasonable  time — do  you  think  that  they 
elected  to  go  on  with  the  contract  ?  If  so, 
that  puts  an  end  to  this  part  of  the 
defence.  On  this  I  express  no  opinion, 
but  leave  it  entirely  to  you. 

Four  questions  were  left  to  the  jury  by 
the  learned  Judge — 

First.  Had  the  plaintiff  received  the 
telegram  addressed  to  himself  from  Gal- 
veston by  the  master  ? — Answer,  No. 

Second.  Was  it  material  to  the  under* 
writers,  in  calculating  the  premium  or 
determining  whether  to  take  the  risk, 
to  know  of  the  telegram  which  arrived 
and  was  in  Lloyd's  hUi  and  the  Mercury  ? 
— Answer,  Yes. 

Third.  Had  the  broker  a  right  to  sup- 
pose that  the  underwriters  were  acquainted 
with  the  contents  of  Lloyd's  List  ? — ^An- 
swer, No. 

Fourth.  Did  the  defendant  company, 
after  knowledge  that  the  broker  had  not 
disclosed  this  fact,  elect  to  treat  the  policy 
as  subsisting  ? — Answer,  No. 


The  learned  Judge  thereupon  directed 
the  verdict  to  be  entered  for  the  defend- 
ants on  all  the  pleas  except  that  of  fraod. 

The  plaintiff  afterwards  obtained  a  rale 
nisi  for  a  new  trial  on  the  ground  of  mis- 
direction, in  that  the  Judffe  ought  to  have 
told  the  jury  that  the  defendants  were  to 
be  presumed  to  know  the  contents  of 
Lloyd's  ListSy  and  that  the  plaintiff  was 
not  bound  to  communicate  information 
contained  in  them ;  and  also  that  on  the 
facts  proved  with  reference  to  the  execation 
of  the  policy,  without  protest  after  know- 
lodge  of  the  alleged  concealment  the 
Judge  ought  to  have  directed  the  jury  to 
find  for  the  plaintiff;  and  that  on  the 
question  of  election  the  verdict  was  against 
the  weight  of  the  evidence. 

Butt,  Benjamin  and  /.  B,  Melhr,  for  the 
defendants,  shewed  cause. — First,  the  con- 
cealment by  the  plaintiff  of  the  memoran- 
dum published  in  the  Mercury  of  the  10th 
October  is  sufficient  to  support  the  ver- 
dict, for  this  never  was  communicated  to 
the  defendants;  second,  the  telegrams 
concealed  by  the  broker  were  material. 
There  is  no  presumption  of  law  that  un- 
derwriters know  the  contents  of  Lloyd's 
Lists,  or  if  there  be  any  it  may  be  rebutted, 
and  here  the  defendants  did  not  know — 
Amoidd  on  Marine  Insurance,  vol.  i  p. 
539  (3rd  edit.),  Phillips  on  Insurance,  par. 
603,  Duer  on  Insurance,  vol.  ii.  p.  480, 
481,555;  Friere  v.  Wodehause  (2),  EUon  v. 
Larkins  (3),  MacHntosh  v.  Marshall  (4), 
Bates  V.  Hewitt  (5) ;  third,  when  the  slip  is 
initialed  the  contract  is  made,  and  binding 
in  good  faith,  though  not  in  law — Cory 
V.  Patton  (6),  lonides  v.  The  Pacific  Insur- 
ance Company  (7),  Xenos  v.  Wickham  (8). 


(2)  1  Holt'8  N.P.  672. 

(3)  6  Car.  &  P.  385. 

(4)  11  Mee.  &  W.  116 ;  8.  c.  12  Law  J.  lUp- 
(n.s.)  Exch.  337. 

(6)  36  Ljiw  J.  Rop.  (H.S.)  Q.B.  282;  8.  c.  Law 
Rep.  2  Q.B.  696. 

(6)  41  Law  J.  Rep.  (n.s.)  Q.B.  196»i. 

(7)  41  Law  J.  Rep.  (k.s.)  Q.B.  33;  Law  Rep. 
6  4.8.  674,  and  in  error,  41  Law  J.  Rep.  (na) 
Q,B.  190  ;  8.  c.  Law  Rep.  7  Q.B.  617. 

(8)  36  Law  J.  Rep.  (n.s.)  C.P.  313;  ».  c.  Law 
Rep.  2  E.  &  L  App.  296. 
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The  delivery  of  the  policy  is  merely  in 
parsaance  of  the  honoarable  nnderstand- 
ing,  and  to  give  the  assured  the  legal  means 
of  enforcing  the  contract  if  enforceable, 
and  is  therefore  not  a  waiver  of  the 
concealment  nor  any  evidence  of  an  elec- 
tion. It  cannot  be  that  underwriters 
must  be  judges  in  their  own  case,  and  be 
forced  to  determine  whether  the  conceal- 
ment is  such  as  to  justify  them  in  refusing 
to  deliver  the  policy.  The  policy  was 
delivered  on  the  condition  that  the  vessel 
on  the  North  Breaker  was  not  iheCambria^ 
and  that  if  it  were  the  Cambria  the  policy' 
was  to  be  void. 

Holker,  Herschell  and  M^ConneU,  fop  the 
plaintiff,  in  support. — First,  the  non-com- 
munication of  the  memorandum,  which 
was  published  in  the  Mercury  of  1 0th  of 
October,  was  not  treated  during  the  trial, 
nor  did  it  go  to  the  jury  as  a  concealment, 
and  the  verdict  cannot  therefore  be  sup- 
ported on  that  ground.  Second,  the  direc- 
tion was  wrong.  Underwriters  are  pre- 
sumed in  law  to  know  the  contents  of 
Lloyd's  LisiSy  and  the  assured  need  not 
communicate  facts  therein — Friere  v. 
Wodehouse  (2),  Elton  v.  Larkins  (3),  Bates 
V.  Heicitt  (5),  Gandy  v.  The  AMaide 
Marine  Insurance  Company  (9),  Harrower 
V.  Hutchinson  (10),  Amould  on  Marine  In- . 
swrance,  Yol,  1,3rd.  ed.pp.  520, 538.  Third, 
a  slip  is  not  a  oontrtyctr-— Mackenzie  v.  Covl- 
son  (11),  and  30  &  31  Vict.  c.  23.  ss.  4,  7, 
9.  Fourth,  the  direction  should  have  been 
that  the  defendants  were  bound  to  pro- 
test when  they  issued  the  policy,  if  they 
meant  to  dispute  their  liability  on  the 
ground  of  the  concealment  of  the  tele- 
grams. 

Cur,  adv.  vvlt 

The  following  judgments  were  delivered 
on  the  8th  of  February — 

Maetin,  B. — I  think  there  ought  to  be 
a  new  trial.  The  fir^t  point  iirged 
against  the  rule  was  the  cpnccalment  bv 
the  plaintiff  himself  of  the  n^emorandum 
"which  appeared  in  the  Liverpool  Mercy>ry 

(9)  40  Law  J.  Rep.  (n.s.)  Q.B.  239  ;  9.  c.  Jj9,w 
Kep.  6  aB.  746. 

(10)  39  Liiw  J.  Rep.  (x.s.)  Q.B.  229;  9.  c.  10 
B.  &  S.  469  ;  Law  Rep.  6  Q.B.  OSf.  '  ' 

(11)  Law  Rep.  8  £q.  868. 


of  the  10th  October.  That,  if  established, 
would  be  a  concealment  of  a  material 
fact,  and  would  put  an  end  to  the  plaintiff's 
case.  But  my  brother  Bramwell  and  my- 
self think  that  it  was  not  put  before  the 
jury  as  it  should  have  been,  or  in  such  a 
way  that  we  can  say  they  really  discussed 
it. 

The  next  concealment  was  the  con- 
cealment by  the  broker  of  the  telegram, 
and  it  was  admitted  that  it  was 
material  to  be  communicated.  But  it 
was  urged  that  the  defendants  could  not 
take  advantage  of  that,  because  they  were 
bound  to  know,  and  must  be  presumed  to 
have  known,  of  the  telegram  which  had 
been  received  at  Lloyd's.  I  think  that 
question  was  rightly  left  to  the  jury,  for 
it  must  be  a  question  of  fact  whether  the 
defendants  knew ;  it  cannot  be  assumed 
as  a  matter  of  law  that  they  saw  every- 
thing which  appeared  in  Lljyd's  Lists. 

But  there  is  a  serious  question  behind. 
The  broker  knew  of  the  telegram,  but 
did  not  communicate  it  to  the  defen- 
dants, I  think  probably  because  he 
honestly  believed  that  the  vessel  on  the 
rooks  was  not  the  Cambria.  But  that  « 
concealment  became  known  to  the  under- 
writers soon  after,  and  without  any  notice 
to  the  broker  of  any  intention  to  dispute 
their  liability  they  delivered  to  him  the 
policy  stamped.  The  question  is  whe- 
ther, when  the  news  of  the  loss  arrived  a 
few  days  later,  the  underwriters  are  at 
liberty  to  say  that  they  are  not  bound 
by  the  policy  on  the  ground  of  that  con- 
cealment. 

My  own  impression  is  that  they  are 
estopped.  If  with  Ip^owledge  of  the  con- 
cealment the^  think  fit  without  notice  to 
deliver  the  policy,  as  if  it  were  binding 
on  them  (which  would  induce  any  man 
to  suppose  they  considered  it  binding  on 
them),  and  especially  if  they  have  either 
received  the  premium,  or  there  is  a  con- 
tract for  the  payment  of  the  premium, 
iny  impression  is  that  they  are  estopped, 
and  cannot  be  allowed  to  wait  until  the 
losp  ij^  known,  and  then  elect  to  return 
the  promii^  or  rescind  the  contract  for 
the  payment  of  the  premium,  and  thus 
prevent  the  assured  ftom  insuring  else- 
where. I  think  the  proper  direction  to 
J;hg  jury  would  be  that  if  the  delivery  of 
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the  policy,  and  the  retaining  the  preminm 
or  the  non- rescinding  df  the  contract  for 
the  payment  of  the  premium  would 
imiurally  lead  the  hroker  to  suppose  that 
the  policy  was  delivered  to  him  its  a 
binding  contract,  it  is  a  binding  contract. 
That  being  my  view,  I  think  there  ought 
to  be  a  new  trial. 

Bbamwell,  B. — I  think  there  must  be 
a  new  trial,  but  with  great  i^luctance,  for 
I  believe  substantial  justice  was  done  by 
the  verdict.  Fu-st,  I  think  the  defendants 
cannot,  for  the  purposes  of  this  rule,  rely 
on  the  concealment  by  the  plaintiff  him- 
self of  the  memorandum.  My  brother 
Blackburn,  to  whom  I  have  spoken,  says 
his  view  is  the  same  as  that  expressed  by 
my  brother  Martin,  that  that  question  was 
not  really  left  to  the  jury,  nor  can  they  be 
taken  to  have  expressed  an  opinion  on 
it.  Therefore  the  verdict  cannot  be  sup- 
ported on  that  ground. 

The  next  question  arises  on  the  conceal- 
ment by  the  broker  of  the  telegram  which 
was  undoubtedly  material  to  be  communi- 
cated. In  answer  to  this,  it  was  urged 
that  there  was  no  occasion  for  the  broker 
to  communicate  it  because  the  under- 
writers were  bound  to  take  notice  of  the 
contents  of  Lloyd^s  Lists ;  it  is  suggested 
either  that  the  underwriters  were  to  be 
presumed  to  know  those  contents,  or  that 
at  all  events  there  was  no  duty  to  com- 
municate a  matter  on  which  the  under- 
writers could  inform  themselves,  if  they 
thought  fit,  I  do  not  agree  with  that. 
It  is  impossible  to  say  there  is  any  rule  of 
law  either  in  principle  or  upon  authority 
which  binds  the  underwriter  and  affects 
him  as  it  were  with  noticp  of  whatever 
may  be  in  Lloyd's  Lists,  I  quite  agree 
that  there  are  some  things  the  under- 
writer mast  take  notice  of  I  shall  not 
attempt  to  define  and  describe  them,  that 
would  be.a  difficult  matter;  but  I  agree 
with  my  brother  Cleasby,  tht^t  they  may, 
be  described  somewhat  ip  this  way — those 
things  which  are  matters  of  general 
knowledge  and  which  are  not  applicable  to 
any  particular  ship.  But  to  hold  tl^at 
the  underwriter  is  bound  to  carry  in  l^is 
head  all  that  has  appeared  in  Lloyd's 
Lists  for  an  indefinite  period  of  tipie,  he 
not  being  particularly  interested  to  re- 


member more  about  one  ship  than 
another,  rather  than  to  hold  that  the 
owner  of  the  ship  must  inform  the  un- 
derwriter of  the  particulars  which  do  or 
may  relate  to  that  ship  or  which  may  affect 
ships  of  a  similar  name,  seems  monistrous. 
It  would  impose  a  difficult  and  needless 
burden  on  the  underwriter,  while  there 
would  be  no  difficulty  at  all  in  the  ship- 
owner making  the  communication.  I 
think  that  this  was  a  &ct  material  to  he 
known,  that  the  defendants  did  not  know 
it,  that  the  broker  was  bound  to  com- 
municate it,  and  that  there  was  a  conceal- 
ment by  him. 

The  underwriters  became  aware  of  this 
concealment  soon  after  the  slip  was  ini- 
tialed and  before  the  policy  was  issued, 
and  the  question  then  arises,  can  you 
look  to  the  time  of  initialing  the  slip  as 
the  time  when  the  rights  of  the  parties 
were  fixed  ?  Independently  of  authority, 
I  should  think  you  could,  whatever  may 
be  the  eflect  of  the  Stamp  Acts,  because 
you  are  not  talking  of  any  particular 
document^  but  of  a  time — the  time  when 
the  slip  was  initialed.  In  so  holding 
there  seems  no  repugnance  to  the  actnal 
contract,  for  without  using  the  doubtful 
term  "  condition ''  it  is  certain  that  the 
bability  of  the  underwriter  on  the  policy 
is  affected  by  something  which  does  not 
appear  in  the  policy ;  that  is,  if  there  has 
been  a  concealment  of  a  material  fact  not 
known  to  the  underwriter  he  may  elect 
to  avoid  the  policy.  That  is  ];iot  men- 
tioned in  the  policy  in  any  way,  and 
therefore  the  written  obligation  contained 
in  the  policy  is  controlled  by  something 
which  does  not  appear  on  its  face.  That 
being  once  pdpiitted,  the  time  at  which 
the  parties  are  to  date  their  rights  may 
be  put  any  number  of  days  before  or  at 
the  instant  of  the  policy.  There  is  no 
contradiction  in  the  policy,  or  adding  to 
its  tprms  in  one  case  more  than  another. 

Moreover  Cory  v.  pation  (6)  seems  to 
be  decidedly  in  point,  for  it  was  there  held 
that  the  assured  were  not  bound  to  com- 
municate a  material  fact  which  became 
known  to  them  ^fter  the  slip  was  initialed 
and  before  the  policy  was  given.  And 
why  ?  Because  the  time  of  initialing  the 
slip  was  the  time  at  which  the  rights  of 
the  parties  were  fixed.     Jf  that  were  true 
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in  that  case  it  is  equally  so  in  this,  and 
therefore  the  defendants  might  shew  that 
thongh  thej  knew  the  material  fact 
before  giving  the  pohcy  they  did  not 
know  it  before  initialing  the  slip,  at 
which  time  their  rights  and  obligations 
were  fixed.  There  is  no  difficulty  as  to 
that  either  on  principle  or  on  authbrity. 

Then  comes  a  question  as  to  which  I 
feel  a  great  difficulty,  and  one  on  which  I 
do  not  quite  agree  with  the  ruling  of  my 
brother   Blackburn.      The  underwriters 
having   become  aware  of  this  material 
fact,  and  that  the  broker  had  concealed 
it,  would  have  had  the  right — even  if  the 
policy  had  been  issued  the  moment  the 
slip  was  initialed — ^to  say  to  the  assured, 
within  a  reasonable    time,    "We    have 
found  out  a  material  concealment,  and  we 
elect  to  avoid  the  policy.     We  therefore 
return  you  the  premium,  or  release  you 
from  any  obligation  to  pay  it,  and  we  give 
you  notice  that  we  shall  treat  it  as  a  non- 
enforceable  insurance."     They  not  only 
would  have  had  that  right,  but  if  they 
chose   to  avail  themselves   of  the  con- 
cealment   to  avoid    the    contract,    they 
would  have  had  the  duty  cast  on  them  of 
saying  this  within  a  reasonable  time  after 
the  discovery,  and  if  they  did  not  say  it 
within  a  reasonable  time  the  policy  would 
be  binding  on  them.     That  seems  to  me 
to  be  clearly  the  law,  and  to  be  consistent 
with  reason  and  common  sense.  And  if  it  be 
true,  supposing  the  policy  to  be  given  out,  it 
must  be  equally  true  if  the  policy  was  not 
given  out.     There  is  great  force  in  the 
argument  of  Mr.  Herschell  that  if  it  were 
not  so  underwriters  would  have  greater 
power  under  an  innocent  concealment  of 
this  sort  than  under  a  fraudulent  conceal- 
ment, where  there  is  no  doubt  that  within  a 
reasonable  time  the  election  to  avoid  must 
be  made  known.     It  appears  to  me  that 
when  the  time  arrives  for  the  next  step 
in  furtherance  of  the  contract,  then  is  the 
time  for  the  party  who  is  to  take  the  step 
to  declare  his  election.  It  is  not  necessary 
to  seek  other  illustrations,  this  case  pre- 
sents a  sufficient  example.     In  effect  the 
contract  here,  whether  enforceable  or  not 
on  the  ground  of  the  Stamp  Acts,  was, 
*'  Wo  will  become  your  insurers  upon 
initiahng  the  slip,    and  we  will  deUver 
you  out  a  poHcy,  but  if  we  discover  at 
Nbw  Sbbies,  42. — ExcuKQ. 


any  time  that  there  was  a  material  con- 
cealment we  have  the  right  of  avoiding 
the  contract,  or  we  have  the  right  of  going 
on  with  it  and  keeping  your  premium." 
When  the  time  arrived  for  the  second  step 
to  be  taken  by  the  defendants  in  further- 
ance of  the  engagement  they  had  entered 
into,  they  should  then  have  declared  their 
election,  and  if  the^  took  that  step  with- 
out at  the  same  time  intimating,  "You 
are  not  to  understand  that  we  waive  our 
right,  or  that  we  elect  not  to  exercise  our 
right  to  declare  this  void  '* — if  they  took 
that  step  in  silence — the  assured  is  entitled 
to  treat  it  as  a  notification  to  him  that  the 
underwriters  have  elected  not  to  avoid  the 
contract,  but  to  go  on  with  it.  But  if  the 
defendants  had  said,  "  We  will  not  give 
you  a  policy,  we  elect  to  avoid  this  con- 
tract on  the  ground  of  the  concealment, 
and  the  plaintiff  had  replied,  "  That  is 
not  fair  because  I  deny  the  materiality  of 
the  concealment,  or  I  propose  to  contest 
the  question  with  you,"  then  the  defend- 
dants  might  have  said,  "  We  will  give  you 
the  policy,  but  with  a  protest  that  it  is  sub- 
ject to  our  right  to  avoid  the  contract  on  the 
ground  of  concealment."  1  think  if  they 
neither  refused  to  give  the  policy  nor  gave 
it  in  those  terms  it  was  an  election,  or 
such  an  act  done  that  the  assured  would 
be  entitled  to  treat  it  as  an  election  not  to 
avoid  the  contract. 

It  is  said,  in  answer,  that  the  under- 
writers could  not  avoid  giving  out  the 
policy  because  Xeiwa  v.  Wickhami  (8) 
shews  that  the  policy  is  the  property  of 
the  assured  from  the  time  it  is  executed. 
In  the  first  place  Xeiios  v.  Wichham  (8) 
does  not  shew  that  the  policy  is  the  pro- 
perty of  the  assured  if  it  was  voidable  on 
the  ground  of  concealment.  In  the  next 
place  it  only  alters  the  form  of  the  objec- 
tion; instead  of  saying  they  ought  not 
to  have  given  out  the  policy,  it  comes  to 
this  that  they  ought  not  to  have  executed 
the  policy.  It  is  in  fact  the  same  thing. 
Agam  it  was  argued  by  the  defend- 
ants that  those  who  prepared  this 
policy  had  no  authority  to  prepare  it. 
No  doubt  they  were  clerks  who  had  no- 
thing to  do  with  underwriting,  and  had 
not  of  themselves  power  to  elect  not  to 
rely  upon  this  objection,  but  they  had 
authority  given  to  them  by  virtue  of  their 
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office  to  make  oufc  tlie  policies  in  accord- 
ance with  the  slips,  and  if  it  was  intended 
to  revoke  that  authority,  the  clerks  should 
hare  been  told  not  to  make  out  this  policy 
in  conforming  with  the  parti9ular  slip. 
Therefore  I  say  they  had  authority  to 
make  out  this  policy. 

It  comes  in  truth  to  this  :  If  the  under- 
writing officials  of  the  establishment,  who 
had  the  power  to  elect  to  avoid  this  in- 
surance, had  been  minded  to  do  so,  they 
should  have  told  the  clerks  not  to  make 
out  the  policy,  or  the  directors  not  to 
execute  it ;  and  if  by  the  effect  of  Xenoa 
v.  Wlckham  (8)  the  policy  vested  in  the 
assured  fix)m  the  time  it  was  executed, 
then  it  should  either  not  have  been  exe- 
cuted without  a  protest,  or  it  should  not 
have  been  executed  at  all. 

Then  it  was  said,  and  I  understand  this 
to  be  my  brother  Cleasby*s  difficulty,  that 
the  delivering  out  ;of  this  policy  was  a 
thing  which  the  defendants  could  not 
help  because  they  had  engaged  to  do  it, 
and  how  can  a  man  be  said  to  elect  by  an 
act  which  he  does  under  compulsion  ?  A 
proposition  so  stated  is  difficult  to  deal 
with,  but  in  truth,  in  one  sense,  it  is  not 
done  under  compulsion.  No  doubt  it  is 
done  under  compulsion  in  the  sense  that 
as  men  of  honour  they  must  do  it,  but 
still  as  men  of  honour  they  may  do  it 
with  a  qualification ;  they  may  say,  "  we 
refuse  to  deliver  this  to  you  in  further- 
ance  of  the  contract  unless  you  insist  upon 
it  with  the  view  to  try  the  question  be- 
tween us,  and  then  we  will  defiver  it  with 
a  protest."  Moreover  it  is  not  binding 
upon  them  in  point  of  law,  and  therefore 
if  they  do  it  as  a  matter  of  honour  surely 
they  may  do  so  under  such  circumstances 
as  will  not  cause  them  to  lose  any  right 
which  they  may  have.  When  therefore 
the  time  arrived  for  the  giving  out  of  the 
policy,  or  perhaps  for  the  execution  of  it, 
it  should  either  have  been  reftised  or  given 
with  an  intimation  that  the  defendants 
elected  to  avoid  the  contract. 

I  think,  therefore,  that  there  was  a  mis- 
direction in  that  respect,  and  that  there 
must  be  a  new  trial.  I  think  I  should  leave 
the  question  in  this  way  to  the  jury : 
"Here  is  an  act,  which,  unexplained, 
shews  that  the  defendants  are  treating  the 
contract  as  a  subsisting  one,  but  if  in  the 


surrounding  circumstances,  or  in  any  way, 
you  can  find  out  that  the  assured  was  not 
warranted  in  so  considering  it,  then  you 
may  find  for  the  defendants ;  but  priTTUi 
facie  it  is  an  election  by  the  defendants 
not  to  avoid  the  contract,  and  it  is  for 
them  to  shew  from  some  accompanying 
circumstances  that  the  broker  had  no 
right  so  to  understand  it." 

As  to  the  evidence  I  cannot  but  think 
that  Fisk  and  Pritchett  intended  to  go  on 
with  the  insurance.  I  do  not  think  they 
cared  for  that  telegram  of  which  they 
had  notice,  and  I  should  doubt  extremely 
whether  the  verdict  was  not  against  the 
weight  of  evidence  on  that  point.  I 
mention  that  to  shew  how  reasonable  it 
is  to  suppose  that  Previte  the  broker  took 
the  same  view  of  the  telegram,  and  how 
hard  it  is  that  he  should  be  induced  by 
the  defendants'  conduct  not  to  exercise 
the  power  he  had  of  insuring  elsewhere, 
for  that  he  could  have  done  so  is  abun- 
dantly clear  upon  the  evidence. 

Cleasby,  B. — As  to  the  first  point,  I 
have  looked  very  carefully  through  what 
took  place  at  the  trial,  and  I  have  come 
to  the  condusiori,  that  the  concealment 
by  the  plaintiff*  himself  of  the  memo- 
randum published  in  the  Mercury  of  the 
10th  of  October  went  to  the  jury,  that 
they  entertained  it  and  founded  their  judg- 
ment upon  it.  I  think  that  the  finding 
of  the  jury  that  there  was  a  material 
concealment  is  warranted  by  the  evi- 
dence, and  there  is  Sufficient  to  satisfy 
me  that  they  came  to  that  conclusion 
upon  the  evidence  of  the  memorandum 
being  concealed,  the  whole  question  of 
concealment  having  gone  to  them.  That 
being  so,  I  do  not  think  that  because  the 
learned  Judge  may  not  have  distinctly 
left  the  concealment  of  the  memorandum 
to  the  jury,  we  ought  to  interfere.  The 
only  question  for  us  is,  is  there  a  finding 
by  the  jury  on  the  matter  ?  At  the  same 
time  I  may  say,  that  if  this  were  the 
only  question  in  the  case,  my  brothers 
being  of  opinion  that  this  matter  was  not 
sufficiently  entertained  by  the  jury,  I 
might  be  influenced  by  their  opinion  to 
the  extent  of  not  insisting  on  my  own. 
But  as  there  is  another  question  of  vast 
and  general  importance  on  which  I  differ 
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from  them,  I  have  felt  botind  to  state  my 
opinion  on  both  questions. 

The  great  question  is  the  question  of 
election.  Did  the  giving  out  of  the  policy 
without  saying  anything,  operate  as  a 
waiver  of  the  defendant's  right  to  avoid 
the  contract  ?  I  quite  agree  that  a  man 
may  either  by  agreement  or  by  his  con- 
duct elect  to  waive  any  objection  there 
may  be  to  a  voidable  contract,  and  that,  if 
he  does  so  by  his  conduct  in  any  way,  he 
cannot  afterwards  set  up  that  as  a  defence. 
The  conduct  here,  was  the  giving  out 
the  policy  without  any  indication  that 
the  underwriters  reserved  any  right  to 
insist  upon  the  objection  which  they  now 
raise.  That  depends  upon  what  th«  effect 
of  giving  out  the  policy  is. 

Now,  what  was  the  real  position  of 
the  parties  when  the  telegram  was  known 
to  the  defendants  ?  I  cannot  for  a 
moment  believe  that  there  was  any 
intention  on  the  part  of  the  defend- 
ants of  insuring  against  the  contin- 
gency of  the  Cambria  being  the  vessel 
on  the  rocks.  Previte*s  subsequent 
letters  and  the  whole  nature  of  the  case 
shew  that.  The  insurance  had  been 
taken  before  there  was  the  least  idea  of 
any  vessel  being  on  the  rocks.  The  pre- 
mium of  eight  guineas  was  attributed  to 
the  class  of  vessel,  to  its  character  which 
could  be  easily  ascertained,  and  to  the 
fact  of  a  very  considerable  period  having 
elapsed.  The  premium  was  fixed  upon 
that  footing,  and  I  cannot  entertain  the 
idea  that  it  was  a  sort  of  wager  upon  the 
ambiguity  of  the  telegrams.  When 
Previtc's  attention  was  called  to  the  tele- 
gram, he  said,  "  Oh  !  I  knew  of  all  that 
before,  that  is  nothing ;  "  and  I  read  what 
took  place  as  an  assurance  by  Previte, 
that  this  was  information  which  did  not 
affect  in  the  slightest  degree  the  slip 
which  had  been  executed.  Upon  that 
footing,  it  appears  to  me  the  transaction 
really  went  on,  that  is,  upon  the  old 
footing,  and  if  so,  it  is  conclusive  against 
the  notion  of  an  election,  which  would 
introduce  a  new  idea  altogether,  viz., 
the  idea  of  the  Cambria  being  the  vessel 
upon  the  rocks.  That  seem6  to  me  to 
throw  the  case  out  of  the  area  of  election 
altogether. 

But,  supposing  it  to  come  within  the 


area  of  election,  and  supposing  this  in- 
formation to  be  a  real  disclosure  of  a 
material  fact,  then  what  is  the  effect  of 
giving  out  the  policy  ?  The  contract, 
and  the  only  contract,  is  made  by  the 
slip.  It  may  be  said,  that  a  written 
contract  is  afterwards  made  by  the  policy, 
but  there  is  no  fresh  contract.  A  con- 
tract is  the  concurrence  of  intention  in 
two  parties,  one  promising  something  to 
the  other  who  on  his  part  accepts  such 
promise.  The  contract  itself  is  made, 
and  is  in  one .  sense  binding  at  the  time 
when  the  parties  separate  with  this  idea 
in  the  mind  of  each.  Section  1 7  of  the 
Statute  of  Frauds  says,  "  No  contract  for 
a  sale  shall  be  allowed  to  be  good  except 
it  be  in  writing,"  &c.,  and  in  section  4 
what  takes  place  by  word  or  mouth  is 
spoken  of  as  the  contract.  The  question 
as  to  its  being  good  in  point  of  law  or 
enforceable  is  different  altogether.  The 
contract  here  was  made,  and  was  binding 
in  one  sense,  as  a  matter  of  right  and 
conscience.  That  is  not  a  matter  in  which 
it  can  be  supposed  that  there  is  one  law 
in  one  country  and  another  law  in  another. 
The  obligation  is  universal,  and  is  one 
upon  the  influence  of  which  all  the  trans- 
actions of  life  depend. 

The  case  falls  under  the  class  of  acts 
which  must  be  consecutive,  but  which  are 
intended  and  supposed  to  be  contempo- 
raneous, acts  which  are  taken  to  be  done 
WW  flatu.  If  the  slip  is  initialed,  and 
the  premium  paid  or  engaged  to  be  paid, 
then  whenever  the  policy  is  given  out, 
whether  an  hour  after,  or  two  days 
after,  or  put  in  some  place  of  deposit, 
it  is  as  between  the  parties  to  be  taken  as 
done  uno  flaiu  with  the  time  when  the 
contract  was  entered  into,  and  it  will 
operate  in  that  way.  It  might  be  merely 
going  from  one  room  to  another,  and  then 
everybody  would  say  it  was  one  act. 

This  seems  to  me  to  be  agreeable  to 
the  view  taken  of  this  matter  both  in 
Conj  V.  Faiton  (6)  and  in  X&nos  v.  TFicA- 
ham  (8).  In  Cory  v.  Patton  (6)  the  Court 
regarded  the  policy  as  given  out — I  may 
say — uno  flatu  with  the  slip,  for  thougn 
a  material  fact  became  known  to  the 
assured  after  the  slip  was  initialed  and 
before  the  policy  was  given  out,  yet 
the  Court  held  that  the  assured  was  en- 
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titled  to  consider  the  matter  as  cjoncluded 
.by  the  slip,  and  was  under  no  obligation 
whatever  to  communicate  the  fact  so  as 
to  place  the  underwriter  in  the  position 
of  making  an  election.  Therefore  they 
held  that  the  policy  and  the  slip  must  be 
taken  to  be  the  same  document  so  far 
as  regards  the  time  when  they  were 
agreed  to. 

The  House  of  Lords  in  Xeiios  v.  Wkh- 
ham  (8)  dealt  with  the  question  in  a  man- 
ner which,  I  think,  justifies  the  conclusion 
which  I  have  arrived  at.  They  considered 
that  the  actual  delivery  of  the  policy  was 
not  requisite,  but  that  if  it  were  placed  in 
a  pigeon-hole  it  would  have  the  same 
effect,  being  nothing  more  than  the  formal 
conclusion  and  completion  of  the  con- 
tract entered  into  before. 

That  being  so,  I  thiok  the  doctrine  of 
election  does  not  apply  at  all.  The  mind  is 
not  at  that  time  directed  to  any  other  idea 
than  that  of  giving  the  formal  document 
for  the  purpose  of  carrying  out  the  pre- 
vious contract.  The  policy  is  delivered 
out  afl  a  matter  of  course.  Can  that 
which  is  done  as  a  matter  of  course  be 
regarded  as  an  act  which  is  to  operate  as 
an  election  whether  the  contract  is  to  go 
on  or  not?  I  think,  therefore,  the 
learned  Judge  was  quite  right  upon  this 
part  of  the  case  in  not  telling  the  jury 
that  the  giving  out  of  the  poficy  was  of 
itself  an  election  not  to  avoid  the  con- 
tract, but  leaving  the  question  generally 
to  them  whether  the  defendants  had 
elected  to  go  on  with  the  contract ;  and 
upon  that  I  think  the  verdict  of  the  jury 
was  right.  I  think,  therefore,  that  there 
ought  not  to  be  a  new  trial. 

Bule  ahsolute. 


Attorneys— Chester  &  Co.,  agents  for  Lace,  Banner 
&  Co.,  Liverpool,  for  phintiflfe;  Thomas  & 
Hollams,  for  defendants. 


1872. 

Nov.  14 
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BBADBUBT  AND  OTHBBS  V, 
HOTTEN. 


Copyright — Infringement  — Engravingi 
— Fair  Use  by  oneAutlwr  of  another* iP^* 
licaiions. 

Between  the  years  1849-1867  there  ap^ 
peared  in  tlie  weekly  numbers  of  "  FuncK*'* 
many  woodcuts  caricaturing  Napoleon  JU. 
In  1871  the  defendant  published  a  6oofc,  of 
which  Part  L  comisted  of  a  letter-press 
history  of  Napoleon's  life.  Part  II,  was 
calledf  "  The  same  story  as  told  by  popular 
caricatures  of  the  last  thirty  yearSy^  and 
consisted  of  woodcuts  copied  from  many 
English  and  foreign  publicaiions.  Nine  of 
these  ivere  exact  copies  in  reduced  size  of  the 
whole  or  part  of  nine  woodcuts  which  had 
appeared  in  nine  separate  numbers  of 
^^ Punch**  during  the  above  period^  and 
were  inserted  without  any  acknowledgement 
that  they  had  appeared  in  "  Punch,**  The 
registered  proprietors  of  ^^  Punch**  brought 
an  action  for  this  infringement  of  their 
copyright  in  tJie  above  nine  numherSj  each 
of  which  was  described  in  tJie  declaration 
(W  a  "  book  or  §heet  of  letter-press :  ** — 

The  CouH  finding  as  a  fact  thai  the  de* 
fendanVs  book  was  published  with  the  same 
object  as  ^^  Punch,**  namely,  to  amuse  the 
public  and  to  make  a  profit  by  the  sale,  held 
that  there  had  been  an  infringement. 

• 

The  first  count  alleged  that  the  plain- 
tiffs were  the  proprietors  of  a  subusting 
copyright  in  a  book  or  sheet  of  letter- 
press  separately  published  entitled  Punch, 
or  the  London  Charivari,  and  numbered 
891,  and  the  defendant,  after  the  passing 
of  5  &  6  Vict.  c.  45,  did  wrongfuUy  and 
without  the  consent  in  writing  of  the 
plaintiffs  print  or  cause  to  be  prmted  for 
sale  divers  copies  of  certain  parts  of  the 
said  book  or  sheet  of  letter-press  contraxy 
to  the  statute. 

The  remaining  eight  counts  contained 
similar  complaints  as  to  Nos.  416,  546, 
603,  604, 688,  738,  913,1,347  respectively. 

Plea,  Not  guilty.     Issue  thereon. 

At  the  tnal,  before  Bramwell,  B.,  in 
Middlesex,  on  June  14, 1872,  it  was  ad- 
mitted that  the  plaintiffs  are  the  owners 
of  the  copyright  in  Punch,  and  were  so 
during  the  period  when  the  nine  numbers 
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were  published  containing  the  woodcuts, 
the  copying  of  which  is  complained  of. 
In  1871  the  defendant  published  a  book 
ontitied,  "  The  Man  of  his  Time.  Part  I., 
The  Story  of  the  Life  of  Napoleon  III.  by 
James  M.  Haswell  Part  11.  The  Same 
Story  as  told  by  Popular  Caricatures  of  the 
last  Thirty  Years.  London :  John  Cam-^ 
den  Hotten,  Piccadilly.** 

This  book  was  put  in  evidence,  and  it 
appeared  that  the  preface  contained,  inter 
dHOf  the  following  remarks — "  The  reader 
will  not  be  able  to  complain  that  a  one- 
sided view  of  the  life  of  Napoleon  III. 
has  been  set  before  him  in  this  work. 
The  text  forms  one  chronicle,  the  illus- 
trations another,  and  certainly  a  veiy 
different  one.  Between  the  two  the  reader 
will  doubtless  arrive  at  an  opinion  not 
very  far  from  the  truth. 

"The  publisher  takes  upon  himself 
whatever  responsibility  rests  in  the  selec- 
tion of  the  pictures  illustrating  this 
volume.  After  he  had  looked  over  what 
Mr.  Haswell  has  written  about  the  Em- 
peror, he  felt  that  there  still  remained  a 
part  of  the  story  untold,  namely,  that 
part  which  is  contained  in  the  public 
caricatures  appearing  immediately  after 
each  important  event  in  our  hero's 
career.*' 

Part  I.  consisted  of  more  than  300 
pages  of  letter-press,  and  for  all  that 
appeared  to  the  contrary  was  original 
matter.  Part  IL  consisted  of  a  great 
number  of  woodcuts,  with  eirolftnatory 
letter-press,  printed  on  leaves  which  were 
inserted  at  mtervals  between  the  leaves 
of  Part  I.  There  was  no  connexion  be- 
tween Part  I.  and  Part  II.  nor  any  refer- 
ence in  the  one  to  the  other,  except  that 
Napoleon  III.  was  the  subject  of  both, 
•and  that  the  dates  of  the  woodcuts  and 
the  events  they  illustrated  corresponded 
to  the  dates  and  the  events  related  in 
those  portions  of  Part  I.  where  the  wood- 
cuts were  respectively  inserted.  Of  these 
woodcuts  nine  were  copied  in  reduced 
size  from  the  large  cartoons  which  ap- 
peared in  Punch  from  the  6th  of  January, 
1849,  to  the  4th  of  May,  1867.  One  in- 
Btance  will  suffice  to  shew  the  niode  of 
copyingr  In  No.  604  of  Punch  appeared 
a  cartoon  representing  the  Emperor  as  an 
eagle  dressed  in  an  ermine  robe,  bending 


over  the  Empress ;  on  her  lap  the  eagle 
places  one  foot,  of  which  she  is  cutting 
the  claws  with  a  pair  of  scissors.  At 
the  bottom  of  the  cartoon  wore  the 
words,  "The  Eagle  in  Love.**  In  one 
comer  were  "  February  5,  1853,*'  and  in 
the  other  the  initials  of  a  well  known 
artist.  The  words  and  the  whole  of  the 
picture,  except  the  artist's  initials  and 
"  February  5,**  were  exactly  reproduced 
in  reduced  size  in  the  defendant's  book, ' 
and  there  were  added  the  following  words 
not  taken  from  Punch — "  A  season  of  sun- 
shine. We  have  already  ventured  to 
make  a  cursory  allusion  to  the  susceptible 
temperament  of  the  Prince,  It  was  con- 
sidered expedient  that  the  Emperor  should 
find  a  suitable  consort  for  the  Imperial 
throne  ;**  and  so  on  for  two  or  three  para- 
graphs in  the  same  style.  The  other 
eight  instances  resembled  this,  except  that 
in  some  the  defendant  had  exactly  repro- 
duced only  a  portion  of  a  cartoon  and 
some  of  the  words  at  the  bottom.  In 
none  of  the  nine  instances  was  there  any 
acknowledgement  that  the  pictures  were 
taken  from  Punch, 

It  was  admitted  that  to  obtain  illustra- 
tions the  defendant  had  employed  a  person 
to  search  Punch  for  thirty  years  back,  the 
Illustrated  London  News,  and  several 
comic  and  illustrated  periodicals  ;  also  the 
Paris  Oharivan,  and  many  other  French, 
German,  Italian,  and  American  publica- 
cations,  and  that  his  book  contained  many 
illustrations  copied  from  these  publica- 
tions. The  whole  series  of  Punch  from 
1848  to  the  present  date  was  put  in,  and 
it  was  admitted  that  daring  that  period 
Punch  had  published  many  caricatures  of 
Napoleon  besides  those  which  the  defend- 
ant had  copied.  The  nine  illustrations 
copied  from  Punch  bore  a  very  small  pro- 
portion to  the  number  of  illustrations 
copied  from  the  other  publications. 

The  defendant's  counsel  contended  that 
the  defendant  had  made  only  a  fair  use  of 
Punch  for  the  purpose  of  illustrating  a 
distinct  and  original  work. 

The  verdict  was  entered  for  the  plain- 
tiffs for  40^.,  by  consent,  leave  being 
reserved  to  the  defendant  to  move  to  enter 
it  for  him,  if  the  Court,  sitting  as  a  jury, 
should  think  there  had  been  no  infringe- 
ment of  the  plaintiffs*  copyright. 
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Parry t  SerjL,  having  obtained  a  rule 
nm  accordingly  (1), 

ManisUj  and  B,  0.  Williams,  for  the 
plaintiffs,  shewed  cause,  and  relied  on 
Bogue  v.  Houlston  (2). 

Parry,  Se^jt.  and  /.  0.  GriffitSj  in  sup- 
port  of  the  rule. — The  defendant's  book 
is,  to  use  Lord  Eldon's  words  in  ^ilJcins 
V.  Aikin  (3),  "a  legitimate  use  of  the 
plaintiffs*  publication  in  the  fair  exercise 
of  a  mental  operation,  deserving  the  cha- 
racter of  an  original  work/*  This  test 
was  approved  by  Lord  Cottenham  in 
Bramwell  v.  Halcomb  (4).  In  Gary  v. 
Kearsley  (5),  Lord  Ellenborough  said, 
"  That  part  of  the  work  of  one  author  is 
found  in  another,  is  not  of  itself  piracy,  or 
sufficient  to  support  an  action :  a  man 
may  fairly  adopt  part  of  the  work  of 
another.  .  .  .  The  question  will  be,  was 
the  matter  so  taken  used  fairly  ....  and 
without,  what  I  may  term,  the  animiis 
furandi  ?  "  That  ruling  was  approved  by 
Wood,  V.C.,  in  Spiers  v.  Brown  (6).  In 
Martin  v.  Wriglit  (7),  Shadwell,  V.C., 
said,  "  any  person  may  copy  and  publish 
the  whole  of  a  literary  composition,  pro- 
vided he  writes  notes  upon  it,  so  as  to 
present  it  to  the  public  connected  with 
matter  of  his  own."  The  defendant's 
book  is,  in  the  words  of  Maule,  J.,  in  Sweet 
V.  Benning  (8),  **  a  different  work  and 
made  >vith  a  different  object  and  result 
firom  the  work  of  the  plaintiff."     See  also 

(1)  The  ground  stated  in  the  rule  itself  was, 
*'  tJiat  there  was  no  evidence  of  any  infringement 
of  copyright,"  but  on  the  argument  it  was  agreed 
that  the  real  question  was  that  reserved  at  the 
trial  as  stated  above, 

(2)  6  De  Gex  &  S.  267  ;  s.  c.  21  Law  J.  Rep. 
(n.s.)  Chanc.  470. 

(3)  17  Ves.  427. 

(4)  3  Myl.  &  Cr.  738. 

(5)  4  Esp.  169. 

(6)  6  W.  E.  353. 

(7)  6  Sim.  27. 

(8)  16  Com.  B.  Rep.  485;  s.  c.  24  Law  J.  Rep. 
N.s.)  C.P.  180. 


Murray  v.  Bogue  (9).  Punch  is  a  col- 
lection of  comic,  satirical,  sentimental 
comments  on  the  innumerable  topics  of 
the  day,  and  is  a  work  of  infinite  variety. 
The  defendant's  book  is  a  work  with  one 
single  object,  and  in  composing  it  the 
author  is  entitled  to  use  contemporary 
histories. 

Kelly,  C.B.— I  think  the  plaintiflfe  are 
entitled  to  our  judgment.  The  general 
question  is  one  of  great  interest  and  im- 
portance, but  it  is  difficult  to  lay  down 
any  fixed  rule  or  principle  for  this  or  any 
other  case,  for  it  is  no  doubt  to  some  ex- 
tent a  question  of  degree. 

Let  us  clear  the  way  by  shewing  that 
there  is  no  technical  difficulty  as  regards 
the  language  of  the  statute  and  the  thing 
pirated.  The  statute  5  &  6  Vict.  c.  45, 
protects  a  "book  or  sheet  of  letter-press." 
Now  the  plaintiffs'  publication  is  one 
sheet,  which  by  folding  is  made  into  the 
shape  of  a  book,  and  consists  partly  of 
letter-press  and  partly  of  what  may  be 
called  by  the  generic  tenn  of  "  pictures," 
Mrhether  they  be  woodcuts,  or  etchings,  or 
any  other  form  of  engravings.  Therefore 
Punch  consists  of  a  "  book,"  within  the 
meaning  of  the  statute,  and  of  pictures 
most  of  which  were  accompanied  by  a 
small  portion  of  letter-press.  Nine  of 
these  pictures,  which  appeared  in  nine 
several  publications  during  the  years  from 
1849  to  1867,  the  defendant  copied  into 
his  own  book  in  the  form  of  woodcuts, 
accompanied  in  some  instances  by  expla- 
nations of  his  own. 

It  was  argued  that  to  take  a  single 
picture  illustrated  by  letter- press  would 
not  be  such  an  infringement  of  the  copy- 
right as  would  give  a  right  of  action. 
It  is  not  safe  to  lay  down  any  general 
rule  on  the  subject,  but  I  can  imagine 
a  case  where  the  copying  of  a  single  pic- 
ture would  not  be  piracy.  To  take  the 
case  put  by  my  brother  Bramwell,  where 
you  would  have  to  take  into  consideration 
the  intention  of  the  copyer,  and  the 
nature  of  the  two  works — if  a  man  who 
published  his  travels  in  distant  countries 
gave  an  account  of  some  Chinese  dish, 

(9)  1  Drew.  353 ;  8.  c.  22  Law  J.  Rep.  (x.s.) 
Chanc.  457. 


Digitized  by 


Google 


Vol.  42.] 


MICHAELMAS  TERM,  1872. 


81 


and  another  writer  publishing  a  cookery 
book  containing  accounts  of  various 
dishes,  in  order  to  illustrate  Chinese 
cookery  copied  the  first  man's  account  of 
the  Clnneso  dish,  no  one  would  say  that 
was  piracy.  So  if  any  one  published  a 
history  in  which  were  likenesses  of  dif- 
ferent kings  in  etchings  or  woodcuts,  and 
some  one  else,  publishing  a  history  of  an- 
other character,  and  for  another  purpose 
copied  a  likeness  of  one  of  the  kings, 
no  jury  would  be  justified  in  holding  it 
piracy. 

But  on  the  other  hand  I  can  imagine 
the  copying  of  a  woodcut,  though  only 
a  single  one,  under  circumstances  whicn 
would  make  it  manifest  piracy.  Sup- 
pose a  work  contained  a  meritorious 
engraving  of  the  likeness  of  some 
distinguished  person — for  instance,  of 
Mary  Queen  of  Scots,  taken  from  an 
original  authentic  picture,  and  an  un- 
doubted  perfect  likeness,  and  the  only  one 
published,  some  persons  would  give  any 
price  for  a  book  with  such  an  engraving. 
If  under  these  circumstances  another 
person  copied  the  engraving  into  a  work 
of  his  own,  though  of  another  character 
and  for  another  purpose,  yet  a  jury  would 
be  justified  in  holding  it  piracy. 

That  would  be  the  case  of  copying  a 
single  picture,  but  the  question  here  is 
whether  the  defendant  has  not  appro- 
priated a  substantial  portion  of  the  plain- 
tiffs' publication  for  his  own  work,  and 
for  the  purpose  of  obtaining  that  profit 
for  himself  which  the  plaintiffs'  publica- 
tion would  naturally  obtain  for  the  plain- 
tiffs. It  is  undeniable  that  the  plaintiffs 
must  have  paid  largelyTor  these  cartoons, 
which  are  often  very  meritorious  as  works 
of  art.  On  what  principle  can  the  defend- 
ant entitle  himself  to  the  profit  which  he 
may  obtain  by  publishing  these  pictures  of 
great  value  ? 

As  my  brother  Pigott  observed,  the 
plaintiffs  might  themselves  at  some  time, 
perhaps  when  Napoleon  returned  to  these 
ehorfes  an  exile  after  the  German  war, 
wish  to  publish  the  caricatures  of  him 
which  had  appeared  in  previous  years  in 
Punch,  and  they  might  wish  to  include 
the  cartoons  the  subject  of  this  action.  Is 
it  not  possible  that  many  people  who 
might  think  of  buying  such  a  republica- 


tion from  the  plaintiffs,  might  be  told  that 
they  would  find  all  the  best  pictures  ridi- 
culing Napoleon  in  the  defendant's  pub- 
lication, which  perhaps  they  might  buy  at 
less  price  than  the  plan  tiffs'  republication  ? 
Would  not  that  be  a  direct  money  loss  to 
the  plaintiffs  P 

Without  laying  down  any  general  rule, 
the  principle  on  which  I  give  my  decision 
is,  that  when  anyone  transfers,  not  mere 
extracts,  but  a  substantial  portion  of  an- 
other person's  published  work,  from  which 
the  original  author  might  derive  profit, 
and  does  this  with  a  view  to  his  own  pro- 
fit, no  jury  ought  to  hesitate  to  find  that 
it  is  piracy. 

Bogue  v.  HouUton  (2)  seems  to  me  to 
be  directly  in  point.  There  the  plaintiff 
had  published  a  boojc,  illustrated  by 
woodcuts.  The  defendant  published  an- 
other book,  and  inserted  copies  of  some 
of  the  plaintiff's  woodcuts.  How  does 
that  case  differ  from  this  ?  An  injunc- 
tion was  there  granted,  and  a  Court 
of  Chancery  does  not  grant  injunctions 
except  where  the  matter  is  free  from 
doubt.  Had  the  case  been  doubtful,  the 
Court  would  have  left  the  plaintiff  to  his 
remedy  by  action  at  law. 

Therefore,  on  principle  and  authority,  I 
think  the  plaintiffs  entitled  to  our  judg- 
ment. 

Bramwell,  B.  —  I  have  come  to  the 
same  opinion,  though  not  without  some 
doubt.  Some  amount  of  taking  from  the 
works  of  another  person  is  allowable. 
The  question  is  one  of  quantum,  and  this 
seems  to  be  one  of  the  cases  that  lie  on 
the  border. 

The  plaintiffs  are  the  proprietors  of 
this  "  book  or  sheet  of  letter-press,"  as 
it  is  described.  Now  when  a  man  pub- 
lishes anything  which  adds  to  the  gene- 
ral stodk  of  knowledge,  the  rule  is,  that 
everyone  else  has  a  right  to  avail  hinlself 
of  it.  To  take  the  illustration  I  put 
during  the  argument,  if  a  man  sees  some 
fact  on  the  subject  of  food  mentioned  in 
a  book  of  travels,  he  may  fairly  take  the 
statement  of  that  fact,  and  transfer  it  to 
a  book  he  himself  is  writing  on  food.  So 
here,  if  the  defendant  had  said,  "  I  pro- 
pose to  illustrate  the  career  of  Napoleon 
III.  by  quotations  from  satirists,"  and 
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•with  regard  to  the  period  of  1848  and 
1849  had  said  in  his  book,  **  Punch  at 
that  time  said,  *  France  has  got  a  new 
toy,*  "  (10)  ;  nay,  more,  if  he  had  quoted 
the  letter-press  of  Punch  to  a  reasonable 
extent^  that  would  have  been  no  piracy. 
So,  if  he  had  gone  on,  and  with  regard 
to  a  later  period  had  said,  "  At  this  time 
the  opinion  in  England  of  Napoleon 
seems  to  have  been  more  favourable,  for 
he  was  represented  in  Punch  as  meeting 
with  Prince  Albert,  and  smoking  a  cigar 
with  him"  (11)  ;  and  if  he  had  gone  on 
to  quote  the  letter-press  in  moderation, 
that  would  have  been  no  piracy. 

The  defendant,  therefore,  might  have 
borrowed  from  Punch  to  a  certain  extent. 
But  he  was  not  content  to  do  that,  but  re- 
produced the  pictures  published  in  Punch 
for  the  same  purpose  as  that  for  which  they 
were  published  in  Punchy  namely,  to  make 
people  laugh,  and  that  is  piracy;  and 
therefore  I  think  the  plaintiffs  are  enti- 
tled to  judgment. 

I  cannot  help  adding — what  does  not 
indeed  involve  any  general  principle — • 
that  I  much  doubt  if  the  plaintiffs  could 
prove  that  they  had  suffered  40«.  damage. 


(10)  The  first  of  the  nine  woodcuts  was  pub- 
lished in  Punch  of  January  6th,  1849,  and  repre- 
sented (i»^  alia)  a  French  soldier  playing  with 
a  mannikin  toy  in  the  likonc3S  of  Napoleon. 
Underneath  were  the  words,  "  Young  France's 
new  toy."  The  defendant  copied  this  part  of  the 
picture,  and  added,  "  1848-9— The  Prince-Presi- 
dent :  This  is  young  France's  new  toy,  from  the 
pencil  of  an  English  caricaturist,  who  cleverly 
sums  up  the  situation.  The  popularity  of  the 
Prince  was  then  considerable,  for,  as  delineated 
in  the  sketch,  he  was  ready  at  that  moment  to 

ump  whichever  way  France  should  please  to  pull 
the  string! 

(11)  In  another  of  the  nine  cartoons  (Sept.  Ut, 
1856)  Punch  represented  the  Empress  of  the 
French  stroking  the  British  lion.  Queen  Victoria 
playing  with  the  French  eagle,  and  Prince  Albert 
lighting  his  cigar  at  the  Emperor's.  Underneath 
were  the  words,  "  La  Belle  Alliance,  1856."  The 
defendant  copied  the  whole  of  the  picture  and  the 
words,  and  added  other  explanatory  words. 


PiQOTT,  B. — I  am  of  the  same  opinion. 
The  only  question  here  is  one  of  degree, 
and  that  is  a  question  which  in  each 
case  must  be  judged  by  its  own  circnm* 
stances.  The  publication  of  Punch  is 
evidently  a  valuable  property  to  the 
plaintiffs,  and  the  vital  part  of  each  num- 
ber— ^that  part  which  attracts  most  atten- 
tion, to  which  people  look  first — ^is  the  large 
cartoon  in  the  middle.  These  cartoons 
are  the  result  of  original  labour  and  skill, 
and  of  much  expenditure  of  money,  and 
they  must  be  valuable  to  the  plaintiffs, 
not  only  in  their  present  form,  the  origi- 
nal sheet,  but  to  republish  by  themselves. 
The  question  for  us  is,  whether  the  ap- 
propriation by  the  defendant  of  nine  of 
these  cartoons  is  piracy,  and  this  would 
be  a  question  for  the  jury.  I  think  that, 
beyond  all  doubt,  it  is  piracy. 

If,  instead  of  this,  the  case  had  been 
that  of  an  anecdote  told  in  a  biography, 
and  a  person  introducing  into  a  novel  of 
his  own  composition  the  anecdote  in  the 
very  words  of  the  biographer,  that  would 
not  be  piracy.  If,  on  the  other  hand, 
some  weekly  publication  which  was  issued 
later  in  the  week  than  Punchy  appropri- 
ated and  published  one  single  cartoon  which 
had  been  published  in  Punch  a  day  or 
two  before,  that  would  be  a  substantial 
piracy.  The  present  is  said  to  be  an 
intermediate  case,  but  I  cannot  distin- 
guish it  from  the  case  I  last  put. 

The  object  of  Punch  is  to  amuse,  and 
by  satire  to  instruct,  and  it  is  sold  for 
profit.  The  defendant  had  all  those  ob- 
jects in  view  when  he  published  his  book. 
I  think,  therefore,  the  defendant  is  guilty 
of  an  infringement  of  the  copyright  of  the 
plaintiff's  publication. 

Eule  discharged. 


Attorneys— Chester,  Urquhart,  &  Co.,  for  plain- 
tifis;  Hughes  &  Son,  for  defendant 
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Nov    18      r    ^^'^^^  ^'  Dli^U  AND  ANOTHER. 

Paymeni  into  Court — Bond  for  Payment 
of  Money  hy  InstalmetUs — Penalty— Goni' 
mon  Law  Procedure  Act,  1860  (23  ^  24 
Vict.  c.  126),  8, 25—8  ^  9  Will  3.c.  11. «.  8. 

2^  plaintiff  sued  for  the  penalty  in  a 
bond  conditioned  for  avoidance  if  half  the 
penalty  with  interest  were  paid  by  instal' 
ments  on  several  fixed  days,  and  alleged  as 
a  breach  tlie  non-payment  of  one  of  the  in- 
stahnents,  the  time  for  the  payment  of  the 
subsequent  instalments  not  having  arrived. 
The  defendants  pleaded  payment  into  Court 
of  the  sum  due  in  respect  of  the  one  itistaU 
ment  with  interest : — Held,  a  bad  plea,  such 
a  bond  not  being  vnHiin  section  25  of  tlie 
Common  Law  Procedure  Act,  1860. 

Declaration  on  a  bond,  dated  the 
23rd  of  March,  1868,  for  5,000Z.,  sub- 
ject to  a  condition  that  the  same  should 
be  void  if  the  defendants  or  either  of 
them,  their  or  either  of  their  heirs,  exe- 
cutors or  administrators,  should  pay  to 
the  plaintiff,  his  executors  or  adminis- 
trators or  assigns,  2,500^,  with  interest 
after  the  rate  of  5/.  per  cent,  per  annum, 
bj  the  instalments  and  in  manner  follow- 
ing, that  is  to  say,  400Z.  on  the  first  day 
of  January  in  each  of  the  several  years 
of  1869,  1870,  1871,  1872,  1873,  1874, 
and  500^.  on  the  Ist  day  of  January,  1875, 
together  with  interest  after  the  rate  afore- 
said on  each  of  the  said  days  of  payment 
for  the  principal  sum  of  2,500Z.,  or  so 
much  thereof  as  at  or  immediately  before 
the  payment  of  such  instalments  respec- 
tively should  be  due  and  owing,  without 
any  deduction  or  abatement  whatsoever. 
Breach — ^Non-payment  on  the  1st  day 
of  January,  1872,  or  at  any  other  time, 
of  the  instalment  of  400Z.  which  became 
due  on  that  day  under  the  terms  of  the 
condition,  together  with  interest  at  the 
rate  aforesaid,  upon  so  much  of  the  prin- 
cipal sum  of  2,500Z.  as  was  then  due  and 
owing,  whereby  the  bond  became  forfeited. 
And  the  plaintiff  claims  5,000Z. 

Plea — ^That  before  suit  the  defendants 
had  paid  to  the  plaintiff  and  the  plain- 
tiff had  accepted  and  received  from  the 
defendants  2292.  1^.  6d,  in  satisfiaction 
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and  discharge  of  so  much  of  the  said 
instalment  and  interest ;  and  that  at  the 
commencement  of  this  suit  there  was  due 
to  the  plaintiff  in  respect  of  the  instaU 
mentand  interest  as  aforesaid  2102.  ISs,  6d. 
only,  and  no  more ;  and  the  defendants 
bring  into  Court  2132.  10s,,  and  say  that 
that  sum  is  enough  to  satisfy  the  claim  of 
the  plaintiff  in  respect  of  the  matter 
herein  pleaded  to. 

The  replication  set  out  the  bond,  and 
averred  that  the  instalment  in  the  breach 
and  plea  respectively  mentioned  was  and 
is  the  instalment  of  4002.  which,  under  the 
terms  of  the  condition,  became  and  was 
due  on  the  1st  day  of  January,  1872, 
and  that  the  sum  of  2132.  lOs.,  though 
enough  to  fully  satisfy  all  moneys  due  and 
recoverable  by  the  plaintiff  in  respect  of 
the  instalment  in  the  breach  mentioned, 
is  nevertheless  insufficient  to  satisfy,  and 
the  payment  into  Court  thereof  affords 
no  answer  to  or  satisfaction  of,  the  claim 
of  the  plaintiff  in  the  declaration  made, 
and  his  (the  plaintiff's)  rights  under  8  &  9 
Will.  3.  c.  11. 

There  were  demurrers  to  the  plea  and 
replication,  and  joinders  therein. 

0.  W.  Wood  (J,  Edwards  with  him), 
for  the  plaintiff. — The  question  is  whether 
money  can  be  paid  into  Court  in  answer 
to  an  action  on  a  bond  for  the  payment 
of  money  by  instalments.  The  statute  4 
Anne,  c.  16,  s.  12,  enacted  that "  where  an 
action  of  debt  is  brought  upon  a/ny  bond 
which  hath  a  condition  or  defeazance  to 
make  void  the  same  upon  payment  of  a 
lesser  sum  at  a  day  or  pla-ce  certain,**  pay- 
ment before  action  of  the  principal  and  in- 
terest  due  by  the  defeazance  or  condition 
might  be  pleaded  in  bar,  though  such  pay- 
ment was  not  made  strictly  according  to 
the  condition  or  defeazance.  And  section 
13  enacted,  *'  That  if  at  any  tame  pending 
an  action  upon  any  such  bond  with  a 
penalty,  the  defendant  shall  bring  into 
the  Court  where  the  action  shall  be  de- 
pending all  the  principal  money  and  interest 
due  on  such  bond,  and  also  all  such  costs 
as  have  been  expended  in  any  suit  or 
suits,  in  law  or  equity,  upon  such  bond, 
the  said  money  so  brought  in  shall  be 
deemed  and  taken  to  be  in  full  satisfaction 
and  discharge  of  the  said  bond,  and  th^ 
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Court  shall  and  may  give  jadgment  to 
discbarge  every  such  defendant  of  and 
from  the  same  accordingly.''  The  Com- 
mon Law  Procedure  Act,  1860,  s.  25, 
following  the  above  words  of  s.  12,  en- 
acts, "Li  any  action  brought  upon  a 
bond  which  has  a  condition  or  defea- 
zance  to  make  void  the  same  upon  pay- 
ment of  a  lesser  sum  at  a  day  or  place 

certain,  with  a  penalty, it  shall 

be  lawful  for  the  defendant,  by  leave  of 
the  Court  or  a  Judge,  and  upon  such 
terms  as  they  or  he  shidl  think  fit,  to  pay 
into  Court  a  sum  of  money  to  answer  the 
claim  of  the  plaintiff  in  respect  of  such 
bond."  But  these  statutes  do  not  apply 
to  a  bond  such  as  the  present  for  the  pay- 
ment of  money  by  instalments — 1  Wms. 
Sound,  p.  46,  note  n  (ed.  1871),  for  such 
a  bond  is  within  8  &  9  Will.  3.  c.  11.  s.  8 
—Wilhughhy  v.  Stointon  (1),  cited  in  1 
Wms^  Saund,  p.  70,  note  h.  The  plaintiff 
is  at  least  entitled  to  sign  judgment  for 
the  penalty — Darby  v.  WiUciiis  (2). 

HoUcer  {W,  B.  Kennedy  with  Mm),  for 
the  defendants. — ^The  plea  is  good. 

[Bbamwell,  B. — If  the  defendants  have 
judgment,  what  becomes  of  the  plaintiff's 
security  for  the  remaining  instsdments  ?] 

Perhaps,  under  4  Anne,  c.  16,  all  the  monev 
due  must  be  brought  into  Court,  though 
in  Bridges  v.  Williamson  (3),  the  defend- 
ant had  leave  to  bring  in  the  arrears  of 
one  instalment  only.  But  under  the 
Common  Law  Procedure  Act,  1860,  s.  25, 
"  to  answer  the  claim  of  the  plaintiff,"  it 
is  only  necessary  to  pay  "  a  sum  of  money," 
that  is  the  instalment]  sued  for ;  and  the 
Court  can  impose  such  terms  as  they 
think  fit.  This  bond  is  within  the  defini- 
tion of  that  section.  In  Banafous  v. 
Byhot  (4),  Lord  Mansfield  said  such  a 
bond  was  clearly  within  4  Anne,  c.  16. 

Bramwell,  B. — I  have  a  very  strong 
opinion  on  this  case.  K  one  looks  at  the 
hisfcory  of  the  law  the  matter  is  quite 
plain..  Originally,  as  now,  on  a  bond  of 
this  kind  a  penal^  incurred  was  a  debt. 
From  that  the  Courts  of  Equity  gave 
relief.     The  legislature  finding  that  was 

(1)  6  East  550. 

(2)  2  Str.  968. 

(3)  2  Ibid.  814. 

(4)  8  Burr.  1370. 


the  state  of  things,  thought  it  was  a  pity 
that  the  parties  should  be  driven,  first  to 
an  action  and  then  to  equity  for  relief. 
They  therefore  enacted  by  8  &  9  Will. 
3.  c.  11.  s.  8,  "  that  in  all  actions  .  .  . 
upon  any  bond  or  bonds,  or  on  any  penal 
sum  for  non-performance  of  any  covenants 
or  agreements  in  any  indenture,  deed  or 
writing  contained,  the  plaintiff  or  plaintifis 
may  assign  as  many  breaches  as  he  or 
they  shall  think  fit."  The  section  then 
enacts  that  the  jury  shall  assess  daniages 
for  such  of  the  breaches  as  the  plaintiff 
upon  the  trial  of  the  issues  shall  prove  to 
have  been  broken  ;  that  the  like  judgment 
shall  be  entered  on  the  verdict  as  had 
been  usually  done  before  the  statute ;  and 
that  the  judgment  shall  remain  as  a  fur- 
ther security  to  the  plaintiff  for  damages 
he  might  sustain  by  further  breaches. 

In  the  notes  to  Gainsford  v.  Griffith 
(5),  it  is  said,  "  This  statute  was  meant 
to  meet  the  case  of  non-performance 
of  covenants  and  agreements  secured  by 
bonds  or  indentures,  and  which  covenant 
are  to  be  performed  at  different  times,  or 
the  moneys  paid  by  instalments."  And 
in  note  b  the  editors  say  this  statute  does 
not  extend  "to  common  money  bonds, 
against  the  penaltv  of  which  the  Courts 
give  relief  by  4  Anne  c.  16,  s.  13.  .  .  . 
But  aU  other  bonds,  either  for  the  pay- 
ment of  money  by  instalment-s,  or  of  an- 
nuities, or  for  the  performance  of  any 
covenants  or  agreements,  are  within  the 
statute." 

It  is  clear  to  demonstration  that  this 
bond  is  within  8  &  0  WiU.  3.  c.  11,  and 
that  a  common  money  bond  was  not,  and 
that  the  l^islature  intended  that  4  Anne, 
c.  16,  should  apply  to  such  bonds  as 
were  not  within  8  &  9  Will.  3.  c.  11,  and 
not  to  bonds  where  the  plaintiff  might 
bring  a  fresh  action  for  a  further  breadi. 

Now  if  the  Common  Law  Procedure 
Act,  1860,  s.  26,  intended  to  deprive  a 
plaintiff  suing  on  such  a  bond  aa  the  pre- 
sent of  the  benefit  of  8  A  9  Will.  3.  c.  11, 
why  should  it  not  also  intend  to  de- 
prive of  that  benefit  all  plaintiffs  suing 
on  a  bond  conditioned  for  defeasance? 
If  the  Common  Law  Procedure  Act  ap- 
plies to  a  bond  for  the  payment  of  money 

(6)  1  Wms.  Saund.  p.  68  (od.  1871). 
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by  instalmenis,  there  is  no  reason  why  it 
sLould  not  also  apply  to  a  bond  given  to 
secure  the  fidelity  of  a  clerk;  and  yet 
such  a  bond  as  the  latter  is  clearly  not 
within  the  Common  Law  Procedure  Act. 
And  why?  Because  that  Act  was  not 
intended  to  apply  to  cases  which  fell 
within  8  A  9  Will.  3.  c.  11,  but  to  cases 
within  4  Anne,  c.  16.  The  words  of  the 
Common  Law  Procedure  Act  are,  "a 
bond  which  has  a  condition  or  defeazance 
to  make  void  the  same  upon  payment  of  a 
lesser  sttm,**  Is  a  bond  with  a  condition 
to  make  void  the  same  on  payment  of 
several  instalments  within  those  words 
literally  ?  Certainly  not.  Therefore  this 
bond  is  not  within  the  reason  or  the 
letter  of  the  words  of  the  section.  It  is 
impossible  to  suppose  that  the  legislature 
intended  to  take  away  by  a  side  wind  the 
benefit  of  8  A  9  Will.  3.  c.  11,  from  such 
bonds. 

In  Land  v.  Harris  (6),  the  obligee  of 
a  bond  for  the  payment  of  money  by  in- 
stalments having  sued  for  the  penalty 
because  one  of  the  instalments  was  not 
paid,  the  Court  reftised  to  stay  the  pro- 
ceedings on  payment  of  the  instalment 
and  costs.  The  marginal  note  says  that 
4  Anne,  c.  16,  "  reUeves  only  on  payment 
of  the  whole  principal."  But  in  a  lat^r 
case.  Bridges  v.  WiUiamson  (3),  the  report 
says,  "  The  condition  of  a  bond  was  to 
pay  40Z.  by  52.  per  annum ;  and  the  de- 
fendant had  leave  to  bring  the  arrears  of 
the  5Z.  per  annum  into  Court  on  the  Act 
for  the  Amendment  of  the  Law,  viz.,  4 
Anne,  c.  16.  And  the  report  adds,  "  ante 
515,  contra,"  being  a  reference  to  Land  V. 
Harris  (6).  How  far  the  matter  was  dis- 
cussed we  cannot  tell ;  but  we  may  set  off 
those  two  cases  against  each  other. 

Then  as  to  Bonafous  v.  Byhot  (4)  the 
dictvm^  of  Lord  Mansfield  is  entirely  obiter. 
The  rule  obtained  by  the  defendant  to  stay 
the  proceedings  was  discharged  on  the 
ground  that  the  defeazance  was  void  be- 
cause the  instalments  had  not  been  punc- 
tually paid,  but  Mr.  Holker  relied  on  the 
extra-judicial  opinion  of  Lord  Mansfield. 
J  dissent  entirely  from  that  opinion.  It 
seems  that  what  was  passing  in  Lord 
Mansfield's  mind  was  that  it  is  desirable 

(6)  1  ^tr,  616. 


to  violate  the  letter  of  the  law  for  the 
sake  of  expediency.  I  consider  such  a 
view  most  mischievous.  If  the  law  is 
unjust  the  remedy  should  be  supplied  by 
the  legislature  who  can  provide  for  all 
contingencies  withoul  the  entanglement 
and  confusion  which  always  occurs  when 
judges,  halting  and  doubting  how  &r  they 
shall  go,  attempt  to  alter  the  law  to  smt 
their  own  ideas  of  justice.  These  opinions 
are  sometimes  called  narrow-minded,  but 
I  think  on  consideration  they  will  be 
found  to  proceed  from  a  very  different 
mind. 

"  It  is  surprising,"  says  Lord  Mans- 
field (7),  "that  after  the  Statute  of 
Usury,  37  Hen.  8,  which  excepts  obliga- 
tions with  condition,  made  upon  a  just  and 
true  vntent,  the  courts  of  law  did  not  con- 
sider the  just  intent  of  a  bond  to  be  prin- 
cipal, interest  and  costs  secured  by  a 
penalty,  and  suffer  the  party  at  any  time 
to  save  the  forfeiture  by  perfonmng  the 
intent,**  That  is,  it  is  surprising  the 
Courts  did  not  hold  that  parties  to  a  bar- 
gain did  not  mean  what  they  said  they 
meant.  He  goes  on — "  It  is  more  extra- 
ordinary that  after  this  was  settled  in  a 
Court  of  Equity  to  be  the  nature  of  a 
bond,  and  therefore  every  party  to  a  bond 
understood  it  in  this  sense,  the  Courts  of ' 
law  did  not  follow  equity,  but  still  con- 
tinued to  do  iiijustice  as  of  course." 
That  is,  it  is  injustice  to  suppose  that  the 
parties  meant  what  they  said.  Lord 
Mansfield  entirely  lost  sight  of  the  remedy 
for  injustice  (if  there  be  any)  which  is 
provided  by  the  legislature.  He  -adds, 
'*  I  cannot  see  a  doubt  upon  bonds  con- 
ditioned for  payment  of  money  by  instal- 
ments, and  I  am  glad  to  hear  that  it  has 
been  so  determined."  Now  I  cannot  see  a 
doubt  the  other  way,  and  I  therefore  hold 
that  this  bond  is  not  within  4  Anne,  c.  16, 
nor  within  the  Common  Law  Procedure 
Act,  1860,  s.  25,  and  that  the  plea  is  there- 
fore bad. 

Channell,  B. — I  think  the  plaintiff  is 
entitled  to  judgment.  It  is  conceded  that 
he  is,  unless  this  is  a  bond  within  the 
Common  Law  Procedure  Act,  1860,  s.  25. 
I  think  that  it  is  neither  within  the  letter 
nor  the  spirit  of  that  Act. 

(7)  3  Burr.  1373, 
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PiaOTT,  B. — I  am  of  tbe  same  opinion. 
It  is  not  necessary  to  discuss  tbe  question 
whether  the  statute  of  Anne  is  confined  to 
bonds  for  the  payment  of  one  sum  only, 
but  it  clearly  appUes  only  to  cases  where 
the  payment  into  Court  satisfies  all  that 
is  due. 

Judgment  for  the  plaintiff. 

AttornevB— G.  E.  Forster,  acent  for  H.  Standring, 
Rochdale,  for  plaintiff ;  Milne,  Kiddle  &  Mellor, 
agents  for  John  Richardson,  Mandiester,  for 
defendants. 
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EADON  AND  OTHERS  V, 
JEPFCOCK  AND  OTHBES.* 


•  Mine — Mining  Lease — Support  of  Sur^ 
face  by  subjacent  Land  —  Inability  for 
Subsidence. 

When  the.  ofwner  of  surface  and  minerals 
beneath  grants  a  mining  lease  of  the  minerals 
for  a  iemty  there  is  noty  outside  tJie  contract^ 
an  implied  reservationof  any  right  to  ha/ve  the 
surface  supported  by  the  minerals.  The  con- 
tract  itsdf  must  be  looked  ai^  and  construed 
wUh  regard  to  the  subject'maMer  in  order 
to  arrive  at  the  extent  to  which  the  owner 
authorises  the  minerals  to  be  removed. 

Therefore^  where  such  a  mining  lease 
upon  the  proper  construction  thereof  au- 
ihoiised  the  removal  of  all  the  coal  beneath 
the  svrface  except  certain  portions,  and  suh' 
ject  to  a  covenant  to  work  the  mine  in  a  good 
and  workmau'like  manner, — Held  (per 
Martin,  B.,  and  Cleasbt,  B.,  dubitante 
Brahwell,  B.),  thut  the  lessees,  doing  only 
what  the  lease  autJiorised  them  to  do,  were 
not  responsible  to  the  lessor  for  the  svhsi- 
dence  of  the  svrface  caused  by  their  mining 
operations, 

Dugdale  v.  Robertson  distinguished. 

Special  Case  stated  in  an  action  to 
recover  damages  for  injury  done  to  the 
plaintfis'  land  and  houses  by  subsidence 
caused  by  mining  operations  carried  on 
by  the  defendants. 

1.  T}.e  defendants  are  assignees  of  a 

•  The  report  of  this  case  has  been  nnaToidaUy 
delayed. 


leafle,  dated  the  24th  of  June,  1840,  by 
whiph  T.  H.  Sotheron  being  seised  in  fee 
of  the  Carbrook  Hall  Estate,  near  Shef- 
field,  and  of  the  mines  and  minerals  under- 
neath the  same,  wanted  and  demised  to 
B.  Hounsfield,  W.  Jeffcock  and  T.  Dunn, 
their  executors,  administrators  and  as- 
signs (in  this  CASE  called  the  lessees), 
"  all  that  mine,  vein,  bed  or  stratum 
of  coal,  commonly  called  the  High  Hazle 
Bed,"  lying  under  twenty-one  closes  which 
formed  part  of  the  Carbrook  Hall  Estate, 
and  contained  108a.  3r.  -and  Ip.,  and 
were  in  the  several  occupations  of  0. 
Bradford,  B.  Sayles  and  J.  Fowler,  with 
liberty  "to  enter  upon'^the  said  lands  and 
premises  or  any  part  thereof,  and  to  oc- . 
cupy  so  much  and  such  parts  thereof  aa- 
^may  be  necessary  for  carrying  on  the 
works  of  the  said  mines,  or  for  exercising 
all  or  any  of  the  powers  and  authoritiea  *' 
granted  by  the  lease ;  giving  notice  and 
making  compensation,  as  mentioned  in 
the  lease,  "to  the  respective  tenants  or 
occupiers  for  the  time  being  of  the  said 
lands  and  premises  so 'Entered  upon  and 
taken  possession  of  by  them  or  any  of 
them  as  aforesaid,  for  all  injury  or  daxniEige 
to  be  done  to  buildings  and  to  com  and 
other  crops  then  standing  or  growing 
thereon."  And  with  liberty  "  firom  time 
to  time,  and  at  all  times  during  the  con- 
tinuance of  this  demise,  at  his  and  their 
will  and  pleasure,  and  at  his  and  their 
costs  and  charges,  to  open  and  sink,  dig, 
drive,  work  and  make  any  pits,  shafts, 
adits,  canals,  watercourses,  fences,  soughs, 
tunnels,  drains,  ways,  paths,  roads,  rail- 
ways or  wharves,  in  and  upon  the  said 
lands  and  hereditaments  or  in  and  upon 
any  part  thereof,"  excepting  the  gar- 
dens then  in  the  respective  oocupations 
of  G.  Bradford,  B.  Sayles  and  J.  fowler, 
"  doing  thereby  as  little  damage  as  may 
be."  And  "  to  win,  get,  work,  raise  up, 
stack,  carry  away,  sell  and  dispose  of  all 
that  the  said  mine  or  bed  of  coal,  and  to 
make  coke  upon  the  said  lands  and  pre- 
mises or  any  part  thereof,  and  to  sell  and 
dispose  thereof;"  and  also  "to  raise,  dig 
and  get  clay,  brick-earth,  loam,  sand,  fire- 
clays or  stone,  in  any  convenient  part  or 
parts  of  the  said  lands  or  grounds  herein- 
before described,  and  to  make  and  manu- 
facture the  same  respectively  into  bricks 
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and  oiher  articles,  for  the  purpose  of 
erecting  or  constrooting  in  and  upon  tHe 
said  lands,  hereditaments  and  premises 
hereinbefore  described  or  any  part  there- 
of, any  erections,  works,  railways,  engines, 
machmery  and  other  conveniences  for  the 
prosecution  of  the  colliery  and  works  in- 
tended  to  be  carried  on  "  by  the  lessees 
pursuant  to  the  lease,  and  for  altering  and 
repa^iring  the  same,  or  otherwise  to  appro- 
priate the  said  substances  and  materials 
respectively  to  the  use  of  the  said  colliery 
and  works;  and  to  build  and  maintain 
"  all  such  engines,  gins,  whimseys,  ma- 
chinery, kilns,  sheds,  huts  and  other  erec- 
tions and  machines  whatsoever  upon  the 
said  lands,  as  mav  be  deemed  necessary 
or  expedient  for  me  raising,  getting  and 
working  the  said  mine,  delph  and  vein  of 
coal,  and  for  drawing,  raising  and  dis- 
charging the  water  there&9m,  and  gene* 
rally  to  do  and  perform  all  such  othw 
acts  as  may  be  necessary  to  be  done  and 
performed  for  the  purpose  of  bringing, 
placing,  stacking,  shewing,  exposing  to 
view,  selling  and  disposing  of,  coking 
and  carrying  away  all  such  coal  and 
slack  and  coke  to  be  gotten  or  made  upon 
the  said  hereditaments  to  the  greatest 
advantage.'' 

To  have,  hold,  use,  occupy  and  enjoy 
the  said  mine  or  bed  of  coal,  and  all  the 
powers  and  other  the  premises  thereby 
granted  and  demised,  from  the  1st  of  June, 
1840,  for  a  term  of  thirty-one  years,  but 
determinable  as  thereinafter  mentioned. 

Yielding  and  paying  therefor  every 
year  during  the  term  unto  T.  H.  Sothe- 
ron,  his  heirs  and  assigns  (in  this  case 
called  the  lessor),  "  the-certain  yearly  rent 
or  sum  of  200Z.  sterling  as  for  2a.  Ir.  16p.  of 
the  said  mine  or  bed  of  coal,  by  two  equal 
half-yearly  payments  in  each  year,  on  the 
1st  day  of  December  and  the  1st  day  of 
June,  without  any  deduction  for  taxes  or 
otherwise,  the  first  payment  thereof  to  be 
made  on  the  Ist  day  of  December  next, 
the  same  rent  to  be  payable  whether  the" 
lessees  "  shall  get  that  quantity  of  coal 
or  not  from  the  said  mine  or  bed  of  coal. 
And  also  yielding  and  paying  unto  "  the 
lessor  (over  and  above  the  said  certain 
yearly  rent  of  200L)  "  the  sum  of  85Z.  for 
every  statute  acre,  and  so  in  proportion  for 
any  greater  or  less  quantity  than  a  statute 


acre  of  the  said  mine  or  bed  of  coal  herein- 
before ^demised,  which  shall  or  may  be  got 
in  each  year  of  the  term  over  and  above 
the  said  2a.  Ir.  16p.,  including  all  ribs  and 
pillars  left  in  working  the  said  coal  except 
the  pillars  for  the  support  of  the  shafts,  the 
pillar  between  the  deep  and  counter  level, 
the  pillar  all  round  the  estate,  and  the  pil- 
lar  under  the  homestead  or  farm  buildings 
hereinafter  severally  mentioned."  And 
also  yielding  and  paying  every  year  dur- 
ing the  term  unto  the  lessor  "  for  every 
acre,  and  so  in  proportion  for  any  greater 
or  less  quantity  than  an  acre  of  the  sur- 
face of  the  said  closes  and  heredita- 
ments hereinbefore  described,  which^  shall 
be  occupied  or  used  by  the "  lessees, 
"in  pursuance  of  the  liberties,  powers 
and  authorities  hereby  granted,  the 
yearly  rent  or  sum  of  4Z.  by  half-yearly 
payments  in  each  year,  the  fbrst  pa3rment 
thereof  to  be  made  at  the  end  of  the  ha^ 
year  from  the  time  at  which  such  occu- 
pation shall  be  first  taken.  And  also 
yielding  and  paying  unto  "  the  lessor  on 
the  last  day  but  one  of  the  term  "  for  every 
statute  acre,  and  so  in  proportion  for  any 
greater  or  less  quantity  than  an  acre  of 
the  surfetce  of  the  said  closes  and  here- 
ditaments hereinbefore  described,  which 
shaU  be  occupied  or  used  by  the  "  lessees, 
in  pursuance  of  the  liberties,  powers  and 
authorities  hereby  granted,  and  which 
shall  not  be  levelled  fit  for  tillage,  accord- 
ing to  the  custom  of  the  country,  so  far 
as  conveniently  may  be,  and  shall  on  the 
said  last  day  but  one  of  the  said  term  be 
injured  or  damaged  thereby,  the  further 
sum  of  30Z.  Provided  "  that  in  case  any 
fault  or  failure  of  coal  shall  occur  in  the 
said  mine  or  bed  of  coal  hereby  demised 
or  any  part  thereof  or  in  case  any  part  of 
the  said  coal  contained  in  such  mine  or 
bed,  shall  be  unsaleable  by  reason  of  tho 
inferiority  or  badness  thereof,  then  the  " 
lessees  "shall  pay  the  said  coal  rents 
hereinbefore  reserved,  only  in  proportion 
to  the  extent  of  the  works  of  the  said  mine 
or  colliery  to  which  such  fault  or  failure  or 
bad  coal  shall  not  extend."  And  ftirther, 
that  in  working  the  mine  the  following 
pillars  shall  be  left  by  the  lessees  during 
the  whole  of  the  term  "  in  the  said  mines ; 
that  is  to  say,  a  pillar  for  the  support  of 
the  shafts ;  a  pillar  of  four  yards  in  breadth 
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ai  the  least,  between  the  deep  and  counter 
level  of  the  said  mines ;  a  pillar  of  ten 
yards  in  breadth  at  the  least,  all  round  the 
estate ;  and  a  pillar,  of  one  acre  at  the 
least,  under  the  homestead  and  farm  build- 
ings now  in  the  occupation  of  the  said  G. 
Bradford."  And  that  it  should  be  lawftd 
for  the  lessees,  at  the  expiration  of  the 
term,  to  remove  engines,  machinery,  &c. 

The  lessees  covenanted  that  they  would 
pay  the  rents  before  reserved  without  any 
deduction  whatsoever,  and  all  rates,  taxes 
and  expenses  whatsoever,  parochial,  par- 
liamentary or  otherwise,  in  respect  of  the 
demised  hereditaments,  or  of  so  much  of 
the  said  closes  or  parcels  of  land  as  should, 
for  the  time  being,  be  in  the  occupation,  of 
the  lessees ;  and  would  "at  all  times 
during  the  said  term  fence  out  or  cause 
to  be  fenced  out,  with  good  and  substan- 
tial posts  and  rails,  such  part  or  parts  of 
the  said  lands  and  hereditaments  as  they 
may  dig,  opeti  or  use,  for  the  time  being, 
for  the  purpose  of  the  said  mines,  or  of 
making  railroads  or  other  works,  and 
shall  and  will  at  all  times  during  the  said 
term,  keep  and  preserve  [such  fence  and 
fences  in  good  and  substantial  repair.'* 
And  further,  that  they  "  shall  and  will 
during  the  continuance  of  this  demise, 
work,  manage,  get,  carry  away,  sell  and 
dispose  of  the  said  mine  of  coal  here- 
by demised,  and  dig,  drive  and  sink 
such  pits,  shafls  and  openings  as  may 
be  requisite  or  necessary  or  tend  to  the 
discovery,  commencing  and  getting  of 
the  said  coal,  according  to  the  best  of 
his  or  their  judgment,  skill  and  dis- 
cretion, and  in  a  good  and  workman- 
like manner.  And  also  shall  and  will 
drive  and  sink  the  engine-shaft  in  such  a 
situation  to  be  approved  in  writing  by 
the"  lessor,  "  or  his  or  their  agents  for 
the  time  being,  upon  the  said  lands  as  will 
effectually  dmin  the  whole  of  the  said 
mine,  or  as  near  thereto  as  may  be.  And 
also  shall  and  will,  in  case  the  "  lessor 
"  shall  by  writing  under  his  or  their  hand 
request  the  same,  fill  and  level  all  and  every 
such  of  the  said  pita  or  shafts  as  by  reason 
of  the  exhaustion  of  the  mines  or  veins 
shall  have  become  useless,  and  arch  the 
same  with  bricks  in  a  workmanlike  man- 
ner, throwing  therein  the  soil  and  rubbish 
which  shall  have  been  gotten  out  of  the 


said  pits  pr  shafts,  and  cover  ovelr  the 
mouths  of  the  said  pits  or  shafts  with 
good  earth  or  soil,  and  will  and  shall  at 
the  same  time  level  the  land  or  ground 
immediately  adjacent  to  and  surrounding 
the  same  pits  or  shafts,  and  the  land  or 
ground  connected  therewith,  fit  for  tillage 
according  to  the  custom  of  the  country ;"  , 
the  lessees,  nevertheless,  to  be  at  liberty 
from  time  to  time,  or  at  any  time  during 
the  term,  "to  fill  up  and  level  any  of 
such  pits  or  shafts  which  shall  have  so 
become  useless  as  aforesaid,  without  the 
consent  of  the  "  lessor.  And  that  the  lessor 
might  enter  and  inspect  at  any  reasonable 
time. 

And  further  that  the  lessees  "  shall  and 
will  from  time  to  time  on  demand  pay  the 
several  occupiers  and  tenants  for  the  time 
being  of  the  said  lands,  under  which  the 
said  mines  hereby  demised  are  situate,  rea- 
sonable satisfaction  for  any  damage  that 
may  be  commenced  or  occasioned  on  their 
respective  lands  or  the  crops  growing 
thereupon  by  working  the  said  mine,  or 
carrying  or  not  carrying  away  the  pro- 
duce  thereof,  or  any  materials  to  or  from 
the  said  premises,"  the  amount  to  be 
settled  by  arbitration.  And  that .  the 
lessees  would  not  assign  or  underlet  with- 
out consent. 

Provided  that  in  case  all  or  any  of  the 
rents,  reservations  or  sums  of  money 
payable  should  be  unpaid  in  part  or  all 
for  twenty-one  days  after  the  days  of 
payment,  the  lessor  might  after  demand 
stop  the  sending  of  coal  off  the  premises, 
and  distrain  on  the  coal,  &c.,  and  on  the 
engines,  carts,  materials,  goods,  &c.,  and 
repay  himself  for  the  arrears ;  and  also 
in  default  of  payment  after  demand  at  the 
end  of  the  twenty-one  days,  and  in  de- 
fault of  sufficient  distress  might  re-enter 
and  re-possess  the  demised  premises. 

Then  followed  a  provision  for  reference 
of  disputes  to  arbitration,  and  a  covenant 
for  quiet  enjoyment,  and  lastly  it  was 
agreed  that  in  case  the  lessees  should 
l^  minded  and  desirous  at  any  time 
during  the  term  "  to  get  any  of  the 
lower  beds  of  coal  lying  and  being  in 
and  under  the  said  several  closes  at 
Carbrook  aforesaid,"  they  should  be  per- 
mitted so  to  do  on  paying  such  sums  of 
money  per  acre  by  way  of  royaMy,  yeiu^y 
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or  half  yearly  or  otherwise,  and  perform- 
ing sadi  covenants  as  might  be  fixed 
upon  by  two  indifferent  persons  in  the 
manner  prescribed,  such  royalty,  rent  and 
conditions  to  be  fdlly  fixed  upon  before 
the  lessees  *'  begin  to  seek  for  and  work 
such  lower  beds  of  coal.*' 

2.  The  plaintiffs  derive  title  to  the 
land  and  houses  in  question  as  follows — 

By  deed  dated  9th  of  November,  1847, 
T.  H.  Sothron  conveyed  to  S.  Roberts 
the  whole  of  the  Carbrook  Hall  Estate 
(including  the  land  in  question  belonging 
to  the  plaintiffs  as  aflermentioned),  with 
the  mines  and  minerals  thereunder,  in- 
cluding the  said  High  Hazle  bed  of  coal, 
subject  to  the  lease  of  24th  of  June,  1840. 

3.  By  deed,  dated  April  27, 1857,  be- 
tween first,  S.  Roberts;  secondly,  H. 
Briggs ;  thirdly,  H.  Briggs,  G.  Adaetts,  J. 
Williamson  and  W.  Siddall,  after  reciting 
that  by  the  deed  of  9th  of  November,  1847, 
^*  the  messuage,  land  and  hereditaments 
hereinafter  described  and  conveyed  along 
with  other  land  and  hereditaments  and 
the  mines  and  minerals  within  and  under 
the  same  were  conveyed"  to  S.  Roberts, 
subject  to  the  lease  of  June  24, 1840,  and 
to  certain  rights  of  way,  and  after  re- 
citing in  part  the  said  lease,  S.  Roberts,  in 
consideration  of  6, 700Z.,  appointed,  granted 
and  conveyed  to  H.  Bnggs,  G.  Adsetts, 
J.  Williamson  and  W.  Siddall,  their  heirs 
and  assigns  (in  this  case  called  the 
parties  of  the  third  part)  all  those  the 
messuage  or  dwelling-house,  closes  or 
pieces  of  land  and^hereditaments  (part  of 
the  Carbrook  Estate)  containing  together 
52a.  Ir.  34p.  or  thereabouts  "  (the  situa- 
tion being  described)  together  with  aU 
houses,  gardens,  ways,  &c.,  "  mines, 
minerals  (other  than  the  veins  and  beds 
of  coal,  clay  and  other  minerals  here- 
inafter excepted),"  rights,  easements, 
&c,f  "  save  and  except  as  after  re- 
served," and  all  the  estate,  right,  title, 
&c.,  excepted,  and  reserving  to  the  Lord 
of  the  Manor  of  Attercliffe  all  right, 
title,  <&c.,  to  any  mines,  ores,  minerals, 
or  coal  under  such  parts  of  the  said 
hereditaments  as  were  allotted  under  an 
Inclosure  Act. 

"  And  also  excepted  and  reserving  to 
the  said  S.  Roberts,  his  heirs  and  as- 
signs,  the  said  mine,   vein,  or  stratum 


of  coal  called  the  High  Hazle,  part  of 
which  is  demised  bv  the  said  recited 
indenture  of  lease  of  the  24th  day  of 
June,  1840  (except  out  of  this  exception 
and  reservation  so  much  thereof  as  is 
under  the  part  coloured  dark  green  on  the 
said  plan,  and  which  part  contains  one 
acre  or  thereabouts).  And  also  excepting 
and  reserving  the  mines,  veins  and  beds, 
or  stratum  of  coal,  fire  clay  and  other  clay, 
stone  and  other  minerals  lying  under  the 
said  bed  called  the  High  Hazle  Bed,  as 
were  (sic)  within  and  under  the  said  closes 
and  other  hereditaments  hereinbefore  de- 
scribed, granted  and  conveyed,  or  men- 
tioned or  intended  so  to  be.  Together  with 
ftill  and  free  liberty,  power  and  authority 
to  and  for  the  said^  S.  Roberts,  his  heirs 
and  assigns  and  his  and  their  tenants  and 
lessees,  miners,  agents,  workmen  and 
servants,  from  and  after  the  expiration  of 
the  term  granted  by  the  said  hereinbefore 
recited  indenture  of  lease,  to  enter  upon 
the  said  closes  and  hereditaments  and 
closes  under  which  the  said  excepted  coal 
and  minerals,  so  reserved  to  the  said  S. 
Roberts,  his  heirs  and  assigns  as  afore- 
said or  any  part  thereof  do  lie,  and  to 
occupy  so  much  and  such  parts  thereof 
as  may  be  necessary  for  the  carrying  on 
the  works  of  the  said  mines,  and  getting 
and  carrying  away  the  said  fire  clay  and 
other  clay,  stone  and  other  minerals 
lying  under  the  said  bed  of  coal  called 
the  High  Hazle  Bed,  or  for  exercising  aU 
or  any  of  the  powers  and  authorities  to  him 
or  them  excepted  or  reserved  by  these  pre- 
sents ; "  and  at  his  and  their  costs  **  to  open, 
sink,  dig,  drive,  work  and  make  any  pits, 
shafts,  adits, canals,  watercourses, fences, 
soughs,  tunnels,  drains,  ways,pathj9,  roads, 
railways,  or  wharfs,  in  and  upon  the  said 
closes  and  hereditaments  under  which  the 
said  coal  and  minerals  so  reserved  to  the 
said  S.  Roberts,  his  heirs  and  assigns  as 
aforesaid  do  lie,  or  in  or  upon  any  part 
thereof,  doing  thereby  as  little  damage  as 
may  be  :  "  and  **to  win,  get,  work,  raise 
up,  stack,  carry  away,  sell  and  dispose  of 
all  the  said  hereinbefore  excepted  mines, 
veins,  beds,  or  stratum  of  coal,  fire  clay  and 
other  clay,  stone  and  other  minerals  under 
the  said  bed  of  coal,  called  the  High  Hazle 
Bed ;  and  to  build  and  maintam,  "  all 
such  engines,  gins,  whimsey  machinery, 
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sheds,  huts  and  other  erections  and  ma- 
chines whatsoever,  upon  the  said  heredi- 
taments  under  which  the  said  beds  of  coal, 
fire  clay  and  other  clay,  stone  and  other 
minerals,  so  reserved  to  the  said  SL  Roberts, 
his  heirs  and  assigns  as  aforesaid,  do 
lie,  as  may  be  deemed  necessary  or  ex- 
pedient for  raising,  getting  or  working 
so  much  of  the  veins  or  beds  of  coal, 
fire  clay  and  other  clay,  stone  and 
other  minerals  as  are  hereinbefore  re- 
served to  the  said  S.  Roberts,  his  heirs 
and  assigns,  and  for  draining,  raising  and 
discharging  the  water  therefrom,  and 
generally  to  do  and  perform  all  such  other 
acts  as  may  be  necessary  to  be  done  and 
performed  for  the  purpose  of  bringing, 
placing,  stacking,  snewing,  exposing  to 
view,  selling  and  disposing  of  and  carry- 
ing away  all  such  coal,  fire  clay  and  other 
clay,  stone  and  other  mineral  as  is  herein- 
before reserved  to  the  said  S.  Roberts,  his 
heirs  and  assigns,  as  aforesaid.  The  said 
S.  Roberts,  his  heirs  and  assigns,  well  and 
truly  performing,  folfiUing  and  keeping 
the  several  covenants^  and  agreements 
hereinafter  on  his  and  their  parts  con- 
tained with  reference  to  the  said  beds  of 
coal  and  the  several  powers,  liberties,  pri- 
vileges and  authorities  in  and  by  these 
presents  excepted,  reserved  or  given." 

To  have  and  to  hold  the  said  heredi- 
taments, <fec.,  with  the  appurtenances,  &c, 
— "  (except  and  reserved  as  aforesaid)  and 
also  reserving  to  the  said  S.  Roberts,  his 
heirs  and  assigns,  the  coal  rent  re- 
served  by  the  said  lease,  or  which  may 
become  due  and  payable  under  or  by 
virtue  of  any  of  tne  provisions  therein 
contained,  and  also  all  powers,  privileges 
and  remedies  for  the  recovery  thereof,  as 
also  all  other  powers,  privileges  and  au- 
thorities which  the  said  S.  Roberts,  his 
heirs  or  assigns,  would  have  been  entitled 
to  exercise  or  carry  into  execution  with 
reference  to  the  said  lease  in  case  these 
presents  had  not  been  executed,  with  their 
and  every  of  their  appurtenances,  subject 
nevertheless  to  the  hereinbefore  recited 
indenture  of  lease  so  far  as  the  same 
affects  the  same  hereditaments  and  pre- 
mises, and  to  the  powers,  privileges  and 
liberties  thereby  given  or  reserved — ^unto 
the  parties  of  the  third  part." 

Then  followed  (inter  alia)  covenants 


by  S.  Roberts  that  he  had  good  right  to 
assure,  Ac,  "  in  manner  and  subject  and 
reserved  as  aforesaid  ;'*  and  for  quiet  enjoy- 
ment, "  without  any  interruption  or  d^iial 
from  or  by  the  said  S.  Roberts  or  any 
person  or  persons  rightfully  claiming  or 
to  claim  under  or  in  trust  for  him,  ex- 
cept in  reference  to  the  said  lease  and  the 
b^  of  coal,  fire  clay  and  other  clay,  stone 
and  other  minerals,  rights,  liberties  and 
privileges  hereby  excepted  or  reserved," 
free  from  incumbrances  ;  and  for  further 
assurance ;  and  that "  excepting  under  the 
powers  contained  in  or  reserved  with 
reference  to  "  the  lease,  **  S.  Roberts,  his 
heirs,  or  assigns,  or  his  or  their  lessee  or 
lessees,  miners,  ^ents,  workmen,  and  ser- 
vants will  not  enter  upon  the  said  heredi- 
taments under  which  the  said  beds  of 
coal,  fire  clay  and  other  clay,  stone  and 
other  minersos  so  reserved  to  the  said  S. 
Roberts,  his  heirs  and  assigns  as  afore- 
said, do  lie  without  giving  notice  in 
writing  "  as  therein  provided  ;  and  that 
S.  Roberts,  his  heirs  and  assigns,  would 
also  make  reasonable  satisfaction  and 
compensation  to  the  parties  of  the  third 
part,  "  and  to  the  tenants  or  occupiers 
for  the  time^  being  of  the  hereditaments 
and  premises  hereinbefore  described  and 
hereby  conveyed  for  all  injury  or  damage 
to  be  done  to  buildings  now  erected  or 
which  may  hereafter  be  erected  on  the 
land  and  hereditaments,  hereinbefore  de- 
scribed, granted,  and  conveyed,  which  may 
be  required,  taken  down  or  reiiK)ved  by 
the  said^.  Roberts,  his  heirs  and  assigns, 
or  his  or  their  tenants  or  lessees  for  the 
purpose  of  opening,  sinking,  digging, 
driving,  workmg  and  making  any  pits, 
shafts,  adits,  canals,  water  courses,  fences, 
soughs,  tunnels,  drains,  ways,  paths,  pas- 
sages, roads,  railways  or  wharfs,  or  any 
of  those  purposes,  as  also  for  all  injury  or 
damage  to  the  com  and  other  crops,  for  the 
time  being  standing,  growing,  or  being 
thereon,  by  carrying  on  the  works  of  the 
said  mines,  getting  the  said  fire  clay 
and  other  clay,  stone  and  other  minerals, 
or  by  exercising  all  or  any  of  the  powers 
and  authorities  hereby  excepted,  reserved 
or  given  (except  as  after  mentioned"). 

"  Provided  neverthele$Sf  and  ii  is  hereby 
expressly  agreed  and  declared  by  a$td  he- 
tween  the  parties  to  these  presents^  that  the 
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said  8,  BobertSj  hie  heirs  or  assigns,  tenants 
or  lessees,  shall  not  he  liable  or  responsible 
to  the  said  Henry  Briggs,  Oeorge  Adsetts, 
Joseph  WiUiamson  and  William  SidduU, 
their  heirs  or  assigns,  tenants  o?*  lessees,  or 
to  any  person  or  persons  whomsoever,  for 
a/ny  damage,  injv/ry  or  loss  which  may  be 
caused,  occasioned  or  sustained  to  any 
dweUing'h^mse  or  dwelling-houses  or  other 
erections  or  buildings  which  shall  hereafter 
be  erected  or  built  upo^i  the  land  or  ground 
and  hereditamients  hereby  conv&yed  or  in- 
tended  so  to  be,  or  upon  any  part  or  parts 
(hereof,  by  or  in  consequence  of  or  which  can 
be  attributed  or  attributable  to  the  settling, 
sinking  or  lowering  of  the  said  land  or 
ground  and  hereditaments  or  any  part  or 
parts  thereof  which  moAf  be  caused  or  oc- 
casioned  by  the  opening,  sinking,  driving, 
working  and  making  any  pits,  shafts  or  other 
works,  or  to  the  wimiing,  getting,  working 
and  raising  the  coal,  clay,  stone  and  oth&r 
minerals  hereby  excepted  and  reserved,** 

And  that  S.  Roberts,  his  heirs  or  as- 
signs, would  pay  to  the 'parties  of  the 
third  part  "  for  every  acre  and  so  in  pro- 
portion for  any  greater  or  less  quantity 
than  an  acre  of  the  surface  of  i^e  said 
hereditaments  under  which  the  said  beds 
of  coal  and  minerals  so  reserved  to  the 
said  S.  Roberts,  his  heirs  and  assigns  as 
aforesaid,  do  lay  (sic),  which  shall  be  oc- 
cupied or  used  by  ihe  said  S.  Roberts, 
his  heirs  or  assigns,  or  his  or  their  tenants 
or  lessees,  agents,  workmen  or  servants, 
in  pursuance  of  iiie  liberties,  powers  and 
authorities  hereinbefore  excepted  and 
reserved,  the  yearly  rent  of  4Z."  And 
would  within  a  reasonable  time,  and  fi^m 
time  to  time  after  any  land  so^  occupied  or 
used  as  aforesaid,  should  cease  to  be  oc- 
cupied or  used  as  aforesaid,  level  and  make 
such  land  fit  for  tillage  according  to  the 
custom  of  the  country. 

Then  followed  clauses  similar  to  those 
in  the  lease  of  1840,  that  S.  Roberts,  his 
heirs  or  assigns,  should  pay  rates  and 
taxes  and  fence  and  keep  up  fences  and 
fill  and  level  useless  pits  or  shafts ;  and 
that  S.  Roberts,  his  heirs  and  assigns, 
and  his  and  their  tenants  and  lessees, 
might  remove  engines  and  machinery, 
Ac.  A  clause  giving  to  the  parties  of  the 
third  part  powers  of  entry  and  distress, 
in  respect  of  any  of  the  sums  therein  made 
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payable  which  should  be  due  and  unpaid 
for  twenty-one  days,  on  "  all  goods,  chat- 
tels and  effects  whatsoever  being  or  which 
shall  be  found  on  the  premises  then  oc- 
cupied by  the  party  or  parties  getting  the 
coal,  fire  clay  and  other  clay,  stone  and 
other  minerals  ;*'  and  arbitration  clauses. 

4.  By  deed  dated  the  9th  of  April, 
1860,  H.  Biigffs,  G.  Adsetts,  J.  William, 
son  and  W.  ^ddall,  and  their  mortgagees 
conveyed  to  0.  Robinson  a  portion  of 
the  land  conveyed  to  them  by  the  deed 
of  1857,  and  by  deed  dated  the  8th  of 
November,  1865,  C.  Robinson  conveyed  a 
portion  of  the  land  so  cdtiveyed  to  him 
to  R.  White. 

By  building  leases  dated  respectively 
the  8th  of  May  and  the  5th  of  September, 
1866,  R.  White  demised  to  J.  T.  Hall 
certain  portions  of  the  land  so  conveyed 
to  him  for  terms  of  800  yeats ;  and  by 
deeds  dated  inclusively  the  17th  of 
August  and  the  11th  of  October,  1866, 
these  leases  were  mortgaged  by  J.  T.  ELall 
to  the  plaintiffs.  The  land  and  buildings 
comprised  in  those  leasee  were  the  land 
and  buildings  in  question.  , 

5.  The  plaintiffs  and  the  s^eral  per- 
sons through  whom  they  derive  title  to 
the  land  and  buildings  in  question,  had, 
at  the  respective  times  of  their  becoming 
owners  of  the  same  under  the  said  assur- 
ances, notice  of  the  terms  of  the  lease  of 
1840,  and  of  the  deed  of  the  27th  of 
April,  1857. 

6.  The  buildings  on  the  land  now 
belonging  to  the  plaintiffs  consist  of 
twenty-four  houses,  which  were  first 
erected  in  1865.  Parts  of  the  said  land 
and  buildings  were  at  and  have  been  since 
the  time  of  the  subsidence  hereinafter- 
mentioned,  in  the  possession  of  the  plain- 
tiffs, and  the  rest  in  the  possession  of  their 
tenants. 

At  the  time  of  the  granting  of  the 
lease  of  1840,  the  land  under  which  the 
bed  of  coal  thereby  demised  lay  was  agri- 
cultural land  without  any  houses  or  build- 
ings thereon,  except  the  homestead  and 
£ftrm  buildings  mentioned  in  the  lease  of 
1840,  none  of  which  stood  upon  the  said 
land  now  belonging  to  the  plaintifis. 

7.  After  the  lease  of  1840  became 
vested  in  the  defendants,  they  worked  the 
coal  thereby  demised  under  the  powers  of 
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tbe  lease,  and  bei^een  the  1st  of  Maj, 
1868,  and  the  commencement  of  this 
action,  thej  advanced  and  extended  their 
workings  nnder  and  near  to  the  said  land 
and  buildings  of  the  plaintiff. 

8.  By  reason  of  such  workings  the 
land  and  buildings  subsided  and  sank,  and 
thereby  the  plaintiffs  sustained  damage. 

9.  The  said  land  would  have  subsided 
and  sunk  without  the  weight  of  the 
buildings. 

10.  The  demised  bed  of  coal  was  worked 
under  the  lease  of  1840  from  the  time  of 
the  same  being  so  demised,  and  the  several 
pillars  stipulated  for  in  the  lease  are  left 
as  thereby  provided,  but  these  pillars  are 
not  near  the  said  land  and  buildings  of 
the  plaintiffs. 

11.  There  was  nothing  in  the  course 
adopted  by  the  defendants  in  their  coal 
workings  contrary  to  the  usual  course  of 
mining  in  use  in  the  district.  It  would 
have  been  possible  to  leave  pillars  which 
would  have  supported  the  surface,  but  in 
that  event  the  coal  forming  such  pillars 
and  supports  would  have  h^  to  be  paid 
for  by  the  defendants  under  the  lease,  and 
would  have  been  lost  to  the  defendants. 

The  questions  for  the  opinion  of  the 
Court  are — 

First — ^Are  the  defendants  liable  to  the 
plaintiffs  for  any  damage  caused  by  the 
subsidence  P 

Second — If  so,  are  they  liable  for  any 
damages  caused  by  the  subsidence  to  the 
houses  of  the  plaintiffs  P 

If  the  opimon  of  the  Court  is  in  &vour 
of  the  plaintiffs  on  the  first  question,  judg- 
ment IS  to  be  entered  for  the  plaintiffs  for 
such  damages  (to  be  assessed  according 
to  the  opinion  of  theHUourt  on  the  second 
question)  as  shall  be  found  by  an  arbi- 
trator. 

K  the  opinion  of  the  Court  is  in  favour 
of  the  defendants  on  the  first  question, 
judgment  is  to  be  entered  for  the  de- 
fendants. 

Field  (CfcUnsford  Bruce  with  him),  for 
the  plaintiffs,  relied  on  Humphries  v. 
Brogaen  (1),  Smart  v.  Morton  (2),  Haines 

(1)  12  Q3.  Rep.  739;  s.  c  20  Law  J.  R«p. 
(n.».)  aB.  10. 

(2)  5  E.  &  B.  30  ;  8.  c.  24  Law  J.  Rep.  (n.s.) 
a  B.  260 


V.  Roberts  (3),  Browne  v.  Bohins  (4), 
Hamer  v.  Knotcles  (5),  DngdaU  v. 
Robertson  (6),  Rowbotham  v.  WiUon  (7), 
Proud  V.  Bates  (8),  Duke  of  Buccleugh  v. 
WakefieU  (9). 

Mantsiy  (Kemplay  and  Oould  with  him), 
for  the  defendants,  relied  on  7\iylor  v. 
Shafto  (10),  and  referred  to  Harris  v. 
Rydmg  (11). 

Our,  adv.  vuU, 

The  following  judgments  were  read  on 
the  11th  of  June. 

Cleasbt,  B. — ^This  case  was  argued  be- 
fore my  brothers  Martin  and  BramweU 
and  myself  and  the  judgment  which  I  am 
about  to  read  is  that  of  my  brother 
Martin  and  mvself.  The  question  is, 
whether  the  plaintifis  can  recover  against 
the  defendants  for  damages  to  their  houses 
or  their  land  caused  by  the  subsidence  of 
the  latter.  It  must  be  taken  as  a  €act  in 
the  case,  .that  the  subsidence  was  caused 
by  the  working  of  the  coal  mines  under- 
neath by  the  defendants. 

When  the  properfy  in  the  soO  and  in 
the  tniTi^rftla  underneath  belongs  to  dif- 
ferent persons,  the  general  inile  is,  no 
doubt,  that  each  must  use  his  property  so 
as  not  to  injure  that  of  the  otner.  It 
does  not  appear  to  be  well  settled  what 
the  exact  nature  of  the  right  of  the 
owner  of  the  soil  to  the  support  of  the 
subjacent  or  adjacent  minerals  is.  Lord 
Wensleydale  says  in  Rowbotham  v.  WtUon 
(12),  "  Whether  the  right  to  the  support 
given  by  the  land  below  to  the  lana  of 
thcjowner  of  the  sur&oe,  when  the  strata 
belongs  to  different  persons,  properly  is  to 
be  called  *  an  easement,'  as  it  is  by  Mr.  Qdle 
in  his  excellent  treatise  on  easements,  *  a 

(3)  7  E.  &  B.  625 ;  «.  c  25  Law  J.  Rep.  (k.s.) 
Q.B.  353  ;  in  error,  27  Law  J.  Rep.  (n.8.)  Eich.  49. 

(4)  4  Hurl.  &  N.  186;  b.  c.  28  Law  J.  Rep. 
(N.8.)  Exch.  2.50. 

(5)  6  Hurl.  &  N.  454 ;  8.  c  30  Law  J.  B^ 
(n.8.)  Exch.  102. 

(6)  3  Kay  &  J.  695. 
~  L.  Cas.  348 ;  s.  c  30  Law  J.  Repi  (ica) 


(6)  3  Kai 
h)  8  H.I 
Q.B.  49. 


(8)  34  Law  J.  Rep.  (n.8.)  Chanc  406. 

(9)  39  Law  J.  Rep.  (n.8.)  Chanc  44L 


(10)  8B.  &S.  228 


;  5  Mee.  &  W.  60 ;   8.  c.  8  Law  J.  R«p. 
(N.8.)  Exch.  181. 
(12)  8  H.L.  Ca8.  859. 
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natural  easement/  or  whether  it  is  to  be 
termed  a  rigJU,  exjrire  itaimw,  to  that  sup- 
port, or  whether  the  owner  of  the  surface 
has  merely  a  right  to  enjoy  his  own  land 
in  its  natural  state  and  condition  with  a 
right  of  action  against  the  owner  of  the 
land  adjoining  or  subjacent  when  the  act 
of  his  neighbour  does  him  an  injury,  are 
questions  immaterial  to  the  decision  of 
this  case  ;  though  the  last  proposition  ap- 
pears to  be  fully  established  by  the  judg- 
ment of  the  Court  of  Exchequer  Chiunber 
in  Bonomi  v.  Backhouse  (13). 

In  many  of  the  cases  the  analogy  of  th6 
owners  or  the  separate  flats  or  stories  of  a 
house  is  referred  to  and  it  places  the  matter 
in  a  clear  light  where  there  has  been  a 
separate  ownership  of  the  two  without 
its  being  known  how  they  became  sepa- 
rated, or  where  there  has  been  a  convey- 
ance of  the  land  with  a  reservation  or 
rather  exception  of  the  mines.  And  in 
such  cases  we  must  look  to  those  rights 
which  by  law  are  annexed  to  the  property 
in  each. 

But  it  appears  to  us  that  this  analogy 
does  not  exist  where  the  transaction  is  an 
ordinary  mining  lease,  which  is  a  contract 
entered  into  between  the  owner  of  both 
sur&ce  and  minerals,  and  a  lessee  or  a 
licensee  for  the  purpose  of  removing  and 
making  saleable  minerals  which  form  in 
part  what  is  called  the  natural  support  of 
the  soil.  This  is  a  contract  made  by  the 
owner  of  both  for  his  own  profit,  and  in 
order  that  the  coal  may  no  longer  lie 
valueless  merely  supporting  the  soil  above 
it,  but  may  be  sold  by  him  at  a  price  usuaUy 
in  the  form  of  an  acreage  rent,  which 
may  enormously  increase  tne  value  of  his 
prwerty. 

It  appears  to  us,  that  outside  of  this  con- 
tract uiei^  is  no 'reservation  of  any  right 
to  support)  whatever  the  exact  nature  of 
that  right  may  be,  but  that  we  must  look 
at  the  contract  itself,  and  by  a  proper 
construction  of  it,  having  regiurd  of 
course,  as  in  all  cases,  to  the  subject 
matter,  arrive  at  the  extent  to  which  the 
owner  authorises  the  minerals  to  be  re- 
moved. 

In  addition  to  the  reservation  of  a 
certain  acreage  rent  for  the  coal  got  (in 

(18)  28  Law  J.  Rep.  (n.s.)  Q.6.  378,  afianned 
in  H.  L.  34  Law  J.  Hep.  (n.8.)  Q.B,  181, 


the  present  lease  852.  an  acre),  it  is  an 
ordinary  clause  in  such  leases  to  have  a 
minimum  rent  reserved  to  the  lessor,  that 
is  to  say,  the  lessee  absolutely  binds  him- 
self to  get  at  least,  or  if  not  got  to  pay 
for,  one  or  two  acres  or  some  other  quan- 
tity of  the  coal  as  the  case  may  be  (in 
the  present  lease  2a.  Ir.  16p.).  It  is 
obvious,  that  for  such  advantages  as 
these,  th^  lessor  may  at  the  same  time 
that  he  grants  to  the  lessee  the  seam  of 
coal,  expressly  authorise  him 'to  take  the 
whole  of  it,  or  to  take  certain  parts  only, 
or  he  may  expressly  place  the  lessee 
under  certain  restrictions  as  to  the  mode 
of  working. 

It  strikes  us  very  strongly,  that  in  all 
these  cases  the  contract  would  regulate 
the  obligations  and  the  rights  of  the 
parties.  The  lessor  has  made  the  mines 
and  the  working  and  removing  them 
from  under  the  surface,  and  his  rights 
connected  therewith,  the  subject  of  con- 
tract. He  has  dealt  with  his  rights 
whatever  their  nature  may  be,  as  he  was 
at  liberty  to  do,  and  he  cannot  afterwards 
revert  to  them  as  the  foundation  of  a 
claim  as  if  they  were  of  a  nature  not 
capable  of  being  dealt  with  by  contract^ 
and  as  if  they  must  continue  to  exist 
jwre  natwcB  or  under  some  other  title. 

No  one,  we  conceive,  would  dispute,  if 
the  lessor  placed  the  lessee  under  a  cove- 
nant to  remove  the  whole  of  the  coal  in  a 
specified  manner,  and  to  pay  a  royalty  of 
so  much  a  ton  for  the  whole,  that  in  that 
case  there  would  be  no  responsibility  if 
in  consequence  of  this  being  done  the 
surjOetce  subsided,  or  that  such  a  case 
need  be  complicated  by  any  question 
whether  the  lessor  had  intended  to  give 
up  his  right  to  support.  The  only  ques- 
tion woidd  be,  whether  the  lessee  had 
done  what  the  lessor  authorised  him  and 
placed  him  under  covenant  to  do.  This 
and  the  other  cases  put,  seem  to  shew 
that  in  all  such  transactions  inter  partes 
the  contract  between  them  must  deter- 
mine what  acte  are  lawful  (as  between 
those  parties),  so  fieir  as  ite  proper  con- 
struction extends  to  those  acte. 

Where  there  is  a  lease  and  license  to 
teke  the  coal  at  an  agreed  acreage  rent 
with  a  minimum  rent  reserved,  if  the 
^rms  of  the  lease  are  thfkt  the  lessee 
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should  work  in  a  specified  manner  leaving 
certain  described  supports,  then,  if  the 
lessee  works  in  that  manner,  he  would 
only  have  done  what  he  was  authorised 
to  do,  and  would  not  be  responsible  if 
the  surface  subsided  in  consequence ;  and 
the  same  would  be  the  conclusion  if  the 
covenant  was,  that  he  should  work  ac- 
cording to  the  usual  mode  of  working 
coal  mines  in  the  district,  or  if  having 
placed  the  lessee  under  certain  restric- 
tions as  to  the  working,  and  so  made  the 
mode  of  working  the  subject  of  contract, 
the  lease  made  no  provision  as  to  the 
mode  of  working  in  general.  In  the 
latter  case  we  think  the  lessee  must  con- 
form to  the  usual  and  approved  manner 
of  working  in  the  district  (which  would 
probably  be  the  result  of  experience), 
and  that  if  he  did  so,  he  would  not  be 
responsible  for  the  consequences. 

The  lessee  would  then  know  what  he 
was  about,  and  how  to  proceed.  He  has 
to  conform  to  the  matters  prescribed  in 
the  lease,  and  to  the  usage,  and  can  go 
on  during  the  whole  period  of  his  lease 
to  get  me  coal  from  the  whole  area 
leased,  but  ff  he  has  no  guide  but  the 
necessity  to  avoid  subsidence,  he  must 
throughout  be  proceeding  as  an  experi- 
ment to  ascertain  how  much  can  be  got 
with  securitv,  and  in  case  some  partial 
subsidence  ^ould  take  place,  we  do  not 
see  whether  he  is  to  stop  or  to  go  on  as  a 
matter  of  right,  from  time  to  time,  per- 
haps, causing  farther  subsidence.  We  re- 
gard a  mining  lease,  not  merely  as  a 
transfer  of  property,  but  as  a  contract 
under  which  something  is  to  be  done,  and 
the  question  is  what  it  authorises  to  be 
done. 

If  the  authorities  were  clear  that  under 
a  mining  lease  the  right  of  the  owner  to 
have  the  soil  supported  by  the  minerals 
was  impliedly  reserved  in  the  absence  of 
something  which  shews  clearly  that  he 
g^ves  it  up,  we  should  not  offer  our  opinion 
in  opposition  to  them.  But,  although 
there  are  many  authorities  which  have 
settled  the  right  to  support  when  the  soil 
and  minerals  were  held  under  different 
titles,  or  where  there  has  been  a  convev- 
ance  of  the  land  reserving  the  minerals, 
or  where  the  sur&ce  and  minerals  are 
aevered  by  an  award  under  an  Inclosure 


Act — Ecmria  v.  By  ding  (11),  SttwipAnet  v. 
Brogden  (1),  Smart  v.  Morton  (2),  Bow^ 
hotham  V.  Wilson  (7) — ^the  cases  are  few" 
where  the  question  has  arisen  upon  a 
mining  lease. 

In  the  case  last  referred  to  therehad  been 
an  award  under  an  Inclosure  Act  which 
the  parties  interested  had  all  executed, 
and  Ix>rd  Wensleydale  considered  that  the 
award  being  so  executed  might  operate  as 
a  grant  of  a  right  to  work  the  minerals. 
He  used  (14)  the  following  language, 
which  seems  applicable  to  such  leases  as 
the  present — "  The  rights  of  the  grantee 
to  the  minerals  by  whomsoever  granted 
must  depend  upon  the  terms  of  the  deed 
by  which  they  are  conveyed  or  reserved 
when  the  surface  is  conveyed."  And  after 
pointing  out  that  some  right  to  get  the 
minerals  is  incident  to  the  grant  or  reser- 
vation where  there  is  no  express  limita> 
tion  to  get  them,  he  adds — "  But  it  rarely 
happens  that  these  mutual  rights  are  not 
precisely  ascertained  and  settled  by  the 
deed  by  which  the  right  to  the  mines  is 
acquired,  and  then  the  only  question  would 
be,  as  to  the  construction  of  that  deed, 
which  may  vary  in  each  case." 

The  case  of  Dugdale  v.  Bohertson  (6), 
was  much  relied  on  by  the  plaintiffs.  Li 
that  case,  in  which  the  minerals  had  been 
leased  at  certain  rents  and  royalties,  with 
a  provision  that  they  should  not  be  taken 
from  underneath  certain  specified  places, 
the  Vice-Chancellor  (Wood)  was  of  opi- 
nion that  in  a  lease  of  that  description 
there  was  a  presumption  that  the  right  to 
support  was  reserved  unless  it  appeared 
distinctly  by  express  yrords  upon  flie  in- 
strument that  it  was  intended  to  be  given 
up.  Upon  that  case,  it  may  be  observed, 
as  distinguishing  it  from  the  present,  that 
the  demise  there  was  of  all  the  minerals 
of  any  description  under  the  land  and  not 
of  one  seam  of  coal  called  the  High  Hasle 
Bed  as  in  the  present  case,  and  further, 
that  it  does  not  appear  what  the  reserva- 
tion of  rent  was,  whether  of  an  acreage 
rent  or  in  any  other  form.  We  may  as- 
sume, however,  that  there  was  not  a 
minimum  rent  as  for  two  acres  got,  or  so 
important  a  feature  would  not  be  omitted 
from  the  report  of  the  case  and  of  the  judg- 

(14)  8  H.L.  Cas.  p.  360. 
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ment.  The  Vice-Chancellop  in  the  judg- 
ment refers  to  the  case  of  the  nnder-story 
of  a  hoase  being  conveyed,  as  analogous, 
which,  as  we  have  before  stated,  seems  to 
us  a  difiCTent  case. 

But  this  decision  appears  to  us  to  be 
qualified  by  the  subsequent  cases  of  Shafto 
V.  Johnson  (15),  decided  by  the  same 
learned  Judge  (of  which  there  is  a  full 
report  in  8  Beat  &  Smith,  p.  252)  and 
Ta/ylor  v.  Shafto  (10).  Both  these  cases 
involved  the  same  question,  viz.,  whether 
lessees  of  coal  mines  under  a  certain  lease 
who  had  so  worked  the  mines  as  to  let 
down  the  sur&ce,  had  committed  an  ac- 
tionable wrong,  in  which  case  the  mining 
lease  would  not  have  been  an  incumbrance 
to  the  title  to  the  surface  afterwards  con- 
veyed, or  had  only  done  acts  which  the 
lease  authorized  them  to  do,  in  which  case 
the  lease  would  have  been  an  incum- 
brance. ^ 

In  Shafto  V.  Johnson  (15),  Vice-Chan- 
cellor  Wood  came  to  a  different  conclusion 
from  that  which  he  had  arrived  at  in 
Jhigdale  v.  Robertson  (6),  and  though 
there  were  no  words  distinctly  reserving 
the  right  to  support,  he  held  in  effect 
that  the  lessees  were  not  responsible  for 
the  subsidence  caused  by  getting  the 
minerals.  He  commences  ms  judgment  as 
follows  —  "I  have  careftilly  considered 
the  lease,  and  I  cannot  arrive  at  the  con- 
clusion, that  any  act  has  been  done  by  the 
lessees  which  is  unlawful  and  contrary  to 
the  stipulations  contained  in  it." 

This  embodies  the  view  which  we  take 
of  such  a  case  as  the  present.  In  the 
subsequent  part  of  the  same  judgment,  in 
which  the  subject  is  gone  into  very  fully 
and  the  whole  of  which  is  well  worthy  of 
consideration,  the  learned  Judge  refers  to 
the  case  of  JDugdale  v.  Bohertson  (6),  as 
one  which  went  to  the  full  extent  of  the 
authorities,  and  in  which  the  case  was 
put  as  strongly  as  it  well  could  be  against 
the  view  which  he  was  entertaining  in 
the  case  under  consideration.  No  doubt 
the  case  of  Dugdale  v.  Bohertsoji  (6)  is 
not  disapproved  of,  but  it  does  appear  to 
us,  that  the  principle  of  the  two  decisions 
is  not  the  same,  and  that  the  correct  view 
is  that  taken  at  the  beginning  of  the 

(16)  8  B.  &  3.  252.  n. 


judgment  in  Shafto  v.  Johnson  (16)  which 
we  have  given  above. 

The  judgment  of  the  Exchequer  Cham- 
ber, in  Taylor  v.  Shafto  (10),  agrees  with 
that  of  the  Vice-Chancellor  in  making 
the  terms  of  the  lease  decisive  as  to  the 
extent  to  which  the  lessees  were  justified 
in  going  in  working  the  mines.  The 
case  is  not  referi^d  to  as  decisive  of  the 
present  case,  because  the  terms  of  the 
lease  were  different  and  there  were  other 
covenants,  but  as  shewing  the  proper 
principle  of  decision. 

We  must  now  refer  to  the  terms  of  the 
lease  in  the  present  case,  which  seem  to  us 
to  be  sufficiently  clear  and  precise.  It  first 
contains  a  demise  of  all  the  seam  of  coal, 
called  the  High  Hazle  Bed,  lying  under 
certain  closes  containing  108a.  3r.  Ip.  It 
then  contains  certain  powers  over  the  sur- 
face, for  the  exercise  of  which  compensa- 
tion is  to  be  paid.  It  then  gives  power  and 
authority  to  dig  pits,  &c.,  and  to  win,  get, 
work,  raise  up,  stack,  carry  away,  sell  amd 
dispose  of  all  that  the  said  mine  or  bed  of 
coal.  It  then  gives  authority  to  take 
clay,  brick,  earth,  Ac,  from  the  surface, 
and  to  make  bricks  for  necessary  build- 
ings. 

It  will  be  seen  presently  that  the 
authoriiy  to  take  all  the  mine  is  after- 
wards qualified  by  certain  express  excep- 
tions. We  have  then  the  clauses  for  pay- 
ment of  rent,  according  to  which  there  is 
a  minimum  rent  of  200Z.  a  year,  as  for 
2a.  Ir.  16p.  got,  and  in  addition  85Z.  for 
every  additional  statute  acre,  including 
all  ribs  and  pillars  left  in  working  the 
coal,  with  the  exception  of  certain  specified 
pillars. 

The  meaning  of  this  appears  clearly  to 
be  that  as  the  coal  cannot  be  worked 
without  leaving  certain  ribs  and  pillars 
as  the  work  is  proceeding,  those  ribs  and 
pillars  though  not  removed  are  to  be  in- 
cluded in  the  half-yearly  measurement 
from  time  to  time  of  the  acreage  to  bo 
paid  for.  The  pillars  referred  to  are 
pillars  left  in  working  the  mine  which 
have  not  reference  to  the  support  of  the 
surface,  but  to  prevent  the  mine  from 
being  blocked  up  by  what  would  fall 
from  the  top  of  the  mine  and  interfere 
with  the  working. 

There  follows  afterwards  the  important 
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clause  of  exceptioiiB  out  of  the  mine 
which  the  lessees  are  to  be  allowed  to  take, 
and  which  exceptions  are  not  to  be  mea- 
sured in  and  paid  for,  namely,  that  the 
followine  pillars  shall  be  lefb  during  the 
whole'  of  the  term.  And  they  are  then 
specified.  This  appears  to  us  conclusive 
to  shew  that  the  otiier  pillars  which  are 
necessary  for  working  the  mine  and 
measured  in  as  the  work  proceeds  need 
not  be  lefb  during  the  whole  of  the  term, 
but  may  be  removed  when  not  wanted 
for  working  the  mine  in  the  usual 
manner. 

There  follows  afterwards  another  im- 
portant clause  regulating  the  manner  of 
working  the  mine,  by  which  the  lessees 
covenant  inter  cdia  during  the  continu- 
ance of  the  demise  to  work  and  manage 
the  mine  according  to  the  best  of  their 
skill  and  discretion,  and  in  a  good  and 
workmanlike  manner. 

It  apnears  to  us  that,  upon  the  reason- 
able and  proper  construction  of  this  lease, 
it  authorises  the  removal  of  all  the  coal 
with  the  exception  of  that  which  is  cove- 
nanted to  be  left  during  the  whole  term, 
and  subject  to  the  mine  being  worked  and 
managed  during  the  whole  term  in  a  good 
and  workmanlike  manner. 

If  there  existed  any  usual  and  approved 
mode  of  working  mines  in  the  district  we 
should  further  think  the  lessees  were 
bound  by  it,  though  not  expressly  men- 
tioned. 

We  have  only  then  to  consider  the  facts 
of  the  present  case  to  see  whether  the 
defendants  have  made  themselves  respon- 
sible for  what  they  have  done ;  and  upon 
this  we  think  the  statement  in  paragraphs 
10  and  11  of  the  case  ^are  sufficient  to  ab- 
solve the  defendants  from  liability. 

It  appears  from  the  previous  para- 
eraphs  that  in  consequence  of  the  de- 
^ndants'  workings  the  land  and  build- 
ings subsided,  and  that  the  land  would 
have  subsided  without  the  buildings; 
and  then  paragraph  10  states  that  all  the 
pillars  provided  for  by  the  lease  had  been 
1^;  and  paragraph  11  adds  that  there 
was  nothing  in  the  course  adopted  by  the 
defendants  in  their  coal  workings  contrary 
to  the  usual  course  of  mining  in  use  in 
the  district.  It  would  have  been  better 
if  instead  of  this  negative  statement  there 


had  been  a  positive  statement  that  the 
mine  was  worked  in  a  good  and  workman^ 
like  manner  and  according  to  the  usage 
of  the  dist^ct,  but  we  think  the  actual 
statement  necessarily  amounts  to  this. 
What  follows  in  paragraph  11,  namely, 
that  enough  pillars  might  have  been  left 
to  support  the  surfiEice  is  the  statement  of 
an  obvious  truism,  and  ought  to  have  no 
effect. 

We  think,  therefore,  that  the  defend- 
ants have  only  done  what  they  were 
authorised  to  do  by  this  lease,  and  that 
for  the  reasons  above  given  they  are  en- 
titled to  the  judgment.  This  makes  it 
unnecessary  to  consider  the  other  ques- 
tions argued  before  us,  namely,  to  what 
extent  the  plaintiffs  are  entitled  to 
recover. 

Bbahwell,  B. — In  this  oase  the  de- 
fendants have  a  lease  of  a  seam  of  coal 
It  may  not  appear  of  much  consequence 
by  what  name  their  interest  is  called,  bat 
the  word  "  lease"  may  in  such  cases  have 
helped  to  a  particular  conclusion.  For 
by  that  word  we  commonly  understand  a 
temporary  estate  granted  in  something 
which  at  the  end  of  the  term  is  to  he 
restored  to  the  lessor  in  the  condition  in 
which  it  was  delivered  to  the  lessee,  fair 
wear  and  tear  excepted,  as  in  a  lease  of 
land,  house  or  moveable  cHattel.  But 
that  is  not  the  intention  of  a  lease  of  a 
seam  of  coal.  That  is  more  a  sale  of  ike 
coal  or  grant  of  a  right  to  take  and 
remove  it  within  a  certain  time,  audit  is 
not  to  be  restored  at  the  end  of  that  time 
to  the  grantor.  Treat  it  as  a  sale  of  the 
coal,  provided  the  vendee  gets  it  all  within 
a  certain  time,  and  why  should  the  grantor 
be  at  liberty  to  say,  "  though  in  terms  I 
sold  the  whole  of  it,  yet  by  implication  I 
reserved  as  much  as  was  necessary  to  sup- 
port the  surface  in  its  natural  condition?  " 
Why  should  not  the  argument  be  good, 
"  If  you  meant  that  exception  you  should 
have  said  so  in  woi*ds  P  "  Suppose  a  sale 
of  brick-earth  or  gravel  by  metes  and 
bounds,  and  suppose  the  vendee  took  it 
all,  and  suppose  then  the  soil  of  the  vendor 
outside  the  boundary  crumbled  in  for 
want  of  lateral  support,  would  the  vendee 
be  liable  to  a  claim  in  respect  thereof  by 
his  vendor  ?    And  if  he  would,   why  F 
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With  great  respect,  snch  a  dealing  with  a 
seam  of  coal  is  more  like  seUmg  the 
materials  of  an  intermediate  floor  than 
letting  or  selling  the  floor.  Suppose  a 
man  with  a  three-storied  house  sold  the 
materials  of  the  second  floor,  would  he 
have  a  right  to  say,  "  But  you  must  leave 
enough  to  support  my  third  story  or  you 
must  prop  it  up  ?  "  it  is  true  a  lessee  of 
a  mine  may  take  all  the  coal  and  arti- 
ficially prop  the  surface,  but  practically 
this  is  impossible  owing  to  the  e^ense, 
and  the  same  argument  applies,  namely, 
why  did  not  the  grantor  stipulate  for  it  ? 

It  may  be  said  that  if  this  argument  is 
true  of  a  lease  or  grant  of  coals  to  be 
taken  in  a  certain  time  it  would  be  equally 
so  of  a  grant  to  be  taken  whenever  the 
grantee  thought  fit,  and  if  so  of  all  cases 
where  the  ownership  of  mines  and  sur- 
face was  severed,  and  that  the  authorities 
are  overwelming  the  other  way.  But  in 
the  first  place  the  argument  is  not  so 
strongly  applicable  where  the  grant  allows 
the  grantees  to  take  at'  any  time,  because 
a  grantor  may  well  allow  his  land  to  be 
let  down,  provided  it  is  to  be  done  within 
a  certain  time,  where  he  would  object  if 
he  could  not  tell  for  all  futurity  when  it 
might  happen.  In  the  next  place,  where 
the  terms  of  severance  are  not  known, 
but  only  that  there  is  a  severance,  then  it 
may  as  well  be  presumed  one  way  as  the 
other.  That  is  a  case  of  ownership,  not 
contract  as  this  is.  Here  the  terms  of 
the  contract,  that  gives  the  right  to  take 
the  coal  are  known,  and  the  question  is, 
why  does  not  the  general  principle  apply, 
namely,  look  at  what  is  said  in  the  deed 
and  add  nothing  except  from  a  necessity 
for  doing  so  ?  Then  those  terms  give  the 
defendants  the  whole  of  the  coal,  for 
there  is  no  diflerence  between  the  words, 
"the  coal,"  and  "all  the  coal,'*  and 
indeed  the  words  here  arc  "all  that 
seam.*'  Then  what  necessity  is  there  for 
implying  a  matter  contradictoiy  thereto, 
namely,  that  the  right  is  not  to  the  whole 
of  the  coal,  but  only  to  part,  leaving 
enough  to  support  the  surface  ? 

But  supposing  these  would  be  right 
principles  on  which  to  decide  this  case — 
and  I  am  not  sure  they  would — I  have 
great  difiiculty  in  applying  them  to 
this  case,  and  in  adopting  the  forcible 


arguments  of  my  brothers  Martin  and 
Cleasby.  For  the  cases  have  established 
that  where  there  is  a  severance  of  mines 
from  the  rest  of  the  soil,  however  it  may 
have  been  created,  what  the  learned 
counsel  for  the  plaintiffs  called  the  natu- 
ral right  is,  that  those  entitled  to  the 
mines  and  those  entitled  to  the  residue  of 
the  soil,  must  each  so  use  his  part  as  not 
to  injure  the  other ;  probably  on  the 
basis  of  the  maxim,  sic  utere  tuo  ut  alienum 
non  IcBdas.  This  rule  was-  alleged  by 
the  plaintiffs,  and  indeed  admitted  by 
the  defendants'  counsel,  to  apply  to 
cases  where  the  mines  were  leased.  And 
it  was  agreed  that  the  question  must 
depend  on  the  terms  of  the  lease,  and 
whether  from  them  this  natural  or  ordi- 
nary right  had  been  given  up  by  the 
lessor.  For  these  positions  Harris  v. 
By  ding  (11),  Humphries  v.  Brogden  (1),  * 
Smart  v.  Morton  (2),  Bowhotham  v.  Wilson 
(7),  Dugdale  v.  Robertson  (6),  Taylor  v. 
Shafto  (10),  and  other  cases  were  cited. 
It  seems  to  me  that  Dugdale  v.  Bohertsofi 
(6)  is  not  easily  distinguishable  from  this 
case. 

Assuming  this  rule  to  apply  to  leases, 
we  must  examine  the  deed  to  see  if  there 
is  anything  to  take  away  this  so-called 
natural  right.  Now  the  lessees  are  to 
pay  by  an  acreage  rate  no  doubt,  and  so  if 
they  have  to  leave  pillars  they  will  pay 
for  what  they  do  not  take.  It  may  be 
they  have  allowed  for  this  in  calculat- 
ing the  rent.  It  is  expressly  provided 
that  the  measurement  is  to  include  "  all 
ribs  and  pillars  lefl  in  working  the  said 
coal,"  except  certain  named  pillars.  They 
will  therefore  have  to  pay  for  something 
included  in  the  acreage  which  they  must 
or  may  have  to  leave  for  any  reason,  and 
why  not  then  for  pillars  to  support  the  sur- 
face ?  Further  it  was  said  that  the  obb'ga- 
tion  which  is  in  the  lease  to  leave  certain 
named  pillars,  precluded  the  necessity  of 
leaving  others  on  the  principle  of  expressio 
unites  est  exchisio  alterius.  But  this  is  not 
so.  That  maxim  only  applies  where  the 
expressed  matter  would  be  superfluous  if 
the  implied  were  expressed  or  assumed. 
That  is  not  the  case  here.  The  named 
pillars  are  to  be  left  for  wholly  different 
purposes  than  the  general  support  of  the 
surface.     This  was  decided  in  Dtigdale  v. 
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Robertson  (6).  (See  per  Wood,  V.C., 
8  B.  &  S.  255-257).  In  the  result  I  find 
nothing  to  limit  that  natural  or  ordinary 
right,  ^  it  exists  in  cases  of  leases  of  mines, 
and  so  ^  I  should  have  great  difficulty 
in  deciding  against  the  plamtifis. 

Taylor  v.  Shafto  (10)  and  Shafio  v. 
Johnson  (15),  are  in  no  way  contrary  to 
Dugdale  v.  Bohertson  (6).  ia.  those  cases 
it  was  held,  both  at  law  and  in  equity, 
that  the  lessor  of  the  mines  had  made  the 
lessee  covenant  to  do  what  was  incon- 
sistent with  leaving  supports  for  the 
surface.  The  Vice-ChanceHor  says  (17), 
'*  I  can  come  to  only  oie  conclusion,  viz., 
that  there  was  an  intention  that  all  the 
coal  that  could  be  got,  regard  being  had 
to  the  safety  of  the  mine,  should  be  got.'' 

The  second  question  is  this — the  defend- 
ants' lessor,  Mr.  Sotheron,  conveyed  the 
whole  of  the  premises,  including  the  re- 
version in  the  mines,  to  Roberts.  Roberts 
reserving  to  himself  the  rent  and  rever- 
sion of  the  mines,  fire  clay,  other  clay, 
stone  and  minerals,  granted  and  conveyed 
the  residue  of  the  soil  to  the  plaintiffs.  And 
it  was  contended  by  the  defendants  that  by 
this  conveyance  the  grantees  took  without 
a  right  to  support  for  houses  built  over 
the  mines,  and  without  a  right  to  recover 
damages  for  injury  to  houses  arising  from 
the  surfstce  being  let  down  by  minfhg 
operations.  This  undoubtedly  is  so,  if 
those  mining  operations  were  carried  on 
by  Roberts  or  by  his  lessees  under  leases 
granted  subsequently  to  the  conveyance 
to  the  plaintifis.  But  it  was  said  by  the 
plaintiffs  not  to  apply  to  the  defendants, 
who  were  lessees  at  the  time  of  the  con- 
veyance to  the  plaintiffs.  I  think  it  does. 
The  lease  of  June,  1840,  under  which  the 
defendants  have  the  right  to  work,  is 
mentioned  in  the  conveyance  to  the  plain- 
tiffs, and  the  words  are  general  and  un- 
qualified— ^'  Roberts,  his  heirs  or  assigns, 
tenants  or  lessees,  shall  not  be  responsible  " 
for  damages  caused  to  dwellings,  which 
shall  "  hereafter  "  be  erected,  1^  mining 
operations.  And  it  is  clear  that  as  the 
mines  and  the  reversion  of  the  mines  were 
separated  from  the  rest  of  the  soil,  Roberts 
covenants  with  the  plaintiffs  for  the  per- 
fonoanoe  of  the  same  matters  for   the 

(17)  8  Bi  &  S.  256. 


benefit  of  the  surface  owners  that  the 
lessees  had  covenanted  with  Sotheron  to 
perform  for  their  benefit.  And  it  is  also 
clear  that  a  power  of  distress  which  is 
given  to  the  plaintiffs  would  enable  them 
to  distrain  on  the  defendante'  goods. 

It  is  asked,  why  are  the  defendante  to 
have  the  benefit  of  an  arrangement  to 
which  they  are  not  party  or  privy  ?  The 
answer  is  that  the  ver^  foundation  of  the 
plaintiflfe'  case  is  a  right  to  support  as 
against  the  defendants,  and  if  the  plain- 
t^s  have  teken  their  estate  without 
that  right,  the  defendante  incidentallv 
get  a  t^nefit  perhaps  not  contemplated. 
It  may  be  that  Roberte  thought  the  de- 
fendante entitled  to  work  so  as  to  cause 
subsidence  of  the  sur&ce.  It  ma;^  be, 
though  we  cannot  see  why,  that  he  wished 
them  to  be  so  entitled.  Be  that  as  it  may 
it  seems  clear  to  me  that  the  plaintifi 
have  taken  their  estete  subject  to  a  n^t 
in  Roberte  and  his  tenants,  including  the 
defendante,  to  damage  the  surface  houses 
without  a  liabihty  to  compensate  the  plain- 
tiffs and  their  tenante.  "" 

It  is  as  though  a  man  owned  hrms  A 
and  B.,  and  granted  B.,  reserving  a  right 
of  way  over  it  to  himself  as  owner  and 
his  teiiants  of  A.  This  would  operate 
as  a  grant  by  the  grantee  of  B.,  and  would 
enure  for  the  benefit  of  an  existing 
lessee  of  A.  It  would  be  strange  if  the 
defendante  could  surrender  their  lease, 
and  then  on  the  grant  of  a  ne.w  one  have 
the  right  and  yet  not  have  it  now. 

But  there  is  nothing  in  the  conveyance 
to  the  plaintiff  to  take  away  their  natural 
or  ordinary  right  of  support  to  the  land  if 
it  eziste,  and  therefore  if  there  is  any 
damage  to  land  by  subsidence,  and  the 
defendante  are  not  right  on  the  first 
question,  the  plaintiffs  are  entitled  in  re- 
spect of  it.  This  is  probably  of  small 
consequence,  and  having  r^;ard  to  the 
opinions  of  my  brothers  Martin  and 
Gleasby  I  answer  both  questions  in  fiftvour 
of  the  defendante. 

Judgment  for  the  defendants. 

Attorneys— Pattison  &  Wigg,  for  plainUffii; 
Singleton  &  Tattershall,  a«enta  for  Herbert 
Br&mley,  Sheffield,  for  defSmdanU. 
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WAY  COMPINT. 


Railway — Railways  Gla/uses  Consolida^ 
tion  Act,  1845,  8^9  VicL  c.  20.  a.  68— 
Duty  to  Fence  adjoining  Lands — Liahi^y 
to  Persons  not  Owners  or  Occupiers. 

When  a  railway  company  Tuwe  neglected 
the  duty  imposed  on  them  by  the  Railways 
Clauses  Consolidation  Act,  1845,  to  f^hM 
their  line  from  the  adjoining  lands,  and  in 
conseqwnce  of  such  neglect  cattle  in  the  ad- 
joining  tabids  pass  on  to  the  line  and  are  in- 
jured  by  the  company's  trains,  an  action  for 
the  injury  may  be  maintained  against  the 
company  by  the  owner  of  the  cattle,  though  he 
has  no  more  interest  in  tJie  adjoining  lands 
than  a  license  from,  the  occupier  thereof  to 
graze  the  cattle  there. 

Action  for  a  breach  of  the  duty  im- 
posed on  the  defendants  by  the  Railways 
Clanses  Consolidation  Act,  1845,  8  <fc  9 
Vict.  c.  20. 8. 68  (1),  to  fence  their  line  from 
the  lands  adjoining,  whereby  the  plain- 
tiff's mare  strayed  on  to  the  line  and  was 
killed  by  the  defendants'  train. 

At  the  trial  before  Blackburn,  J.,  at  the 
Warwick  Summer  Assizes,  1872,  the  fol- 
lowing fjEUJts  were  proved.  The  plaintiff's 
mare  was  kept  in  a  stable  which  he  hired 
from  a  friend,  who  occupied  also  the  field  in 
which  the  stable  stood  and  which  adjoined 
the  defendants'  line.  The  plaintiff  was 
also  permitted  without  payment  to  graze 
the  mare  in  the  field.  One  night  the  mare 
escaped  (without,  as  the  jury  found,  any 
negligence  on  the  part  of  the  plaintiff) 
from  the  stable,  passed  into  the  field  and 
thence  through  a  gap  in  the  fence  on  to 
the  defendants'  line,  where  she  was  killed 
by  a  train  of  the  defendants^    The  de- 

(1)  That  secdon  enacte — 

"llie  company  shall  make  and  at  all  tiroes 
thereafter  maintain  the  following  works  for  the 
accommodation  of  the  owners  and  occupiers  of 
lands  adjoining  the  railway  (that  is  to  say)  .  .  . 

"Also  sufficient  posts,  rails,  hedges,  ditches, 
mounds  or  other  fences  for  soparatiDg  the  land 
taken  for  the  use  of  the  railway,  from  the  adjoin- 
ing lands  not  taken,  and  protecting  such  lands 
from  trespass,  or  the  cattle  of  tlie  owners  or  the 
occupiers  thereof  from  straying  thereout  by 
reason  of  the  railway,  together  with  all  necessary 
gatos  made  to  open  towards  such  adioining 
lands  and  not  towards  the  railway,  and  all  neces- 
sary stiles.' 

Nbw  Sbbiks,  42. — ^EXCHBQ. 


fondants  admitted  tiiat  they  were  bound 
under  the  statu^  to  repair  the  fence  as 
to  owners  and  occupiers,  but  not  as  to 
the  plaintiff.  The  verdict  was  entered  for 
the  plaintiff  for  31  i.  10s.,  the  value  of  the 
mare,  with  leave  to  the  defendants  to 
move  to  enter  it  for  them  on  the  ground 
that  the  dut^r  imposed  by  the  statute  was 
only  as  reffards  "  owners  aa4  occupiers," 
and  that  the  plaintiff  was  neither. 

Field  moved  for  a  rule  in  accordance 
with  the  leave  reserved. — The  plaintiff 
was  not  the  owner  or  occupier  of  the  ad- 
joining land  and  cannot  maintain  the 
action.  The  statute  does  not  give  a  right 
of  action  to  ttie  owner  of  agisted  cattle,  or 
at  least  not  to  the  owner  of  cattle  straying 
on  to  the  adjoining  land,  if  such  owner  is 
not  the  o^vner  or  occupier  of  the  adjoining 
land — Dovaston  v.  Payne  (2),  RicJcetts  v. 
TJie  East  and  West  India  Docks  Railway 
Company  (3).  The  plaintiff  cannot  even 
claim  the  position  of  a  licensee,  for  it  was 
at  night,  and  the  mare  was  not  exercising 
the  license  of  grazing,  which  was  confined 
to  the  day-time.  She  was  a  trespasser,  and 
that  is  enough  to  prevent  the  plaintiff 
from  recovering. 

Kellt,  C.B. — The  mare  was  lawfully 
in  the  close,  out  of  which  she  escaped  on 
to  the  railway  through  a  defect  in  the 
fence  which  the  railway  company  were 
bound  to  keep  in  repair.  It  was  argued 
that  only  the  owner  or  occupier  of  the 
close  could  maintain  this  action,  but  the 
mare  was  in  the  close  by  the  license  of 
the  occupier,  and  it  would  be  against 
common  sense  if  we  were  to  construe  the 
statute  to  mean  that  under  these  circum- 
stances the  owner  of  the  mare  could  not 
maintain  this  action. 

Mabtin,  B. — I  am  entirely  of  the  same 
opinion.  I  think  the  duty  imposed  by 
the  statute  is  as  to  all  cattle  lawfully  on 
the  adjoining  lands. 

Bramwell,  B. — I  am  of  the  same 
opinion.  If  Mr.  Field  bo  right,  then  sap- 
posing  an  occupier  has  two  fields  adjoin- 
ing the  railway,  in  one  of  which  tho 
fences  are  sound  and  in  the  other  there  is 

(2)  2  H.  Black.  628;  s.c.  2  Smith  L.  C.  124 
(6th  edit.) 

(3)  12  Com.  B.  Rep.  160 ;  s.  c.  21  Law  J.  Rep. 
(n.s.)*C.P.  201. 
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a  gap,  and  a  horse  belonging  to  the  occa- 
pier  leaps  oat  of  the  fint  field  into  the 
second,  and  so  escapes  through  the  gap 
on  to  the  railway  and  is  killed  by  a  train, 
the  company  would  not  be  liable.  Bui 
Mr.  Field  would  say  "  no ;  there  is  a  dif- 
ference in  the  two  cases,  because  here  the 
plaintiff  is  neither  owner  nor  occupier." 
But  I  think — without  saying  whether  the 
plaintiff  was  an  occupier  or  not — that 
the  duty  of  maintaining  the  fences  is  for 
the  benefit  of  all  those  who  have  tiie 
right  to  hare  their  cattle  on  the  lands  in 
question. 

PiGOTT,  B. — I  am  of  the  same  opinion. 
The  statute  is  for  the  benefit  of  owners 
and  occupiers,  and  one  use  which  an 
occupier  may  make  of  the  lands  is  to  let 
the  cattle  of  a  friend — as  was  done  here 
— graze  on  the  land. 

EtUe  refused.. 

Attorneys — Hobinson  &  Preston,  agents  for  Row- 
lands, Bagnall  &  Rowlands,  Birmingham,  for 
plaintiff;  Beale,  Marigold  &  Beale,  for  de- 
fendants. 


1872.  1  THE  PLUMSTKAD  BOARD  OF  WORKS 
Not.  11.  J  V,  IKGOLDBY  AND  OTHBBS. 

Metropolis  Local  Management  Acl^  1862 
(25  ^  26  Vict  c.  102.  a.  77)— Paving  Ex- 
penses — ApporHoned  Amount  of  Expenses 
payable  by  Future  Owners  —  Charge  on 
Land, 

The  effect  of  the  77th  section  of  the  Me- 
tropolis Local  Management  Act,  1862,  is  to 
make  the  apportioned  amount  of  paving 
expenses  incurred  under  the  Act  a  charge 
on  the  premises  in  respect  of  which  the 
amount  has  been  apportioned;  and  the 
district  heal  board  may  recover  the  amounts 
so  apportioned  from  subsequent  owners  of 
the  premises  accordingly^  aUlwugh  no  ar* 
rangement  be  made  for  payment  by  instal' 
ments. 

This  was  a  Special  Case  stated  in  an 
action  brought  to  recover  671  10«.,  under 
the  circumstances  hereinafter  set  forth. 

The  Board  of  Works  for  the  Plum- 
stead-district  derive  their  authority  from, 
and  act  under  the  Metropolis  Local  ^^• 


agement  Acts  1856  and  1862  (18  &  19 
Vict.  c.  120  and  the  25  A  26  Vict  c.  102). 
In  pursuance  of  the  powers  vested  in 
them  by  s.  105  of  the  former  of  the 
said  Acts,  the  board  at  a  meeting  duly 
held  on  the  25th  of  March,  1868,  resolved 
that  a  certain  new  street  within  their 
district,  called  Granville  Mews  North,  in 
the  pansh  of  Lee,  was  not  paved  to  their 
satisfaction,  and  that  it  was  expedient 
that  the  same  should  be  paved  throughout 
the  whole  of  the  breadth  of  the  carriage- 
way and  footpaths  thereof,  in  accordance 
wiui  a  certain  plan  and  estimate  of  their 
surveyor,  and  that  the  owners  of  the 
several  houses  forming  the  said  street  and 
the  owners  of  land  bounding  and  abutting 
on  the  said  street,  should  pay  the  sum  of 
170Z.  12s,  4<2.,  being  the  amount  of  the 
estimated  expenses  of  the  said  paving,  and 
they  further  apportioned  the  said  amount 
of  170Z.  13^.  id.,  between  tiie  several 
owners,  according  to  a  certain  schedule 
appended  to  the  said  resolution. 

At  the  same  meeting  the  plaintiffs 
passed  a  further  resolution  with  regard 
to  another  new  street,  called  Middle 
Granville  Mews,  and  apportioned  the  ex- 
pense of  paving  the  same  among  the 
owners  of  houses  forming,  and  of  land 
bounding  and  abutting  upon  the  same. 

A  house  with  stables  and  land  in  re- 
spect of  which  apportionments  were 
respectively  made  as  aforesaid,  were  then 
the  property  of  William  C.  Banl«  now 
deoeasea. 

No  separate  apportionment  was  made 
in  respect  of  the  said  land,  but  the  same 
was  included  in  that  made  in  respect- of 
the  said  houses  and  stables,  the  total 
amount  being  67 L  10s, 

No  notice  was  given  to  the  said  William 
C.  Banks  of  the  mtention  of  the  plaintiflb 
to  pave  the  said  street,  nor  was  any  part 
of  the  amounts  mentioned  in  the  said 
apportionments,  and  now  sought  to  be 
recovered,  ever  paid  by  the  said  William 
C.  Banks  or  by  anyone  else. 

On  the  8rd  of  December,  1868,  the  said 
William  C.  Banks  mortgaged  the  said 
houses,  stables  and  land  to  the  defendants, 
the  trustees  of  the  Planet  Building  So- 
ciety, and  having  subsequently  made 
default  in  paying  the  moneys  secured  bv 
the  mortgage  deeds,  the  defendante  as  8n<ui 
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tmstees  entered  into  and  took  possession 
of  the  said  houses,  stables  and  land  on 
the  25th  December,  1869. 

Until  the  3rd  of  December,  1868,  the 
said  defendants  had  no  interest  or  estate 
whatever  in  the  said  houses,  stables  and 
land,  and  they  received  no  notice  of  or 
information  respecting  the  said  apportion- 
ments, until  the  15th  of  November,  1870  ; 
and  they  revised  to  pay  the  same,  where- 
upon this  action  was  commenced. " 

The  question  for  the  Court  was — 
whether  the  action  was  maintainable 
against  the  defendants  as  owners  in  re- 
spect of  all  or  any  of  the  said  apportion- 
ments. 

BarroWy  for  the  plaintiffs,  contended 
that  the  words  found  in  the  77th  sec- 
tion (1)  of  the  later  Act  (25  &  26  Vict. 
c.  102),  enabling  the  board  to  recover  the 
costs  and  charges  "either  before  the 
work  shall  be  commenced,  or  during  its 
progress,  or  after  its  completion,"  removed 
all  difficulty  that  might  have  stood  in  the 
plaintiffs'  way  if  they  had  to  rely  only  on 
the  105th  section  of  the  earlier  Act  (18 
&  19  Vict.  c.  120),  directing  deficiencies 
to  be  made  good  by  the  owners  *,  that  the 

(1)  The  77th  section  is  as  follows — 
**  Where  any  vertiy  or  district  board  shall, 
under  the  powers  given  by  the  one  hundred  and 
fifth  section  of  the  firstly-recited  Act,  have  paved 
or  be  about  to  pave  any  new  street,  the  owners  of 
the  land  bounding  or  abutting  on  such  street  shall 
be  liable  to  contribute  to  the  expenses  or  estimated 
expenses  of  paving  the  same,  as  well  as  the  owners 
of  houses  therein,  provided  that  it  shall  be  lawful 
for  the  vestry  or  district  board  to  charge  the 
owners  of  land  in  a  less  proportion  than  the 
owners  of  house  property,  shoula  they  deem  it  just 
and  expedient  so  to  do ;  and  any  such  costs  or  ex- 
penses, including  the  costs  of  paving  at  the  points 
of  intersection  of  streets,  and  all  other  incidental 
costs  and  charges  shall  be  apportioned  by  the 
vestry  or'  board,  and  shall  be  recoverable  either 
before  the  work  shall  be  commenced,  or  during  its 

Erogress  or  after  its  completion ;  and  it  shall  be 
kwful  for  the  vestry  or  district  board  at  their  dis- 
cretion to  accept  payment  of  the  amount  appor- 
tioned or  charged  in  respect  of  each  iiouse  or 
premises  by  instalments  spread  over  a  period  not 
exceeding  twenty  years,  and  any  such  amount 
shall  be  recoverable  from  the  present  or  any 
future  owner  of  the  premises,  either  by  action  at 
law  or  in  a  summary  manner  before  a  justice  of 
the  peace,  at  the  option  of  the  vestry  or  Doard." 

The  96th  section  empowers  the  vestry  or  district 
board  to  require  payment  of  the  costs  and  expenses 
from  the  owner  or  occupier. 


e£fect  of  the  later  Act  was  to  make  these 
costs  a  charge  on  the  land,  and  that  this 
view  was  supported  by  The  Vestry  of  J?er- 
monds&y  y.  Bamsey  (2),  where  it  was  held 
that  an  unsatisfied  judgment  against  a 
former  owner  was  no  bar  to  an  action  for 
such  expenses  against  a  tenant  under  a 
subsequent  owner. 

B.  O.  WUberfarce  (with  him  K  E. 
Prest)^  contended  that  the  effect  of  the 
later  Act  was  only  to  permit  the  appor- 
tionment to  be  made,  either  before  the 
commencement,  or  during  the  execution, 
or  after  the  completion  of  the  works,  but 
not  to  alter  the  persons  liable,  who  were 
to  be  the  oumers  at  the  time  of  the  appor- 
tionment;  that  the  introduction  of  the 
words,  "  present  or  future  ownexfi,^*  in  that 
clause  of  the  77th  section  relating  to  pay- 
ment by  instalments,  shewed  that  the 
Legislature  did  not  intend  the  earlier  por- 
tion of  the  sectioiTto  apply  to  subsequent 
owners  ;  for  if  they  did  so  intend,  the  in- 
troduction of  those  words  was  superfluous ; 
and  that  the  96th  section  did  not  autho- 
rize the  board  to  transfer  the  liability  to 
a  subsequent  owner,  but  simply  enabled 
them  to  elect  between  the  owner  and  the 
occupier  at  the  time  of  apportionment. 

Barrow  was  not  called  on  to  reply. 

Kbllt,  C.B. — 1  am  of  opinion  that  the 
plaintifi&  are  entitled  to  recover  by  force 
of  these  two  statutes,  either  from  the 
owner  at  the  time  of  the  apportionment, 
or  from  a  subsequent  owner.  Under  the 
earlier  Act  the  power  of  the  local  boards 
to  recover  from  subsequent  own6ts  was 
limited  to  cases  where  the  expenses  ac- 
tually incurred  exceeded  the  estimated 
expenses;  but  the  inconvenience  arising 
from  this  limitation  was  remedied  by  the 
later  Act  of  1862,  the  77th  section  of  w^ch 
provides  that  tiiese  costs  and  expenses 
shall  be  apportioned  and  shall  be  recover* 
able  either  before  the  work  be  commenced, 
or  during  its  progress,  or  after  its  com- 
pletion ;  and  ftirther  that  the  local  boar^ 
may  acc^t  payment  of  the  "  amount  ap- 
portioned''  by  instalments,  and  recover 
"  such  amount  **  from  the  present  or  any 
future  owner.  This  shews,  m  my  opinion, 
that  the  word  ''  amount "  in  the  clause  as 

•  (2)  40  Law  J.  Bep.  (».8.)  C^P.  206. 
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to  recovery  means  the  "whole  amount 
apportioned,"  whether  payable  by  instal- 
ments or  not.  The  premises  have  been 
benefited  by  the  expenditure,  and  ifc  is 
only  reasonable  that  the  apportioned  cost 
should  be — ^what  the  Act  of  1862  makes 
it — a  charge  upon  the  premises. 

Bramwell,  B.,Channell,  B.,  and  Pigott, 
B.,  concurred. 

Judgment  for  tlie  jplaiiitiffs. 

Attorneys— J.    M.    Dale,    for  plaintiffs;    Ingle, 
Cooper  &  Holmes,  for  defendants. 


1872. 
Nov.  22. 


>  WELSH  V.  MERCER  AND  ANOTHERi 


Fractice — New  Trial  in  Liverpool  Court 
of  Passage — Verification  of  Assessor's  Sig- 
nature to  Notes. 

In  movvng  in  this  Court  foi*  rules  for  a 
new  trial  or  to  enter  a  nonsuit  in  ca^es  tried 
in  the  Liverpool  Court  of  Passage,  a  rule  to 
shew  cause  will  not  he  granted  unless  either 
the  counsel  moving  was  present  at  the  trial, 
or  the  assessor's  notes  ar^  produced  with  cm, 
affidavit  venfyi/ng  the  assessor's  signature. 
When  canise  is  shewn  the  assessor's  notes 
must  he  produced  with  a  similar  affidavit. 

This  action  was  tried  in  the  Court  of 
Passage  at  Liverpool  before  the  assessor, 
when  a  verdict  was  entered  for  the  plain- 
tiff for  35L  A  rule  to  shew  cause  why 
a  nonsuit  should  not  be  entered  having 
been  obtained  on  behalf  of  the  defendant 
by  B.  O.  Williams — 


Segar,  for  the  plaintiff  appeared  to 
shew  cause,  but  when  the  assessor's  notes 
of  the  trial  were  produced,  it  appeared 
that  his  signature  had  not  been  verified 
by  affidavit. 

B.  0.  WilliatASj  in  support  of  ihe  rule, 
urged  that  the  verification  was  not  neces- 
sary, at  least  not  on  this  rule  which  did 
not  purport  to  have  been  moved  on  the 
production  of  the  assessor's  notes,  and 
referred  to  Morrison  v.  Wookey  (1). 

The  Court  (2)  said  that  the  rule  in 
this  Court  was  that  in  cases  tried  before 
the  Court  of  Passage,  no  rule  for  a 
new  trial  or  to  enter  a  nonsuit  could  be 
moved  unless  either  the  counsel  moving 
was  present  at  the  trial,  or  the  assessor's 
notes  were  produced  with  an  affidavit 
verifying  the  assessor's  signature,  and 
that  when  cause  is  shewn  the  assessor's 
notes  must  be  produced  with  a  similar 
affidavit;  and  they  refused  .to  allow  the 
argument  to  proceed  except  upon  an 
undertaking  by  the  defendant's  counsel  to 
file  such  an  affidavit  before  the  close  oi 
the  argument. 

The  argument  then  proceeded,  bat  was 
afterwards  adjourned  to  Hilary  Term, 
1873,  when  the  required  affidavit  was 
produced  and  the  rule  waa  madeabsolnte. 


Attorneys— -Norris,  Aliens  &  Carter,  agenta  fw 
J.  &  H.  Gregory,  Liverpool,  for  defendants. 


(1)  15  Com.  B.  Rep.  NJS.  457. 

(2)  Kelly,  C.B. ;  Martio,  B. ; 
and  Channell,  B. 


Bramwell,  B.; 


END  OP  MICHAELMAS  TERM,  1872. 
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1873         y  OSBOEN  V.  GILLBTT. 

'  Jan.  23. 

Negligence  cwimng  Death  of  Servant — 
AcHon  for  Loss  of  Services — Expense  of 
burying  Serva/nt  also  a  GhUd. 

To  a  declaration  alleging  thai  hy  reason 
of  the  negligence  of  the  defendant's  serva/nt 
the  plaintiff's  daughter  and  servant  was 
kUledj  and  claiming  damages  for  loss  of 
services  am2  'for  the  Imrial  eo^enses  paid 
hy  the  plaintiff  the  defendant  pleaded^ 
firsts  thai  the  daughter  and  servant  was 
ktUed  on  the  spot  hy  the  act  complamed  of 
•so  thai  the  plaintiff  did  not  and  could  not 
sustain  da/nuige  entitling  him  to  sue ;  and 
secondly^  that  the  act  complained  of  was  a 
felonious  act  on  the  part  of  the  defendant's 
servant^  and  that  the  servant  had  not  hefore 
the  action  heen  tried,  committed  or  prosecuted 
in  any  vwy  in  respect  of  tJie  same : — ^Held, 
per  totam  curiam^  that  the  second  plea 
afforded  no  answer  to  the  declaration  ;  and 
held  hy  Kelly,  C.B.,  and  Pioott,  B., 
that  the  first  plea  afforded  a  good  answer^ 
on.  the  ground  thai,  apart  from  Lord  Oamp^ 
helVs  Act  (9  Sf  10  Vict,  c,  93),  no  civil  action 


is  mai/ntainahle  against  a  person  who  has 
hy  negligence  caused  the  death  of  another. 
But  held  hy  Bramwell,  B.,  that  the  first 
plea  afforded  no  answer ^  and  that  the  action 
was  mainiainahle. 

Declaration.  —  That  Elizabeth  Osbom 
was  the  daughter  and  servant  of  the 
plaintifir,  and  the  defendant  by  John 
Broadwater  his  servant  so  negligently 
and  unskilfnllj  managed  and  drove  a 
waggon  and  horses  along  a  public  high* 
way  that  the  said  waggon  and  horses 
were  forced  and  driven  against  the  said 
Elizabeth  Osbom,  whereby  she^  being  such 
daughter  and  servant  as  aforesaid  was 
wounded  and  injured,  and  by  reason  of 
the  wounds  and  injuries  thereby  occa- 
sioned to  her  as  aforesaid  afterwards 
died,  whereby  the  plaintiff  wholly  lost 
the  service  of  the  said  Elizabeth  Osbom, 
and  the  benefits  and  advantages  which 
would  otherwise  have  accrued  to  him  from 
such  service,  and  was  put  to  expense  in 
conveying  her  body  to  nis  house,  and  af- 
terwards and  necessarily  was  put  to  and 
incurred  expense  in  and  about  and  inci- 
idental  to  the  burial  of  the  same. 

Third  plea.— That  the  said  Elizabeth 
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Oflbom  was  killed  upon  the  spot  by  the 
acts  and  matters  mentioned  in  the  decla- 
ration, so  that  the  plaintiff  did  not  and 
could  not  sustain  any  damage  entitling 
him  to  sue  for  the  acta  complained  of. 

Fourth  plea. — That  the  act  and  matter 
complained  of  amounted  in  law  to  a  felo- 
nious act  by  the  said  John  Broadwater 
committed,  and  the  said  John  Broadwater 
at  the  commencement  of  this  suit  had  not 
and  has  not  since  been  tried,  convicted, 
acquitted  of,  nor  in  any  manner  prose- 
cuted for  the  said  offence,  although  no- 
thing ever  existed  or  exists  to  render  such 
prosecution  unnecessary,  improper  or  in- 
expedient, or  to  entitle  the  defendant  to 
bring  an  action  without  such  prosecution 
having  taken  place. 

Demurrers  to  these  pleas,  and  joinder. 

W.  Orakam  (with  him  P.  F.  O'Malley), 
for  the  plaintiff,  in  support  of  the  demur- 
rers.— The  only  English  authorities  in 
support  of  the  third  plea  being  an  answer 
to  the  action  are,  Higgiiis  v.  Butcher  (1), 
which  really  was  decided  on  another 
ground,  turning  on  the  point  raised  by 
the  fourth  plea  here  ;  and  Baher  v.  Boltoii 
(2),  a  case  at  Nisi  Prius,  the  authority  of 
which  appears  to  be  very  questionable. 
The  fourth  plea  is  disposed  of  by  WJiite 
V.  Spettigue  (3),  which  shews  that  the 
objection  relied  on  does  not  apply  to  an 
action  against  a  third  party  innocent  of 
the  felony,  and  by  Wells  v.  Abraham  (4), 
which  overrules  everytiiing  in  the  older 
cases  which  could  in  any  way  support 
the  defendant's  contention  as  to  the 
felonious  character  of  his  servant's  act 
being  a  bar  to  the  maintenance  of  a 
civil  action  such  as  this.  A  general  alle- 
gation of  service  is  sufficient — Martinez 
v.  Oerber  (5)  ;  and  whether  the  deceased 
was  the  plaintiff's  servant  or  not  is  a  ques- 
tion for  the  jury — Evans  v.  Walton  (6). 

PrenUce,  for  the  defendant,  in  support 
of  the  pleas,  relied  on  Higgiiis  v.  Butcher 

(1)  Yelv.  89 ;  s.c.  1  Brown.  205,  and  Noy  18. 

(2)  1  Camp.  493. 

(a)  18  Mee.  &  W.  603 ;  8.  c.  14  Law  J.  Rep. 
(N.S.)  Exch.  99. 

(4)  41  Law  J.  Rep.  (n.s.)  Q.B.  306. 

(6)  3  Man.  &  G.  88 ;  s.  c  10  Law  J.  Rep.  (n.s.) 

C.P.  ai4. 

(6)  36  Law  J.  Rep.  (n.s.)  C.P.  307 ;  s,  c.  Law 
Rep.  2  CJ».  616. 


(1),  and  Baker  v.  Bolton  (2),  and  the 
American  cases  Eden  v.  The  Lexington^  frc, 
Coinpamj  (7),  and  Carey  v.  The  Berkshire 
Railroad ^  Company  (8),  and  on  the  words 
in  the  preamble  to  Lord  Campbell's  Act 
(9  <fe  10  Vict.  c.  93),  as  shewing  that 
before  that  Act  no  action  was  maintain- 
eble  in  respect  of  negligence  causing  the 
death  of  any  person ;  and  he  contended 
that  if  the  Court  gave  judgment  for  the 
plaintiff  on  the  thii'd  plea,  they  would  in 
effect  be  usurping  the  fanctions  of  the 
Legislature,  by  adding  a  clause  to  Lord 
Campbell's  Act.  As  to  the  fourth  plea,  it 
was  a  good  answer  according  to  the  well- 
known  rule  of  law,  founded  on  public 
policy,  that — as  expressed  by  Lord  Ellen- 
borough,  C.J.,  in  Crosby  v.  Leng  (9) — 
**  before  the  party  injured  by  a  felonious 
act  can  seek  civil  redress  for  it,  the  matter 
must  be  heard  and  disposed  of  by  the 
proper  criminal  tribunal,  in  order  that  the 
justice  of  the  country  may  be  first  satis- 
fied in  respect  of  the  public  offence." 
The  same  principle  is  recognised  in  Stone 
V.  Marsh  (10),  White  v.  SpeUigue  (3),  and 
Wellock  V.  Gonstantine  (11),  as  well  as  in 
the  notes  to  Ashby  v.  White  (12). 

[Bramwell,  B. — Wellock  v.  OonsianUne 
(11)  must  be  looked  upon  as  overruled 
by  Wells  v.  Abraha/m  (4)].  • 

Graham,  in  reply,  cited  Hall  v.  Hol- 
lander (13),  and  (as  to  the  funeral  ex- 
penses) The  Queen  v.  Vann  (14),  Ambrose 
V.  Kerrison  (15),  and  Chappie  v.  Cooper 
(16).  Cur.  adv.  vult. 

PiooTT,  B. — This  action  was  brought  to 
recover  damages  for  negligent  driving  by 
the  defendant's  servant,  whereby  the 
daughter  and  servant  of  the  plaintiff  was 
injured,  and  afterwards  died,  and  in  con- 

(7)  14  B.  Monroe,  204. 

(8)  1  Gushing,  475. 

(9)  12  East,  409. 

(10)  6  B.  &  C.  661. 

(11)  2  Hurl.  &  C.  146;  s.  c  32  Law  J.  Eep. 
(n.s.)  Exch.  285. 

(12)  1  Smith's  L.C.  6th  ed.  227,  267.  - 
(13)4B.  &C.  660. 

(14)  2  Ben.  C.  G.  325 ;  s.  c  21  Law  J.  Rep.  (mj.) 
M.G.  39. 

(15)  10  Gom.  B.  Bep.  776 ;  s.  c.  20  Law  J.  B^ 
(N.8.)  C.P.  136. 

(16)  13  Mee.  &  W.  252;  s.  c.  13  Law  J.  Bep. 
(N.S.)  Exch.  286. 
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sequence  the  plaintiff  lost  her  services,  and 
was  put  to  the  expense  of  burying  her.  By 
the  third  plea,  ^e  defendant  said  "  that 
she  was  killed  on  the  spot,'*  and  the  first 
question  is,  whether  this  plea  affords  a 
good  defence  in  law  to  an  action  by  a 
master  for  damage  sustained  by  reason  of 
the  death  of  his  servant.  It  may  seem  a 
shadowy  distinction  to  hold,  that  where 
the  service  is  simply  interrupted  by  acci< 
dent  resulting  from  negligence,  the  master 
may  recover  damages,  while  in  the  case 
of  its  being  determined  altogether  by 
the  servant*s  death  from  the  same  cause, 
no  action  can  be  sustained.  Still  I  am  of 
opinion  that  the  law  has  been  so  under- 
stood up  to  the  present  time ;  and  if  it  is 
to  be  changed,  it  rests  with  the  Legislature 
and  not  with  the  Courts  to  make  the 
change.  It  is  admitted  that  no  case  can 
be  found  in  the  books,  where  such  an 
action  as  the  present  has  been  main- 
tained, although  similar  facts  must  have 
been  a  matter  of  frequent  occurrence. 
This  alone  is  strong  to  shew  that  the 
general  understanding  had  been  to  the 
effect  laid  down  by  Lord  Ellenborough  in 
1808,  in  Baker  v.  Bolton  (2).  That  was  no 
doubt  a  Nisi  Prius  decision,  but  it  does  not 
^pear  to  have  been  ever  questioned. 
ThQ  ruling  was  that  the  death  of  any 
human  being  could  not  be  complained  of 
as  an  injury,  t.e.,  as  an  actionable  injury. 
And  the  law  as  there  laid  down  has  found 
its  way  into  the  various  text-books  treat- 
ing upon  master  and  servant.  There  was 
nothing  in  that  case  to  shew  that  the  neg- 
ligence amounted  to  a  felony  ;  and  if  death 
is  caused  witho^ criminal  negligence,  or 
by  merely  injurious  driving,  it  would 
not  amount  to  felony. 

But  in  addition  to  this  authority 
and  the  general  acquiescence  in  it 
for  so  many  years,  there  is  a  clear 
parb'amentary  recognition  and  state- 
ment that  such  is  &e  law  to  be  found 
in  the  preamble  to  Lord  Campbell's  Act 
(9  &  10  Vict.  c.  93).  The  language  is 
not  confined  to  cases  to  which  the  maxim 
actio  personalis  moritur  cum  persona  ap- 
pHes,  but  is  perfectly  general,  viz. — 
"  Whereas  no  action  at  law  is  now  main- 
tainable against  a  person  who  by  his 
i&rongful  ad,  neglect  or  defavlt,  may  have 
caused  the  death  of  ibiothcr  person,  and 


it  is  oftentimes  right  and  expedient,  that 
the  wrongdoer  in  such  cases  shall  be  an- 
swerable in  damages  for  the  injury  so 
caused  by  him."  The  remedy  is  then 
given  to  the  deceased's  personal  represen- 
tative for  the  benefit  of  wife^  hv^ba/nd, 
parent  and  child  only.  Yet  it  must  be 
manifest  that  numerous  other  cases  in 
which  special  damage  of  various  kinds  is 
sustained  (master  and  servant  being  one) 
must  have  been  present  to  the  minds  of 
the  framers  of  this  statute  *,  and  if  such 
had  been  the  intention  an  express  remedy 
would  have  been  afforded  in  cases  where 
proximate  special  damage  results  from 
the  death  so  caused.  Several  American 
authorities  were  also  cited — Uden  v.  The 
Lexington,  ^c,  Company  (7)  and  Carey  v. 
The  Berkshire  Railroad  Company  (8), 
which  shew  that  the  law  in  America  has 
followed  the  ruling  of  Lord  Ellenborough, 
but  I  do  not  thmk  it  necessary  to  rely  ^ 
upon  these  casbs. 

The  result  is,  in  my  opinion,  that  we 
are  not  at  liberty  to  disregard  the  law 
thus  established  so  long  a^o,  and  expressly 
recognized  by  the  Legislature,  nor  in 
effect  to  add  by  the  decision  of  this 
Court  another  clause  to  Lord  Campbell's 
Act.  For  these  reasons  as  regards  the 
loss  of  service,  therefore,  I  think  this 
action  is  not  maintainable,  and  the  same 
reason  applies  also  to  the  expense  of  the 
burial.  I  think  the  fearth  plea  is  bad  for 
the  reason,  that  it  only  affords  a  d^ence  « 
(if  at  all)  when  the  action  is  brought 
against  the  supposed  criminal  and  before 
Ym  prosecution. 

Kelly,  C.B. — I  think  that  the  defendant 
in  this  case  is  entitled  to  the  judgment  of 
the  Court.  No  decision  is  to  be  found  in  the 
books  from  the  earliest  times,  by  which  an 
action  for  this  cause  has  been  sustained. 
No  dictum  is  to  be  found  of  any  Judge, 
or  upon  any  competent,  authority,  that  such 
an  action  is  maintainable.  All  the  autho- 
rity that  exists  is  against  it.  Higgins  v. 
Butcher  (1)  shews  tibat  a  husband  cannot 
maintain  an  action  against  one  who  kills 
his  wife ;  and  by  Tanfield,  J.,  "  If  a  servant 
be  beaten  and  die,  the  master  shall  not 
have  an  action  for  the  loss  of  his  services." 
There,  however,  the  decision  proceeds  on 
the  ground  that  the  act  was  a  felony;  upon 
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which  it  may  be  observed  that  so  would 
be  the  killing  in  the  case  before  the  Goort^ 
if  the  act  be  such  that  the  negligence 
makes  it  amount  to  manslaughter.  In 
Baker  v.  Bolton  (2)  the  facts  are  loosely 
stated,  but  they  seem  to  shew  that  the 
action  there  was  founded  on  negligence, 
and  that  the  plaintiff  had  been  deprived 
of  the  assistance — which  may  mean  the 
service — of  his  wife.  But  the  decision 
did  not  proceed  on  the  ground  that  the 
killing  was  a  felony;  for  Lord  EUen- 
borough  observed,  without  any  quali- 
fication, that,  "In  a  Civil  Court,  the 
death  of  a  human  being  could  not*  be 
complained  of  as  an  injury."  Then  we 
have  the  American  case,  Carey  v.  The 
Berkshire  BaUroad  Covrvpany  (7),  and 
Skinner  v.  The  Housatonic  BaUroad  Cor- 

Cation  (17),  deciding  that  no  action  for 
}  of  service  is  maintainable  where 
death  has  been  inflicted  through  careless- 
ness. The  case  of  Ford  v.  Monroe  (18) 
was  at  I^isiPrius ;  and  as  the  point  was  not 
taken,  is  really  of  no  authority.  Finally, 
we  have  the  express  declaration  of  the 
Legislature  in  the  preamble  to  Lord  Camp- 
bell's Act,  that,  apart  from  that  Act,  no 
action  lies  for  damages  sustained  by  the 
death  of  a  human  being,  and  the  language 
shews  that  it  was  never  intended  to 
include  more  than  is  provided  for  by  the 
operative  enactments  of  the  statute.  Such 
then  beine  the  state  of  the  authority,  I 
agree  *with  my  brother  Pigott,  that  we 
must  leave  it  to  the  Legislature  to  provide 
for  a  case  like  this  ;  and  that  we  ought 
not  to  take  upon  ourselves  to  create  anew 
cause  of  action,  which  would  be  to  make 
and  not  to  expound  the  law. 

Brahwbll,  B. — The  fourth  plea  in  this 
case  is  clearly  bad.  White  v.  Spettigtte 
(3)  is  in  point.  Indeed  this  case  is 
stronger.  There  the  plaintifi*  was  owner 
of  the  books,  and  it  may  be  said  it  was 
in  some  sense  his  duty  to  prosecute  ihe 
man  who  stole  them  ;  but  in  this  case  I 
see  no  greater  duty  in  the  plaintiff  than 
in  any  one  else  to  prosecute  for  the  sup- 
posed felony. 

I  think  the  third  plea  bad  also.  In  this 

(17)  1  CushiDg,  476. 

(18)  20  Wend.  210. 


plea  it  is  not  alleged  that  the  killing  was 
manslaughter,  and  as  against  ilie  depend- 
ant it  must  be  taken  that  it  was  not,  for  it 
is  not  alleged,  and  there  may  be  a  killing 
under  circumstances  of  sufficient  negU- 
gence  to  ^mintain  an  action  if  death  had  not 
ensued  though  the  negligence  is  not  crimi- 
nal so  as  to  make  the  killing  manslaughter. 
The  declaration  shews  that  the  deceased 
was  the  plaintiff's  servant,  that  by  a 
tTTon^ulact,  for  which  the  defendant  is  re- 
sponsible, she  was  wounded  and  killed,  and 
that  thereby  the  plaintiff  lost  her  services 
and  sustained  damage  which  may  be  real 
and  substantial  ^m  the  valuable  character 
of  the  service,  prepayment  of  wages,  or 
otherwise.  The  plea  admits  all  this,  but 
says  that  the  wrongfol  act  and  deaih  of 
the  servant  were  at  the  same  moment  of 
time..  Now  these  pleadings  shew  a  state 
of  things  such  that  if  the  loss  of  service 
had  arisen  from  the  servant  being  injured, 
maimed,  crippled  or  otherwise  disabled 
from  work,  but  not  killed,  the  action  would 
be  maintainable — HodsoU  v.  StaUebrass 
(19)  ;  and  the  only  question  is  whether  the 
loss  arising  froma killing  makes  any  differ- 
ence. It  is  important  to  bear  this  in  mind, 
as  it  gets  rid  or  all  the  suggested  difficulties 
about  the  impolicy  of  such  an  action  being 
maintainable,  and  about  the  unreasonable- 
ness of  its  being  maintainable  when  an 
annuitant  for  a  man's  life  could  not  main- 
tain an  action  for  the  wrongfol  killing  of 
the  cestui  que  vie.  Because,  supposing  we 
could  entertain  such  a  consideration,  this 
action  is  no  more  against  good  policy 
than  one  would  be  where  the  servant  was 
crippled  but  not  killed,  ^nd  in  the  sup- 
pose case  of  the  annuitant,  he  could 
maintain  no  action  for  a  wrongful  crip- 
pling or  disabling  of  the  cestui  que  viSj 
whereby  he  could  not  pay  the  annuity, 
which,  indeed,  might  have  been  granted 
to  last  during  good  health. 

Here  a  relation  is  shewn  to  exist 
between  the  plaintiff  and  the  servant 
in  respect  of  which  if  the  master  sus- 
tains damage  in  consequence  of  a  wrong* 
ful  act,  the  law  gives  the  master  a 
H^ht  of  action  ;  and  the  only  question  is 
whether  to  that  general  rule  there  is  an 

(19)  8  P.  &  D.  200 ;  «.  c  9Law  J.  Kep.  (ir.8.) 
Q.B.  132. 
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exception  where  the  servant  is  killed.  I 
asked  why  there  should  be.  No  reason 
was  or  coiQd  be  given  (except  the  snpposed 
impolicy),  bat  it  was  said  to  be  a  positive 
role  of  law  that  where  a  damage  was 
cansed  by  death,  no  action  lay.  The  bur- 
then of  shewing  this  is  on  the  defendant 
who  asserts  it.  He  has  to  make  out  an 
exception  to  a  general  role ;  and  as  no 
reason  can  be  given  for  the  exception,  it 
seems  to  me  to  require  very  clear  au- 
thority. 

The  general  rule  or  maxim  is  first 
reUed  on — actio  'personalis  morititr  cum 
persona.  But  that  clearly  means  moritur 
with  the  persona  who  was  to  be  party 
to  the  action  as  plainti£P  or  defendant. 
Dies  with  the  person — ^what  person? 
It  is  not  any  person  or  every  person.  If 
the  servant  herq^had  lived  six  months, 
and  during  that  period  service  had  been 
lost,  this  action  would  clearly  be  main- 
tainable though  she  then  died.  Further, 
the  maxim  is  actio  moritur,  which  supposes 
the  action  was  once  alive,  but  here  the 
argument  is  that  the  plaintiff  never  had 
any  action.  In  effect  the  plaintiff's  case 
is,  "Ton  killed  my  servant  and  caused 
me  loss,"  and  the  defendant's  case  is 
the  same,  ''  I  did  kill  her,  and  therefore  I 
never  was  liable."  The  sense  in  which  I 
say  the  maxim  is  to  be  understood  is  that 
put  on  it  in  Broom*s  Legal  Maxima,  pp. 
904-916,  and  the  many  authorities  ihere 
cited. 

Next,  the  defendant  relied  on  the  re- 
cital in  9  &  10  Vict.  c.  93,  that  "no 
action  is  now  maintainable  c^inst  a 
person  who,  by  his  wrongral  act, 
neglect  or  default  may  have  caused 
the  death  of  another  person."  And  cer- 
tainly the  words  are  large  enough  to  in- 
clude this  case.  But  in  justice  to  whoso- 
ever is  responsible  for  framing  the  clause, 
we  ought  to  see  what  was  the  subject- 
matter  being  dealt  with.  When  that  is 
done,  it  will  appear  manifest  that  such  a 
case  as  this  was  not  in  contemplation. 
For  (and  it  is  somewhat  stranee)  the 
section  proceeds  to  say  that,  "  wherever 
the  deatr^  of  a  person  shall  be  caused  l^ 
wrongful  act,  and  the  act  is  such  as  would, 
if  death  had  not  ensued,  have  entitled 
the  party  injured  to  maintain  an  action, 
there  the  person  who  would  have  been 

New  Sbkies,  42. — Exchrq. 


liable  shall  be,  notwithstanding  the  death 
of  the  parfy  imjwred,^^  Ac.— that  means  ^ 
"killed.^'  So  that  the  deatii  is  to  make 
a  man  liable  to  an  action  notwithstanding 
the  death.  But  that  the  words  "  party 
injured  "  in  the  phrase  "  would  have  en- 
titled the  party  injured,"  must  mean 
the  same  as  where  tney  again  occur,  and 
therefore  mean  "  party  kSled,"  the  pre- 
sent case  would  be  comprehended  in  this 
enactment.  But  it  is  manifest  b^  section 
2,  that  the  statute  is  dealing  with  cases 
where  no  action  lay  by  the  representatives 
of  a  deceased  person  to  recover  damages 
for  his  being  wrongfully  killed,  and  to 
this  the  recitel  must  be  limited.  Further, 
with  all  respect  to  the  Legislature  and 
the  author  of  this  section,  I  require 
stronger  authoriiy  for  the  anomaly  the 
defendant  contends  for,  than  a  loose  re- 
cital in  an  incorrectly-drawn  section  of  a 
statute,  on  which  the  Courts  bad  to  put 
a  meaning  from  what  it  did  not,  ratner 
than  from  it  did,  say — see  Franklin  v.  The 
South  Eastern  Railway  Company  (20). 

The  next  authority  relied  on  was 
BaJcer  v.  Bolton  (2).  Now  certainly, 
as-  reported,  it  fevours  the  defendant's 
views,  for  Lord  Ellenborough  is  reported 
to  have  said  that,  *'In  a  civil  Court, 
the  death  of  a  human  being  could  not 
be  complained  of  as  an  injury,  and  in 
this  case  the  damages  as  to  ihe  plaintiff's 
wife  must  stop  with  the  period  of  her 
existence."  The  report  is  very  short,  and 
I  am  by  no  means  sure  of  its  accuracy. 
For  thoueh  the  evidence  is  that  the  wife 
assisted  in  the  plaintiff's  business,  the 
special  damage  alleged  does  not  contain 
any  damage  to  the  plaintiff's  business. 
Lord  Ellenborough  is  reported  to  have 
said  that  the  jury  could  only  take  into 
consideration  the  plaintiff's  hurts,  and 
the  loss  of  his  wife's  society  and  distress 
of  mind  till  the  moment  of  dissolution. 
But  why  was  not  the  plaintiff  entitled  to 
recover  for  the  loss  of  a  month's  assistance  ? 
and  how  was  he  entitled  to  recover  for 
distress  of  mind  at  all  P  and  especially 
why  up  to  the  time  when  that  distress 
must  have  become  greatest  by  the  death  P 
This  is  only  a  Nisi  Prius  cause ;  the  plain- 
tiff got  100?.,  and  probably  was  content. 

(20)  3  Hurl.  &  N.  211. 
^  I 
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No  argmnent  is  stated,  no  authority  is 
cited,  and  I  cannot  set  a  high  value 
on.this  case,  great  as  is  the  weight  of 
the  considered  and  accuratelj-reported 
opinions  of  Lord  Ellenborough,  afber 
argument.  The  reporter  puts  a  most 
significant  query  at  the  end  of  the  case, 
viz.,  "  If  the  wife  be  killed  on  the  spot, 
is  this  damnum  absque  injuria  ?  *'  Why 
should  the  answer  to  it  be,  "  Yes,"  as  the 
defendant  contends  P 

The  next  authority  cited  by  the  de- 
fendant is  Higgina  y.  Butcher  (1).  Ac- 
cording to  that  report  the  plaintiff 
shewed  no  damage  to  himself.  He 
said  his  wife  was  beaten,  and  died  to  his 
damage.  This  shews  no  pecuniary  damage 
to  him.  Then  Tanfield,  J.,  expresses  an 
opinion  which  was  oyerruled  in  White  v. 
BfeUigue  (3),  and  which — as  it  does  not 
give  as  the. reason  that  death  gives  no 
cause  of  action — ^may  be  said  by  its  silence 
on  that  to  be  in  the  defendant*^  favour. 
The  same  case  is  reported  in  Noy,  who 
states  the  declaration ;  and  in  that  report 
also  no  damage  to  the  plaintiff  is  shewn. 
There  the  Court  say  the  king  only  is  to 
punish  a  felony ;  and  Tanfield,  J.,  is  stated 
to  have  said  that  the  "action  will  not  lie 
because  the  wife  is  dead,  and  she  ought  to 
have  joined  in  the  action,  but  otherwise 
if  a  servant."  The  case  is  rather  an  au- 
thorii^  for  the  plaintiff  than  the  defend- 
ant ;  it  is  mentioned  by  Twisden,  J.,  in 
Cooper  V.  Witham  (21),  as  depending  on 
the  act  being  a  felony. 

The  remaining  authorities  are  Ameri- 
can, not  binding  on  us  indeed,  but  entitled 
to  respect  as  the  opinions  of  professors  of 
English  law,  according  to  the  position  of 
those  professors,  and  the  reasons  they 
give  for  their  opinions. 

The  first  in  date  are  in  the  Supreme 
Court  of  Massachusetts  (8).  In  one  of 
the  cases  there  reported,  an  action  was 
brought  by  a  fftther  to  recover  damages 
for  the  loss  of  his  son's  service,  killed 
by  the  negligence  of  the  defendants,  by 
an  act  not  felonious.  The  other  was 
brought  by  a  widow  to  recover  damages 
for  the  death  of  her  husband,  killed  in  a 
like  way.  It  seems  strange,  but  th^  two 
are  supposed  to   present  a  single 

(21)  1  Levinz,  247. 


question  only  for  the  Court — ^while  it  is 
obvious  that  the  case  of  master  and  ser- 
vant raises  a  different  question  to  that  of 
wife  and  husband.  Nor  do  I  under* 
stand  why  the  plaintiff  in  the  father's 
case — ^unless  there  was  no  damage  to  the 
£Etther  as  master — was  nonsuited.  That 
looks  as  though  he  had  not  proved  some 
fact.  Possibly  he  had  not  proved  damage, 
for  the  child  was  eleven  years  old  only,  and 
it  is  nowhere  said  there  was  any  damage. 
I£  so,  the  decision  is  right.  But  the 
judginent  is  as  follows :  "If  these  actions 
or  either  of  them  can  be  maintained,  it 
must  be  on  some  established  principle  of 
the  common  law."  Now  that  is  true, 
and  the  principle  is  that  it  is  injuria,  and 
damMumj  for  which  the  defendant  is  re« 
sponsible.  The  judgment  proceeds  :  "And 
we  might  expect  to  find  that  principle  ap- 
plied in  some  adjudged  case  in  the  Ilnglish 
books,  as  occasions  for  its  application 
must  have  arisen  in  very  many  instances. 
At  the  least  we  might  expect  to  find  the 
principle  stated  in  some  elementary  trea- 
tise of  approved  authority.  None  such 
was  cited  by  counsel,  and  we  cannot  find 
any.  This  isverystrongevidence  that  such 
an  action  cannot  be  supported."  With 
ffreat  respect,  the  error  of  this  reason- 
ing is  in  supposing  the  burthen  of  proof 
or  argument  is  on  the  plaintiff.  The 
general  principle  is  in  his  fiaivour,  that  iti- 
juria  with  damnum  gives  a  cause  of  action. 
It  is  for  the  defendant  to  shew  an  excep- 
tion to  this  when  the  injuria  causes  death. 
If  the  case  had  been  viewed  in  this  way, 
the  reasons  of  the  Court  tell  for  the  plain- 
tiff;  for,  in  my  judgment,  the  exception  is 
not  "upon  any  established  principle  of 
the  common  law ;"  it  is  not  applied  in  any 
adjudged  case  in  the  English  books ;  it  is 
not  stated  in  any  elementary  treatise." 
They  then  cite  and  rely  on  Babsr  v.  Bolion 
(2),  on  which  I  have  commented.  Th^ 
then  cite  a  case  (18)  on  which  the  contrary 
was  assumed  to  be  law  by  all  parties  and 
the  Court,  but  suppose  it  may  have  passed 
sub  silenHo.  I  cannot  be  satisfied  with 
this  decision.  The  reasoning  seems  wrong, 
and  the  authority  relied  on  insufficient 

The  other  case,  Eden  v.  The  Lexingion, 
^c.  Railway  Company  (7),  is  in  the  Ken- 
tudcy  Court  of  Appeals.  That  was  an 
action  by  a  husbsmd  for  the  negligent 
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killing  of  his  wife.  It  is  obviouslj,  there- 
fore, not  in  point.  There  is  no  relation 
of  master  and  servant.  If  the  wife  had 
lived,  she  mnst  have  joined  in  the  action, 
except  to  the  extent  of  her  hnsband's  pe- 
coniary  loss  for  medicine,  Ac.  But  in 
the  judgment  the  case  of  master  and  ser- 
vant was  mentioned.  I  do  not  very  clearly 
understand  it.  The  first  position  was 
that  the  rule  that  no  action  lies  fbr  a 
felonious  act  before  prosecution  does  not 
prevail  in  Kentucky.  The  second  is 
this :  "  But  according  to  the  principles  of 
the  common  law,  injuries  affecting  life 
cannot  in  general  be  the  subject  of  a 
civil  action.  In  other  inferior  felonies 
the  civil  remedy  is  merely  suspended 
until  after  the  conviction  or  acquittal  of 
the  supposed  felon ;  but  for  injury  to  life, 
the  civil  remedy  is  considered  as  being  en- 
tirely merged  in  the  public  offence. "  This 
was  said  to  be  the  established  common 
law  doctrine  in  the  case  of  Baker  v.  Bolton 
(2).  It  is  true  Lord  Bllenborough  is 
reported  to  have  said  that  in  a  civil  Court 
death  could  not  be  complained  of  as  an 
injuiy,  Ac,  but  there  is  nothing  else  to 
justify  the  above  opinion,  and  if  this  is 
the  authority.  White  v.  Sjpettigue  (3) 
shews  its  inapplicability  here.  The  judg- 
ment proceeds :  "  The  cause  of  action  for 
injuries  to  the  person  dies  with  the  person 
injured,  and  it  follows  as  a  necessary  con- 
sequence that  the  cause  of  action  having 
itself  abated,  .no  separate  action  can  be 
maintained  for  such  damages  as  are  ex- 
clusively consequential."  I  have  dealt 
with  tins  argument  before.  It  is  this : 
"  Wrongftd  death  which  causes  a  damage 
gives  no  action,  because  it  is  death  which 
causea  it."  The  judgment  proceeds  to 
say  that  "  damages  may  be  recovered  up 
to  the  time  of  death,  but  not  beyond." 
The  reason  of  this  seems  to  be  that  all 
injuries  affecting  life,  caused  by  the  mis- 
conduct of  another  person,  involve  the 
commission  of  a  puolic  wrong,  which 
merges  the  remedy  for  all  private  loss 
arising  after  death  has  occurred  and  oc- 
casioned by  it.  Why  every  death  caused 
by  misconduct  is  to  be  assumed  to  be  a 
public  wrong,  I  know  not.  The  misconduct 
may  be  actionable  though  not  amounting 
to  criminal  neghgence.     Nor  do  I  know 


why,  however  this  may  be,  the  remedy 
for  private  loss  should  merge  in  it. 

I  do  not  like  criticising  a  variety  of  au- 
thorities, and  escaping  flrom  their  general 
effect  by  a  variety  of  small  differences  and 
objections  ;  but  in  this  case  it  seems  to  me 
that  the  principle  the  plaintiff  relies  on  is 
broad,  plain  and  clear,  viz.,  that  he  has 
sustained  a  damage  from  a  wrong^ 
act  for  which  the  defendant  is  respon- 
sible; that  the  defendant,  to  establish 
an  anomalous  exception  to  this  rule,  for 
which  exception  he  gives  no  reason,  should 
shew  a  clear  and  binding  authority,  either 
by  express  decision  or  a  long  course  of 
uniform  opinion,  deliberately  formed  and 
expressed  by  English  lawyers  or  experts  in 
English  law.  I  fi^d  neither.  I  may  observe, 
too,  that  Mr.  Manley  Smith  in  his  excellent 
work  on  Master  and  Servant^  at  p.  139, 
treats  it  as  settled  that  an  action  like  this 
lies.  With  the  exception  of  a  short  note 
of  the  case  of  Baker  v.  BoUon  (2),  there  is 
no  semblance  of  an  authority  on  this  side 
of  the  Atlantic  in  favour  of  the  defend- 
ant, and  the  cases  from  the  other  side  are 
merely  founded  on  that  one,  and  on  some 
vague  notion  of  merger  in  a  felony. 

On  the  main  question,  then,  I  tmnk  the 
plaintiff  entitled  to  judgment;  but  it  seems 
to  me  clear  that  he  is  entitled  to  sue  for  the 
burial  expenses.  He  says  in  his  declaration 
that  he  necessarily  incurred  expenses  in 
the  child's  burial.  This  must  be  taken  to 
be  true,  if  it  can  be.  Now  TTie  Queen  v. 
Vann  (4)  shews  he  was  bound  to  bury  the 
child  if  he  had  the  means,  which  he  may 
have  had;  and  on  this  the  judgment  in 
Eden  v.  The  Lexington^  ^c,  Bailway  Oom- 
pany  (7)  is  express.  Sq  also  in  Baker 
V.  Bolt(m  (2),  the  plaintiff  recovered  for 
loss  up  to  the  wife's  death.  In  my 
opinion,  then,  the  plaintiff  js  entitled  to 
judgment. 

Judgment  for  defendant. 


AttomeyB— Shaipe,  Parkers,  Pritchftid  &   Co., 
for  plaintiff;  Flux  &  Leadbitter,  for  defendant. 
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[IN  THE  EXCHEQUER  CHAMBER.] 
(JEtforfrom  the  Court  of  Exchequer.) 

/THE  COMPANY  OP  AFRICAN 
MBECHANT8  (lIMITBD)  V. 
THE  BRITISH  AND  FOREIGN 
MARINE  INSURANCE  COM- 
PANY (limited). 

Marine  InswroAice — Voyage  or  Time  Po- 
licy— South-West  African  Coast  Trade — 
Deviation — Meaning  of  "  Stay  and  Trade,** 

By  the  terms  of  a  marine  policy  the  tn- 
Burance  was  expressed  to  he  an  insurance 
on  a  vessel  and  cargo  "  at  a/nd  from  Liver- 
pool to  the  west  or  and  south-west  coast  of 
Africa  d/uring  her  stay  and  trade  therein 
akd  back  to  a  port  of  eaU  or  and  discharge 
in  the  United  Kingdom.**  The  premium 
was  8  guineas  per  cent,  on  the  value  insured. 
20  per  cent,  of  the  premium  was  to  he  re- 
iuniied  for  the  risk  ending  in  ten  months 
and  40  per  cent,  for  the  risk  ending  in 
eight  months ;  and  there  was  written  in  the 
margin  "  held  covered  at  IZs.  Ad.  per  cent, 
per  month  if  longer  tha/n  twelve  months 
out.**  The  vessel  having  stayed  a  month 
on  the  African  coast  for  the  purpose  of 
earning  salvage^  and  hewing  heen  damaged 
therCf  and  afterwards  stranded  on  her 
voyage  home,  the  owners  sued  for  a  total 
loss: — ^Hdd,  that  the  words  ^^ stay  and 
trade  **  meant  "  stay  for  the  purpose  of 
trade  ** ;  a/nd  that — no  evidence  being  given 
that  staying  for  salvage  purposes  was  stay- 
ing  for  an  ordinary  purpose  of  the  South- 
West  African  coast  trade — tJie  risk  had 
heen  substantially  varied,  that  there  was  in 
the  absence  of  such  evidence  no  question  for 
the  jury,  and  that  they  were  properly 
directed  to  find  for  the  underwriters. 

This  was  a  bill  of  exceptions  to  the 
ruling  of  Kelly,  O.B. 

The  declaration  was  on  a  policy  of  in- 
surance on  the  ship  WiUiam  Dent  and 
cargo.  The  material  parts  of  the  policy, 
the  premium  for  which  was  stated  to  be  at 
the  rate  of  8  guineas  per  cent.,  are  as 
fbUowB — 

"  It  is  hereby  agreed  and  declared  that 
the  said  insurance  shall  be  and  is  an  in- 
surance (lost  or  not  lost)  at  and  fipom 

Liverpool  to  west  ^^  south-west  coast 

of  Africa  during  her  stay  and  trade  therein 


or 


and  back  to  a  port  of  call  ^,  discharge 

in  the  United  Kingdom, 

"  Betuming  20  7^  for  risk  ending  in 

"  10  months, 
"  Betuming  4^)®/©  for  risk  ending  in 
8  months, 
upon  the  body,  tackle,  apparel,  ordnance, 
munition,  artmery,  boats,  and  other  fur- 
niture, of  and  in  the  ship  or  vessel  called 
the  WiUiam  Dent,  and  it  is  also  agreed 
and  declared  that  the  subject  maUer  of 
this  policy  as  between  the  insured  and 
the  said  company  so  &r  as  concerns  this 
policy  shall  be  and  is  as  foUows  upon — 
"  Ship  value      .  £2,000 
Cargo     .        .  11,000 

£13,000  ** 

In  the  margin  was  written — 

"  Held  covered  at  IZs.  4(1.^/ o  per  month, 
if  longer  than  12  months  out." 

The  only  plea  material  to  this  case  was 
the  ordinary  plea  of  deviation,  "That 
after  the  commencement  of  the  risk  and 
before  any  of  the  losses  or  the  misfortune 
alleged  ihe  said  ship  without  suffijnent 
cause  and  excuse  did  not  proceed  on  the 
said  voyage  and  deviated  therefrom." 

The  following  £Eu;ts  appeared  at  the 
trial,  before  Kefly,  C.B.,  in  London : 

The  WiUiam  Dent  saOed  in  July,  1869, 
from  Liverpool,  bound  to  the  coast  of 
Africa  with  a  general  cargo,  and  arrived 
at  Kinsembo  on  that  coast  on  the  28th 
September,  1869,  where  she  discharged 
her  outward  cargo  and  took  in  a  cargo 
consisting  of  ivory  and  other  articles. 
She  left  Kinsembo  on  the  Sih  of  Novem- 
ber,  not  then  having  a  fuU  cargo,  and 
proceeded  to  several  places  on  the  coast 
of  Africa,  taking  in  more  cargo  at  tliose 
places ;  and  about  the  21st  of  November 
she  arrived  at  Gabenda  Bay,  which  is  an 
open  roadstead  or  bay  on  the  sonth-weet 
coast  of  Africa,  and  at  times  exposed  to 
heavy  seas  rolling  into  the  bay.  There 
are  no  ports  at  that  part  of  the  ooasti 
but  vessels  Joad  and  discharge  there. 
The  William  Dent  was  anchoied  in  3^ 
£Ekthoms  of  water,  about  half  a  mile  from 
the  shore,  which  was  as  near  as  she  could 
properly  get  (vessels  being  sJways  laden 
from  lighters  in  Gabenda  Bay)  ;  where 
the  ivory  put  on  board  at  Einisembo  was 
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discharged,  and  she  then  proceed  to  take 
in  more  cargo,  and  was  on  the  24th  of 
November  completely  loaded  with  a  MI 
cargo,  which  belonged  to  the  plaintiffs. 
On  the  same  day  the  hatches  were  battened 
down  and  secnred,  and  the  ship  was  then 
ready  to  set  sail  on  the  homeward  voyage 
to  Liverpool.    About  the  25th   of  No- 
vember, when  she  was  ready  to  proceed  to 
sea,  a  vessel,  called  the  Boh&rt  Jones,  struck 
on  the  rocks  at  a  distance  of  about  four 
miles  off  and  close  to  the  entrance  of 
the  bay.     She  was  however  got  off  the 
rocks  and  was  towed  towards  the  shore, 
but  she  sank  in  about  3^  fieithoms  of 
water  and  about  two  or    tliree  cables 
length    from    the    William    Deiit.     The 
Eoberi    Jones    and  her    cargo,    consist- 
ing of  coal,  were  afterwards,  about  the 
25th  November,  purchased  by  the  plain- 
tiffs'   agent    at    Cabenda    for   a    small 
sum,  and  the  said  agent  wrote  to  the 
plaintifis  as  follows:    ''I  completed  the 
lading  of  the  WiUiam  Dent  to-day  and 
she  is  now  ready  for  sea ;  but  I  think  it 
advisable  to  detain  lier  for  a  day  or  two, 
in  order  that  she  may  haul  alongside  the 
wreck  of  the  Boheri  Jones,  to  remove  the 
spars  and  if  possible  some  of  the  cargo. 
I  write  to  you  at  length  via  Bonny,  of  my 
purchase  of  the  wreck,  which  I  expect 
will  turn  out  avery  profitable  transaction." 
He  afterwards  wrote  as  fellows  from  St. 
Thomas,  where  he  had  gone  from  Cabenda 
Bay :  "  the  WiUiam  Dent  is  loaded  and 
at  Cabenda,  but  I  have  left  instructions 
to  the  master  to  remain  at  Cabenda  as 
long  as  there  is  a  prospect  of  him  saving 
sufficient  of  the  cargo  and  spars  of  the 
Robert  Jones,  to  warrant  the  detention. 
I  instructed  him    to  haul  the  WUliam 
Dent  alongside  the  brig,  and  in  that  posi- 
tion he  will  be  able  to  save  a  vast  quan- 
tity of  cargo  and  gear.'' 

The  WiUiam  Dent  wa«  not  moved  from 
her  first  place  of  anchorage  until  driven 
therefrom  as  hereinafter  mentioned,  nor 
was  she  in  any  way  employed  in  salving 
the  wreck  of  the  Bohert  Jones ;  but  her 
master  and  crew,  with  the  exception  of 
one  or  two  left  on  board  as  a  watch,  were 
so  employed. 

The  vessel  remained  in  Cabenda  Bay, 
with  her  full  cargo  on  board,  until  the 
26th  December,  ^d  her  detention  there 
was  solely  for  the  purpose  of  employing 


her  master  and  crew  in  saving  portions 
from  the  wreck  of  the  Bohert  Jones  and 
her  cargo. 

On  uie  5th  December,  there  was  a 
h^avy  tornado  from  the  south-east,  which 
parted  the  cable  of  the  WUliam  Dent, 
and  before  the  ship  could  be  brought  up 
with  second  anchor,  drove  her  athwart 
the  Bohert  Jones,  thereby  causing  some  > 
of  the  copper  of  the  William  Dent  to  be 
torn  off,  and  also  part  of  her  bulwarks 
and  rails  to  be  earned  away.  The  winds 
generally  prevalent  on  the  coast  near 
Cabenda  in  November  and  December  are 
southerly  winds. 

The  bulwarks  and  rails  were  repaired 
and  the  copper  (as  far  as  it  could  be),  the 
vessel  being  afloat,  and*  on  the  26th  De- 
cember, the  WiUiam  Dent  loaded  as  afore- 
said, left  Cabenda  Bay  bound  for  Liver- 
pool. The  plaintiffs  mate  stated  that, 
according  to  his  judgment  and  opinion, 
the  WUliam  Dent  left  in  a  perfectly  sea- 
worthy condition.  He  added  that,  in  his 
opinion,  the  planking  underneath  was  not 
injured,  but  he  would  not  on  his  oath 
say  that  it  was  not  injured. 

During  her  said  voyage  to  Liverpool 
the  WiUiam  Dent  encountered  bad  wea- 
ther, and  was  stranded  at  the  island  of 
Anna  Bon,  and  during  her  said  voyage 
events  occurred  in  respect  and  on  account 
of  which  the  plaintilb  claimed  in  this 
action  for  a  total  loss. 

Kelly,  C.B.,  after  the  above-mentioned 
focts  were  proved  by  the  plaintiffs'  wit- 
nesses, expressed  ms  opinion  that  the 
plea  of  deviation  was  proved.  He  pro- 
posed thereupon  to  nonsuit  the  plaintiffs, 
to  which  their  counsel  objected,  asking  that 
the  jury  should  be  directed  according  to 
the  judge's  opinion  to  find  a  verdict  for 
the  defendants  on  the  issue  joined  on  the 
plea  of  deiriation,  and  thereupon  Kelly, 
C.B.,  expressed  his  opinion  to  the  jury, 
and  they  gave  their  verdict  accordmgly 
on  the  said  issue,  and  were  thereupon,  by 
the  consent  of  the  parties,  discharged  from 
giving  their  verdict  upon  any  other  issue. 

This  bill  of  exceptions  was  then  ten- 
dered and  duly  signed. 

Cohen  (with  him  0.  P.  Butt),  for  the 
plaintiffs. — ^The  usual  doctrine  that  delay 
constitutes  deviation,  though  applicable 
to  a  voyage  policy,  does  not  apply  to  this 
policy,  which  is  to  some  extent  a  time 
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policy,  shewing  on  its  ia/oe  that  the  dura- 
tion of  the  risk  was  not  longer  than  the 
parties  contemplated.  Whetiier  the  risk 
was  substantially  varied  or  not  was  a 
question  for  the  jury,  which,  having  re- 
gard to  the  peculiar  customs  of  the  South 
African  coast  trade,  they  might  well  have 
answered  in  favour  of  the  plaintiffs — 
1  Amould  on  Marine  Insurance  (4th  edit., 
446),  Laroehe  v.  Osunn  (1).  In  Mount  v. 
Larhings  (2),  the  jury  found  the  delay  to  be 
unreasonable,  and  it  was  on  that  &iding 
that  the  Court  based  their  decision. 

Milward  (with  him  Charles  Bussell  and 
French),  for  the  defendants. — The  words 
of  the  material  clause  of  the  policy  are 
" stay  a/iid  trade,"  which  mean  "stay  for 
the  purpose  of  trade."    The  use  of  the 

words  together  in  other  clauses  of 

the  policy  shews  that  the  parties  appre- 
ciated the  difference  between  them.  The 
William  Dent  was  staying  at  Cabenda  for 
the  purpose  of  salving  the  Robert  Jones,  and 
the  plea  of  deviation  was  therefore  clearly 
proved —  Way  v.  Modigliani  (3) .  No  xioubt 
there  are  cases  where  African  trading 
ships  have  been  allowed  to  act  as  hulks  or 
tenders  without  varying  the  risk  insured 
against,  but  then  the  policies  have  been 
framed,  as  in  Hamilton  v.  Sheddon  (4), 
with  special  reference  to  such  employ- 
ment. In  this  case  the  ship  was  actually 
damaged  while  remaining  at  Cabenda 
after  she  was  loaded.  [He  was  then 
stopped  by  the  Court.] 

Cohen  in  reply. — It  is  not  necessary  for 
the  plaintiffs  to  contend  that  this  is  purely 
a  time  policy.  But  it  was  clearly  in- 
tended by  the  parties  that  the  assured 
should  have  a  discretion  to  remain  a 
shorter  or  a  longer  time  on  the  African 
coast,  for  the  underwriters  were  to  receive 
an  increased  premium  for  the  longer  time. 
If  the  policy  be  so  framed  as  to  allow  a 
certain  time  on  the  coast,  it  is  immaterial 
to  the  underwriters  for  what  purpose  the 
ship  stays,  and  the  plaintiffs  might  well 
have  satisfied  the  jury  that  the  purpose 
in  this  case  was  not  unreasonable.  The 
words  "  stay  and  trade  "  should  be  inter- 

(1)  13  East  131. 

(2)  8  Bing.  108. 

(3)  2  Term  Rep.  30. 

(4)  3  Mee.  &  W.  49 ;  ?.  c.  7  Inw  J.  Rep.  (n.s.) 
Exch.  1. 


prcted  as  enlarging  the  power  of  the 
assured  (i,e,  the  ship  may  stay  and  she 
may  also  sale  about  trading  on  the  coast), 
not  as  restricting  her  stay  on  the  coast  to 
the  one  purpose  of  trading. 

CocKBUBN,  C.J. — ^I  am  of  opinion  that 
the  Lord  Chief  Baron's  ruling  in  tiiis  case 
was  right.  The  policy  in  question  is  not 
a  voyage  policy  simpliciter,  nor  a  time 
policy  simplicUer,  but  it  is  a  combination 
of  both.  It  is  a  voyage  policy  in  the 
sense  that  it  was  to  cover  the  voyage  to 
the  African  coast  and  back,  and  the 
period  that  the  vessel  might  "  stay  and 
trade ''  there,  while  it  is  a  time  policy  in 
the  sense  that  the  vessel  has  liberty  to 
"  stay  and  trade ''  for  any  period  the  as- 
sured might  think  proper,  subject  to  the 
payment  of  the  additional  premium  men- 
tioned in  the  policy. 

I  cannot  concur  in  the  ingenious  inter- 
pretation put  for  the  plaintiffs  upon  the 
words  "stay  and  trade,''  viz.,  that  the 
words  enable  the  vessel  to  stay  for  any 
purpose,  and  also  to  trade  on  the  coast 
I  think  they  mean  "  stay  for  the  purpose 
of  trade  only."  If  for  instance,  after 
loading  the  cargo,  the  master  was  uncer- 
tain where  it  would  be  best  to  oany  the 
cargo,  a  stay  pending  a  decision  to  "what 
port  he  should  carry  it  would,  in  my 
ppinion,  be  within  the  policy. 

No  doubt  in  such  a  case,  a  question  of 
fact  may  arise,  as  in  Hartley  v.  Bugyim 
(5),  whether  the  staying  had  the  voyage 
for  its  object,  or  whether  the  risk  had 
been  varied.  If,  for  instance,  there  had 
been  in  this  case  any  evidence  that,  by  ihe 
custom  of  the  South- West  African  coast 
trade,  a  ship  might  be  applied  to  such  a 
purpose  as  the  niUiam  Dent  was  here, — 
that  this  purpose  was  in  fact  an  ordinary 
purpose  of  the  voyage  within  the  con- 
templation of  the  parties, — ^it  would  have 
been  different,  and  there  might  wdl 
have  been  a  question  for  ihe  jury.  H^^ 
however,  there  was  no  evidence  what- 
ever that  the  employment  of  the  veasd 
for  salvage  purposes  was  an  ordinarj 
purpose  of  the  trade  in  question,  and 
therefore  the  jury  were  properly  directed 
to  find  for  the  defendants. 

Blaokbubn,  J. — ^I  am  of  the  same  opi- 
nion.    It  is   not  necessary,  in  <Miler  to 
(6)  8  Dougl.  89. 
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discharge  the  underwriter,  that  the  risk 
should  have  been  increased.  He  stipu- 
lates for  particular  risks  only,  and  if  they 
are  ^uhstantidlly  varied^  though  they  be 
not  increased,  ti^at  is  enough  to  discharge 
him  from  his  liability — 1  PhUlvps  on  lu' 
surance,  p.  564,  sec.  983.  It  is  obvious 
from  the  words  of  the  policy  what  sort  of 
risk  it  was  intended  to  cover,  and  if  it 
were  shewn  that  the  purposes  of  the  South 
West  AMcan  trade  included  by  custom 
peculiar  purposes  different  from  other 
trades,  the  words  of  the  policy  might  well 
covei^  staying  and  trading  for  all  those  cus- 
tomary purposes.  If^  therefore,  there  had 
been  any  evidence  of  this,  ib  might  have 
been  proper  to  ask  the  jury  whether  the 
stay  of  l^e  ship  at  Cabenda  in  this  in- 
stance had  for  its  object  any  of  the  or- 
dinary purposes  of  a  South-West  African 
trading  voyage ;  and  this  view  is  borne  out 
by  the  way  in  which  the  question  was  left 
to  the  jury  in  Hartley  v.  Buggin  (5).  But 
here  no  evidence  whatever  was  offered 
that  such  a  stay  was  in  the  ordinanr  course 
of  such  voyage ;  and  we  do  not  therefore 
require  to  relyon  the  doctrine  laid  down 
in  Byder  v.  WombweU  (6),  that  a  mere 
adntUla  of  evidence  is  not  sufficient  to 
require  the  judge  to  leave  the  matter  to 
'thejury. 

Tne  risk  here  was  varied ;  and  where 
that  is  the  case,  the  underwriter  has  a 
right  to  say ;  non  hoc  in  foedera  veni^ 
and  the  Lord  Chief  Baron  was  therefore 
right  in  directing  the  verdict  for  the  de- 
fendants. 

Keating,  J.,  and  Mbllob,  J:,  concurred. 

Gbove,  J. — I  also  think  the  Lord  Chief 
Baron  was  right.  There  can  be  no  doubt 
as  to  the  law,  that  deviation,  in  order  to 
discharge  the  underwriter,  need  not  in- 
volve increase  of  the  risk.  But  it  may 
be  that  the  risk  incurred  here  was  not 
different  fr*om  that  contemplated  origi- 
nally, there  being  liberty  to  "  stay  and 
trade  "  on  payment  of  an  increased  pre- 
mium. I  think  the  use  by  the  parties  of 
both  the  words  **  and  or"  in  other  parts  of 
the  policy,  shews  that  the  parties  were 
alive  to  the  difference  of  meaning,  and 
that  the  words  "stay  and  trade"  are  to 
be  read  conjunctively,  and  mean  "stay 

(6)  38  Law  J.  Bep.  (n.s.)  Exch.  8  ;b.  c.  Law 
Bep.  4  Exch.  32. 


trading**  or  "stay  for  trading  purposes 
only;"  and  that  being  so,  the  risk  has 
been  varied,  and  the  loss  is  not  covered 
by  the  policy. 

HoNTMAN,  J.,  concurred. 

Judgment  for  the  defendants. 

Attorneys— Walker,  Sons  &  Held,  for  plaintiffii 
Argles  ds  Bftwlins,  for  defendants. 


1872. 
Nov.  22.  I  r 

1873    ^   ^^  MABSHALL  TUBNEB. 

Jan.  24. 

Attomey-^Suspension  hy  Superior  Courts 
— Practice — Materials  for  Rules  Nisi  and 
Absolute, 

When  another  Superior  OouH  has  made 
an  order  to  suspend  an  aUomey  for  misoon^ 
duUf  this  Oowrt  taiU  grant  a  rule  tidsi  for  a 
similar  euspension^  upon  proof  of  dt  the 
materials  used  before  the  other  Oourty  of 
the  judgment  delivered  and  order  made  by 
such  other  Court,  and  of  the  identify  of  the 
attorney,  and  this  rule  nisi  will  make  itself 
absolute  unless  ca/use  be  shewn  within  the 
time  prescribed  therein, 

Oarth  (Murray  with  him),  for  the  La- 
corporated  Law  Society  (on  November 
22,  1872),  moved  foi*  a  rule  absolute  in 
the  first  instance  to  suspend  an  attorney 
from  practising  in  this  Court  for  ten  years 
in  consequence  of  an  alleged  misappro- 
priation of  moneys,  upon  affidavits  verify- 
mg  an  order  of  the  Haster  of  the  Bolls  of 
July  6,  1872,  suspending  the  attorney 
from  practising  as  a  solicitor  of  the  Court 
of  Chancery  for  ten  years,  and  verifying 
the  identity  of  the  attorney. 

He  stated  that  in  the  same  case  the 
Court  of  Queen's  Bench  had  granted  a 
rule  absolute  in  the  first  instance  upon 
similar  affidavits,  but  that  the  Court  of 
Common  Pleas  had  granted  only  a  rule 
to  shew  cause  upon  production  of  the 
same  materials  as  were  before  the  Master 
of  the  BoUs,  with  affidavits  verifying  the 
order  and  the  identity.  He  referred  to 
Jn  re  Wright  (1),  In  re  Brutton  (2),  and 

(1)  1  Exch.  Rep.  658 ;  8.  c.  17  Law  J.  Bep.  (n.s.) 
Exch.  128. 

(2)  41  Law  J.  Rep.  (n.s.)  CI*.  68. 
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1  Ohii.  Arch.  Pract.  p.  154,  12th  Ed.,  and 
23  &  24  Vict.  c.  127.  s.  25,  which  makes 
it  imperative  upon  one  Superior  Conrt  to 
strike  an  attorney  off  the  rolls  upon  proof 
that  he  haa  been  stmck  off  the  rolls  of 
another  Superior  Court;  and  suggested 
that  if  such  a  proceeding  was  reasonable 
in  that  case,  it  was  d  fortiori  so  in  the 
case  of  a  temponuy  suspension. 

[Bramwbll,  B. — ^We  ought  to  see  the 
judgment  of  the  Master  of  the  Rolls. 
One  Court  might  suspend  an  attorney  for 
some  good  reason  which  would  not  be 
applicable  to  another  Court.  Mabtin,  B. 
— ^1  do  not  think  the  rule  should  be  ab- 
solute in  the  first  instance.  The  attorney 
should  have  the  opportunity  of  bringing 
the  £Ekcts  before  us.  J 

The  matter  having  been  further  dis- 
cussed, the  Court  (3)  made  the  following 
order — **  It  is  ordered  that  unless  cause 
be  shewn  on  or  before  the  4th  day  of 
Hilary  Term,  1873,  the  said  Marshall 
Turner  be  suspended  from  practising  as 
an  attorney  of  this  Court  for  ten  years, 
with  leave  nevertheless  to  apply  again  to 
this  Court  in  the  meantime.  Upon  notice 
of  this  rule  to  be  given  to  Marshall  Turner," 
— and  directed  that  the  rule  should  be 
drawn  up  on  reading,  first,  office  copies 
of  the  petition  of  the  Inoorporated  Law 
Socieiy  to  the  Master  of  the  Kolls,  of  the 
affidavits  used  upon  the  hearing  of  the 
petition,  and  of  the  oitler  made  by  the 
Master  of  the  Rolls  and  also  an  affidavit 
verifying  such  copies  and  the  identity  of 
the  attorney  ;  and,  secondly,  a  transcript 
of  a  shorthand  writer's  notes  of  the  judg- 
ment of  the  Master  of  the  Rolls,  and  the 
writer's  affidavit  verifying  the  same. 

Oarth  (Murray  with  him)  moved  in 
the  Second  Division  of  the  Court  (on 
January  24,  1873),  to  make  the  above 
rule  absolute,  no  cause  being  shewn ;  but 
the  Court  (4)  said  it  was  unnecessary  tO' 
move,  since  this  was  not  a  rule  to  shew 
cause,  but  a  rule  nm,  which  unless  cause 
were  shewn  made  itself  absolute. 

Attoraey — ^Williamson,  for  the  Incorporated  Law 
Socieiy. 


(3)  Kel^,  C.B.,  MartiD,  B.,  Bramvell,  B.,  and 
ChAnoell,  B. 

(4)  Bramwell,  B.,  Clcasby,  B.,  and  Pollock,  B. 


} 
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1873. 

Jan.  20. 

Principal  and  Sureiy — Master  and  8er» 
vani  —  Alteration  of  Terrm  of  Service — 
Discharge  of  Surety, 

A  bond  was  given  by  the  obligor  as  surety 
thai  a  servant  would  from  time  to  time^  and 
at  all  times  during  the  servicCy  saHsfaetarHy 
account  for  and  pay  over  to  the  master  dX 
moneys  received  by  the  servant  for  the 
master's  use.  One  of  the  terms  of  the  ser* 
vice  was  that  it  should  be  temUnahle  by 
one  m/onth^s  notice  on  either  sidey  but  this 
was  not  hnoum  to  the  surety.  After  the 
commencemerd  of  the  semice  the  master  and 
servant  agreed^  without  the  knowledge  of  the 
surety^  that  the  service  should  be  ienninahle 
by  three  months*  notice : — Held  (by  EIellt, 
C.B.,  PiGOTT,  B.,  and  Pollock,  B.  ;  duhi- 
tante  MutriN,  B.),  that  the  surety  was  not 
discharged. 

But  the  servanthaving failed  satisfactorQy 
to  accownt  for  and  pay  over  moneys  which  he 
had  received  for  the  master's  use,  and  the 
master f  having  with  knowledge  and  without 
informing  the  defendant  thereof  retained 
the  servant  in  the  service, — ^Held,  that  the 
surety  was  discharged  as  to  defaults  com- 
milted  by  the  servant  after  he  was  so  re* 
tained. 

The  declaration  claimed  250Z.,  the  pe* 
nalty  of  a  bond,  subject  to  a  condition 
whereby  after  reciting,  amongst  other 
things,  that  by  an  agreement,  bearing 
even  date  wiUi  the  bond,  the  pkontiff  had 
agreed  to  admit  one  Johnson  into  his  ser- 
vice as  clerk  and  traveller,  on  his  obtain- 
ing two  respectable  persons  to  become 
securitiea  for  his  duly  and  faithfully  ac- 
counting to  the  plaintiff  in  his  busmess 
of  a  lead,  glass  and  colour  merchant^  in 
manner  thereinafter  mentioned,  and  for 
his  faithful  and  honest  conduct  during  the 
time  of  his  continuance  in  the  service,  and 
that  the  defendant  and  another  had,  at 
the  request  of  Johnson,  agreed  to  become 
such  securities  as  aforesaid ;  the  condition 
of  the  bond  was  declared  to  be  that— if 
Johnson  should  firom  time  to  time  and  at 
all  times  well  and  satis&ctorily  account 
for  and  pay  over  and  deliver  to  the  plain- 
tiff all  and  every  sum  and  sums  of  money 
and  securities  for  money,  goods  and  effects 
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whatsoever  wbicli  he,  Johnson,  should  re- 
ceive for  the  use  of  the  plaintiff,  or  which 
should  at  any  time  or  times  be  entrusted 
to  his  care  by  the  plaintiff,  or  his  corre- 
spondents or  customers  or  others  to 
whom  he  was  or  should  be  liable  or  ac- 
countable, and  should  not  at  any  time 
embezzle,  make  away  with,  obliterate, 
deface  or  in  anywise  injure  any  of  the 
money,  securities  for  money,  books,  papers, 
writings,  ^oods  or  effects  of  the  plaintiff 
or  any  of  his  correspondents  or  customers 
or  others,  and  also  should  in  all  respects 
fully  and  strictly  and  without  qualifica- 
tion perform  his,  Johnson's,  part  of  the 
agreement  with  the  plaintiff—then  the 
bond  should  be  void,  otherwise  to  remain 
in  full  force.  Averment  that  the  plaintiff 
admitted  into  his  said  service  Johnson, 
who  for  a  long  time  continued  therein, 
and  although  Johnson  during  his  service 
from  time  to  time  received  for  the 
plaintiff's  use  divers  sums  of  money, 
yet  (for  assigning  a  breach  of  the  condi- 
tions of  the  bond)  Johnson  did  not 
well  and  satisfactorily  account  for  or  pay 
over  or  deliver  to  the  plaintiff  the  said 
several  sums  of  money  or  any  of  them, 
and  84Z.  9^.,  parcel  of  the  said  sums,  was 
wholly  unpaid  and  unaccounted  for  by 
Johnson. 

Second  plea,  on  equitable  grounds, 
that  one  of  the  terms  of  the  agreement  in 
the  condition  mentioned  was  that  the 
agreement  should  be  terminated  by  one 
month's  notice  on  either  side,  and  that  the 
plaintiff  and  Johnson,  after  the  making  of 
the  agreement,  without  the  knowledge, 
privily  or  consent  of  the  defendant,  altered 
and  varied  the  agreement,  and  made  the 
same  terminable  by  three  months'  notice 
on  either  side,  and  thereby  materially  in- 
creased the  risk  of  the  defendant  as  sureiy 
for  Johnson,  and  that  the  said  defaults  of 
Johnson  were  committed  by  him  after  the 
alteration  and  variation  of  the  agreement. 

Third  plea,  on  equitable  grounds,  that 
Johnson,  before  the  said  commission  of 
the  said  defaults,  had  committed  during 
the  service  divers  other  defaults  of  the 
same  kind,  and  that  the  plaintiff,  though 
well  knowing  the  said  last-mentioned  de- 
faults, wholly  omitted  and  neglected  to 
inform  the  defendant  thereof,  and  not- 
withstanding the  said  last-mentioned  de- 

NbW  SSRIBS,  42.— EXCHBQ. 


£aults  continued  to  employ  and  retained 
Johnson  in  the  service,  and  that  the 
defaults  herein  pleaded  to  were  committed 
by  Johnson  during  the  said  continuance 
and  retention  of  him  by  the  plaintiff  in 
the  service. 

Demurrers  to  both  pleas,  and  joinder 
therein. 

E.  ft  WUUamSy  for  the  plaintiff.— The 
second  plea  is  bad,  for  the  alteration  was 
immaterial,  and  not  such  as  to  increase 
the  risk  of  the  surety.  An  increase  of 
the  clerk's  salary  and  of  his  duties  and 
liabilities,  if  made  behind  the  surety's 
back,  will  discharge  him — Bonar  v.  3fac- 
donald  (1)  ;  not  so  a  reduction  of  the 
salary  and  iiie  duties — Frank  v.  Edwards 

(2). 

[Martik,  B. — The  altemtion  seems  to 
me  material.  Suppose  the  clerk  wished 
to  relieve  the  defendant  from  his  liability 
he  could  not  do  so  under  three  months 
instead  of  one.  The  same  mischief  would 
happen  if  the  defendant  heard  that  the 
clerk  was  beginning  to  lead  a  dissipated 
life  and  to  get  into  money  dif&culties,  and 
wished  to  call  upon  the  plaintiff  to  dismiss 
the  clerk.] 

The  defendant  would  not  be  entitled  to 
call  on  the  plaintiff  to  dismiss  the  clerk 
for  such  conduct. 

[Kelly,  C.B. — Is  there  anything  to 
shew  tiiat  the  defendant  when  he  signed 
the  bond  knew  that  the  service  was  ter- 
minable at  one  month  P] 

No  ;  and  on  that  ground  it  was  decided 
in  Stewart  v.  McKean  (3),  that  though 
there  was  a  material  alteration  in  i^e 
nature  of  the  employment  the  surety  was 
not  discharged.  In  The  North  Western 
BaUivay  Gompatiy  v.  Whinray  (4)  a  change 
in  the  agent's  salary  was  held  to  discharge 
the  surety,  because  the  terms  of  the  salary 
were  named  in  the  bond. 

[Pollock,  B.,  referred  to  Bees  v.  Ber^ 
rington  (5).] 

The  allegation  that  the  risk  was  in- 

(1)  3  H.L.  Caa.  226. 

(2)  8  Exch.  Rep.  214;  s.  c.  22  Law  J.  Rep. 
(n.s.)  Exch.  42. 

(3)  10  Exch.  Rep.  675 ;  8.  c.  24  Law  J.  Rep. 
(n.8.)  Exch.  145. 

(4)  10  Exch.  Rep.  77;  s.  c.  23  Law  J.  Rep. 
(n.8.)  Exch.  261. 

(5)  Tudor  L.C.  887. 
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creased  is  an  inference  of  law,  not  a 
statement  of  ieuot.  As  to  the  third  plea, 
Phillips  V.  FoxaU  (6)  would  be  conclusive 
against  the  plea  but  for  this  distinction. 
The  reasoning  of  the  judgment  in  that  case 
is  limited  to  the  facts,  viz.,  dishonesty  or 
such  gross  misconduct  as  would  justify  the 
master  in  dismissing  the  servant  at  once. 
Here  the  plea  may  mean  only  that  the  clerk 
without  any  dishonesty  omitted  to  pay 
over  moneys  received,  and  that,  though  it 
would  give  a  right  of  action  against  the 
surety,  would  not  justify  the  master  in 
dismissing  the  clerk  unless  there  was  an 
express  condition  that  he  might.  The 
plea  ought  to  have  shewn  how  the  de- 
fendant was  prejudiced. 

LeiverSf  for  the  defendant,  was  desired 
to  restrict  his  argument  to  the  second 
plea. — The  defendant  is  discharged  be- 
cause if  he  had  been  told  of  the  alt^:«tion 
of  the  terms  he  would  have  been  entitled 
to  revoke  his  guarantee.  An  alteration 
of  the  time  of  service  is  always  material 
to  the  surety's  risk — Bonar  v.  MacdonaM 
(1),  Tayhur  v.  Wildin  (7).  The  service 
was  in  fact  a  new  one.  The  declaration 
says  that  the  agreement  was  referred  to 
in  the  bond,  and  it  is  consistent  with  that 
'  that  the  whole  agreement  was  recited  in 
the  bond  or  known  to  the  surety. 

B.  O,  Williams  replied. 

Kellt,  C.B. — I  am  decidedly  of  opinion 
that  there  is  nothing  alleged  in  the  second 

?lea  which  will  discharge  the  surety. 
*he  contract  between  the  employer  and 
the  employed,  as  recited  in  the  declara- 
tion, was  that  the  employed  should  duly 
account  for  moneys  he  received  and  pay 
them  over  to  his  employer.  The  second 
plea  does  not  deny  that  the  employed 
received  and  failed  to  pay  over  moneys 
which  he  was  bound  to  pay  over.  So  far, 
therefore,  it  is  no  answer  to  the  declara- 
tion. But  it  says  that  there  wtis  a  provi- 
sion in  the  agreement  that  it  should  be 
terminable  on  dither  side  by  one  month's 
notice,  and  that  after  the  i^eement  was 
made  and  before  any  breach,  the  employer 
and  employed  agreed  together  to  vary  the 
terms  by  altering  the  one  month  to  three 

(6)  41  Law  J.  Rep.  (n.s.)  Q.B.  293. 

(7)  37  Law  J.  Rep.  (k.s.)  Exch.  173;  8.  c.  Law 
Rep.  3  Exch.  303. 


months.  The  question  is  whether  this 
discharges  the  surety.  Now  if  it  dearly 
appeared  that  the  surety  entered  into  the 
obligation  of  the  bond  on  the  footing  of  the 
contract  between  the  employerand  the  em- 
ployed, and  with  notice  to  himself  of  the 
provision  as  to  determination,  then  un- 
doubtedly The  London  and  North  Western 
Eailway  Oompany  v.  Whinray  (4)  is  an  au- 
thority to  shew  that  the  basis  of  the  contract 
between  the  plaintiff  and  the  defendant 
would  have  foiled,  and  therefore  that  the 
surety  would  have  been  discharged.  But  it 
does  not  appear  on  this  record  that  when  the 
surety  executed  the  bond  he  had  notice  of 
that  provision,  or  that  any  particular  term 
of  the  contract  was  known  to  him.  All 
that  he  is  shewn  to  have  known  was  that 
the  employed  was  to  account  for  and  pay 
over  all  moneys  received.  No  authorities 
have  been  cited  to  shew  that  und^  these 
circumstances  the  surety  is  discharged, 
and  I  think  he  is  not. 

Bat  the  third  plea  raises  a  very  different 
question.  The  authorities  shew  clearly 
that  where  under  a  contract  of  service 
such  a  breach  of  duty — whether  it  be  dis- 
honesty or  not — ^is  committed  on  the  part 
of  the  employed,  that  his  employer  has 
power  to  dismiss  him,  there  the  surety 
can  call  on  the  employer  to  do  so.  The 
question  for  us  is,  whether  the  breach  of 
duty  alleged  in  the  third  plea  was  such  as 
to  entitle  the  plaintiff  to  dismiss  his 
clerk,  and  therefore  to  entitle  the  defend* 
ant  to  call  on  the  plaintiff  to  do  so.  It 
was  said,  firstly,  that  a  defetult  might 
occur  without  any  dishoiteety.  It  is  true 
that  the  clerk  might  receive  moneys  and 
without  any  dishonesty  fail  to  pay  them 
over.  But  the  question  is  whether  the 
defoult  was  such  as  to  constitute  a  breach 
of  duty.  Now,  it  might  be  that  the  derk 
only  lost  the  money  by  an  accident,  and 
was  enabled  by  borrowing  or  in  some  other 
way  to  make  up  the  amount  and  pay  it 
over,  so  that  no  defoult  in  paying  it  over 
occurred,  but  that  is  not  the  language  of 
this  plea.  It  says  that  he  had  received 
moneys  and  had  failed  to  pay  them  over. 
The  question  is  if  that  is  not  prima  fade 
a  breach  of  duty.  I  think  it  clearly  is. 
The  clerk  was  bound  to  pay  over,  and 
therefore  it  is  enough  to  say  that  there  is 
prima  facie  a  breach  of  duty,  which  would 
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have  entitled  the  employer  to  dismiss  the 
employed^  and  then  the  authorities  shew 
that  the  surety  is  entitled  to  call  on  the 
employer  to  dismiss  his  clerk.  I  think, 
therefore,  that  the  third  plea  is  good, 
because  the  surety  is  discharged. 

Martin,  B. — ^I  think  the  third  plea  is 
good  on  the  authority  of  P^i7Zt]p«  v.  FoxcUl 
(6).  I  do  not  wish  to  differ  from  the  rest 
of  the  Court,  but  my  own  impression  is 
that  the  second  plea  also  is  good.  If  the 
plaintiff  and  his  clerk  agreed  to  any  alter- 
ation of  the  terms  of  service  which  would 
cast  on  the  surety  a  further  liability,  the 
surety  would  be  discharged.  I  think 
when  a  clerk  is  liable  to  be  dismissed  at  a 
month's  notice,  it  is  an  alteration  of  the 
terms  which  may  be  very  material  to  the 
surety  if  instead  of  one  month  three 
months'  notice  is  required,  for  the  mis- 
chief I  mentioned  during  the  argument 
might  happen. 

PiGOTT,  B. — I  think  the  second  plea 
raises  no  defence.  It  states,  indeed,  that 
the  plaintiff  and  Johnson  by  making  the 
alteration  "  materially  increased  the  risk 
of  the  defendant  as  surety,"  but  that  is 
an  inference  of  law,  and  I  think  the  risk 
was  not  increased.  We  have  to  see  if  the 
change  in  the  terms  of  service  affords  the 
sure^  any  defence  in  equity.  I  think  it 
does  not.  If  the  surety  had  Agreed  to 
become  bound  on  certain  terms,  and  those 
terms  were  so  changed  between  the  em- 
ployer and  his  clerk  as  to  increase  the 
risk  of  the  surety,  he  would  be  discharged. 
But  if  the  change  is  in  some  purely  colla- 
teral and  immaterial  point,  that  would 
afford  no  defence  to  the  surety.  I  think 
the  nature  of  the  change  in  this  case  was 
such  that  it  did  not  affect  the  surety. 
The  change  from  a  notice  at  one  month 
to  one  at  three  months  could  not  increase 
the  risk,  and  the  surety  therefore  has  no 
defence  on  this  ground. 

I  agree  with  my  Lord  on  the  third 
plea. 

Pollock,  B. — I  am  of  the  same  opinion 
as  to  the  third  plea.  On  the  second, 
the  only  diffidence  I  feel  is  in  con- 
sequence of  what  my  brother  Martin  has 
said.  But  for  that  I  should  have  no 
doubt  that  this  plea — seeing  the  mode 
in  which  it  is  pleaded,  and  neces- 
sarily pleaded — affords  no  defence.    In 


WhitcJ^r  V.  B^all  (8)  an  agreement  was 
made-between  theplaintiff  and  Joseph  Hall, 
and  the  defendant,  James  Hall,  that  the 
plaintiff  should  let  Joseph  thirty  cows  for 
milking,  the  defendant  to  be  surety  for  the 
payment  of  the  rent.  The  plaintiff  after- 
wards, by  agreement  with  Joseph,  let  him 
a  less  number  of  cows,  and  sued  the  de- 
fendant, James,  on  the  original  agreement 
for  unpaid  rent.  It  was  held  that  he  could 
not  recover.  Bayley,  J.,  said  (9),  "The 
new  agreement  was  binding  only  on  those 
persons  who  were  parties  to  it.  If  it  had 
been  intended  to  bind  James  by  it  he 
should  have  been  consulted ;  he  had  a 
right  to  insist  upon  a  literal  performance 
of  the  original  bargain.  K  a  new  bargain 
was  made,  he  had  a  right  to  exercise  his 
judgment  whether  he  would  become  a 
party  to  it.  There  may  perhaps  be  very 
little  difference  between  the  two  contracts, 
but  the  question  does  not  turn  on  the 
amount  of  the  difference;  the  question 
is  whether  the  contract  performed  by  the 
plaintiff  is  the  original  contract  to  which 
the  defendant  was  a  party.  If  it  is,  then 
James  is  bound  by  it,  otherwise  he  is 
not."  There  the  surety  took  care 
that  the  terms  of  the  original  agreement 
should  be  made  part  of  his  own  contract. 
That  was  not  done  in  Frcmk  v.  Edwards 
(2),  nor  in  Stewart  v.  McKean  (3).  More- 
over in  the  cases  cited,  whenever  the  terms 
of  the  original  agreement  were  not  made 
part  of  the  surety's  contract,  and  yet  the 
Courts  have  said  that  the  surety  was  dis- 
charged, they  held  that  the  alteration  in 
the  terms  was  a  material  alteration.  The 
discussion  of  that  question  shews  that  it 
is  opmi  to  the  Court  to  consider  whether 
the  alteration  was  material  or  not,  and  I 
think  the  alteration  in  the  present  case 
was  not  material.  The  pleader  probably 
having  that  distinction  in  his  mind  drew 
this  plea  as  an  equitable  one. 

Judgment  for  plaintiff  07ithe  demurrer 
to  the  second  plea,  and  for  defenda/nt 
on  the  demurrer  to  the  third  plea, 

Attorn^s — Cunlifie  &  Beaumont,  agents  for  Gale 
&  Middlemiss,  Hull,  for  plaintiff;  Lambert, 
Burffin  &  Fetch,  agents  for-  J.  £.  Pettingell, 
Hull,  for  defendant 


!5i 


6  B.  &  C.  269. 
Ibid.,  page  275. 


Digitized  by 


Google 


68 


COURT  OF  EXCHEQUER: 


[N.  S. 


1873     1 
Jan  20  r  ^c^^^s^^  ^'  WILLIS  (no.  2). 

Action — Costs  given  by  SiattUe, 

An  action  lies  to  recover  the  costs  on  an 
mdicknentfor  Ubel  given  by  6  ^  7  Vict,  c, 
96.  s.  8. 

The  plaintiff  having  been  acquitted 
npon  an  indictment  for  libel  preferred  by 
the  now  defendant  at  the  assizes  for  the 
county  of  Essex,  brought  this  action  to 
recover  his  taxed  costs  under  (j  &  7 
Vict.  c.  96.  s.  8  (1). 

The  demurrer  to  the  declaration  (which 
is  Mlj  set  out  in  the  first  report  of  this 
case,  antCy  p.  15)  was  now  argued. 

Willis,  for  the  defendant. — The  action 
is  not  maintainable ;  the  plaintiff  ought  to 
have  applied  to  the  Judge  who  tri^  the 
indictment  or  to  the  Court  of  Queen's 
Bench  for  execution  for  his  costs — The 
Queen  v.  Latimer  (2). 

[Mabtin,  B. — That  was  a  criminal  in- 
formation, and  the  proceedings  were 
therefore  of  necessity  in  the  Queen's 
Bench.] 

[FhUhrickj  for  the  plaintiff,  referred  to 
The  Queen  v.  Newhouse  (3).] 

There  is  no  precedent  for  sjich  an 
action. 

[Mabtin,  B.,  referred  to  Com.  Dig,  tit. 
Debt  A.  9.  "  Debt  lies  upon  any  statute 
which  gives  an  advantage  to  another  for 
the  recovery  of  it."] 

Fhtlhicky  contra,  was  not  heard. 

Kblly,  C.B. — A  Judge  of  oyer  and  ter- 
miner would  have  no  power  to  issue  exe- 
cution for  these  costs.  Wherever  a  statute 
gives  a  right  to  a  sum  of  money  and  pro- 
vides no  other  means  of  enforcing  it,  an 
action  lies,  for  which  the  passage  cited 
from  Oomyn's  Digest  is  an  authoriiy. 

(1)  That  section  enacts — "  That  in  the  case  of 
any  indictment  or  information  by  a  private  prose- 
cutor for  the  publication  of  any  defamatory  libel, 
if  judgment  snail  be  given  for  the  defendant,  he 
shall  be  entitled  to  recover  from  the  prosecutor 
the  costs  sustained  by  the  said  defendant  by  reason 

of  such  indictment  or  information 

such  costs to  be  taxed  by  the  proper  o£Bcer 

of  the  Court  before  which  the  said  indictment  or 
information  is  tried." 

(2)  16  Q-B.  Rep.  1077 ;  s.  c.  20  Law  J.  Rep. 
2C.S.)  Q.B.  129. 

(3)  22  Law  J.  Rep.  (k.8.)  Q.B.  127. 


^   Mabtin,  B., Pioott,  B.,  and  Pollock,  B., 
concurred. 

Judgment  for  theplaitUif, 

Attorneys— A.  R.  Oldman,  agent  for  F.  J.  Snell, 
Great  Dunmow,  for  plaintiff;  Evans,  Laing  Ss 
Eagles,  for  defendant 


1872.  ' 

1873        r  GRAaOE  V,  JONES. 

Jan.  22.  ^ 

Principal  and  Surety — Joint  and  several 
Debtor — Release  of  Debtor  as  if  discharged 
in  Bankruptcy — Discharge  of  Surety. 

Of  ttoo  obligois  of  a  joint  and  several, 
bond,  one  executed  it  cm  surety  for  the 
other,  whereof  the  obligee  then  had  notice. 
Afterwards  and  withoiU  the  consent  of  the 
surety,  the  principal  debtor  by  deed  con- 
veyed  to  the  obligee  of  the  bond,  as  trustee 
for  the  creditors  of  the  principal  debtor,  aU 
his  estate  to  be  administered  for  the  benefit 
of  the  creditors,  in  like  manner  as  if  the 
principal  debtor  had  been  at  the  date  thereof 
duly  adjudged  bankrupt,  and  in  considera- 
tion thereof  each  of  the  creditors  did  thereby 
release  the  principal  debtor  ^*from  his  and 
their  respective  debts  in  like  manner  as  if** 
the  principal  debtor  "  had  obtained  a  dis- 
charge in  bankruptcy.**  The  obligee  having 
sued  the  surety  on  the  bond, — Held,  by 
Kelly,  C.B.,arMiBBAMWELL,B.  {dissentients 
PiGOTT,  B.),  that  the  obligee  by  executing  the 
deed  had  released  the  surety. 

Declaration  on  a  bond  dated  18th  of 
September,  1863,  for  200L  to  be  paid  by 
the  defendant  to  the  plaintiff,  subject  to  a 
condition  for  avoidance,  if  one  Thomas 
Jones  and  the  defendant  or  either  of 
them,  or  either  of  their  heirs,  executors 
or  administrators  should  pay  to  the  plain- 
tiff lOOZ.  with  interest  on  the  18th  of 
March  next  ensuing. 

Breach,  non-payment. 

Plea  that  the  bond  was  a  joint  and 
several  bond  of  the  defendant  and  one 
Thomas  Jones,  executed  by  the  defendant 
as  surety  only  for  Thomas  Jones,  whereof 
the  plamtiff  then  had  notice,  and  after- 
wards on  the  7th  of  May,  1869,  and 
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before  action,  a  deed  was  made  between 
Thomas  Jones  of  the  one  part,  and  the 
plaintiff  and  one  Ackerman  on  behalf 
and  with  the  assent  of  the  creditors  of 
Thomas  Jones  of  the  other  part,  which 
witnessed  that — "Thomas  Jones  hereby 
conveys  all  his  estate  and  effects  to  the 
said  J.  Cragoe  and  T.  Ackerman  abso- 
lutely to  be  applied  and  administered 
for  the  benefit  of  the  creditors  of  the  said 
Thomas  Jones  in  like  manner  as  if  the  said 
Thomas  Jones  had  been  at  the  date  here- 
of duly  adjndged  bankrupt,  and  in  consi- 
deration of  the  premises  each  of  the 
creditors  of  the  said  Thomas  Jones  doth 
by  these  presents  release  the  said  Thomas 
Jones  from  his  and  their  respective  debts 
in  like  manner  -as  if  the  said  Thomas 
Jones  had  obtained  a  discharge  in  bank- 
mptcy."  That  the  plaintiff  made  and 
executed  the  deed  without  the  defendant's 
consent  and  without  any  request  on  his 
part  so  to  do. 

Demurrer  to  the  plea  and  joinder 
therein. 

Mwphy,  for  the  plaintiff. — The  deed  is 
not  and  does  not  purport  to  be  an  ab- 
solute release  of  the  principal  debtor,  but 
amounts  only  to  a  covenant  not  to  sue. 
The  words  **  in  like  manner,"  Ac.,  shew 
that  the  plaintiff  intended  to  reserve  all 
his  rights  against  the  surety,  and  they 
therefore  do  reserve  them — Bateson  v. 
Gosling  (1).  If  the  debtor  had  obtained 
a  discharge  in  bankruptcy,  the  surety 
would  not  have  been  released.  This  was 
a  deed  under  the  Bankruptcy  Act,  1861, 
sect.  163  of  which  enacts,  that  the  order 
of  discharge  shall  not  release  or  discharge 
any  person  who  was  jointly  bound  or  had 
made  any  joint  contract  with  him.  The 
surety  will  still  have  his  remedy  against 
the  principal  debtor. 

Bosamquet^  for  the  defendant. — Even  if 
the  plaintiffs  construction  of  the  deed  be 
right,  the  defendant  will  only  have  a  right 
to  recover  a  dividend  from  the  principal, 
whereas  his  right  is  to  recover  the  whole 
debt,  of  which  nothing  but  Parliament  or 
the  Court  of  Bankruptcy  can  deprive  him. 
The  deed  is  the  plaintiffs  own  act,  not 
the  operation  of  a  bankruptcy  or  a  statute. 

(1)  41  Law  J.£ep.(N.s.)  C.P.  53. 


[PiooTT,  B. — The  plaintiff  executes  only 
as  trustee  for  creditors.] 

It  is  an  agreement  between  the  creditor 
and  debtor  to  prejudice  the  defendant, 
and  he  is,  therefore,  released.  A  bank- 
ruptcy would  release  the  principal,  and 
therefore  would  discharge  the  defendant, 
whether  he  be  regarded  as  a  surety  or  as 
joint  debtor. 

Murphy y  in  reply. — ^The  defendant's 
construction  gives  no  meaning  to  the 
words  "  in  like  manner,'*  &c.  The  true 
principle  is  laid  down  in  Lewis  v.  Jones  (2), 
and  adopted  by  Willes,  J.,  in  Bateson  v. 
Gosling  (1). 

Cur.  adv,  vulL 

The  following  judgments  were  read 
January  22nd,  1873— 

PiGOTT,  B.  (3). — This  was  an  action  on 
a  bond,  and  the  plea  stated  that  the  bond 
was  a  joint  and  several  bond  of  the  de- 
fendant and  one  Thomas  Jones,  and  that 
it  was  executed  by  the  defendant  as  surety 
only  for  the  said  Tlwmas  Jones ;  that  after 
the  execution  of  the  bond,  a  deed  of  com- 
position was  made  between  Thomas  Jones 
of  the  one  part,  and  the  plaintiff  and  one 
Ackerman,  on  behalf  and  with  the  assent 
of  the  creditors  of  the  said  Thomas  Jones ; 
of  the  other  part,  whereby  Thomas  Jones 
conveyed  all  his  estate  to  the  plaintiff  and 
Ackerman,  to  be  administered  for  the 
benefit  of  his  creditors  "  in  like  marmer  as 
if  Thomas  Jones  had  been  at  the  date  there^ 
of  duly  adjudged  hankfwpt^*^  and^  in  con- 
sideration of  the  premises  each  of  the 
creditors  did  release  Thomas  Jones  from 
his  debts  "  in  like  manner  as  if  the  said 
TJiomas  Jones  had  obtained  a  discharge  in 
bankruptcy.*'  It  then  averred  that  the 
plaintiff  executed  the  deed  without  the 
consent  or  request  of  the  defendant.  To 
this  plea  there  was  a  demurrer,  and  the 
question  is  what  is  the  effect  of  the 
release  given  in  the  deed  by  the  plaintiff 
to  Thomas  Jones. 

The  law,  since  the  decision  of  the  cases 

(2)  4B.&C.  606,  615(n). 

(3)  Pigott,  B.,  stated  that  his  judgment  had 
been  read  and  approved  by  Channell,  B.  That 
learned  Judge  heard  the  argument,  but  having 
retired  from  the  Bench  between  Michaelmas  Term, 
1872,  and  Hilary  Term,  1S73.  was  not  a  party  to 
the  judgment  of  the  Court. 
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inclading  Kearsley  v.  Oole  (4),  has  been 
settled  in  this :  that  in  a  composition 
deed  between  a  debtor  and  his  creditor, 
the  latter  may  reserve  his  remedies  against 
a  surety,  and  thus  prevent  the  latter  from 
being  discharged.  "The  reserve  of  reme- 
dies has  that  eflfect  upon  this  principle  " — 
says  Parke,  B.,  in  his  judgment  (5) ;  "  first, 
that  it  rebuts  the  implication  that  the 
surety  was  meant  to  be  discharged,  which 
is  one  of  the  reasons  why  the  surety  is 
ordinarily  exonerated  by  duch  a  transac- 
tion ;  and  secondly,  that  it  prevents  the 
rights  of  the  surety  against  the  debtor 
being  impaired,  the  injury  to  such  rights 
being  the  other  reason ;  for  the  debtor 
cannot  complain  if  the  instant  after- 
wards the  surety  enforces  those  rights 
against  him,  and  his  consent  that  the 
creditor  shall  have  recourse  against  the 
surety  is  impliedly  a  consent  that  the 
surety  shall  have  recourse  against  him." 
In  the  recent  case  of  Bateson  v.  Qosling 
(1),  Willes,  J.,  also  says,  "  If  the  principal 
debtor  consented  to  the  creditor  having 
recourse  to  the  surety  the  latter  would  not 
be  dischafged,  and  would  have  his  remedy 
against  the  principal  debtor;*'  and  con- 
cludes thus:  "It  comes  round  then  to 
this,  that  if  the  principal  debtor  be  ahso- 
lutely  discharged  of  the  debt,  the  creditor 
can  have  no  remedy  against  the  surety." 

Such  being  the  law  on  this  subject,  the 
present  question  (as  I  think)  is  one  of 
construction,  i.e.,  is  the  principal  debtor 
absolutely  dischai^^  of  the  debt  by  this 
deed  ?  Or  is  it  only  a  composition  of  and 
a  personal  discharge  from  the  principal 
creditor's  claim  P  Of  conrse  this  depends 
upon  the  meaning  of  the  language  they 
have  used  ;  they  are  not  bound  to  use  the 
precise  language  of  Courts  of  law,  it  is 
enough  if  they  express  themselves  so  that 
their  meaning  can  be  ascertained.  It  is 
as  follows — "  Each  of  the  creditors  doth 
by  these  presents  release  the  said  Thomas 
Jones  from  his  debts."  If  the  release  stopped 
there  it  would  be  clear  enough,  but  the 
release  has  this  additional  language,  viz., 
"  in  like  wanner  as  if  the  said  Thomas  Jones 
had  obtained  a  discharge  in  bankruptcy,** 

(4)  16  Mee.  &  W.  128 ;  8.  c.  16  Law  J.  Bep. 
(x.8.)£zeh.  116. 

(5)  16  Mee.  &  W.  135;  8.  c.  16  Law  J.  Rep. 
£xch.(iv.s.)117. 


Now  the  words,  "  in  like  manner,"  Ac., 
are  not  redundant ;  but  are  obviouidy  in- 
troduced for  some  object,  and  we  are 
bound  to  give  them  some  application  if 
they  are  capable  of  it,  and  if  they  do  not 
qualify  the  words  of  release,  what  mean- 
ing can  be  given  to  them  ?  But  there  is 
an  application ;  the  plaintiff  retains  his 
securities.  If  this  plaintiff,  instead  of 
having  a  surety  to  resort  to  for  this  debt, 
had  had  a  ple(^  for  it,  how  could  it  be 
contended  that  under  such  a  form  of  re- 
lease as  this  he  could  be  taken  as  intend- 
ing to  give  up  his  pledge  ?  But  if  the 
release  be  absolute  he  would  be  so  bound 
— vide  Cowper  v.  Oreen  (6).  Then  if  his 
pledge  is  reserved  to  him,  why  is  not  the 
right  to  resort  to  a  surety  ?  I  cannot  see 
how  this  form  of  release  makes  any  dis- 
tinction between  them.  "  In  like  manner  " 
must  mean  in  the  same  way  or  to  the 
same  extent,  and  I  think  that  composi- 
tions having  now  taken  Uie  place  of 
bankruptcy  proceedings  very  much  gi?es 
the  key  to  this  form  of  release,  and  that 
the  parties  evidently  meant  to  give  and  to 
receive  under  this  aeed  a  release  having  a 
similar  effect  to  a  discharge  in  bankruptcy 
as  between  these  covenanting  parties  and 
no  more,  the  right  to  retain  the  pled£;e 
and  also  to  resort  to  a  surety  being  m 
such  case  preserved.  If  the  latter  in  his 
turn  sues  the  debtor  he  is  only  in  the 
same  position  as  if  he  had  agreed  to  a 
reservation  of  remedies  in  the  most  pre- 
cise terms ;  or  as  if  the  principal  creditor 
had  expressly  covenanted  only  not  to  sue 
him,  or  that  the  discharge  should  be  per- 
sonal only.  We  know  that  it  is  the  object 
of  the  Legislature  not  to  drive  debtors 
into  a  Bankruptcy  Court.  And  there  can 
be  no  hardship  upon  the  debtor  in  giving 
effect  to  his  own  covenant,  for  he  has 
chosen  to  compound  upon  these  terms,  the 
best  he  could  make,  and  they  are  obvi- 
ously just  as  between  all  parties. 

Nor  can  the  true  construction  of  a  co- 
venant entered  into  between  parties  be 
made  to  depend  upon  any  rules  of  plead- 
ing ?  If  they  have  agreed  to  a  qualified  or 
personal  discharge  of  the  debtor  only,  it 
cannot  be  turned  into  an  absolute  one 
against  their  intention  by  any  form  that 

(6)  7  Mee.  &  W.  683 ;  8.  c  10  Law  J.  Bep. 
(k.8.)  Ezch.  346. 
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the  pleadings  can  take.  The  true  con- 
stmction  of  their  language  must  govern 
their  rights,  and  where  their  language  is 
inaccorate,  still  it  is  to  be  expounded  ut 
res  magis  valeat ;  but  to  give  no  meaning 
to  the  language  when  it  is  plainly  capable 
of  it,  woiUd  be  at  variance  with  every  rule 
of  exposition. 

For  these  reasons  I  think  the.  plaintiff 
is  entitled  to  judgment. 

Bbamw£LL,  B. — It  is  clear  law,  that 
when  a  debtor  is  released  or  discharged 
by  the  act  of  the  creditor,  that  is,  when 
he  can  plead  in  bar  to  an  action  by  a 
creditor,  that  creditor*s  voluntary  act,  a 
joint  debtor,  though  the  obligation  be  joint 
and  several,  can  plead  the  same  matter  in 
bar.  Has  the  plaintiff  done  this?  I 
think  he  has.  He  has  executed  a  deed 
whereby  he  rdeasea  Thomas  Jones  in  like 
manner  as  if  he  had  got  his  discharge  in 
bankruptcy.  Would  that  be  a  good  bar 
if  pleaded  by  Thomas  Jones  to  an  action 
brought  by  the  plaintiff  against  him  ? 
Why  not  ? 

In  terms  it  releases,  but  it  adds  in  like 
way  as  if  the  certificate  in  bankruptcy 
had  been  obtained ;  but  such  a  certificate 
would  have  been  a  bar  to  an  action  by  the 
now  plaintiff  against  him.  Therefore  he 
releases  him  in  like  manner  as  a  certificate 
which  would  have  been  a  bar  would 
operate.  Therefore  the  plaintiff  has  re- 
leased Thomas  Jones,  and  so  has  released 
the  defendant  or  furnished  the  defendant 
with  a  bar.  This  construction  gives  effect 
to  the  words  "  in  like  manner  as  a  certi- 
ficate in  bankruptcy,"  because  those 
words  give  the  plamt^  a  right  to  retain 
any  lien  or  security  he  has  got,  which 
right  he  would  not  have,  if  he  had  given 
a  simple  release.  The  plaintiff  proposes 
to  reaid  this  as  though  the  words  were,  "I 
release  you  with  no  other  consequence 
than  a  discharge  in  bankruptcy  would 
have."  In  that  case  it  might  be  that 
those  words  would  qualify  the  release  and 
turn  it  into  a  covenant  not  to  sue.  But 
those  are  not  the  words.  They  are,  I 
release  you  as  though  you  had  got  a  dis- 
charge in  bankruptcy.  This  is  no  tech- 
nical view  of  the  case.  I  think  it  ex- 
tremely probable  that  the  parties  meant 
what  I  say  they  have  said. 

I  have  not  noticed  the  fact  that  the 


defendant  says  he  was  a  surety.  Had  he 
been  only  a  surety  and  not  a  joint  debtor, 
I  think  he  would  have  been  discharged 
on  the  principle  I  have  mentioned ;  viz., 
that  the  plaintiff  by  his  own  act  had  given 
a  bar  to  the  principal  debtor. 

Kbllt,  Cd, — I  am  of  opinion  that  the 
defendant  is  entitled  to  the  judgment  of 
the  Court.  This  is  a  case  of  creditor, 
debtor,  and  surety.  One  Jones  was  in- 
debted to  the  plaintiff  in  the  sum  of  lOOZ., 
and  the  defendant  was  his  surety.  The 
plaintiff  now  sues  the  defendant  for  the 
debt,  and  he  pleads  that  the  plaintiff  has 
released  the  debtor  without  his  consent, 
and  he  is  therefore  discharged.  Now  the 
law  upon  this  subject  is  clear  and  well 
settled.  If  the  creditor  without  the  con- 
sent of  the  surety  by  his  own  act  destroy 
the  debt  or  derogate  from  the  power 
which  the  law  confers  upon  the  surety  to 
recover  it  against  the  debtor  in  case  he 
shall  have  paid  it  to  the  creditor,  the 
surety  is  discharged.  But  the  plaintiff 
contends,  that  in  this  case  he  has  reserved 
to  himself  the  right  to  recover  against 
the  surety  by  the  deed  in  which  the 
debtor  is  released.  The  plea  of  the  de- 
fendant sets  forth  the  deed  in  hcec  verhay 
by  which  it  appears  that  Jones,  the  debtor, 
having  assigned  all  his  estate  and  effects 
to  the  plaintiff  and  another  as  trustees 
for  the  benefit  of  his  creditors,  the  deed 
proceeds  thus — "  The  said  Joseph  Qragoe 
(the  plaintifi^,  in  consideration  of  the 
premises,  doth  by  these  presents  release 
the  said  Thomas  Jones  from  his  (and 
their)  respective  debts  in  like  manner  as 
if  the  said  Thomas  Jones  had  obtained  a 
discharge  in  bankruptcy." 

Now  the  question  is  this,  what  is  the 
effect  of  a  release  in  these  terms  upon  the 
rights  and  the  condition  of  these  three 
parties  ?  It  appears  to  me  that  the  mean- , 
ing  of  these  words  is  clear  and  unam- 
biguous. If  Jones  the  debtor  had  ob- 
tamed  a  discharge  in  bankruptcy  he 
would  have  been  discharged  not  only  as 
against  the  plaintiff,  the  creditor,  but  also 
as  against  the  defendant,  the  surety.  It 
seems  to  me,  therefore,  free  from  doubt, 
that  the  plaintiff  by  this  release  having 
discharged  his  debtor  as  against  the  surety 
as  well  as  himself  and  without  the  consent 
of  the  surety,  the  surety  is  himself  dis- 
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charged.  It  is  contended  that  this  is  a 
qualified  or  conditional  release ;  but  I 
look  in  vain  throughout  the  deed  for  any 
words  of  qualification  or  reservation  or 
imposing  or  creating  a  condition.  It  is  true 
that  if  a  debtor  has  obtained  his  discharge 
in  bankruptcy,  the  creditor  may  still  re- 
cover against  the  surety,  and  he  or  the  sure- 
ty, if  he  pay  the  debt^  may  prove  against 
the  debtor's  estate  under  the  bankruptcy. 
K,  therefore,  the  debtor  had  really  be- 
come bankrupt,  and  obtained  his  dis- 
charge, although  the  creditor  might  have 
recovered  agamst  the  surety  notwith- 
standing the  discharge  of  the  debtor,  his 
right  or  power  to  do  so  would  have  been 
the  act  or  consequence  of  the  law  or  the 
Statutes  of  Bankruptcy;  whereas  here 
the  discharge  of  the  surety  is  his  own 
act,  and  he  cannot  by  his  own  act  reserve 
to  himself  the  right  to  sue  the  surety 
notwithstanding  the  discharge  of  the 
debtor,  unless  by  the  agreement  of  the 
debtor  that  notwithstandmg  his  discharge 
in  case  the  creditor  shall  recover  against 
the  surety,  he  will  remain  liable  to  the 
surety  for  the  debt.  The  whole  case 
upon  this  deed  simply  stated  is,  that  the 
plaintiff  has  released  his  debtor  in  like 
manner  aa  if  he  had  obtained  a  discharge 
in  bankruptcy,  and  inasmuch  as  if  he  had 
obtained  a  discharge  in  bankruptcy  he 
would  have  been  absolutely  released,  and 
neither  the  plaintiff  nor  the  defendant 
could  have  afterwards  sued  him  for  the 
debt,  he  is  absolutely  released  now,  and  as 
such  absolute  release  was  without  the 
consent  of  the  surety,  the  surety  is  by 
law  discharged. 

It  is  argued  that  a  creditor  may  release 
his  debtor,  and  reserve  to  himself  the 
right  to  sue  the  surety,  and  that  no  doubt 
may  be  done,  but  only  where  the  language 
of  the  release  or  of  the  deed  in  which  it 
is  contained  is  such  that  the  debtor  ac- 
cepts the  release  subject  to  the  condition 
that  he  shall  remain  liable  to  pay  the 
debt  to  the  surety,  in  case  he  shall  have 
paid  it,  whether  voluntarily  or  under  pro- 
cess to  the  creditor.  Such  was  the  case 
in  Bateaon  v.  Oosling  (1),  where  the  re- 
lease was  contained  in  a  trust  deed  under 
the  Bankruptcy  Act  of  1861,  but  which 
was  followed  by  a  proviso  that  any 
creditors,  including  the  plaintiff,  who  had 


any  security  for  their  demands,  '^  or  any 
piurt  thereof  to  the  payment  whereof 
any  person  or  persons  is  or  are  liable 
as  a  surety  or  sureties  for  the  debtor 
may  execute  these  presents  without  pre- 
judice to  the  same  security  or  to  the 
claim  against  any  surety  or  sureties;'' 
and  this  proviso  was  held  to  convert  the 
release  into  a  mere  covenant  not  to  sue, 
and  to  preserve  -the  right  of  the  creditor 
to  sue  the  surety,  and  of  the  surety  to 
sue  the  debtor;  and  Willes,  J.,  in  his 
judgment  expressly  states — "When  the 
release  in  the  deed  is  looked  at,  it  is  in 
terms  a  release  subject  to  a  proviso,  and 
although  but>for  such  proviso  it  would  be 
an  absolute  release  so  that  there  could  be 
no  proceeding  afterwards  against  a  surety, 
yet  the  proviso  expressly  reserves  the 
creditor's  remedy  against  a  surety,  and 
stipulates  that  any  creditor  may  execute 
the  deed  without  prejudice  to  his  claim 
against  any  surety ; "  and  again — "  But  if 
the  principal  debtor  consented  to  the 
creditor  having  recourse  to  the  surety,  the 
latter  would  not  be  discharged,  (md  woidd 
ha/ve  his  remedy  against  the  principal 
debtor.'*  So  that  the  release  in  that  case 
was  no  discharge  of  the  debtor  as  agfunst 
the  surety  by  reason  of  the  proviso.  Here 
there  is  no  such  proviso,  nor  is  a  single 
word  to  be  found  throughout  the  deed 
pointing  to  any  qualification  or  any  reser- 
vation whatever.  The  release  is  in  its 
terms  a  simple  and  absolute  release  by 
the  creditor  of  his  debtor,  in  like  manner 
as  if  the  debtor  had  obtained  a  discharge 
in  bankruptcy.  If  the  debtor  had  ob- 
tained a  discharge  in  bankruptcy  the 
surety  would  have  had  no  right  of  suit 
against  him;  and  as  the  plaintiff,  the 
creditor,  has  put  his  debtor  in  a  condition 
in  which  the  surety  has  lost  his  right  to 
proceed  against  him,  and  this  act  has 
been  done  by  the  plaintiff,  the  creditor, 
without  the  consent  of  the  surety,  I  hold 
that  thereby  he  has  discharged  the  surety, 
and  that  this  action  is,  therefore,  not  main- 
tainable. 

Judgment  for  the  d^endofU, 

Attorneys— W.  M.  Hacon,  agent  for  J.  Donagae, 
Swansea,  for  plaintiff;  Norris,  Allen  &  Carter, 
agents»for  M.  Tennant,  Abeiaron,  for  defendant. 
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MATTHEWS  t;.   BAXTER. 


Contract  Voidable  not  Void — Drunken^ 
ness — Ratification, 

A  contract  made  when  one  of  the  parties 
to  it  is  so  drunk  as  to  be  incapable  of 
transacting  business  or  knowing  what  he  is 
abouty  is  not  void  but  voidable  only^  and 
may  be  enforced  against  him,  if  ratified 
after  he  becomes  sober;  and  this^  though 
his  condition  was  known  to  the  other  party 
to  the  contract  at  the  time  of  making  it. 

Action  for  breach  of  contract  in  refiis- 
ing  to  complete  the  purchase  of  and  pay 
for  land  and  houses  which  the  defendant, 
at  a  sale  bj  auction,  agreed  with  the 
plaintiff  to  buy  of  him. 

Second  plea,  that  before  and  at  the  time 
of  the  making  of  the  alleged  agreement  the 
defendant  was  so  drunk  as  to  be  incapable 
of  transacting  business  or  knowing  what 
he  was  doing,  as  the  plaintiff  then  well 
knew. 

Replication,  that  after  he  became 
sober,  and  whilst  able  to  transact  business 
and  knowing  what  he  was  doing,  and 
before  action,  the  defendant  ratified  and 
confirmed  the  agreement. 

Demurrer  to  the  replication,  and  joinder 
therein. 

Morgan  Lloyd,  for  the  plaintiff. — The 
plea  alleges  facts  which  make  the  con- 
tract not  void  but  only  voidable — Molton  v. 
Camroux  (1).  To  shew  that  the  replica- 
tion is  bad,  the  defendant  must  contend 
that  the  plaintiff,  after  making  the  con- 
tract with  knowledge  of  the  defendant's 
state,  could  refuse  to  perform  it  if  the 
defendant  wished  to  enn)rce  it.  It  is  not 
necessary  to  refer  to  the  cases  in  equity 
where  specific  performance  has  been  de- 
creed in  spite  of  drunkenness. 

Manisty  {Hills  with  him),  for  the 
defendant.  —  The  question  depends  on 
whether  the  contract  was  void  or  only 
voidable.  For  the  defendant  it  is  contended 
it  was  void.  Molton  v.  Camroux  (1)  only 
decided  that  when  a  person  who  is  really 
a  lunatic,  of  unsound  mind,  so  as  to  be 

(1)  2  Ezch.  Bep.  487;  b.  c.  18  Law  J.  Hep. 
(m.8.)  Ezch.  68 ;  affirmed  in  error,  4  £xch.  Bep. 
17  ;  8.  c.  18  Law  J.  Kep.  (n.b.)  Exch.  366. 
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incompetent  to  manage  his  afiairs,  but  is 
*'  apparently  of  sound  mind  a/nd  not  known 
to  be  otherwise^  enters  into  a  contract  £ot 
the  purchase  of  property  which  is  fair 
and  bona  fide,  ana  which  is  executed  and 
completed^  and  the  property,  the  subject 
matter  of  the  contract,  has  been  paid  for 
and  fully  enjoyed,  amd' cannot  be  restored 
so  as  to  put  the  parties  in  statu  quo,  such 
contract  cannot  afterwards  be  set  aside, 
either  by  the  alleged  lunatic,  or  those 
who  represent  him  "  (2).  Here  the  con- 
tract is  executory,  the  parties  can  be  re- 
stored altogether  to  their  original  position, 
and  the  plaintiff  knew  of  the  defendant's 
condition,  and  the  question  is  therefore 
concluded  by  Qore  v.  Gibson  (3),  where  to 
an  action  by  the  indorsee  against  the  in- 
dorser  of  a  bill  of  exchange  a  plea  similar 
.to  the  present  was  held  good,  on  the 
ground  that  the  contract  was  altogether 
void.  Parke,  B.,  there  said  (4),  "Where 
the  party  when  he  enters  into  the  contract 
is  in  such  a  state  of  drunkenness  as  not 
to  know  what  he  is  doing,  and  particu- 
larly when  it  appears  that  uiis  was  known 
to  the  other  party,  the  contract  is  void 
altogether,  and  he  cannot  be  compelled  to 
perform  it.  A  person  who  takes  an  obli- 
gation from  another  under  such  circum- 
stances is  guilty  of  actual  fraud.  The 
modem  decisions  have  qualified  the  old 
doctrine,  that  a  man  shall  not  be  allowed 
to  allege  his  own  lunacy  or  intoxication ; 
and  total  drunkenness  is  now  held  to  be 
a  defence."  Alderson,  B.,  says  (6),  "A 
party  even  in  a  state  of  complete  drunken- 
ness may  be  liable  in  cases  where  the 
contract  is  necessary  for  his  preservation 
— as  in  the  case  of  a  supply  of  actual 
necessaries ;  so  also  where  he  keeps  the 
goods  when  he  is  sober.  The  ground  of 
his  hability  there  is  that  an  implied  con- 
tract to  pay  for  the  goods  ai*ises  from  his 
conduct  when  he  is  sober,  although  I 
much  doubt  whether  if  he  repudiated  the 
contract  when  sober,  any  action  could  be 
maintained  upon  it.     Here  the  action  is 

(2)  2  Exch.  Rep.  603 ;  8.  c.  18  Law  J.  Rep. 
(if.8.)  Exch.  72. 

(3)  13  Mee.  &  W.  623 ;  s.  c  14  Law  J.  Rep. 
(n.s.)  Exch.  161. 

(4)  13  Mee.  &  W.  626;  8.  c  14  Law  J.  Rep. 
(n.s.)  Ezch.  162. 

(5)  13  Mee.  &  W.  627;  8.  c.  14  Law  J.  Rep. 
(M.S.)  Exch.  163. 
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necessarily  brought  upon  the  contract 
itself ;  and  when  it  is  shewn  that  the  con- 
tract by  indorsement  was  made  when  the 
defendant  was  in  snch  a  state  of  drunken- 
ness that  he  did  not  know  what  he  was 
doing,  and  especially  when  it  appears  that 
the  plaintijBf  knew  it,  I  cannot  doubt  that 
the  contract  is  void  altogether.  It  is  just 
the  same  as  if  the  defendant  had  written 
his  name  upon  the  bill  in  his  sleep  in  a 
state  of  somnambulism/'  The  plaintiff, 
therefore,  ought  to  have  new  assigned. 

Kellt,  G.B. — ^A  question  arises  here 
which  is  not  free  from  doubt.  In  very 
early  times  it  was  held  that  neither 
lunacy  nor  drunkenness,  at  the  time 
of  making  the  contract,  would  ezcnse 
the  person  in  that  condition  frt)m  the 
consequences,  or  enable  him  to  avoid 
the  contract.  But  the  law  has  been  so 
frur  changed  that  lunacy  or  drunkenness, 
at  all  events,  makes  a  material  difference, 
and  it  was  argued  in  this  case  that  a  con- 
tract made  by  a  person  in  the  state  in 
which  the  defendant  was — if  known  to 
the  other  contractng  party — ^is  entirely 
void.  But  if  we  look  at  the  nature  of  the 
question  it  is  difficult  to  understand  on 
what  ground  that  could  be  held.  For 
could  a  person,  who  has  made  a  contract  • 
when  in  that  state,  be  prevented  when  he 
comes  to  his  sober  senses  frt)m  saying  to 
the  other  contracting  party,  "  It  is  true  I 
was  drunk  and  did  not  know  what  I  was 
doing  when  I  made  this  contract,  but  now 
I  am  sober  and  I  mean  to  hold  you  to  it "  ? 
And  if  he  would  have  the  right  to  say 
that,  must  there  not  be  a  reciprocal  right 
in  the  other  party  ?  I  think,  therefore, 
that  such  a  contract  is  not  absolutely 
void,  for  if  it  were,  the  party  who  was 
intoxicated  would  not  have  the  right  to 
call  upon  the  other  to  fulfil  the  contract. 
Thei^if  as  regards  one  of  the  parties  to 
the  contract  it  is  only  voidable,  not  void, 
it  must  be  so  as  to  the  other ;  and  if  it  be 
only  voidable,  then  if  the  person  who  was 
intoxicated  recovers  afterwards  and  de- 
hberately  declares  himself  to  be  bound, 
in  principle  and  common  sense  the  con- 
tract must  be  held  bindiug  on  him. 

It  is  true  that  there  are  many  dicta  in 
the  cases,  but  though  the  cases  on  the 
subject,  both  at  law  and  in  equity,  are 


numerous,  no  authority  has  been  cited 
which  has  decided  that  such  a  contract 
as  the  present  is  absolutely  void  ab 
initio,  and  in  the  absence  of  such  a  deci- 
sion we  must  leave  it  for  a  Court  of 
appeal  so  to  decide. 

I  think,  therefore,  that  since  the  de- 
fendant deliberately  ratified  the  contract 
when  sober,  he  is  bound  by  it,  and  that 
the  plaintiff  is  entitled  to  judgment. 

Martin,  B. — I  quite  agree  with  the 
Chief  Baron.  I  think  the  Judges  in  Oore 
V.  Otbson  (3)  meant  that  such  a  contract 
was  not  enforceable  against  the  will  of 
the  defendant,  and  that  the  construction 
which  it  has  been  attempted  to  put  upon 
their  use  of  the  word  "void"  (6)  does 
not  express  their  real  meaning.  If  in  that 
case,  PoUock,  C.B.,  Parke,  B.,  and  Al- 
derson,  B.,  had  said  that  if  the  defendant 
had  gone  the  next  day,  when  sober,  to 
the  plaintiff,  and  said  to  him,  "  I  adopt 
the  indorsement,"  still  the  plaintiff  could 
not  recover,  then  I  should  agree  with  Mr. 
Manisty ;  but  they  did  not  say  that,  and 
I  do  not  believe  that  they  meant  tiiat 
such  a  contract  was  incapable  of  being 
ratified  by  the  defendant  when  sober. 

The  present  was  a  contract  for  the  sale 
of  some  property,  and  it  is  possible  that 
though  the  defendant  was  drunk  when  he 
made  it,  the  purchase  might  be  valuable, 
and  very  desirable  for  him  to  keep.  It  is 
quite  consistent  with  this  plea'and  repli- 
cation that  the  defendant,  when  he  had 
recovered,  went  to  the  auctioneer  and 
said,  "  It  is  true  I  was  in  liquor  when  I 
bid  for  that  property,  but  I  am  entitled 
to  the  benefit,  and  I  insist  on  i^e  fulfil- 
ment of  the  bargain."  There  the  seller 
would  have  been  bound.  In  the  cases 
where  such  a  contract  has  been  held  not 
enforceable,  it  has  been  treated  as  a  fr^ud, 
as  a  case  where  the  one  party  imposed  on 
the  other  when  incapable,  and  contrary  to 
his  interest. 

Therefore  I  decide  this  case  on  the 
principle  that  it  is  competent  for  the 
drunken  man  when  he  becomes  sensible  to 
insist  on  the  frilfilment  of  the  bargain,  and 
that  the  contract  is  voidable  only,  not  void. 

(6)  In  that  case,  as  reported  in  14  Law  J. 
Bep.  (k.8.)  Ezch.  162,  153,  the  learned  Judges 
did  not  use  the  word  "  void."  They  said  that  tb 
contract  was  not  binding  on  the  defendant 
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PiGOTT,  B. — I  am  of  the  same  opinion, 
but  with  some  hesitation.  The  lan^age 
used  by  Parke,  B.,  and  Alderson,  B.,  in 
Oore  V.  Gibsati  (3)  must  be  looked  at 
with  reference  to  t^e  matter  in  hand.  I 
think  they  nsed  the  word  "  void  "  in  the 
sense  that  the  contract  could  not  be 
enforced  against  the  defendant. 

A  contract  requires  the  consent  of  both 
parties,  and  if  one  of  them  is  in  such  a 
state  that  he  does  not  know  or  understand 
what  he  is  doing,  I  have  some  doubt 
whether  any  coutract  is  made. 

Upon  the  whole,  though  my  opinion  is 
not  strong,  I  am  disposed  to  think  that 
we  have  come  to  the  right  conclusion.  It 
is  in  accordance  with  good  sense,  and  I 
am  glad  that  we  have  been  able  to  anive 
at  it.  I  am  inclined  to  think  that  ihe 
contract  was  voidable,  not  void,  and  so 
could  be  ratified. 

Pollock,  B. — I  am  of  the  same  opinion. 
I  think  it  was  generally  felt  in  the 
profession  after  Molton  v.  Camroux  (1), 
that  though  it  did  not  overrule  Oore  v. 
OihiOii  (3),  yet  it  was  impossible  to  sup- 
port eveiything  that  was  there  said  by 
the  Judges.  In  all  the  cases  it  seemed  to 
be  coDsidered  that  drunkenness  did  not 
afford  a  defendant  a  better  defence  to  an 
action  for  breach  of  contract  than  lunacy 
would. 

Juigmenifor  the  plaintiff , 


Attorneys— Helder  &  Roberta,  agent*  for  J.  L. 
Paitaon,  Whitehaven,  for  plaintiff;  Wood  & 
Tinkler,  agents  for  Tom  Hilborn,  Workington, 
for  defendant. 


(In  the  Second  Division  of  the  CoriH,) 

1872.     -] 

Nov.  25. 
1873       r       FRANCESCO  v,  masset. 

Jan.  30. 

Shi-p  and  Shipping — Charter-party — 
Charterer's  Liability  to  cease — Demurrage 
at  Fort  of  Loading, 

It  was  a^greed  by  charter-party  that  a 
ship  should  load  a  full  cargo  at  Liverpool 
in  fifteen  working  days  and  when  loaded 
proceed  to  Oenoa^  there  "  to  he  discharged^ 
weather  pemwttii/ng^  at  the  rate  of  not  less 


than  thirty-five  tons  per  working  day  from 
the  time  of  her  being  ready  to  unload.  And 
ten  days  on  demurrage  over  and  above  her 
said  laying  days  at  SL  per  day.  Char- 
terer*s  liability  to  cease  when  the  ship  is 
loaded,  the  captain  having  a  lien  ivpon  the 
cargo  for  freight  and  demurrage,**  The 
charterer  having  occupied  inore  than  twenty* 
five  days  in  loading,  the  shipowner,  after 
a  fuU  cargo  had  been  loaded,  sued  the 
charterer  for  the  demurrage  in  respect' of 
some  of  the  ten  days : — ^Held,  that  the  char* 
terer  was  protected  by  the  last  clause  of  the 
charter-party. 

Action  in  the  Liverpool  Court  of  Pas- 


The  declaration  claimed  five  days'  de- 
murrage at  SL  a  day,  and  damages  for 
fourteen  days*  detentiou  of  the  pUontiff's 
ship  beyond  the  lajring  days,  under  a 
charter-party  dated  the  17th  of  January, 
1872,  made  at  Liverpool,  between  Perasso, 
the  captain,  as  agent  for  the  plaintiff,  and 
the  defendant,  the  charterer,  described  as 
of  Liverpool,  whereby  it  was  agreed  that 
the  ship,  then  lying  in  Birkenhead  docks, 
should  proceed  alongside  a  certain  dock, 
and  there  load  in  fift^n  working  days  (ex- 
cept in  case  of  frost  or  other  contingencies, 
which  did  not  happen),  from  the  char- 
terer's agents  a  full  and  complete  cargo 
of  steam  coals,  and  being  so  loaded  should 
therewith  proceed  to  Qenoa,  "and  dis- 
charge the  cargo  upon  being  paid  freight 
at  the  rate  of  12s,  6d,,  British  sterling, 
per  ton  (of  20  cwt.)  on  the  entire  quantity 
discharged."  The  freight  to  be  paid  one- 
third  in  Liverpool  on  signing  bill  of 
lading,  and  the  remainder  a^9r  right 
delivery  of  cargo.  "The  vessel  to  be 
discharged,  weather  permittiDg,  at  the 
rate  of  not  less  than  thirty-five  tons  of 
coal  per  working  day  fipom  the  time  of  her 
being  ready  to  unload.  And  ten  days  on 
demurrage  over  and  above  her  said  laying 
days  at  SI,  per  day.  The  vessel  to  be 
consigned  to  the  charterer's  agent  at  the 
port  of  discharge,  paying  the  usual  com- 
mission of  two  per  cent.  Charterer's  lia- 
bility to  cease  when  the  ship  is  loaded, 
the  captain  having  a  lien  upon  the  cargo 
for  freight  and  demurrage." 

The  defendant  pleaded  (inter  dUa)  that 
his  alleged  liability  for  demurrage  and 
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detention  was  sucli  liability  as  was  men- 
tioned in  the  last  clause  of  the  charter- 
party  ;  that  before  action  the  ship  was 
loaded,  and  that  thereupon  his  alleged 
liability  ceased.     Issue  thereon. 

At  the  trial  before  the  learned  assessor 
at  Liverpool    the   following   facts  were 

S roved — ^The  ship  arrived  at  the  loading 
ock  on  the  12th  of  February,  but  the 
charterer  did  not  begin  to  load  her  till 
the  13th  of  March,  and  she  was  not  fully 
loaded  till  March  23.  The  plaintiff  had 
received  from  the  defendant  five  days'  de- 
murrage recovered  in  an  action  brought 
by  Perasso  before  the  ten  days  allowed  for 
demurrage  had  expired,  and  now  claimed 
the  remaining  five  days'  demurrage,  and 
damages  for  the  days  the  ship  was  de- 
tained. The  jury  found  a  verdict  for 
the  plaintiff  for  127Z.  10^.,  leave  being  re- 
served to  the  defendant  to  move  this 
Court  to  reduce  the  verdict  by  the  claim 
for  demurrage. 

,  A  rule  to  shew  cause  having  been  ac- 
cordingly obtained — 

T.  H,  James  and  Kirhy,  for  the  plain- 
tiff, shewed  cause,  and  relied  on  Pederem 
V.  Lotinga  (1)  and  OhristoffersonY,  Hansen 
(2),  contendmg  that  the  demurrage  ac- 
crued de  die  in  diem ;  that  the  lien  only 
covered  demurrage  at  the  port  of  dis- 
charge ;  hence  the  clause  exempting  the 
charterer  &om  liability  applied  only  to 
such  demurrage,  and  could  not  divest  a 
vested  cause  of  action.  Bannister  v.  Bres^ 
lauer  (3)  might  be  relied  on  by  the  de- 
fendant, but  its  authority  was  impaired  by 
Gray  v.  Garr  (4)  and  Christofferson  v. 
Hansen  (2).  Here  the  defendant  was  not 
an  agent,  but  the  principal. 

Ooldney,  for  the  defendant,  in  support 
of  the  rule,  relied  on  Bannister  v.  Breslauer 
(3),  and  contended  that  the  parties  in- 
tended that  afler  the  cargo  was  loaded  no 
action  should  lie  against  the  defendant  for 
demurrage  at  the  port  of  loading ;  and  so 
thought  the  plaintiff,  for  he  made  haste 
to  bring,  in  the  captain's  name,  an  action 

(1)  6  Week.  Rep.  a.B.  290 ;  0.  c.  28  Law  Times, 
267. 

(2)  41  Law  J.  Rep.  (k.s.)  aS.  217. 

(3)  86  Law  J.  Rep.  (k.s.)  CJ».  195 ;  8.  c  Law 
Bep.  2  C  J>.  497. 

(4)  40  Law  J.  Bep.  (ir.8.)  Q.B.  257. 


for  five  days'  demurrage  before  the  loading 
was  finished. 

Cleasby,  B. .  (on  Jan.  30,1873),  read 
the  following  judgment  of  himself,  Mar- 
tin, B.,  and  Bramwbll,  B. — 

[After  stating  the  facts  and  the  last 
clause  in  the  charter-party  the  judgment 
proceeded.] 

It  has  been  for  some  time  not  unusual 
to  have  a  similar  clause  in  charter-parties. 
Such  a  clause  was  probably  introduced 
at  first  in  cases  where  it  appeared  upon 
the  charter-party  that  the  charterer  was 
only  an  agent,  and  in  such  cases  it  has 
been  held  that  the  charterer  oould  not  be 
sued  for  any  delay  in  loading  the  cargo 
which  was  afterwards  provided.  In 
Ogleshy  v.  Yglesius  (6)  and  Mih)ain  v. 
Perez  (6),  the  language  of  the  clause,  no 
doubt,  eiroressly  included  defaults  before 
and  in  shipping  the  cargo.  But  there 
was  no  provision  in  those  cases  giving 
the  shipowner  any  corresponding  lien  for 
demurrage,  or  anything  in  the  nature 
of  demurrage,  and  the  Court  of  Queen's 
Bench  held  the  owner  bound  by  the  clause 
as  a  part  of  the  bargain.  The  words  of 
discharge  in  those  cases  were  the  same  as 
in  the  present,  viz.,  that  upon  the  loading 
of  the  complete  cargo,  ''the  liability 
should  cease."  Fill,  J.,  says,  in  his  judg- 
ment in  MUvain  v.  Perez  (7),  "In  the 
prosent  case  the  defendants  have  shipped 
the  cargo.  The  plaintifis  say  that  tiiat 
has  been  done  too  late,  for  that  they  were 
bound  to  do  it  in  regular  turn,  but  the 
defendants,  by  express  terms,  to  which 
the  plaintiffs  have  agreed,  have  stipulated 
that  their  liability  shall  cease  as  soon  as 
they  have  shippea  the  cargo.  We  must 
give  the  plain  effect  to  these  plain  terms, 
and  must  hold  that  this  alleged  liability 
does  not  attach."  In  those  cases  the 
language  was  express  that  the  liability 
should  cease  in  respect  of  defaults,  as  well 
before  as  after  the  shipping  of  the  cargo, 
and  the  only  bearing  of  those  cases  upon 
the  present  is  that  it  was  considered  that 

(5)  £.  B.  &  £.  980 ;  8.  c  27  Law  J.  Bep.  (ka) 
Q,B.  856. 

(6)  3  £.  &  £.  495 ;  s.  c  30  Law  J.  Bep.  (k.s.) 
Q.B.  90. 

(7)  30  Law  J.  Bep.  (kjl)  O-B.  02. 
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the  plain  meaning  of  tHe  words,  "  liability 
to  cease,"  was  not  that  the  liability  should 
cease  to  accrue,  but  that  the  liability 
should  cease  to  be  enforced.  It  further 
appeared  in  those  cases  that  the  charterer 
was  acting  as  agent  only,  but  this  dis- 
tinction is  not  60  material,  since  it  may 
be  assumed  that  there  was  some  reason 
for  this  stipulation,  and  unless  the  person 
interested  in  the  goods  to  be  delivered 
was  a  different  person  from  the  charterer, 
there  would  be  no  object  in  it. 

In  the  present  case  the  language  is 
general  th&t  the  charterer's  liability 
should  cease,  and  for  this  cessation  of 
liability  a  corresponding  benefit  is  ob- 
tained by  the  shipowner  in  haying  a  lien 
upon  a  full  cargo  for  demurrage  which 
he  would  not  have  unless  expressly 
agreed.  If,  then,  the  words,  "  liability  to 
cease,"  are  to  be  read  in  the  same  sense 
as  in  the  cases  referred  to,  the  agreement 
discharges  the  charterer  from  demurrage 
at  Liverpool,  unless  there  be  something 
in  the  charter-party  to  shew  that  demur- 
rage at  Liverpool  could  not  be  contem- 
plated, which  is  certainly  not  the  case. 

The  case  of  Ba/nnister  v.  Breslauer  (3)  is 
very  like  the  present  one.  In  that  case  it 
did  not  appear  upon  the  charter-party 
that  the  defendant  was  acting  as  agent, 
and  there  was  no  precise  provision  as  to 
breaches  before  and  after  loading,  but  the 
provision  was  general  that  "  the  char- 
terer's liability  was  to  cease  "  (the  same 
words  as  in  the  previous  cases  and  the 
present  one)  "when  the  cargo  was 
shipped,  provided  that  the  same  was  worth 
the  freight  at  the  port  of  discharge,  and 
the  captain  was  to  have  an  absolute  lien 
on  the  cargo  for  freight,  dead  freight  and 
demurrage  which  he  or  owner  should  be 
bound  to  exercise."  These  last  words, 
"which  he  should  be  bound  to  exercise," 
have  no  bearing  upon  the  question  to 
which  breaches  the  discharge  is  to  be  ap- 
plicable. It  was  held  that  the  discharge 
extended  to  demurrage  at  the  port  of 
loading  as  well  as  the  port  of  discharge, 
and  Reliance  is  placed  in  the  judgments 
upon  the  word  "  demurrage  "  being  used  in 
the  clause  giving  the  lien,  and  there  being 
nothing  to  limit  it  to  demurrage  at  the 
port  of  discharge. 

The  reasons  given  for  the  conclusioxiB 


arrived  at  apply  to  the  present  case,  and 
we  should  adopt  the  authority  of  that 
case  unless  there  be  some  other  decision 
inconsistent  with  it. 

We  were  referred  to  two  cases  on  behalf 
of  the  plaintiff — Petersen  v.  Lotinga  (1) 
and  Ghristofferson  v.  Hansen  (2). 

The  first  of  those  cases  was  decided  in 
1857.  The  charter-party  provided  that 
at  the  port  of  loading  after  the  agreed 
days  for  loading,  the  captain  was  to  re- 
ceive 6Z.  a  day  for  demurrage,  day  by  day. 
For  the  port  of  discharge  the  language 
was  different.  There  was  to-be  demurrage 
after  the  laying  days  at  5/.  a  day.  It  was 
considered  that  the  express  agreement 
that  the  charterer  should  pay  the  5Z.  a 
day,  day  by  day,  shewed  that  the  clause 
providing  that  the  owners  should  rest  on 
their  lien  for  freight  and  demurrage  must 
apply  to  the  demurrage  at  the  port  of 
discharge.  The  judgments  are  founded 
upon  the  use  of  the  words  "  day  by  day  " 
in  connection  with  the  payment  of  demur- 
rage at  the  port  of  loading,  and  there  is 
nothing  of  that  sort  in  the  present  case. 

In  the  other  case  of  Ghristofferson  v. 
Hansen  (2),  the  words  were  general  that 
all  liability  of  the  charterer  should  cease 
as  soon  as  he  had  loaded  the  cargo,  and  it 
was  held  that  those  words  did  not  relieve 
the  charterer  from  liability  for  delay  in 
loading.  But  in  that  case  no  lien  was 
given  for  demurrage  or  delay  in  loading. 
And  this  forms  a  main  ground^  of  the 
judgment  of  Blackburn,  J.,  and  Lush,  J. 
Lusb,  J.,  says  (8)  pointedly,  "If  there 
were  any  provision  giving  the  shipowner 
an  equivalent  advantage,  that  would  be  a 
good  reason  for  his  absolving  the  defend- 
ant altogether,  but  there  is  no  such  pro- 
vision." And  he  goes  on  to  say  that  if 
the  plaintiff  gave  up  the  liability  of  the  de- 
fendant for  past  breaches,  he  would  have 
no  remedy  except  against  the  foreign  prin- 
cipal not  named,  and  perhaps  not  known. 
The  claim  now  in  question  is  not  for  deten- 
tion but  for  demurrage,  and  the  charter- 
party  clearly  gives  a  lien  upon  the  com- 
plete cargo  for  all  demurrage,  both  at  the 
port  of  loading  and  of  discharge.  Neither 
of  the  cases  last  referred  to  are  at  variance 

(8)  41  Law  J.  Kep.  (k.s.)  Q.B.  220;  Law  Kep. 
7  OB.  616. 
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with  the  ca«e  of  Bannister  v.  Breslauer  (3), 
and  we  can  give  eflfect  to  the  plain  mean- 
ine  of  the  words,  viz.,  that  npon  the 
shipowner  acquiring  a  hen  upon  the  full 
cargo  for  freight  and  demurrage,  all  lia- 
bihty  of  the  charterer  for  both  shall  cease. 

Bbimwbll,  B.  (9). — I  think  this  rule 
should  be  made  absolute.  By  the  charter- 
party  the  charterer  was  entitled  to  a 
certain  number  of  days  on  demurrage. 
This  was  applicable  to  the  loading  as  well 
as  to  the  unloading.  These  days  were 
consumed  at  the  port  of  loading,  and 
for  a  portion  of  them  the  defendant  paid. 
The  present  claim  is  for  the  residue  of 
the  days  so  consumed  at  the  port  of 
loading.  The  charter  contained  a  clause 
that  on  loading  the  cargo  the  charterer's 
responsibility  should  cease,  the  captain 
having  a  Uen  for  freight  and  demurrage. 
It  is  impossible  to  say  that  this  would  not 
give  a  lien  for  demurrage  incurred  as  well 
at  the  port  of  loading  as  at  the  port  of 
discharge,  and  so  for  the  demurrage  sued 
for,  and  it  seems  impossible  to  hold  that 
the  matters  as  to  which  the  liability  was 
to  cease,  were  not  the  same  as  the  matters 
as  to  which  the  lien  was  given.  If  so  the 
defendant  is  discharged,  and  this  action  is 
not  maintainable.  Bannister  v.  Breslauer 
(3)  is  in  point,  or  more  than  in  point  if 
the  action  there  was  one,  not  for  an  agreed 
sum  for  demurrage  but  for  unliquidated 
damages  for  delay  in  loading,  and  though 
that  case  has  been  questioned  it  has  not 
been  overruled,  and  is  binding  on  us. 
Nor  is  Ohristofferson  Y.Hansen  (2)  opposed 
to  this  view ;  on  the  contrary  the  Lord 
Chief  Justice  and  Blackburn,  J.,  rely  on 
the  absence  of  a  lien  for  the  matter  as  to 
which  the  right  against  the  charterer  is 
supposed  to  be  given  up,  and  the  reasoning 
of  Lush,  J.,  is  very  striking.  He  says  (8)  : 
"  K  there  were  any  provision  giving  the 
shipowner  an  equivfdent  advantage,  that 
would  be  a  very  good  reason  for  his  absolv- 
ing the  defendant  altogether."  And  so  he 
holds  liabihty  for  freight  is  given  up  but 

(9)  After  reading  his  own  judgment,  Cleasby, 
B.f  said  thatBramwell,  B.,  entirely  concurred  in  it, 
but  bad  prepared  a  jud^ment^  which  beine  mislaid 
could  not  be  then  delirered,  and  which  it  was 
desirablo  to  publish.  This  judgment  was  as 
follows. 


not  liability  for  damages  for  delay  in  load- 
ing because  there  was  a  lien  for  freight  but 
none  for  such  damages. 

Mr.  James,  for  the  plaintiff,  suggested 
that  this  demurrage  was  payable  de  die 
in  diem,  and  that  therefore  a  vested  cause 
of  action  accrued,  which  it  could  not  be 
supposed  it  was  intended  to  give  up.  The 
demurrage  is  not  in  terms  payable  de  die 
in  diem,  and  it  may  be  in  point  of  law 
that  none  is  due  till  it  is  known  how 
much  will  be  due.  Here,  however,  all 
the  days  were  consumed.  But  in  order  to 
give  effect  to  clear  words,  we  must  hold 
either  that  the  charterer's  liability  was 
contingent  on  his  not  loading  a  cargo,  or 
that  if  a  cause  of  action  vested  it  was  de- 
feasible, and  divested  on  the  loading  of 
the  cargo. 

Rule  ahsolMie. 


Attorneys — Prior,  Bigg  &  Co.,  agents  for  J.  B. 
Wilson,  Liverpool,  for  plaintiff;  W.  W.  Wynne 
agent  for  Forshaw  &  Hawkins,  Liverpool,  for 
defendant. 


1873. 
Jan. 


24./ 


FEATHEESTON  V,  WILKINSON 
AND  ANOTHER. 


Charter-party — Prima  Fa^  Evidence  oj 
Damage — Onus  of  Proof, 

A  charterer  who  has,  through  the  ship- 
oumers*  default  in  not  being  ready  to  load 
at  the  tim^  agreed  upon,  been  conipelled  not 
only  to  pay  increased  freight,  bui  also  to 
pay  a  higher  price  for  the  article  to  be 
shipped,  is — in  the  absence  of  evidence  thai 
he  vnll  be  able  to  sell  at  a  corresponding 
increased  price  at  the  port  of  delivery,  or 
of  other  evidence  that  he  will  not  be  a  loser 
— entitled  to  recover  as  damages  the  addi- 
tional price  paid  as  well  as  the  difference  in 
freight. 

Declaration  on  a  charter-party  by  which 
the  defendants  agreed  that  their  ship,  the 
Edith  Emily,  should  sail  to  Northumber- 
land Dock  on  the  Tyne,  and  there  in  the 
first  or  second  week  in  January,  1872,  load 
1,300  tons  of  coal  and  carry  the  same  to 
Havre  for  delivery  on  payment  of  fireigfat 
— averring  that  &e  ship  was  not  ready 
to  load  in  the  first  or  seoond  week  in 
Januaay,  1872,  wharel:^  the  plaintiff  was 
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put  to  expense  in  chartering  other  ships, 
and  in  buying  coal  to  load  them  with  at 
an  increased  price. 

Pleas  —  payment  into  Court  of  27Z. 
10«.,  the  amount  of  increased  freight ;  and 
never  indebted  as  to  the  residue  of  the 
claim.     Issue. 

The  action  was  tried  before  Brett,  J.,  at 
the  Northumberland  Summer  Assizes, 
1872,  when  the  following  facts  were 
proved — After  the  making  of  the  charter- 
party,  the  plaintiff  agreed  to  take  1,300 
tons  of  coal  at  10^.  ^d,  a  ton  from  the 
proprietors  of  the  Bebside  Colliery  in  the 
first  or  second  week  of  January,  1872 ; 
and  the  Edith  Emily  was  then  named  by 
him,  according  to  the  custom,  as  the  ship 
to  load  the  cotd,  and  was  put  on  the  **  turn 
book"  of  the  colliery  for  the  weeks 
agreed  upon.  The  ship  having  lost  her 
turn  by  the  defendants*  default,  the  plain- 
tiff could  not  get  his  coal  till  he  had 
procured  another  ship  to  carry  it  away, 
which  ship  would,  according  to  the  custom 
of  the  Tyne,  have  to  wait  her  turn.  The 
plaintiff  lost  no  time  in  chartering  and 
loading  two  other  vessels  with  1,300  tons 
of  coal,  but  the  price  had  in  the  meantime 
advanced  Is.  6<i.  a  ton,  which  advance 
he  had  to  pay  in  order  to  get  the  coal. 

There  was  no  evidence  that  the  plaintiff 
was  under  any  contract  to  deliver  the  coal 
at  Havre  at  a  particular  price. 

A  verdict  was  entered  for  the  plaintiff 
for  972.  10^.,  the  total  additional  price  he 
had  to  pay,  leave  being  given  to  defend- 
ants to  move  to  enter  the  verdict  for  them, 
the  Court  drawing  inferences  of  fact. 

A  rule  was  afterwards  obtained  accord- 
ingly, on  the  ground  that  the  damages 
were  too  remote  and  not  recoverable. 

O,  Bruce  (with  him  HoVcer)  shewed 
cause,  contending  that  the  custom  as  to 
loading  in  turn  being  known  to  the  de- 
fendants, as  well  as  the  necessary  conse- 
quence of  their  not  being  ready  in  time, 
there  was  prnma  fade  evidence  of  loss  to 
the  extent  of  971,  lOs. ;  that  the  onus  was 
on  the  defendants  of  shewing  that  the 
plaintiff's  loss  would  be  diminished  by  an 
increased  profit  at  Havre  or  otherwise; 
and  that,  in  the  absence  of  any  such  evi- 
dence, there  was  no  grotmd  for  inferring 
that  the  coal  was  purchased  for  resale  at 


all,  and  that  the  damages  were  therefore 
recoverable. 

Herschell,  in  support  of  the  rule,  con- 
tended that  the  damage  claimed  was  far 
too  remote.  The  regulation  as  to  loading 
was  not  necessarily  known  to  the  defend- 
ants, being  a  colliery  regulation  and  not  a 
dock  or  port  regulation  ;  and  if  the  plain- 
tiff had  been  compelled  in  consequence  of 
the  defendants'  de&ult  to  buy  coal  at  a 
higher  price,  he  really  had  a  more  valuable 
article,  which  he  could  sell  at  a  correspond- 
ing increased  price.  If  he  had  been  under 
contract  to  deliver  at  Havre  at  a  fixed 
price,  and  the  defendants  had  known  it, 
the  case  would  have  been  different.  But 
there  was  no  evidence  of  any  such  con- 
tract; and  it  was  for  the  plaintiff  to  prove 
its  existence  if  he  relied  upon  it.  The 
rise  in  price  at  the  colliery  being  proved, 
the  Court  mav  well  infer  a  corresponding 
rise  in  the  value  of  coal  at  Havre. 

Kellt,  C.B. — I  think  this  rule  should 
be  discharged.  The  defendants  contracted 
to  be  ready  with  their  ship  at  a  certain 
time  to  receive  coal  at  Newcastle  and 
carry  it  to  Havre.  In  consequence  of 
their  default  the  plaintiff  had  to  purchase 
coal  at  a  hieher  price,  paying  971,  10s. 
extra,  of  which  sum  he  is  a  loser.  That 
is  prima  facie  evidence  of  loss,  and  unless 
altered  by  other  evidence,  it  is  conclusive 
evidence  of  loss  caused  solely  by  the  de- 
fendants. The  mere  possession  of  more 
valuable  coal  does  not  necessarily  dimi- 
nish loss,  for  the  increased  value  may  not 
extend  beyond  the  particular  port  of  ship- 
ment^; and  it  by  no  means  follows  that 
because  it  is  dearer  there,  it  is  dearer  all 
over  the  country,  or  at  a  particular  foreign 
port.  , 

The  defendants  should  have  shewn  that 
this  coal  was  bought  for  resale,  and  that 
there  was  at  Havre  a  corresponding  rise 
in  the  value  of  it.  In  the  absence  of  such 
evidence  we  cannot  draw  the  inference  we 
are  asked  to  draw  for  the  defendants. 

Martin,  B. — I  also  think  the  rule  should 
be  discharged,  because  I  hold  there  was 
evidence  for  the  Jury  on  which  they  might 
give  damages  beyond  the  mere  difference 
in  freight.  At  the  same  time  I  think  that 
the  question  has  been  raised  before  us  in 
a  very  inconvenient  form. 
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PiGOTT,  B. — The  inference  I  draw  is, 
that  the  plaintiff  had  to  pay  more  for  the 
coal  than  he  would  have  had  to  pay  if  the 
defendants  had  kept  their  contract,  and 
drawing  that  inference,  I  think  the 
damage  claimed  is  not  too  remote. 

Bule  discharged. 

Attorneys— S.  R.  Hoyle,  agent  for  Lisle,  Durham, 
for  plaintiff;  Sham,  Grossman  &  Grossman, 
agents  for  Tumbull,  West  Hartlepool,  for  de- 
fendants. 


■1070      1 
J         16    f  ENGLAND  V.   COWLEY. 

Conversion — Interference  hy  Assertion  of 
Bight  to  Possession — Acquiescence  in  Asser- 
tion of  Bight. 

The  grantee  under  a  hill  of  sale  of  furni- 
ture, being  in  possession  in  the  house  of  the 
grantor  and  intending  to  remove  the  goods 
from  the  premises,  was  told  hy  the  la/ndlord 
(who  was  there  for  the  purpose  of  distrain- 
ing)  that  he  would  not  allow  them  to  he 
removed  till  his  arrears  of  rent  were  satis- 
fiedy  and  tliat  he  was  prepared  to  resist  the 
removal  hy  force,  Tlie  grantee  thereupon 
made  no  further  attempt  to  rem^ove  the  goods : 
— Held,  hy  Kelly,  C.B.,  Bramwell,  B., 
and  Pollock,  B.  (dissentiente  Martin,  B.), 
that  such  assertion  of  the  intention  not  to 
allow  the  removal  of  the  goods  did  not,  under 
the  circumstances,  amount  to  a  conversion  hy 
the  landlord. 

Trover  for  household  fomitore,  &c. 
Plea,  not  guilty ;  and  issue  thereon. 

The  action  was  tried  at  Ooildford,  be- 
fore Bramwell,  B.,  during  the  Surrey 
Summer  Assizes,  1872,  when  the  follow- 
ing facts  appeared  in  evidence. — 

In  May,  1871,  the  plaintiff  took  from 
one  Matilda  Morley  a  bill  of  sale  of  the 
furniture,  &c.,  mentioned  in  the  declara- 
tion, as  security  for  the  repayment  to  him 
of  150Z.  by  weekly  payments  of  30^.  each, 
extending  over  100  weeks.  The  ftimiture 
was  deposited  in  a  house  at  Chelsea,  which 
was  rented  by  Morley  from  the  defendant. 


On  the  6th  of  August,  1871,  Morley  being 
in  arrear  with  the  weekly  instalments,  the 
plaintiff  put  a  man  in  possession  of  the 
furniture ;  and  on  the  11th  sent  vans  for 
the  purpose  of  removing  the  ftimiture 
under  the  powers  contained  in  his  bill  of 
sale.  When  the  vans  arrived  at  the 
house,  the  defendant  was  there  for  the 
purpose  of  distraining  for  his  rent,  and 
he  refused  to  allow  the  plaintiff's  men  to 
remove  the  goods.  The  plaintiff  being 
informed  of  this  went  himself  to  the  house, 
when  the  defendant,  who  had  in  the  mean- 
time got  two  police  constables  to  remain 
with  him,  again  reftised  to  allow  any  of 
the  goods  to  be  removed  unle&s  12Z.  10s. 
rent  due  to  him  was  first  paid,  intimating 
that  the  policemen  would,  if  necessary, 
be  instructed  to  resist  the  removal  of  the 
ftimiture  by  force.  The  plaintiff  there- 
upon tendei^Bd  the  defendant  71,,  believing 
that  no  more  rent  was  then  due.  This 
money  not  being  accepted,  the  plaintiff 
withdrew  without  ftirther  attempt  to  re- 
move the  goods,  and  the  defendant  sub- 
sequently distrained ;  whereupon  this 
action  followed. 

The  jury,  having  been  asked  whether 
the  defendant  deprived  the  plaintiff  of  his 
goods,  and  prevented  him  having  domi- 
nion over  them  or  removing  them,  found 
a  verdict  for  the  defendant. 

A  rule  having  afterwards  been  obtained, 
pursuant  to  leave  reserved,  to  enter  a 
verdict  for  the  plaintiff  for  an  amount 
agreed  upon,  if  the  Court  should  be  of 
opinion  that  the  jury  should  have  been 
directed  to  find  a  verdict  for  him, — 

Holl  shewed  cause,  contending  that 
there  was  no  conversion  of  the  goods  by 
the  defendant,  the  plaintiff  having  acqui- 
esced in  the  assertion  by  the  defendant  of 
his  right  to  prevent  the  goods  being 
removed. 

[Martin,  B.— In  Fouldes  v.  WtUaughby 
(1)  Alderson,  B.,  said  that  "  if  a  man  has 
possession  of  my  chattel  and  refuses  to 
deliver  it  up,  this  is  an  assertion  of  a  right 
inconsistent  with  my  general  dominion 
over  it,  and  consequently  amounts  to  a 
conversion."] 

That  is  merely  a  dictum  of  Alderson,  B., 

(1)  8  Mee  &  W.  540,  548;  s.  <x  10  Lav  J. 
Bep.  (vs.)  Ezch.  864. 
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which  differs  altogether  from  the  judgment 
which  was  delivered  in  that  case  by  Lord 
Abinger.  In  order  to  constitnte  a  con- 
yersion  there  most  be  more  than  a  mere 
assertion  of  right,  there  mnst  be  snch  an 
assertion  of  right  as  amounts  to  an  actual 
deprivation  of  the  plaintiff's  possession  of 
the  goods.  He  cited  HeaJd  v.  Carey  (2) 
and  Burroughes  v.  Bayne  (3). 

[Maetot,  B.,  referred  to  Fowler  v.  HoU 
Uns  (4).] 

Joyce  (with  him  Montagu  Ohamhers), 
for  the  plaintiff,  contended  that  on  the 
authority  of  the  note  to  WUbraham  v. 
thow  (5)  the  plaintiff  was  entitled  to  the 
verdict.  Holt,  C.J.,  there  held  that  "  the 
denial  of  goods  to  h^m  who  has  a  right  to 
demand  them  is  an  actual  conversion  and 
not  evidence  of  it  only;  for  what  is  a 
conversion  but  an  assuming  upon  oneself 
the  property  in  and  i^ht  ot  disposing  of 
another's  goods  ?  "  This  is  supported  by 
Bwrroughes  v.  Bayne  (8).  Again,  the  de- 
fendant here,  having  assumed  to  act  in  a 
particular  right,  i.e.  the  right  to  the 
ownership  of  the  goods,  is  estopped  from 
denjing  that  he  was  so  acting. 

Pollock,  B. — I  am  of  opinion  that 
this  rule  ought  to  be  dischturged.  The 
defendant  has  never  been  in  possession  of 
the  goods.  No  doubt  there  might  be 
cases  where,  although  not  in  actual  pos- 
session, a  defsudant  might  have  been 
guilty  of  a  conversion  ;  but  here  the  de- 
fendant did  nothing  more  than  express  his 
intention  of  resisting  the  removal,  which 
the  plaintiff  should  have  met  by  a  prac- 
tical assertion  of  his  rights,  if  he  meant 
to  hold  to  those  rights  afterwards.  The 
rule  of  law  is  laid  down  in  Co,  Litt.^ 
253  b,  that  the  fear  which  prevents  a  man 
entering  into  possession,  and  so  renders  a 
claim  by  i^ords  equivalent  to  an  entry  in 
deed,  must  concern  the  person  of  the 
man,  and  also  must  not  be  a  vain  fear  but 
some  just  cause  of  fear.  There  was  no 
snch  just  cause  here.  The  defendant  did 
not  deFtain  the  goods,  he  merely  insisted 

(2)  11  Com.  B.  Bep.  977 ;  8.  c.  21  Law  J.  Bep. 
(k.8.)  C.P.  97. 

(3)  6  Hurl.  &  N.  296 ;   s.  c  29  Law  J.  Bep. 
(w.8.)  Exch.  186. 

(4)  41  Iaw  J.  Bep.  (if.8.)  Q.B.  277. 
(6)  2  Wms.  Saund.  47  g. 

Kbw  Smauss,  42. — Excubq. 


that  the    plaintiff   should    not    remove 
them. 

Bramwell,  B. — ^I  am  of  the  same  opi- 
nion. There  was  no  detention  or  conver- 
sion bv  the  defendant.  Even  if  he  had 
used  force  instead  of  merely  expressing 
an  intention  to  do  some  act,  I  think  trover 
would  not  have  been  maintainaUe  against 
him  here.  The  gist  of  the  action  is  the 
conversion  of  the  goods,  as  for  instance, 
by  selling  them  or  converting  them  for 
the  defendant's  own  purposes,  or  other- 
wise depriving  the  owner, of  the  posses- 
sion of  them.  I  tell  a  man  he  must  not 
take  his  pistol  out  of  a  drawer  for  the 
punpose  he  is  intending,  sa^  of  fighting  a 
duel,  and  he  forbears, — or  if  I  teU  a  man 
on  horseback  he  must  not  ride  along  a 
particular  road,  and  he  forbears,  can  I 
be  said  to  convert  the  pistol  or  the 
horse  in  either  case?  To  maintain 
trover,  a  plaintiff  must  be  able  to  shew 
that  he  has  been  actually  deprived  of 
his  dominion  over  the  property  in  ques- 
tion. Here  the  plaintiff's  man  was  left  in 
possession,  and  the  finding  of  the  jury 
was  to  the  effect  that  there  was  no  such 
assertion  of  right  as  excluded  the  plaintiff 
from  his  dominion  over  the  goods. 

Mabtin,  B.  —  I  think  this  action  is 
maiutainable.  The  plaintiff  went  to  re- 
move the  goods  after  sunset  when  the 
defendant  could  not  distrain,  and  the  de- 
fendant, in  order  to  be  in  a  position,  to 
distrain  the  next  morning,  told  the  plain- 
tiff he  would  prevent  the  goods  being 
removed,  and  took  steps  to  resist  the 
removal  by  bringing  policemen  on  the 
premises.  Surely  the  plaintiff  was  not 
bound  to  use  force  to  get  his  goods ;  and 
if  not,  the  defendant,  who  compelled  him 
in  this  way  to  allow  his  goods  to  re- 
main, was,  in  my  opinion,  guilty  of  a 
"  conversion,"  for  he  deprived  the  plaintiff 
of  that  control  over  the  goods  which  as 
owner  he  was  entitled  to  exercise. 

Kelly,  C.B. — I  agree  with  my  brothers 
Bramwell  and  Pollock  that  there  was  no 
conversion  in  this  case,  and  that  the  rule 
should  therefore  be  discharged.  Suppose 
a  lodger  was  ill  and  in  bed,  and  the  land- 
lord insisted  on  preventing  the  removal 
of  the  bed  he  was  lying  on  by  the  true 
owner.  That  would  be  an  interference 
with  the  owner's  control  over  his  property. 
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but  could  it  be  said  to  be  a  conversion  ? 
In  Fowler  v.  Hollins  (4)  the  plaintiff  was 
out  of  possession  and  the  defendant  had 
control  of  the  goods.  So  too,  the  decision 
in  WUbraham  v.  Snow  (5),  and  the  dictwm 
of  Alderson,  B.,  in  Fouldes  v.  WUlmtghby 
(1),  which  the  plaintiff  reh'es  on,  are 
based  on  the  assumption  that  the  plain- 
tiff in  the  case  was  deprived  of  possession 
of  his  goods. 

The  plaintiff  may  have  a  remedy  in 
some  other  form  of  action ;  but  it  would 
be  unjust  that,  under  the  circumstances 
of  this  case,  he  should  be  able  to  recover 
from  the  defendant  the  full  value  of  the 
goods. 

Rule  discharged. 

Attorneys— C.  H.  Lind,  for  plaintiff ;  W.  Day, 
for  defendant. 


{In  the  Second  Bwision  of  the  Oourt,) 

f  HACKBETH  V.  THE   GLASGOW   AND 


1873. 
Jan.  23. 


<        SOUTH-WESTERN  RAILWAT  COM- 
[^      PANT. 

Writ  of  Summons — Scotch  Corporation 
— Common  Law  Procedure  Act,  1862  (15 
^  16  Vict  c,  76),  8,  le^Service  on  Officer 
of  CorporaMon — Bailwa/y  Booking  Clerk. 

The  defendants,  a  Scotch  railway  com- 
'jpan/y,  having  their  line  of  railway  and 
their  principal  offi^^  in  Scotland,  employed 
an  ordinary  hooking  clerk  to  issue  tickets 
at  the  Carlisle  station  of  the  Caledonian 
Railway,  over  tJie  aoulh&mmost  portion  of 
whose  line  the  defendants  had  running 
powers : — Held,  th<it  such  clerk,  although 
the  only  offi^r  of  the  defendants  resident 
in  England,  was  not  a  "  head  offi^^er  "  or 
•*  clerk,**  within  the  meaning  of  the  IGth 
section  of  the  Common  Law  Procedure  Act, 
1852,  so  as  to  render  service  on  him  of  an 
ordinary  writ  of  summons  a  good  service  on 
the  company. 

This  was  an  appeal  from  a  decision  of 
ft  Judge  at  Chambers,  dismissing  a  sum- 
mons taken  out  by  the  defendants  to  set 
aside  the  writ  issued  against  them. 

The  defendants  were  a  Scotch  railway 
company,  whose    line    of   railway    was 


situated  in  Scotland.  They  had  running 
powers  over  the  Caledonian  Railway  be- 
tween Gretna  and  Carlisle,  and  they  kept 
at  the  Carlisle  station  of  the  Caledonian 
Railway  a  booking  office  and  a  booking 
clerk.  The  defendants'  principal  office 
of  management  was  situated  in  Glasgow ; 
and  the  booking  clerk  at  the  Carlisle 
station  was  their  only  resident  servant 
or  officer  in  England.  The  action  was 
brought  by  a  Scotchman  resident  in 
Scotland  to  recover  damages  resulting 
from  an  accident  in  Scotland  alleged  to 
have  been  caused  by  the  negligence  of 
the  defendants*  servants. 

A  rule  having  been  obtained  by  the 
defendants,  cal&g  on  the  plaintiff  to 
shew  cause  why  the  service  of  the  writ 
should  not  be  set  aside — 

HerscheU  shewed  cause,  relying  on  the 
doctrine  laid  down  in  the  indgment  of  the 
Court  of  Queen's  Bench  m  Newhy  v.  Van 
Oppen  arnd  CoWs  Patent  Fire  Arms  Cam" 
pawy  (1),  viz.,  that  where  a  corporation 
carry  on  any  part  of  their  business,  there 
they  must  be  taken  to  be  resident,  and 
where  they  are  resident  they  must  be 
taken  to  have  a  clerk  or  head  officer 
within  the  meaning  of  the  sixteenth  sec- 
tion of  the  Common  Law  Procedure  Act, 
1852,  which  enacts  that  "  every  writ  of 
summons  issued  against  a  corporation 
aggp:*e^te,  may  be  served  on  the  mayor 
or  other  head  officer,  or  on  the  town 
clerk,  cleric,  treasurer  or  secretary  of 
such  corporation."  He  also  cited  Ingaie 
V.  The  Austria/n  Lloyd* s  Company  (2). 

Wills  and  /.  0.  Carter,  in  support  of  the 
rule,  contended  that  as  the  contract  on 
which  the  action  was  based  and  the 
breach  of  it  both  arose  in  Scotland,  the 
English  Law  Courts  had  no  jurisdiction 
to  entertain  the  action ;  and  that  if  they 
had,  the  bookinfl^  clerk  at  Carlisle,  who 
was  served  wim  the  writ,  was  not  a 
"  head  officer  "  or  "  clerk  "  within  the 
meaning  of  the  sixteenth  section  of  the 
Common  Law  Procedure  Act,  1852.  The 
defendants'  office  and  place  of  business 
was  in  Scotland ;  and  if  their  principal 
office    had  been  in  London  instead  of 

(1)  41  Law  J.  Rep.  (n.s.)  Q.B.  148. 

(2)  4  Com.  B.  Rep.  N.S.  704 ;  b.  c  27  Law  J. 
Rep.  (K.8.)  C.P.  823. 


Digitized  by 


Google 


Vol.  42.] 


HILARY  TERM,  1873. 


83^ 


in  Scotland,  the  mere  keeping  a  clerk  for 
the  purpose  of  issuing  tickets  at  Carlisle, 
would  not  have  entitled  them  to  be  sued 
in  the  County  Court  at  Carlisle,  as  "  car- 
rying on  business  "  there — Shiels  v.  The 
Great  Northern  Batlway  Gonvpany  (3), 
Brown  v.  The  London  and  North-Western 
Railway  Compawy  (4) .  In  Newhy's  Case  (1 ), 
on  the  other  hand,  the  person  served  was 
a  bona  fide  manager  of  their  staple  busi- 
ness, performing  precisely  the  same  du- 
ties and  exercising  the  same  powers  as 
their  manager  in  America. 

Bbamwell,  B. — I  am  of  opinion  that 
this  rule  should  be  made  absolute.  If 
the  service  is  not  good  under  the  statute, 
it  certainly  is  not  good  at  common  law. 
Therefore,  we  may  treat  this  as  a  question 
whether  the  service  was  good  under  the 
sixteenth  section  of  the  Common  Law 
Procedure  Act,  which  says,  that  **  every 
writ  of  summons  issued  against  a  cor- 
poration aggregate,  may  be  served  on 
the  mayor  or  other  head  ofl&cer,  or  on 
the  town  clerk,  clerk,  treasurer  or  secre- 
tary of  such  corporation."  Now  the  word 
"  clerk  "  there,  does«not  mean  a^y  clerk 
in  the  employment  of  the  company,  but 
it  means  a  principal  clerk,  a  clerk  who  is 
in  the  nature  of  a  town  clerk  or  secretary, 
or  such  a  clerk  as  we  find  in  the  City 
Companies.  That  is  shewn  by  Walton 
V.  The  Universal  Salvage  Company  (6), 
which  did  not  arise,  it  is  true,  upon  this 
statute,  but  upon  the  Uniformity  of  Pro- 
cess Act  (2  Will.  4.  c.  39),  section  13. 
There  it  is  held,  that  the  word  **  clerk  " 
did  not  mean  an  ordinary  clerk  in  the 
secretary's  oflBce,  but  such  a  principal 
clerk  as  I  have  spoken  of.  Is  the  per- 
son then  on  whom  this  writ  has  been 
served  a  "  head  oflBcer  "  within  the  mean- 
ing of  the  sixteenth  section  of  the  Common 
Law  Procedure  Act  ?  I  am  of  opinion 
that  he  is  not.  He  is  not  the  traffic 
manager,  he  is  not  the  secretary  nor 
principal  managing  director,  nor  chair- 
man, nor  any  other  person  of  any  mark 
or  importance  in  the  company ;  therefore, 
one  may  say,  that  the  words  themselves 

(3)  30  Law  J.  Rep.  (h.s.)  Q.B.  331. 

(4)  4  B.  &  S.  326  ;  a.  c.  82  Law  J.  Rep.  (w.s.) 
Q.B.  318. 

(5)  16  Mee.  &  W.  438. 


are  decisive  against  the  plaintiff  in  this 
action. 

The  argument  for  the  plaintiff  is  a 
reproduction  of  what  is  said  in  the 
judgment  delivered  by  Blackburn,  J.,  to 
the  effect  that  wherever  a  company  carry 
on  their  business,  or  any  part  of  it,  there 
they  are  resident;  and  where  they  are 
resident  they  must  have  a  head  officer, 
whose  knowledge  is  to  be  regarded  as  the 
knowledge  of  the  corporation.  Now 
that  may  have  been  the  case  in  Newhy  v. 
Va/n  Oppenand  ColVs  ^c.  Company  (1),  for 
aught  that  I  know  to  the  contrary ;  but  it 
cannot  be  true  as  a  universal  proposition, 
that  wherever  part  of  a  business  is  carried 
on,  there  the  party  must  be  tinted  as 
resident  and  as  having  a  head  officer. 

In  this  particular  case  there  are  certain 
things  which  seem  to  shew  strong  reason 
why  it  could  not  be  so.  K  this  railway  had 
belonged  to  an  individual  or  a  number  of 
individuals  not  corporate,  it  is  quite  certain 
that  under  the  statute  the  alleged  service 
would  have  been  an  invasion  of  the  18th 
section  of  the  Common  Law  Procedure 
Act,  or  contrary  to  its  intention.  For  the 
plaintiff  would  have  got  at  the  principal, 
a  Scotchman  resident  in  Scotland,  by 
serving  such  a  servant  as  this  clerk  ia 
England.  It  would  be  impossible  to 
mamtain  in  that  case  that  a  service  on 
such  a  clerk  would  have  been  a  good 
service  on  the  principal ;  and  if  it  could 
not  be  done  in  the  case  of  an  individual, 
why  can  it  be  done  in  the  case  of  a 
corporation?  Why  should  we  suppose 
that  tiie  statute  meant  to  leave  a  Scotch- 
man, or  a  person  resident  in  Scotlandi 
without  the  operation  of  the  Common  Law 
Procedure  Act,  and  yet  to  bring  Scotch 
corporations  within  it,  so  that  in  point  of 
fact  the  corporation  could  be  served  in 
England,  when  the  individual  could  not 
be  got  at  by  a  service  in  England  ?  One 
argument  put  forward  for  the  plaintiff  is 
from  the  inconvenience  of  the  thing.  I 
confess  that  if  the  inconvenience  could  be 
measured  on  one  side  and  on  the  other, 
the  greater  inconvenience  would  be  in 
acceding  to  the  plaintiff's  argument ;  be- 
cause, as  it  has  been  put  to  us  for  the 
defendants,  every  transaction  taking  place 
in  Scotland,  between  Scotchmen,  upon  a 
Scotch  contract,  resulting   in  a  Scotch 
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breacli  of  tbe  contract — ^if  I  may  use  such 
an  expression — might  be  made  tbe  subject 
matter  of  on  action  bere  in  England. 

Tbere  is  anotber  argoment,  namel j,  tbat 
if  tbifi  were  an  Englisb  company,  carrying 
on  basiness  in  England  and  baving  a 
bead  office  in  London,  nobody  could  say 
tbat  tbis  man  at  Carlisle  was  tbe  bead 
officer  witbin  tbe  meaning  of  tbe  Abt  of 
Parliament ;  so  tbat  tbe  man  served  bere 
would  become  bead  officer,  not  because 
of  tbe  nature  of  bis  employment  or  bis 
duties,  but  because  bis  employers  bave 
tbeir  principal  office  in  Scotland,  and  not 
in  England. 

And  so,  if  tbis  company  were  to  amalga- 
mate with  tbe  Midlimd  Company,  wbicb 
is  not  an  improbable  or  an  impossible  event, 
and  tben  tbe  bead  office  of  tbe  Amalga- 
mated Company  was  in  London,  tbis  man 
would  cease  to  be  tbe  bead  officer  imme- 
diately, wbicb  up  to  tbat  time  be  bad 
been  1  Again,  I  tbink  tbe  observation  is 
well  wortbv  of  notice,  tbat  if  tbis  action 
bad  been  orougbt  not  in  tbe  Superior 
Court,  but  in  tbe  County  Court,  tbe 
plaintiff  could  not  sue  tbe  defendants 
in  tbe  County  Court  of  Carlisle,  witbout 

rial  permission — ^for  tbe  cases  cited 
r  tbat  tbe  defendants  cannot  be  said 
to  carry  on  business  tbere.  I  tbink  that 
is  a  topic  perbape  wbicb  is  not  a  decisive 
argument  on  tbe  matter;  but  on  tbe 
words  of  the  Act  and  tbe  reason  of  tbe 
thing,  it  seems  to  me  this  rule  ought  to 
be  made  absolute. 

Then  bow  are  we  to  deal  with  Newby 
V.  Van  Oppen  (1)  ?  I  deal  with  it  by 
saying  tbere  is  very  great  difference  be- 
tween tbat  case  and  this.  Here  tbe  em- 
ployment of  tbe  clerk  was  a  very  small 
matter.  He  bad  nothing  to  do  but  to  carry 
on  that  ordinary  business  of  issuing  tickets 
wbicb  occurs  between  a  railway  company 
and  tbe  public.  He  no  doubt  was  capable 
of  making  a  contract  in  a  senses  because 
every  time  a  railway  company  .takes  a 
passenger  and  takes  bis  money  to  carry 
nim,  they  make  a  contract  with  him ;  but 
tbe  making  of  these  contracts,  wbicb 
may  be  said  almost  to  make  themselves, 
was  tbe  extent,  so  fiur  as  I  am  informed, 
of  bis  powers.  But  in  tbe  case  referred  to, 
tbe  defendants  carried  on  in  London  tbat 
which  was  the  main  and  important  part 


of  tbeir  business.  They  were  manufac- 
turers of  fire-arms,  and  idso  sellers  of  fire- 
arms, and  the  thing  which  concerned  them 
most  was  the  selling  of  them ;  and  that 
selling  business,  which  was  tbe  main 
object  of  tbeir  coming  into  existence, 
which  was  tbeir  real  business,  they  did 
in  London  as  well  as  in  America.  They 
may  bave  done  more  of  tbat  in  America 
thsA  in  England,  but  still  they  did  busi- 
ness of  the  same  character  in  England,  and 
in  all  probability  tbe  person  served  in 
Newby* 8  Case  (1)  bad  power  to  make  the 
same  contracts,  or  nearly  so,  as  tbe  com- 
pany bad  power  to  make  in  Connecticut ; 
but  tbere  is  nothing  of  tbat  kind  here,  and 
therefore  the  cases  are  distinguishable. 

Cleasdt,  B. — I  am  of  the  same  opinion. 
Tbe  question  is,  whetbei:  there  was  here  a 
sufficient  service  under  tbe  Common  Law 
Procedure  Act,  as  having  been  made  on 
a  person  who  can  be  said  to  fill  tbe  cha- 
racter of  "  clerk  "  or  "  bead  officer." 

Now,  tbere  is  no  difficulty,  or  at  least 
not  much,  in  applying  tbis  to  an  English 
Corporation,  for  tbere  is  in  such  case 
always  a  bead  officer  to  be  found,  i.e., 
some  person  who  may  be  r^^arded  as  the 
bead  officer ;  and  in  tbe  case  of  an  English 
Corporation  it  is  quite  clear  tbat  a  derk 
appointed  for  a  particular  purpose  would 
pot  answer  that  description.  Tbere  may 
perhaps  be  two  bead  offices,  and  tbe 
person  baving  tbe  management  of  each 
might  be  regarded  as  the  head  officer  capa- 
ble of  being  served.  Tbat  would  be  com- 
paratively a  simple  and  easy  question,  but 
that  is  not  the  question  here.  We  bave 
to  deal  with  a  question  certainly  of  more 
difficulty  ;  and  that  is  bow  a  person  or  a 
corporation  is  to  be  served,  the  bead  office 
of  wbicb  in  the  ordinary  sense  of  tbe 
term  is  and  must  necessarily  be  out  of 
England,  but  tbe  business  of  wbicb  is  in 
part  carried  on  in  England. 

Now,  I  think  perhaps  tbe  case  cited 
may  be  said  to  eetablish  that,  if  tbere 
be  any  regular  branch,  agency,  or  estab- 
lishment of  the  business  of  which  branch 
tbere  is  a  manager  and  bead  officer  here^ 
tbat  service  on  tbe  corporation  may  be 
effected  by  serving  such  branch  manager. 
In  each  case  of  course  it  would  depend 
upon  the  nature  of  tbe  business  carried 
on  bere.     It  might  be  the  making  of  con* 
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tracts,  or  it  migHt  be  connected  with  some 
local  interest  in  England  rendering  it 
clear  that  the  resident  officer  was  a  head 
officer  carrying  on  and  managing  the 
business  here.  But  then  when  we  look  at 
the  facts  of  this  case,  we  find  the  person 
served  here  was  merely  a  clerk  issuing 
tickets.  Well,  there  are  hundreds  of 
persons  issuing  tickets  at  yarious  places 
at  the  same  time  and  for  the  same  com- 
pany, and  the  duty  of  an  officer  issuing 
tickets  is  a  totally  different  one  from  the 
duty  of  a  head  officer,  and  it  might  de- 
pend, in  some  cases,  of  course  to  a  certain 
extent,  on  the  terms  of  a  man's  employ- 
ment, which  might  possibly  g^ye  him 
greater  powers  than  those  of  an  ordinary 
clerk  issuing  tickets,  but  I  see  here  no- 
thing which  elevates  this  clerk  into  the 
character  of  head  officer. 

Pollock,  B. — I  entirely  concur  with  the 
rest  of  the  Court.  At  first  I  was  some- 
what pressed  by  Newhy's  Oase  (1),  but 
upon  comparing  the  facts  of  it  with  the 
present  case,  it  seems  to  me  to  be  clearly 
distinguishable.  I  should  be  sorry  in 
a  case  like  this,  of  great  and  growing 
practical  importaoice,  to  distinguish  it  from 
a  former  one  upon  any  but  substantial 
grounds ;  but  such  substantial  grounds 
do,  I  think,  exist.  In  Newhy's  ua$e  (1), 
the  very  existence  of  the  company  as  a 
trading  company  in  this  country  made  it 
essential  that  tibere  should  be  such  a 
person  here  as  the  manager  on  whom  the 
service  in  that  case  was  effected,  which 
service  the  Court  held  properly  effected  so 
as  to  bind  the  company.  In  the  present 
case  it  seems  to  me,  looking  at  the  charac- 
ter of  the  company,  looking  also  at  the 
duty  performed  by  the  clerk  on  whom  the 
service  was  effected,  that  it  was  almost  a 
mere  accident.  I  think  so  partly  for  the 
reasons  already  given  by  my  brother 
Bramwell  that  had  this  been  an  English 
company  with  booking  clerks  at  many 
diffisrent  offices,  it  could  not  be  for  a 
moment  contended  that  any  one  of  those 
was  a  clerk  or  head  officer  on  whom 
service  could  be  properly  made.  Then 
does  it  make  any  difference  that  a  portion 
of  the  company's  line  or  rather  not  of 
their  own  line,  but  of  the  lines  over  which 
they  have  running  powers,  are  in  Eng- 
land and  another  portion  in  Scotland  ?    I 


think  not,  and  I  think  also  that  if  we 
were  to  hold  in  this  case  that  the  book- 
ing clerk  on  whom  the  service  was 
effected  was  a  proper  person  to  be 
served,  we  should  be  driven  almost 
to  this  absurdity — (following  the  ab- 
stract proposition  as  laid  down  in 
Newhy's  Oase  (1) — that  in  a  place  where 
any  Scotch  Railway  Company  had  run- 
ning powers  in  England,  if  their  only 
servant  in  England  was  a  porter,  then  he 
is  a  person  who  superintends  the  whole 
English  business,  whatever  it  may  be,  and 
therefore  service  on  him  would  oe  good. 
I  therefore  think  that  this  rule  should 
be  made  absolute. 

BiUe  ahsohiU. 


Attorneys — Phelpe  &  Sidgwick,  agents  fop  Daniel 
McAlpin,  Carlisle,  for  plaintiff;  Beale,  Marigold 
&  Beale,  for  defendants. 


1873.      1     HOLKEE  V,  POBBrrr  akd 
Jan.  30,  31.  j  others. 

Watercowrse  —  Divergence  of  Stream — 
Biparia/n  lUgKte — Diverging  Stream  con^ 
fined  in  Artifi^ddl  Course. 

A  mUl  on  the  bank  of  a  river  had  been 
suppUedfoT  more  than  twenty  years  by  water 
flowing  from  a  stream  through  an  ancient 
divergent  channel,  and  conducted  thence 
through  a  reservoir  and  tunnel  constructed 
in  his  oum  land  by  a  former  proprietor  of 
the  mUl,  who  was  also  the  owner  of  both 
banks  of  the  divergent  channel.  At  the 
place  where  the  reservoir  was  e^Mstructed 
the  divergent  stream  had  formerly,  after 
filling  and  overflowing  a  eattle'trough,  been 
allowed  to  waste  itself  over  the  adjoining 
la/nd,  whence  it  found  its  way  by  percolation 
to  the  river,  into  which  the  streamt  itself  also 
flowed  : — Held,  following  Nuttall  v.  Brace* 
well  (36  Law  J.  Eep.  (n.s.)  Exeh.  1), 
that  an  action  was  maintavnable  by  the 
present  owner  of  the  mill,  who  had  pur* 
chased  it  with  all  eodsting  water  rights, 
against  a  riparian  proprietor  above  the 
point  of  divergence  in  the  original  streami, 
for  obstructing  the  flow  of  water  to  the  mill. 

Declaration  for  obstructing  and  divert- 
ing the  flow  of  water  to  which  the  plain- 
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tiff  was  entitled  in  certain  streams  and 
watercourses  to  and  through  his  land. 

Plea  denying  the  plaintiff's  right  to  the 
flow  of  water,  and  issue  thereon. 

The  action  was  tried  before  Willes,  J., 
at  the  Manchester  Summer  Assizes,  1872, 
when  the  following  fects  were  proved. 
A  stream  was  divided  into  two  at  a  point 
hereinafter  and  in  the  plan  used  at  the  trial 
called  E,  by  a  collection  of  stones  called 
a  "feather,"  which,  as  far  as  the  evidence 
went,  might  have  been  placed  there  be- 
fore living  memory.  The  portion  diverted 
by  the  feather  formerly  flowed  to  a  farm- 
yard, where  it  entered  a  trough  used  for 
watering  cattle,  and  after  serving  this 
purpose  it  overflowed  the  trough,  and 
found  its  way,  not  in  a  definite  channel 
but  by  percolation,  into  the  river  Irwell 
into  which  the  main  portion  of  the  stream 
also  flowed.  In  1847,  one  Walker,  who 
purchased  the  land  between  E  and  the 
river  Irwell,  together  with  a  mill  on, the 
bank  of  that  river,  made  a  reservoir  to 
collect  the  overflow  at  the  trough,  and 
conducted  the  water  from  the  reservoir  to 
the  mill  through  a  tunnel  or  covered  drain. 

In  1867  Walker  conveyed  to  the  plain- 
tiff the  mill,  together  with  the  right  to 
all  wells,  springs  and  streams  of  water 
in,  under  or  upon  or  arising  or  issuing 
from  or  Qut  of  all  or  any  part  of  the 
lands  comprised  in  his  estate  (which  was 
copyhold),  reserving  to  himself  a  supply 
of  water  for  domestic  and  other  purposes. 

The  defendants  were  the  owners  of  land 
on  the  banks  of  the  stream  above  point  E, 
and  the  plaintiff  sued  for  an  obstruction 
by  them  of  the  stream  above  that  point, 
substantially  diminishing  the  flow  of  water 
to  the  reservoir,  and  thence  to  the  mill. 

A  verdict  was  entered  for  the  plaintiff 
for  40«.,  with  leave  to  move  to  enter  it  for 
the  defendants,  and  a  rule  was  afterwards 
obtained  accordingly. 

Holker,  Kemplay  and  /.  E.  Oorsi  shewed 
cause. — According  to  the  principle  of 
the  decision  in  Nuttall  v.  Bracewell  (1) 
the  plaintiff  is  entitled  to  maintain  this 
action.  The  divergent  stream  in  this 
case  is  analogous  to  the  goit  in  Nuttall 
T.    BraceweUy    and    whatever    difference 


exists  between  the  feicts  of  the  two  cases 
is  in  favour  of  the  plaintiff  in  this  case. 
Walker,  as  riparian  owner  on  the  channel 
between  E  and  the  old  trough,  might  have 
maintained  the  action,  and  his  right  to 
do  so  was  not  affected  by  his  collecting 
the  water  which  previously  ran  to  waste 
and  confining  it  in  a  definite  course,  nor 
did  he  thereby  interfere  with  any  rights 
of  owners  on  the  stream  above  E.  The 
quantity  of  water  diverging  from  the 
main  stream  at  E  was  still  precisely  the 
same  as  before.  The  Sioclcport  Waterworks 
V.  Potter  (2)  is  distinguishable  from  this 
case,  because  here  the  plaintiff  claims  as 
owner  of  the  land  a  right  to  water  granted 
to  him  as  such  owner,  whereas  the  plain- 
tiffs in  the  Stockport  Case  (2)  claimed  only 
as  licensees  a  right  to  take  water  for  the 
use  of  strangers  purchasing  from  them. 

Pope,  Herschell  and  T,  H.  Baylis,  in 
support  of  the  rule. — The  case  is  go- 
verned by  The  Stockport  Waterworks  v. 
Potter  (2),  and  the  .distinction  attempted 
to  be  drawn  between  that  case  and  the 
present  does  not  bold  good.  Though 
Walker  could  have  maintained  an  action 
such  as  this  by  reason  of  his  proprietor- 
ship at  E,  he  could  not  transfer  his  right 
to  anyone  not  a  riparian  proprietor.  If  he 
could,  the  same  right  might  be  acquired  by 
any  number  of  persons  to  whose  premise 
water  might  be  conveyed  by  pipes  from 
the  reservoir,  all  of  whom  might  sue  a 
proprietor  interfering  with  the  original 
stream  above  E.  The  plaintiff  must,  in 
order  to  succeed,  shew  himself  to  be  a 
riparian  proprietor  in  respect  of  the  ori- 
ginal stream ;  for  new  channels,  such  as 
the  one  in  question  here,  give  no  rights 
as  against  the  proprietors  above— J^tdE:^^ 
V.  Morris  (3).  The  stream  from  E  to  the 
trough  cannot  be  treated  as  a  natural 
stream.  Its  being  open  and  not  confined 
in  a  pipe  or  drain  makes  no  difference  in 
this,  and  the  fact  of  its  terminating  in  the 
overflow  at  the  trough  is  inconsistent  with 
its  being  natural.  The  right  claimed  by 
the  plaintiff  could  only  be  acquired  by  pre- 
scription. Fgur  ways  only  are  suggested 
by  which  a  stranger  like  the  plaintiff 
could  obtain  the  right  claimed.    First,  be- 


(1)  4  Hurl.  &  C.  714;   s.  c.  36  Law  J.  Rep. 
(jr.8.)  Exch.  1. 


(2)  3  Hurl.  &  C.  300. 

(3)  Law  Rep.  1  Sc.  Ap.  47. 
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ing  in  possession  of  the  pipe  and  water, 
as  to  which  the  Court  held  in  Laing  v. 
Whaley  (4)  and  in  the  Stockport  Case  (2), 
that  such  possession  won  Id  give  no  right. 
Second,  As  being  a  riparian  proprietor — 
which  he  is  notr--of  the  original,  stream. 
Third,  As  the  grantee  of  some  riparian 
proprietor  from  whose  bank  of  the  stream 
the  water  is  carried  to  him — as  to  which 
the  majority  of  the  Court  in  the  Stockport 
Case  (2),  held  that  the  right  could  not 
be  so  acquired,  except  as  agafhst  the 
grantor;  and.  Fourth,  by  way  of  ease- 
ment— as  to  which  the  Court  held  in  the 
Stockport  Case  (2),  that  the  right  could 
not  be  so  acquired.  Lastly,  the  plaintiff 
is  only  a  recently  enfranchised  copyholder 
of  a  manor  of  which  the  defendants  are 
also  copyholders ;  and  as  between  persons 
BO  situated,  no  such  right  as  the  plaintiff 
claims  can  be  gained  by  prescription. 

Ejsllt,  p.B. — I  am  of  opinion  that  this 
rule  should  be  discharged.  An  ancient 
stream  has  existed  from  time  immemorial, 
running  from  south  to  north,  on  the  banks 
of  which  the  defendant  has  lands,  in  re- 
spect of  which  he  has  the  rights  of  a 
riparian  proprietor.  The  stream  runs 
from  defendant's  lands  to  the  point  called 
E,  where  it  divides  into  two  channels, 
one  of  which  runs  to  the  river  Irwell, 
the  other  to  the  spot  where  the 
trough  was.  Formerly,  after  discharging 
into  the  trough,  the  overflow  from  the 
latter  channel  percolated  through  the 
ground  and  found  its  way  to  the  Irwell. 
The  plaintiff  is  possessed  of  land  near  the 
river  Irwell,  and  of  a  mill  which  he  pur- 
chased from  Walker,  who  was,  at  the  time 
of  the  purchase,  the  proprietor  of  land, 
part  of  which  constituted  both  banks  of 
the  branch  stream  running  to  the  trough, 
and  other  part  of  which  extended  a  mile 
or  more  thence  to  the  river  Irwell. 

There  was  no  evidence  as  to  how  the 
channel  or  branch  leading  to  the  trough 
came  into  existence ;  but  there  was  evi- 
dence on  which  a  jury  might  have  found 
that  it  existed  from  time  immemorial. 
The  "  feather  "  which  is  found  at  the  di- 
vision of  the  stream  appears  to  have  been 
placed  there  at  a  very  remote  period. 

(4)  3  Hurl.  &  N.  676 ;  s.  c.  nom.  Whaley  v. 
Lamg,  ST  Law  J.  Rep.  (n.s.)  Exch.  422. 


Walker,  twenty-five  years  ago,  collected 
the  overflow  from  the  trough,  and  con- 
ducted it  in  a  definite  stream  to  his  land 
near  the  Irwell.  Had  he  a  right  to  do  so  ? 
Nothing  that  he  did  could  take  any  water 
out  of  the  stream  beyond  what  formerly 
flowed  into  it,  so  that  his  operations  could 
not  affect  the  rights  of  riparian  proprietors 
higher  up  the  stream.  If  the  stream  had 
continued  below  the  trough,  and  Walker 
or  the  plaintiff  had  appropriated  or  di- 
minished the  quantity  flowing  to  any 
other  person's  land  below  their  land,  they 
might  have  incurred  a  liability  to  such 
persons ;  but  what  Walker  or  the  plaintiff 
did  could  not  interfere  with  any  rights 
below.  Walker  found  the  stream  ceasing 
to  run  in  a  definite  channel  at  the  trough, 
and  he  put  the  water  into  a  reservoir, 
and  conducted  it  through  a  tunnel  till  it 
reached  his  premises  wnioh  are  now  the 
plaintifi^s. 

If  large  quantities  of  water  had  been 
taken  away  by  the  defendants  so  as  to 
diminish  what  flowed  down  to  Walker's 
property,  he  might  have  brought  an 
action  against  them,  and  so  might  the 
proprietor  of  land  between  the  point  E 
and  the  trough.  But  it  is  said  that  the 
plaintiff,  though  claiming  under  Walker, 
is  not  a  riparian  proprietor  at  all,  nor  en- 
titled to  bring  such  an  action.  I  think, 
however,  that  the  plaintiff,  or  any  one  else 
who,  after  the  act  done  by  Walker,  is  de- 

S rived  of  the  water  naturally  flowing  to 
is  land  after  that  act,  may  maintain  such 
an  action  as  this  in  the  same  way  as 
though  the  water  had  always  flowed  to 
him  in  a  definite  channel.  Suppose 
instead  of  a  tunnel  the  channel  had  been 
an  open  drain,  surely  every  person  through 
whose  land  the  open  stream  passed  would 
have  had  the  same  rights  as  a  riparian 
proprietor  between  the  point  E  and  the 
trough.  The  cases  that  have  been  referred 
to  shew  no  difference  between  the  tunnel 
and  the  open  stream  in  this  respect.  In 
Nuttall  V.  Bracewell  (1),  the  goit  was  a 
covered  stream.  And  as  the  stream  has 
been  enjoyed  here  for  more  than  twenty 
years,  no  question  arises  as  to  the  acquisi- 
tion of  such  a  right  as  the  plaintiff  claims 
by  user  for  any  shorter  period  than  twenty 
years. 

The    case    of    The    Stockport    Water* 
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works  Gompam/  v.  Potter  (2)  is  clearljr 
distinguishable  from  the  present — ^if  on  no 
other  ground — on  the  ground  that  it  was 
the  case  of  the  diversion  of  a  stream  made 
by  a  person  who  diverted  it  for  his  own 
purposes  into  a  new  branch.  The  bear- 
ing of  Nuttall  V.  Bracewell  (1)  on  the 
present  case  is  shewn  by  the  concluding 
words  of  Channell,  B.*s,  judgment.  He 
says,  "  I  see  no  reason  why  the  law 
applicable  to  ordinary  running  streams 
shall  not  be  applicable  to  such  a  stream 
as  this,  for  it  is  a  natural  stream  or  flow 
of  water,  though  flowing  in  an  artiflcial 
channel.  It  may  be  that  the  case  of  an 
entirely  artiflcial  stream  (as  one  flowing 
from  a  mine  for  instance)  would  be  differ- 
ent :  but  that  an  arUficial  stream  may  be 
on  the  same  footing  as  a  natural  one  as 
regards  the  rights  of  riparian  proprietors 
is  held  in  Sutcltfs  v.  Booth  (5)." 

I  may  remark  that  the  word  *'  artificial " 
has  twa  meanings — an  artificial  flow,  i,  e.  a 
stream  created  artificially  as  by  a  diver- 
sion, or  an  artificial  method  of  confining 
a  natural  or  divergent  flow  as  in  this  case. 
But  though  in  both  senses  this  be  an  arti- 
ficial stream,  all  persons  possessing  lands 
on  its  banks  are  entitled  to  have  a  reason- 
able quantity  of  its  water,  that  is  to  say, 
just  as  much  as  and  no  more  than  flowed 
along  the  branch  beginning  at  the  point 
E.  For  these  reasons  I  think  the  plain- 
tiff is  entitled  to  maintain  this  action. 

Mabtiv,  B. — I  am  of  the  same  opinion. 
Walker,  it  is  admitted,  could  have  main- 
tained such  an  action  as  this.  He  had  a 
natural  stream  flowing  from  the  point  E 
to  the  trough,  though  no  one  could  tell 
the  orig^  of  it.  He  therefore  bad  a 
right  to  the  water  flowing  in  that  stream, 
subject  to  the  proprietors  above  E,  nsing 
it  in  the  ordinary  way  for  their  own  pur- 
poses ;  and  if  a  stream  be  snbstantmlly 
diminished  by  such  ordinanr  user  of  it, 
the  proprietors  below  may  nave  to  snb- 
mit.  But  the  ordinary  user  does  not,  as 
a  rule,  substantially  diminish  the  supply 
of  water  to  those  below.  Five-and-twenty 
years  ago,  this  stream  lost  itself  afbOT 
leaving  the  troogh  as  in  a  marsh  or 
swamp.  Now  it  see^  to  me  that,  if  a 
proprietor  in  such  a  case  outs  a  channel 

(0)  82  Law  J.  Rep.  (n.9.)  Q,B,  136. 


for  the  overflowing  water,  he  thereby  ac- 
quires a  watercourse,  and  his  rights  in 
respect  of  it  are  the  same  as  if  it  war  a 
natural  stream.  The  same  water  is,  in 
point  of  fact,  carried  down  to  the  same 
destination  though  through  a  different 
channel ;  and  there  has  been  in  this  case 
an  enjoyment  of  it  for  more  than  twenty 
years.  I  do  not  go  into  the  objection  raised 
as  to  the  land  being  copyhold,  and  no 
easement  being  capable  of  being  acquired 
over  it. 

The  real  question  is,  could  Widker, 
having  such  an  interest  in  this  stream  as 
I  think  he  had,  assign  it  to  the  plaintiff? 
He  could  assign  a  right  of  way,  and  why 
not  therefore  such  a  right  as  this  which 
he  himself  has  ?  In  my  opinion,  he  cer- 
tainly could  assign  it.  The  collection  of 
the  water  in  the  reservoir  might  give  pro- 
prietors below  a  right  to  complain,  but 
does  not  affect  the  defendants. 

PioOTT,  B. — I  am  of  opinion  that  the 
defendant's  argument  &ils  altogether. 
To  make  this  case  like  the  Stockport  Case 
(2),  there  should  have  been  a  diversion  of 
water  from  the  stream  by  a  riparian  pro- 
prietor, who  passed  the  diverted  water  on 
to  a  licensee.  Here,  however,  the  branch 
diver^ng  at  E  is  an  ancient  stream  exist- 
ing from  time  beyond  the  memoiy  of 
man,  not  merely,  therefi^re,  a  diversion 
of  the  stream,  but  equivalent  to  a  di- 
verging branch  of  the  stream  itself. 
Then  Walker  collects,  in  an  artificial 
manner,  the  water  which  was  running  to 
waste,  and  the  plaintiff  subsequently  be- 
came possessed  of  Walker's  land  with  its 
water  rights.  Nuttall  v.  Bracewell  (1) 
shews  that  those  same  rights  continue  in 
the  new  proprietor,  who  claims  in  the 
same  way  as  his  predecessor  in  title,  viz^ 
as  proprietor  of  the  land  through  which 
the  same  stream  runs.  I  consider  that  the 
Stockport  Oase  (2)  has  nothing  to  do  with 
this  case,  and  that  this  rule  snould  there- 
fore be  discharged. 

^  Evls  discharged. 

Attorneys— Milne,  Riddle  &  MeUor,  agents  for 
Woodcock  &  Sons,  Haslingden,  for  plaintiff; 
Woodcock  &  Rjland,  agents  for  Grundy  &  Ca, 
Manchester,  for  defendant. 
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{In  the  Second  Division  of  the  Court,) 

1873.         I  WEIGHT  V.  THE  MIDLAND  RAIL- 

Jan.  29,  30.  J  way  company. 

BaUway  Oompa/ny — Oanriers  of  Passen' 
gen — Negligenoe'^^IAahiUty  for  NegUgethce 
of  another  Uompcmg  in  exercise  of  Buwnvng 
Powers. 

Under  an  agreement  embodied  in  an  Ad 
of  Parliament,  the  M.  BaUway  Company 
gra/nted  rtmning  powers,  on  the  payment  of 
a  mileage  charge,  over  a  portion  of  their 
own  line  to  the  L.  Bailway  Company,  and 
regviated  by  their  oum  servants  the  passage 
of  all  the  trains  of  both  companies  over  such 
portion.  Through  the  negligence  of  the 
servants  of  the  L.  Company  in  the  exer^ 
cise  of  the  running  powers,  a  train  of  thai 
company  ran  into  a  train  of  the  M.  Com- 
pany, by  which  the  M,  Company  were  car- 
rying a  passenger  in  fulfilment  of  a  contract 
over  such  portion  of  their  line.  .  The  ser- 
vaiUs  of  the  M.  Company  were  not  guilty 
of  any  negligence: — Held,  that  the  M. 
Company  were  not  liable  to  the  passenger 
for  the  injuries  caused  by  the  collision,  since 
the  servants  of  the  L,  Company,  whose 
negligence  caused  the  collision,  were  not 
concerned  in  the  carriage  of  the  passenger, 
and  were  not  employed  h/,  or  wider  the 
control  of,  the  M.  Company. 

The  declaration,  in  the  nsnal  form, 
cbarged  the  defendants,  as  carriers  of  pas- 
sengers, with  snch  negligence  in  carrying 
the  plaintiff,  as  a  passenger  for  hire  trom 
Leeds  to  Sheffield,  and  in  the  numage- 
ment  of  the  railway  and  trains,  that 
the  plaintiff's  train  was  ran  into  by  an- 
other train,  and  the  plaintiff  was  injured, 
Ac. 

Plea,  not  guilty.    Issue  thereon. 

At  the  trial  at  the  York  Summer  Assizes, 
1872,  before  Cleasby,  B.,  the  following 
facts  were  proTed — 

The  defendants  are  and  were  before 
1865  possessed  of  the  Wellington  Railway 
Station  in  Leeds,  and  of  a  railway  there- 
from to  Sheffield,  on  which  they  carry 
passengers  and  goods  in  their  own  trains. 
In  1865  the  Leeds  New  Railway  Station 
Act  (28  &  29  Vict.  c.  cclxvii.)  was  passed, 
the  preamble  of  which  recited  that  the 
making  of  a  new  railway  station,  with 

Nxw  Sbbibs,  42.— Exchbq; 


oertain  lines  of  railway,  "would  be  of 
"great  public  advantage." 

By  section  2,  "  the  Lands  Clauses  Con- 
solidation Act,  1845,  the  Lands  Clauses 
Consolidation  Acts  Amendment  Act,  1860, 
the  Eailways  Clauses  Consolidation  Act, 
1845,  and  part  1  of  the  Railways  Clauses 
Act,  1863,  so  far  as  the  same  are  not  ex- 
pressly altered  or  otherwise  provided  for 
by  this  Act,  shall  apply  to  the  station  and 
works  by  this  Act  authorised  to  be  made, 
and  shall  be  incorporated  with  and  form 
part  of  this  Act." 

By  section  4,  the  expression,  "  the  com- 
panies," means  the  North  Eastern  Rail- 
way Company  and  the  London  and  North 
Western  Railway  Company,  or  either  of 
them. 

Section  13  authorised  '*  the  companies" 
to  make  and  maintain  a  railway  station  on 
the  south-east  side  of  and  adjoining  or 
near  to  the  Wellington  Station,  and  a 
railway  extending  therefrom  to  a  junction 
with  the  Midland  Railway  near  a  certain 
bridge;  ''and  the  said  intended  station 
and  railway  and  the  works  connected 
therewith  respeotiyely  shall,  so  far  as  re- 
lates to  the  share  or  interest  of  each  of 
the  companies  thereb,  for  the  purposes 
of  tolls  and  charges  and  for  all  other  pur- 
poses, become  and  be  part  of  the  under- 
taking of  that  company,  provided  that 
the  companies  shall  not,  except  with  the 
consent  of  the  Midland  Company  under 
their  common  seal,  take,  use  or  interfere 
with  any  of  the  works,  lands  or  property 
of  the  Midland  Company,  except  in  con- 
formity with  the  provisions  of  the  heads 
of  arrangement  scheduled  to  this  Act." 

Section  33 — after  reciting  (inter  alia) 
that  the  Midland  Company  had  a  station  at 
Leeds  known  as  the  Wellington  Station, 
and  lands  and  works  used  in  connexion 
therewith,  and  such  station  and  lands  and 
works  respectively  were  in  close  conti- 
guity to  the  station,  railway  and  works 
by  the  Act  authorised  .and  that  it  would 
be  for  the  advanta^  of  the  public  and  for 
the  mutual  convemence  and  accommoda- 
tion of  the  companies  and  the  Midland 
Company  if  arrangements  were  nrade  for 
the  adjustment  of  the  said  stations  and 
lands  respectively,  and  for  the  appropria- 
tion to  the  exclusive  or  particular  use  of 
the  respective  companies  of  portions  there- 
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of  respectively,  with  which  view  the  com- 
panies and  the  Midland  Company  had 
entered  into  the  heads  of  arrangement 
contained  'in  the  schedule,  continued — 
"Therefore  the  said  heads  of  arrange- 
ment are  hereby  confirmed  and  made 
binding  on  each  of  the  companies  and  on 
the  Midland  Company,  and  shall  be  car- 
ried into  effect  by  them  respectively." 

Section  39. — "  The  companies  may  pass 
over  and  use,  with  their  engines  and  car- 
riages of  every  description,  or  those  of 
any  other  company  or  person,  those  por- 
tions of  railway  belonging  to  the  Midland 
Company  which  will  intervene  between 
the  junction  therewith  of  the  railway  by 
this  Act  authorised  and  the  respective 
junctions  therewith  of  the  Leeds  North- 
em  Railway,  of  the  North  Eastern  Rail- 
way Company,  and  of  the  London  and 
North  Western  Railway,  near  and  to  the 
west  and  east  of  the  Holbeck  Station  in 
Leeds,  and  also  such  portions  of  the  Mid- 
land Railway  as  may  be  necessary  in 
order  to  get  access  to  and  from  those 
several  junctions  respectively  from  and 
to  the  said  intended  station,  paying  only 
to  the  Midland  Company  as  provided  in 
the  said  agreement  with  them  scheduled 
to  this  Act ;  and  the  Midland  Company 
shall  perform  upon  the  aforesaid  portions 
of  their  railway  and  premises  all  such 
services  and  duties  as  may  be  necessary 
qr  reasonable  for  the  convenient  conduct 
of  the  traffic  of  the  companies  over  the 
same." 

Section  40. — The  companies  between 
themselves  and  the  companies  and  the 
Midland  Company,  from  time  to  time, 
may  enter  into  and  carry  into  effect  con- 
tracts, agreements  and  arrangements  with 
respect  to  all  or  any  of  the  following  pur- 
poses, that  is  to  say — 

The  construction  of  the  station,  rail- 
way and  works  by  this  Act  authorised ; 

The  maintenance  and  management,  use, 
working  and  occupation  of  the  said  sta- 
tion, railway  and  works,  and  of  the  afore- 
said portions  of  railway  and  premises, 
and  the  Wellington  Station  of  the  Mid- 
land Company,  and  the  station,  yards, 
booking  offices,  warehouses  and  conve- 
niences belonging  to  or  connected  with 
that  station ; 

The  appropriation  of  any  part  or  parts 


thereof  respectively  to  the  exclusive  or 
particular  use  of  any  of  the  said  com- 
panies respectively. 

The  conveyance  and  interchange  of 
traffic,  or  of  certain  particular  traffic,  in 
or  upon  the  said  stations  and  railways,  or 
in  or  upon  the  portion  or  portions  thereof 
respectively  which  may  be  so  appnqpriated 
or  otherwise. 

The  charges  to  be  made  by  the  said 
companies,  or  any  one  or  more  of  them, 
to  the  other  or  others  of  them  for  the  use 
of  the  said  stations  and  railways,  or  any 
part  or  parts  thereof  respectively,  or  for 
any  services  rendered  in  respect  thereof. 

The  fixing,  collecting  and  apportion- 
ment of  the  tolls,  rates,  charges,  receipts 
and  revenues  levied,  taken  or  arising  in 
respect  of  traffic  in  or  on  the  said  stations 
and  railways,  and  generally  with  respect 
to  all  such  matters  and  things  as  may  be 
necessary  or  desirable  for  the  mutual  con- 
venience and  advantage  of  the  said  com- 
panies respectively,  and  of  the  traffic  of 
the  said  railways  and  stations  or  any  of 
them. 

By  the  heads  of  arrangement  contained 
in  the  schedule,  and  made  May  16th,  1865, 
between  the  companies  and  the  defendants, 
it  was,  for  the  considerations  therein  speci- 
fied, agreed  {mier  alia)  that  the  companies 
should  respectively  pay  to  the  defendants 
for  the  use  of  their  Ime,  finom  the  proposed 
point  df  junction  therewith  to  the  exist- 
ing points  of  junction  therewith,  a  mileage 
proportion  as  for  one  mile  of  the  respec- 
tive rates  or  tolls  from  time  to  time 
charged  by  the  companies  respectively,  in 
respect  of  each  description  of  traffic  car- 
ried by  them  respectively  over  the  said 
portion  of  the  Midland  Railway. 

In  accordance  with  the  above  Act,  tfie 
North  Eastern  Railway  Company  and  the 
London  and  North  Western  Railway  Com- 
pany constructed  the  new  station  and  the 
new  ra^  way  extending  therefrom  to  a  point 
of  junction  (called  the  Leeds  Junction) 
widi  the  Midland  Railway,  and  carried 
passengers  and  goods  in  their  own  trains 
from  the  new  station  over  the  new  rail- 
way to  the  Leeds  Junction.  From  this 
point  their  trains  ran  over  the  defendants' 
railway  and  on  the  defendants'  rails  as 
far  as  the  respective  *'  existing  points  of 
junction  "  mentioned  in  the  heads  of  ar- 
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rangement.  At  the  last-mentioned  points 
thej  left  the  defendants'  railway,  and  pro- 
ceeded on  their  own  railways  respectively. 
At  the  Leeds  Junction,  which  is  between 
a  qnarter  and  half  a  mile  from  the  de- 
fendants' station  at  Leeds,  a  signalman 
employed  b^  the  defendants  was  posted, 
whose  duty  it  was  to  regolate  the  passage 
of  all  the  trains  of  the  three  companies 
ronning  over  the  Leeds  Jonction,  both 
into  fuid  ont  of  the  two  stations  at  Leeds. 
It  was  the  duty  of  the  drivers  of  all  such 
trains  to  ob^  the  signals  given  by  the 
signalman.  This  system  bemg  in  opera- 
tion the  plaintiff,  on  the  29th  of  Angnst, 
1871,  having  bonght  from  the  defendants 
a  ticket  from  Leeds  to  Sheffield,  entered 
a  train  of  the  defendants  at  Leeds  which 
was  to  travel  to  Sheffield.  Soon  after 
leaving  the  defendants'  station  at  Leeds, 
the  driver  of  the  defendants'  train  re- 
ceived a  signal  from  the  signalman  that 
the  line  was  clear  and  that  he  might  pro- 
ceed. He  accordingly  proceeded,  and 
when  the  train  was  about  half  way  over 
the  Leeds  Junction,  it  was  run  into  by  a 
train  of  the  London  and  North  Western 
Railway  Company.  This  train  had  left 
the  new  station  about  the  same  time  as  the 
defendants'  train  had  left  the  defendants' 
station,  and  was  travelling  over  the  new 
railway  towards  the  Leeds  Junction,  from 
which  point  it  was  to  run  on  the  defend- 
ants' railway  in  accordance  with'  the  sys- 
tem related  above.  While  this  train  was 
still  on  the  new  railway,  and  before  it  had 
reached  the  Leeds  Junction,  the  signalman 
duly  gave  the  driver  a  signal  that  the  line 
was  not  clear,  and  that  he  was  not  to  ad- 
vance to  the  junction.  The  driver  dis- 
obeying the  signal,  drove  his  train  up  to 
the  Leeds  Junction,  where  it  struck  the 
defendants'  train.  In  the  collision  the 
plaintiff  received  the  injuries  for  which 
the  action  was  brought. 

Cleasby,  B.,  asked  the  jury  whether,  in 
their  opinion,  the  collision  was  attribut- 
able to  the  negligent  management  of  the 
trains  by  the  servants  of  the  defendants, 
and  directed  them  that,  if  they  thought 
the  collision  was  caused  by  the  negligence 
of  the  driver  of  the  London  and  North 
Western  Railway  Company's  train  in  not 
attending  to  the  signals,  the  defendants 
would  be  entitled  to  the  verdict,  reserving 


leave  to  the  plaintiff  in  that  event  to  move 
to  enter  the  verdict  for  him,  if  the  Court 
should  be  of  opinion  that  the  defendante 
were  liable. 

The  jury  found  that  the  defendante 
were  not  culpable,  and  assessed  the  plain- 
tiff's damages  at  200Z.,  if  the  Court  should 
hold  that  the  defendante  were  responsible 
for  the  negligence  of  the  driver  of  the 
London  and  North  Western  Railway 
Company's  train. 

A  rule  having  been  obteined  to  enter 
the  verdict  for  the  plaintiff  for  2002.,  in 
pursuance  of  the  leave  reserved — 

D,  Seymow  and  Barker^  for  the  defend- 
ante, shewed  cause. — It  is  to  be  token 
that  the  sole  cause  of  the  collision  was 
the  negligence  of  the  London  and  NortU 
Western  driver,  and  as  the  defendante 
had  no  control  over  him  they  are  not 
liable  for  his  negligence.  The  rule  was 
obteined,  not  on  any  reason  or  principle, 
but  on  the  authority  of  Blake  v.  The  Great 
Western  Railway  Gompaivy  (1)  and  Thomas 
V.  The  Bhymney  Railway  Gompamy  (2),  but 
those  cases  are  distinguishable.  In  the 
latter  the  collision  was  caused  by  the  neg- 
ligence of  the  station-master,  and  though 
he  was  not  the  servant  of  the  defendante, 
yet  by  allowing  him  the  control  of  the 
railway  they  made  him  their  agent. 

[Bbamwell,  B. — ^As  I  said  there,  I 
should  like  to  see  what  declaration  would 
be  proper,  under  the  circumstances,  the 
defendants  not  being  guilty  of  any  negli- 
gence whatever.  Montague  Smith,  J., 
said  that  (3)  "  there  would  be  very  little 
difficulty  in  drawing  the  declaration." 
Anyone  can  draw  a  good  declaration ;  the 
difficulty  here  is  to  draw  one  that  can  be 
proved.  K  the  plaintiff  merely  allege3  that 
the  defendante  contracted  to  use  due  and 
reasonable  care  by  themselves  and  their 
servante,  there  is  no  breach.  If  he  alleges 
that  they  contracted  that  the  servante  of 
other  companies  shall  use  due  and  reason- 
able care,  he  cannot  prove  such  a  contract. 
The  real  ratio  decidendi  seems  to  have 
been  public  convenience.] 

There  is  a  wide  distinction  between 

(1)  7  Hurl.  &  N.  987;   ».  c  31  Law  J.  Rep. 
(^.8.)  Exch.  346. 

(2)  40  Law  J.  Rep.  (n.b.)  Q.B.  89. 

(3)  40  Law  J.  Rep.  (w.s.)  Q.B.  95. 
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oases  where  a  railway  for  its  own  profit 
agrees  to  give  another  company  mnning 
powers,  and  cases  like  the  present,  where 
it  is  compelled  by  Act  of  Parliament  to 
give  mnning  powers — The  Great  Northern 
Railway  Company  v.  Taylor  (4).  The 
preamble  and  section  33  of  the  Leeds 
New  Railway  Station  Act,  1865,  recite 
that  the  powers  given  thereby  to  the  com- 
panies wonld  be  for  the  pnblic  advantage ; 
and  sections  33,  39,  and  40  shew  t£at 
those  companies  have  powers  which  the 
defendants  cannot  deprive  them  of.  For 
negligence  in  the  nse  of  snch  powers  the 
defendants  cannot  in  reason  be  liable. 

[Brahwell,  B.— If  an  omnibns  and  a 
cab  are  both  nsing  the  high  road,  and  the 
omnibus  negligently  mns  into  ^e  cab,  is 
the  cab-owner  liable  to  his  passenger  ?] 

No,  and  by  section  89  of  the  RAilways 
Clauses  Consolidation  Act,  1845,  a  railway 
company  are  not  liable  in  any  other  case 
than  where  stage  coach  proprietors  luid 
common  carriers  would  be  liable.  To  hold 
them  liable  in  the  present  ca^  is  to  make 
them  insurers. 

Field  and  Forbes^  for  plaintiff,  in  support 
of  the  rule. — The  question  is  what  is  the 
real  contract  between  the  plaintiff  and  the 
defendants?  As  to  goods,  when  a  rail- 
way company  contract  to  carry  to  a  point 
beyond  the  extent  of  their  own  Hne^  they 
are  liable  for  negligence  of  all  the  com- 
panies over  whose  lines  the  goods  pass — 
Muschamp  v.  The  lAmcaster  and  Preston 
Jmuition  BaUtoay  Company  (5).  The  prin- 
ciple is  the  same  as  to  passengers,  except 
that  the  company  are  no{  insurers — per 
Cockbum,  C.  J.,  in  Blake  v.  The  Great  WesU 
em  RaUwwy  Company  (1)  ;  that  is,  the  real 
contract  with  a  passenger  is  that  due  and 
reasonable  care  shall  be  used,  not  only  by 
the  contracting  company,  but  by  all  per- 
sons using  the  line.  Admitted  that  the 
defendants  would  not  be  liable  for  a  wilful 
trespass  by  a  stranger,  but  the  London 
and  North  Western  Railway  company 
were  not  strangers;  the  defendants  had 
for  their  own  purposes  and  profit  agreed  to 
g^ve  them  running  powers,  for  which  they 
paid  the  defendants  a  mileage  rate.    The 


(4)  36  Law  J.  Rep.  (h.8.)  C.P.  210. 
(6)  8Mee.&W.  421;  s.c  10  Law  J.  Rep.  (w.s.) 
Exch.  460. 


present  case  £eJ]s  within  Thomas  t.  The 
Ehymney  BaUway  Company  (2)  and  Blake 
V.  The  Great  Western  BaUway  Company  ( 1 ). 
In  the  latter  case,  the  defendants*  isnin^ 
while  travelling  on  the  line  of  the  South 
Wales  Railway  Company,  ran  into  an  en- 
gine of  that  company  left  on  the  line  by  the 
negligence  of  the  servants  of  that  com- 
pany, and  it  was  held  that  the  defendants 
were  liable,  on  the  ground  that  their  con- 
tract was  that  reasonable  care  should  be 
used  for  the  whole  distanee.  The  judg- 
ments of  Cockbum,  C.  J.,  proceeded  on  the 
principle  that  the  railway  company  con- 
tract to  use  due  and  reasonable  care  to 
maintain  their  own  line  fit  for  the  carriage 
of  passengers;  and  that  if^  by  arrange- 
ment with  another  company,  they  contract 
to  carry  passengers  over  ^e  line  of  such 
other  company,  then  the  same  obligation 
attaches  to  the  whole  line,  and  their  con- 
tract is  that  such  other  company,  or  aome 
one  on  their  behalf  shall  use  due  and 
reasonable  care  to  maintain  such  other 
line  in  a  proper  condition.  That  this 
was  the  real  ground  of  the  decision  of 
the  Exchequer  Chamber  was  distinctly 
stated  by  Bovill,  C.  J.,  and  by  Keating,  J., 
in  John  t.  Bacon  (6),  and  Bovill,  C.J., 
said  that  it  was  not  and  could  not 
have  been  contended,  that  the  servants 
of  the  South  Wales  Company  were  the 
servants  of  the  Great  Western  Company. 
The  Exchequer  Chamber  following  that 
decision,  again  affirmed  the  same  principle 
in  Thomas  v.  The  Bhwnney  BaiUoay  Oom^ 
pony  (2),  where  the  defendants  had  runn- 
mg  powers  over  the  Taff  Yale  Railway, 
and  the  collision  occurred  on  thibt  railway, 
through  the  negligence  of  the  servants  of 
the  Taff  Vale  Company,  in  charge  of  the 
Taff  Vale  Company's  station  at  Llandaff, 
in  allowing  the  defendants'  train  to  leave 
the  station. 

[Bbamwell,  B. — Those  servants  were 
deputed  by  the  defendants  to  decide  whe- 
ther the  defendants'  train  should  leave 
the  station.  The  Court  held  that  they 
were  bound  by  Blake  v.  The  Greai  Western 
BaUway  Company  (1).] 

The  defendants  were  held  liable  in  all 
the  cases  cited  on  the  ground  of  coninicti 

(6)  89  Law  J.  Rep.  (v.b,)  C.P.  365,  367,  368, 
369. 
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and  not  upon  the  maxim  "respondeat 
superior, "  which  did  not  apply,  because 
the  defendants  had  no  control  over  the 
servants  whose  negligence  caused  the  in- 
jury. Kelly,  C.B.,  said  (7),  for  himself  and 
for  several  members  of  t^e  Court,  that, 
independently  of  that  decision,  in  his 
judffinent,  "  if  a  railway  company  issues 
a  tidcet  for-  a  journey  of  considerable 
length,  and  in  the  course  of  that  journey 
tlie  train  which  conveys  the  passenger  has 
to  pass  along  a  portion  of  the  line  of  an- 
other company  (whether  it  be  under  runn- 
ing powers,  or  whether  it  be  under  any 
particular  contract  for  a  participation  of 
profits  or  otherwise),  the  contract  between 
the  company  and  the  traveller,  to  whom 
such  ticket  is  issued,  is,  upon  every  prin* 
ciple  of  the  law,  not  merely  a  contract 
that  they  themselves  will  not  be  guilty  of 
any  negligence,  but  a  contract  that  the 
traveller  shall  be  carried  with  due  and 
reasonable  care  along  the  whole  line  from 
one  end  of  the  journey  to  the  other."  And 
again,  '*  it  is  a  contract  that  reasonable 
care  i^ould  be  exercised  hfj  all  whose  ex* 
ereiee  of  care  is  necessary,  for  the  reason- 
ably safe  conveyance  of  tibie  passenger  from 
one  end  of  the  journey  to  the  other.'' 

[Bramwbll,  B. — Unless  "all"  is  limited 
to  all  engaged  in  the  carrying  it  would  in- 
clude wrong-doers.] 

Kelly,  G.B.,  specially  excepts  wrong- 
doers. He  further  sa^s  (8),  "  It  appears 
to  me  that  if  by  negligence  in  anything 
that  may  come  within  the  compass  of 
railway  management  on  any  portion  of 
the  line  from  one  end  of  the  journey  to 
the  other,  a  iniRchief  occurs  to  the  plain- 
tiff, he  is  entitled  to  maintain  an  action 
against  the  company  with  whom  he  con- 
tracted." The  principle  of  this  case  was 
approved  in  Daniell  v.  The  Metropolitan 
BasSAJoay  Oaiwpa/ny  (9),  by  Lord  Hatherley, 
who  supposes  an  accident  to  occur  from 
misplaced  switches  on  a  railway  not  the 
property  of  the  conveying  company,  and 
says  that  they  "  would  be  responsible  for 
any  negligence  which  occuired  on  the 
other  line  of  road,  whether  under  their 
control  or  not,  if  they  have  contracted  to 


(7)  40  Law  J.  Rep.  (n.s.)  Q.B.  94. 

(8)  40  Uw  J.  Rep.  (n.s.)  Q.B.  96. 

(9)  40  Law  J.  Bep.  (n.s.)  C.P.  121,  126. 


cany  passengers  over  that  particular  piece . 
of  road." 

This  is  not  the  case  of  a  highway,  the 
defendants  aro  owners  of  the  railway,  and 
the  argument  oonird  that  the  defendants 
are  not  liable  for  negligence  in  those  who 
have  a  parliamentary  right  (as  distin- 
guished from  a  right  by  agreement)  to  use 
the  defendants'  railway,  is  answered  by 
this,  that  without  an  Act  of  Parliament 
the  agreement  between  the  defendants 
and  the  two  other  companies  would  have 
been  uUra  vires, 

[CuBASBT,  B. — ^The  railway  is  a  high- 
way. By  section  92  of  the  Hallways 
Clauses  Consolidation  Act,  1845,  which 
is  incorporated  in  the  Leeds  New  Bail- 
way  Station  Act,  1865,  all  companies  and 
persons  aro  entiiJed  to  use  the  railway  on 
payment  of  tolls.] 

In  theory,  but  in  practice  it  is  not 
done,  and  the  Londonand  North  Western 
Company  wero  not  exercisine  powers  un- 
der that  clause.  If  ike  defendants  are^  not 
liable  for  the  present  act  of  misfeasance, 
neither  would  t^ey  be  liable,  if,  instead  of 
running  into  the  defendants'  trajn  the 
London  and  North  Western  servants  had 
negligently,  through  inadvertence,  lefb  one 
of  their  carriages  upon  the  defendants' 
line  and  the  defendants'  train  had  run 
into  it  without  any  ne^gence  on  the  part 
of  the  defendants.  For  such  an  act  of 
nonfeasance  the  plaintiff  would  have  no 
romedy  against  the  London  and  North 
Western  Company,  and  would,  therofore, 
be  without  redress,  for,  if  the  defendants' 
contention  is  righi^  he  would  have  no  ac- 
tion against  them.  But  Blake  y.  The  Cheat 
Western  BaUway  Oompany  (1)  has'de* 
cided  that  for  such  an  act  of  ncmfeasance 
the  defendants  would  be  liable,  and  as 
thero  is  no  difference  in  principle  between 
the  supposed  act  of  nonfeasance  and 
the  act  of  misfeasance  which  did  happen, 
the  defendants  aro  liable.  Unless  they 
are,  the  plaintiff  has  no  remedy,  for  he 
cannot  sue  the  London  and  North  West- 
em  Company. 

BRiMWELL,  B. — I  am  of  opinion  that 
this  rule  should  be  discharged.  The  facta 
are  simply  these.  The  defendants  under- 
took to  carry  the  plaintiff  from  Leeds  to 
Sheffield.     While  he  was  performing  the 
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journey,  upon  their  own  line^  there  being 
no  negligence  of  any  sort  npon  their  part, 
either  as  owners  of  the  line,  or  carriers, 
or  otherwise,  the  train  of  the  London  and 
North  Western  Company,  through  the 
negligence  of  the  servants  of  that  com- 
pany, ran  into  the  defendant^'  train,  and 
so  injured  the  plaintiff.  The  act  that  did 
the  damage  was  solely  and  ezdasiyely  the 
act  of  the  North  Western  Company.  Now 
why,  under  those  circumstances,  should 
the  defendants  be  liable  P  If  this  had 
been  the  case  of  goods,  they  would  have 
been  liable,  because  they  are  then  insurers; 
but  here  the  duty  of  the  defendants,  ac- 
cording to  the  decided  cases,  is  this ;  they 
enter  into  a  contract  that  all  persons  con- 
nected with  the  carrying  and  with  the 
means  and  appliances  of  the  carrying, 
with  the  carriages,  the  road,  the  signal- 
ling, and  otherwise,  shall  use  care  and 
diligence,  so  that  no  accident  shall  happen. 
But  they  contract  no  farther.  If  they 
were  to  contract  that  everybody  should 
use  care  and  diligence,  their  duty  would 
extend  to  strangers.  But  it  is  conceded 
that  they  have  no  such  duty  as  that.  They 
have  no  contract  or  duty  that  strangers 
to  the  railway  (if  one  may  use  such  an 
expression)  shall  do  nothing  wrong  either 
by  wilfulness  or  negligence,  but  it  is  said 
that  they  have  a  sort  of  intermediate 
obligation  which  is  more  than  that  all  who 
are  engaged  in  the  carrying  shall  use  care 
and  diligence,  but  less  than  that  all  man- 
kind shaJl  use  care  and  diligence,  and  not 
be  guilty  of  wrong :  a  sort  of  obligation 
that  all  persons  who  have  occasion,  and 
who  lawfully  may  use  the  line,  shall  not 
be  guilty  of  any  negligence  or  misconduct. 
Where  is  the  authority  for  that  proposi- 
tion P  In  reason  and  upon  principle  how 
is  it  justified  at  allp  It  is  said  to  be  a 
very  convenient  thing  that  the  plaintiff 
should  be  able  to  sue  those  undertaking 
to  carry  him,  and  should  not  be  driven  to 
inquire  who  it  was  that  injured  him,  and 
bring  his  action  against  that  person.  But 
tihat  is  really  an  argument  that  it  is  very 
convenient  to  be  unjust.  Why  there 
should  be  some  duty  extending  beyond 
all  those  engaged  in  the  carrying,  and  yet 
not  including  all  mankind,  I  cannot  see, 
either  in  reason  or  upon  principle. 

Now  one  word  about  the  authorities. 


The  first  case  quoted  was  Blake  v.  The  Great 
Western  BcUlway  Company  (1).     That  de- 
cision appears  to  me  to  h&re  proceeded 
upon  the  grounds  particularly  expressed  in 
the   judgment  of  Cockbum,   C.J.,   and 
Crompton,  J.,  firom  which  I  gather  that 
the  CouH  considered  that  the  defendants 
undertook  to  carry  the  plaintiff  over  the 
South  Wales  Railway,  and  therefore  they 
undertook  that  the  ^uth  Wales  Railway 
Company's  lines  should  be  in  a  fit  condi- 
tion for  the  conveyance  of  the  plaintiff.    I 
will  not  say  that  I  see  nothing  unreason- 
able in  that,  but  I  see  nothing  so  unrea- 
sonable in  it  as,  at  all  events,  the  proposi- 
tion of  the  plaintiff   upon  the  present 
occasion  would  be.     This  seems  to  me  a 
plausible  way  of  putting  the  case :  "  You 
have  undertaken  to  take  me  to  this  place ; 
I  care  not  by  what  means  you  do  it.    You 
are  going  to  take  me  by  a  certain  railway 
belonging  partly  to  yourselves  and  partly 
to  others.      On  your  own  railway  you 
would  be  bound  to  take  due  and  reason- 
able care  that  it  shall  be  in  a  fit  and 
proper  condition  to  convey  me,  so  there- 
fore you  ought  to  undertake  that  the  other 
railway  over  which  you  carry  me  shall  be, 
and  of  which  I  know  nothing  at  all."    I 
say  I  think  that  is  a  plausible  proposition, 
and  I  will  not  cavil  at  it.    It  is  decided, 
and  one  ODght  not,  without  one  is  satisfied 
that  the  opinion  expressed  is  wrong,  to  say 
that  it  is  so.     The  South  Wales  Railway 
was  not  in  fact  in  a  fit  condition  for  the 
carriage  of  the  plaintiff,  because  somebody 
who  was  the  servant  of  the  South  Wales 
Railway  Company  had    put   a  carriage 
there,  and  the  South  Wales  Company's 
.  servants  had  left  it  there.     Therefore  if 
the  defendants  had  undertaken  that  the 
whole  line  should  be  in  a  fit  condition, 
their  contract  had  not  been  performed. 
Similar  reasoning  will  apply  to  the  case 
of  Thom^is  V.  The  Bhymney  Railway  Com^ 
jaan/y  (2),  and  more  especially  when  it  is 
remembered  that  in  that  case   the  de- 
parture of  the  defendants'  train  from  the 
Taff  Yale  Station  depended  upon  oertaiu 
information  which  they  could  get  there, 
which  information  was   to   be  given  to 
them  for  their  guidance,  and  for  want  of 
which  information  the  accident  happened. 
Therefore  it  may  well  be  said  that  there 
was  neglect  in  certain  persons  whom  the 
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Bhymney  Company  employed  to  give 
them  notice  whether  their  train  should 
go  on  or  not.  And  although  the  case  was 
not  one  of  master  and  servant,  it  may 
well  be  that  the  Taff  Vale  porter  and  the 
station  officials  were  the  agents  of  the 
Rhymney  Company  in  such  a  sense  as  to 
make  the  defendants  responsible  for  their 
misdeeds.  At  all  events,  if  these  persons 
did  nothing, — ^which  was  the  case  when 
they  did  not  tell  the  defendants  they 
onght  not  to  go  on, — ^the  defendants  were 
in  this  sitnation  that  nobody  had  done 
that  which  ought  to  have  been'  done  be- 
fore  they  started  on  their  forward  journey. 
It  seems  to  me,  therefore,  that  those  two 
cases  prove  nothing  more  than  what  I  have 
said,  viz.,  that  if  in  the  carrying  of  the 
passenger,  including  therein  road,  engines, 
carriages,  signalling,  and  so  on,  there  shall 
be  any  ne^igence  ^m  which  damage 
may  accrue  to  the  passenger,  the  company 
are  liable.  But  here  there  is  nothing  of 
the  sort.  This  act  of  the  North  Western 
Company  is  not  negligence  which  related 
to  the  plaintiff  being  carried  at  all ;  it  was 
done  while  he  was  being  carried  it  is  true, 
bat  it  had  nothing  to  do  with  his  being 
carried.  It  was  done  by  the  North  Western 
Company  for  their  own  purposes  in  a 
matter  not  connected  with  the  carrying  of 
the  plaintiff.  It  was  not  a  negligent  act 
which  made  the  road  more  unsafe,  or  the 
carriage  or  engine  unsafe,  or  the  signals 
wrong,  but  an  act  done  outside  of  the 
canning  (if  I  may  use  the  expression)  and 
while  caused  damage  to  the  plaintiff  while 
he  was  being  carried.  It  is  admitted  that  if 
the  London  and  North  Western  Company 
had  been  trespassers,  this  action  would 
not  be  maintainable,  but  it  is  said  that 
because  they  had  a  right  to  be  there,  there 
is  some  obligation  on  the  part  of  the 
defendants  with  relation  to  them  which 
makes  the  defendants  liable.  Now  I  think 
there  is  such  an  obligation,  but  only  to 
this  extent,  that  the  de^ndants  are  bound 
to  use  due  ^nd  reasonable  care  that  the 
London  and  North  Western  Railway 
Company  shall  not  run  into  them,  and 
shall  do  nothing  to  make  the  road  or  the 
defendants'  carriages  unsafe.  But  the 
defendants  did  their  duty  in  this.  For 
they  signalled  to  the  London  and  North 
Western  train  not  to  come  on,  and  I  think 


if  the  defendants'  engine  driver  could 
have  seen  that  .the  London  and  North 
Western  train  was  coming  on,  and  could 
have  stopped  before  coming  into  collision 
with  it,  he  ought  to  have  done  so. 

But  the  argument  is  not  only  that  there 
is  some  duty  with  regard  to  the  user  of 
the  line  by  the  London  and  North  Western 
Company,  but  also  iliat  the  London  and 
North  Western  Company  shall  not  be 
negligent.  I  protest  IJiat  I  cannot  see  the 
reason  of  that.  Suppose,  for  example, 
they  had  crossed  upon  a  bridge  of  their 
own  over  the  defendants'  line  and  by  their 
negligence  the  bridge  had  broken  down, 
and  so  damaged  the  Midland  Company's 
trains,  would  there  have  been  any  liabiliiy  P 
Certainly  not.  And  what  is  the  difference 
between  the  principle  in  that  case  and 
this? 

Then  Mr.  Forbes  puts  this  case.  He 
says,  supposing  a  carriage  had  been  left 
by  the  North  Western  Company  on  the 
railway;  that  would  be  a  nondfeasanoe, 
and  there  would  be  no  liability  upon  the 
part  of  the  defendants,  because  they  did 
not  put  it  there,  and  no  liability  upon  the 
part  of  the  North  Western  Company  be- 
cause there  is  no  privity.  I  dissent  from 
both  propositions.  If  it  had  been  lefb  by 
the  North  Western  Company  upon  the 
line  it  would  have  been  the  duty  of  the 
defendants  to  have  got  it  out  of  the  way, 
and  if  they  had  not  done  so  they  would 
not  have  had  the  line  in  the  conation  in 
which  it  ought  to  have  been.  The  case 
would  then  have  been  the  same  as  Blake 
V.  The  Qreat  Western  BaUway  Company 
(1),  because  the  undertaking  is  that  the 
line  should  be  in  a  fit  condition  for  the 
passage  of  the  plaintiff. 

But,  further,  I  disagree  with  Mr.  Forbes 
in  his  other  proposition.  It  would  be  a 
misfeasance  on  the  part  of  the  North 
Western  Company  to  place  on  the  line  an 
obstruction  endangenng  the  passage  of 
travellers  along  it.  Indeed  it  might  be 
an  indictable  offence.  I  think,  therefore, 
in  the  case  put,  the  plaintiff  would  have 
had  an  action  against  the  North  Western 
Company,  although  there  was  no  privity, 
and  upon  the  authority  of  LI  ike  v.  The 
Great  Western  BaUway  Company  (1)  he 
would  have  had  an  action  against  the 
defendants. 
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A  striking  remark  was  made  by  mj 
brother  Cleasbj  that  a  raUroad  is  a  public 
highway  and  people  may  nse  it.  I  know 
they  do  not,  and  I  know  practically  they 
cannot,  and  that  is  why  running  powers 
are  obtained ;  but  still  it  is  a  public  high- 
way upon  which  everybody,  with  properly 
arranged  engines  and  so  forth,  has  a  right 
to  go.  What  would  happen  if  anyboidy 
using  the  line  in  that  way  had  under  those 
powers  done  this  thing?  Would  any 
liabilibr  attach  to  the  defendants  P  They 
are  liable  as  carriers,  and  yet  looking  to 
the  illustration  put  by  my  brother  Cleasby 
they  would  be  liable  simply  because  some- 
body else,  having  the  right  to  use  the 
same  road,  had  run  into  them.  If  that  is 
80  it  would  follow  that  if  an  omnibus  ran 
into  a  cab  the  cab  proprietor  would  be 
liable  for  the  damage  done. 

It  seems  to  me,  therefore,  that,  in  the 
reason  of  the  thing,  this  is  a  plain  case, 
and  I  do  not  think  that  an^  of  the  autho- 
rities have  created  any  difficulty  in  the 
way  of  our  decision.  This  rule  must  ac- 
cordingly be  discharged. 

Cleasbt,  B. — ^I  also  think  that  we  may 
discharge  this  rule  without  in  any  way 
coming  into  conflict  with  any  of  the 
decided  cases. 

I  quite  agree  that  a  contract  for  carriage 
from  one  place  to  another  extends  over 
the  whole  journey  whether  upon  the  line 
of  the  contracting  company  or  not,  and, 
further,  that  it  is  the  carrier's  duiy  to  use 
due  and  reasonable  care  during  the  whole 
journey.  And  I  think  that  due  and  rea- 
sonable care  extends  to  everything  that  is 
made  use  of  by  the  conlaracting  party 
during  the  course  of  that  journey.  For 
instance,  as  regards  the  construction  of  a 
railway,  it  embraces  a  contract  that  the 
rails  tnemselves  shall  be  in  a  sound  and 
efficient  state,  so  far  as  due  care  can  make 
them  so,  and  if  they  were  worn  out  on  a 
part  of  the  railway  not  belonging  to  the 
contracting  company,  JEind  which  therefore 
they  had  not  the  power  to  repair,  I  agree 
that  the  decisions  establish  that  they 
would  be  liable  for  a  want  of  care  in 
those  rails  not  being  in  a  proper  state,  if 
any  damage  was  sustained  thereby ;  and 
the  same  may  be  said  if  the  switches  or 
anything  of  that  sort  were  defectively 


constructed,  and  it  were  made  out  tiiat  in 
the  course  of  a  journey  over  the  rails  an 
accident  arose  from  tnat  defective  con- 
struction. So,  again,  as  r^^ards  persons 
employed  by  the  carrying  company  or 
made  use  of  by  them.  The  management 
of  the  stations,  for  example,  is  in  the 
hands  of  certain  persons ;  certain  regula- 
tions are  made ;  and  I  will  suppose  that 
whilst  the  regulations «  are  proper  and 
sufficient  the  persons  entrusted  with  the 
duty  of  enforcing  them,  as  in  the  Bhymney 
Oase  (2),  fiedl  to  do  so,  fuid  an  accident 
occurs  in  consequence.  In  such  a  case 
the  contracting  company  in  performing 
their  contract  make  use  of  those  persons, 
and  although  the  arrangements  at  the 
station  may  be  in  other  hands,  still  the 
carrying  company  would  be  responsible. 
That  seems  to  me  consistent  with  reason,^ 
and  certainly  is  consistent  with  the  autho- 
rities that  have  been  referred  to;  it  is 
consistent  with  BhUce  v.  The  Qreat  Western 
BaUway  Company  (I),  where  the  decision 
is  put  upon  the  footing  of  there  being 
neglect  in  allowing  that  to  be  upon  the 
line  which  ought  not  to  be  there,  and  it 
is  also  consistent  with  Thomae  ▼.  The 
Bhymney  Bailway  Company  (2).  In  the 
latter  case  I  was  a  party  to  Uie  judgment 
in  the  Exchequer  Chamber,  and  acquiesced 
in  it  upon  the  ground  referred  to  in  that 
passage  which  occurs  in  the  Lord  Chi^ 
Baron's  judgment  (10)  where  he  put  the 
case  as  one  of  negligence  in  something 
connected  with  the  management  of  the 
railway,  the  defect  being  in  the  manage- 
ment of  the  railway  during  the  journey 
on  which  the  accident  took  place.  That 
is  the  efiect  of  the  authorities,  which  I 
will  not  go  into  any  further. 

Now,  it  appears  to  me  that  the  railway 
ought  to  be  in  a  reasonably  fit  state,  free 
from  obstruction  so  far  as  regards  the 
management  and  care  of  the  railway ;  but 
it  is  unsound  to  argue  (as  is  attempted  in 
this  case)  that  the  contract  is  that  the 
railway  shall  be  in  a  reasonably  fit  state 
so  far  as  regards  the  acts  of  third  parties 
— whoever  they  may  be — ^who,  whether 
negligently  or  not,  cause  some  obstrudbion. 
I  cannot  connect  with  the  managemfCnt  of 
the  railway  something  which  is  &e  direct 

(10)  40  Law  J.  Rep.  (ic.s.)  Q.6.  96. 
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effect  not  of  defectiye  regulations  of  the 
companj,  not  of  any  act  to  which  they 
were  parties,  not  of  the  neglect  of  any 
person  whose  services  they  nse,  but  of  the 
n^lect  of  some  persons  oyer  whom  they 
have  no  control  whatever,  and  of  whose 
services  they  do  not  make  nse. 

It  seems  to  me  the  case  of  a  level  cross- 
ing is  a  very  good  illustration.  Persons 
have  a  right  to  cross  a  level  crossing  with 
a  cart.  The  railway  company  contract 
to  carry  safely  along  the  line,  and  the 
level  crossing  is  npon  that  line.  But  do 
they  contract  that  a  person  shall  not, 
contrary  to  their  regulations,  cross  at  the 
time  the  train  is  going  along  properly  ? 
They  do  contract  i£at  tiie  line  shall  be  in 
a  fit  and  proper  state,  so  &r  as  it  can  be 
made  so  by  regulation ;  but  they  do  not 
say  it  shall  be  in  a  proper  state  if  a  person 
brin^  a  cart  there.  That  seems  to  me 
the  distinction  that  ought  to  be  drawn  in 
this  case.  Without^  ther^ore,  in  any 
dei^rse  dissentine  from  any  of  the  autho- 
rities cited,  I  think  the  rule  should  be 
discharged. 

PoLLOOC,  B.-— I  entirely  agree  with  the 
other  members  of  the  don^.  The  first 
thing  here  is  to  find  out  what  is  the  con- 
tract between  the  parties.  The  distinction 
between  the  duty  of  a  carrier  in  the  car- 
riage of  goods  and  in  the  carriage  of  pas- 
sengers was  for  many  years  not  clearly 
laid  down  in  this  country.  In  America 
it  had  been  considered  and  the  decisions 
were  tolerably  clear.  But  in  Bedhead  v.  The 
Midland  Railway  Ganypcmy  (11)  the  whole 
law  was  thoroughly  considered,  and  it  was 
shewn  that  the  contract  of  a  railway  com- 
pany with  a  passenger  is  not  that  of  an 
insurer,  but  simply  to  take  sufi&cient  care 
and  to  use  due  diligence  in  the  provision 
of  proper  materials,  engines,  carriages, 
and  the  like  for  the  carriage  of  the  pas- 
sengers. Thl^  being  so,  there  is  no  diffi- 
culty whatever  in  applying  the  rule  where 
the  railway  company's  Ime  is  all  their 
own.  But  where  the  passenger,  in  order 
to  get  to  his  destination,  has  to  go  upon 
other  lines  over  which  the  contracting 
company  may  have  running  powers,  or 
irhioh  l^  some  other  oontraot  they  may 

(11)  9  B.  A;  S.  519 ;  1.  e.  S8 1«tr  J.  Hep.  (ic.s.) 
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have  the  right  to  use,  then  an  apparent 
difficulty  arises.  It  is  quite  clear  upon 
principle  and  now  upon  authority  that 
the  utmost  extent  to  which  the  railway 
company  who  contract  may  be  made  lia- 
ble, IS  for  due  diligence  and  care  and  the 
due  provision  of  proper  materials,  fixed 
or  locomotive,  that  is,  engines,  rails,  car- 
riages and  all  the  necessary  appliances 
for  the  carriage  of  the  passenger  upon  the 
lines  in  respect  of  which  uie  contract 
arose;  and  this  makes  it  quite  immaterial 
whether  it  is  the  case  of  several  railway 
companies  or  a  case  in  which  the  pas- 
senger is  carried  by  different  means  of 
locomotion.  Such  was  one  of  the  cases 
cited  by  Mr.  Field  of  John  v.  Bacon  (6), 
where  the  accident  arose  at  Milford 
Haven  by  reason  of  the  hatchway  upon  a 
truck  being  out  of  order.  Such  would 
be  constantly  the  case,  and  it  was  so  for 
years  when  the  transit  from  London  to 
Dublin  was  partly  by  railway.  Having 
reached  Wales,  it  was  necessary  to  cross 
the  Menai  Bridge  and  there  take  the  coach 
to  Holyhead,  and  from  Holyhead  there 
was  a  steamer,  and  with  reference  to 
those  different  vehicles  and  all  the  persons 
having  the  management  of  the  materials, 
whether  rail,  road,  or  steamer,  the  first 
contracting  company  would  be  liable. 
But  there  you  must  stop.  If  you  do  not, 
it  is  impossible  to  say  in  respect  of  whose 
contract  you  would  seek  to  make  the  de- 
fendants liable. 

Now,  Mr.  Field— feeling  the  difficulty 
— said,  "  This  is  not  the  ordinary  question 
of  a  highway,"  and  admitted  that  if  a 
stranger,  either  by  putting  an  obstruction 
in  the  highway  or  by  running  into  the 
passenger's  carriage,  injured  Uie  passen- 
ger, then  the  carrymg  company  would  not 
be  liable ;  but  he  said  that  this  was  rather 
in  the  nature  of  an  agreement  between 
the  Midland  Company  and  the  other  com- 
panies, whereby  the  Midland  Company  gets 
the  benefit  of  the  other  companies  using 
their  line.  Upon  that  part  of  thecase  I  think 
Mr.  Barker  put  the  sections  of  the  Act  of 
Parliament  clearly  before  us  and  shewed 
that  which  must  be  the  case,  viz.,  that  the 
railway  was  still  a  highway,  and  that  this 
was  merely  a  particular  arrangement  with 
regard  to  this  particular  hi^way;  just 
a9  in  London  and  other  la^  towns  a 
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portion  of  the  highway  is  attributed  to 
tramways,  while  the  rest  of  the  public  are 
left  to  their  common  law  rights  upon  the 
residue  of  the  road. 

But  I  am  not  prepared  to  say  that  even 
if  Mr.  Field's  argument  were  right  and 
the  Act  of  Parliament  were  altogether  got 
rid  of,  there  would  be  any  liability.  Take 
the  case  of  a  man  who  lets  out  a  field  to  a 
number  of  persons  who  exercise  their 
horses  there.  Each  man  coming  into  that 
field  contributes  to  the  owner  of  the  field, 
but  he  does  not  become  the  agent  of  the 
owner  in  such  a  manner  as  to  make  the 
owner  responsible  for  all  his  actions.  And 
if  one  person  were  riding  his  horse  pro- 
perly and  carefully  in  that  field,  and  ano- 
ther person  came  in  mth  a  horse  that  was 
vicious  and  troublesome,  and  known  by 
the  rider  to  be  so,  and  partly  by  that  and 
partly  by  the  carelessness  of  the  rider, 
any  injury  was  occasioned  to  the  first 
person,  in  that  case  the  owner  of  the 
field,  though  he  got  the  benefit  of  the  let- 
ting, would  not  be  responsible  for  the  act 
by  which  the  injury  was  caused,  unless 
he  had  a  knowledge  upon  the  subject.  I 
do  not  think  that  you  can  make  the  Mid- 
land Company  liable,  except  by  shewing 
either  that  the  act  was  occasioned  by  some 
misfeasance  or  negligence  on  the  part  of 
themselves  or  their  servants,  or  was  ooca- 
siioned  by  the  act  or  misfeasance  of  some 
other  people  in  such  a  manner  that  the 
Midland  Company  had  a  knowledge  of  it 
and  could  have  remedied  it.  That  is  not 
the  case  here,  and,  therefore,  I  think  the 
company  are  not  liable. 

JSu2d  dUehmged, 


Attorneys — Doyle  &  Edwards,  agents  for  J.  & 
6.  R  Webster,  Sheffield,  for  plaintiff;  Hayes, 
TwisdenJ^  Parker,  for  defendants. 


1873. 
Jan.  24. 


MITCHELL  V.  HOLMES. 


Executor  and  Administrator — Payment 
— Proportionate  Part  of  Annuity — Paymeni 
he/ore  Administration  granted. 

An  annuity  was  payable  under  a  wiU  to 
a  woman  during  her  life,  and  a  proportion' 
ate  part  computed  frorn,the  la^t  day  o/pay^ 
merit  to  the  date  of  her  death  was  payable 
to  her  executors  aiid  administrators: — ^Held, 
foUomng  Mitchell  v.  Moorman,  that  a 
payment  of  this  proportionate  part  to  the 
hushamd  of  the  annuitamij  who  never  took 
out  letters  of  administration^  was  not  a  good 
payment  in  law,  and  that  the  amount  caidd 
therefore  he  recovered  by  the  son  of  the  an- 
nuitant,  in  administering  her  estate  after 
the  death  of  the  husband^  whose  executor  he 
also  was, 

Beplevin  for  a  hay  stack,  a  barley  stack, 
six  wheat  stacks,  and  seven  oat  stacks, 
upon  Acorn  Close  farm,  in  the  oouniy  of 
Durham. 

Avowing  that  before  the  plaintiff  be- 
came possessed  of,  or  had  any  estate  or 
interest  in  the  said  &rm,  William  Gibbons 
was  seized  in  his  demesne  as  of  fee  and  in 
certain  lands,  and  by  his  last  will  and  tes- 
tament gave  and  devised  the  same  unto 
and  to  the  use  of  Edward  Gibbons, 
and  his  heirs  and  assigns  for  ever, 
subject  nevertheless  to  and  charged 
witn  the  payment  to  one  Jane  Holmes 
of  an  annuity  or  yearly  rent-charge  of 
202.,  for  and  during  the  term  of  her 
natural  life.  And  in  and  by  the  said 
will,  the  said  William  GKbbona  directed 
that  the  annuity  should  be  paid  out  of  and 
charged  upon  tiie  said  several  lands,  and 
should  be  paid  to  the  said  Jane  Holmes, 
dear  of  taxes  and  all  otiier  deductions,  by 
equal  half-yearly  payments,  that  is  to  say, 
on  the  dOth  of  May  and  the  28rd  of  No- 
vember in  every  year;  the  first  half-yeariy 
payment  of  tne  said  annuity  or  rent- 
charge  to  be  made  to  the  said  Jane  Holmes, 
if  living,  on  such  of  ihe  said  days  of  pay- 
ment as  should  first  happen  after  the  end 
of  six  calendar  months  next  after  his  de- 
ceaete ;  and  to  the  executors  or  admimstra-' 
tors  of  the  said  Jane  Holmes  a  proportionate 
part  of  the  $add  anmiity  or  reiU^okairge^  to 
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he  computed  to  tlie  da/y  of  her  deathy  from 
the  then  last  preceding  day  of  paym^ent. 
And  the  said  William  Gibbons  further, 
hy  the  said  will  directed  that  in  case  the 
said  annnity  or  rent-char^^  or  any  part  of 
tiie  same,  ^onld  be  behind  or  nnpaid  by 
the  space  of  foriy  days  next  oyer  or  after 
either  of  the  days  whereon  the  same  was 
directed  to  be  paid,  then,  and  so  often  as 
it  should  jBo  happen,  it  should  and  might 
be  lawful  for  the  said  Jane  Holmes  and 
her  assigns  to  enter  and  distrain  upon  all 
and  every  or  any  part  of  the  lands  charged 
with  the  annuity  and  to  dispose  of  the 
distress  or  distresses  then  and  there 
found  according  to  law,  as  in  the  case  of 
distresses  taken  by  landlords  for  rents  re- 
served upon  leases  for  years,  to  the  intent 
that  thereby,  or  otherwise,  the  said  annuity 
or  rent-charge,  and  every  part  thereof  in 
arrear,  and  all  costs,  chains  and  expenses 
occasioned  by  the  non-payment  thereof 
might  be  faJilj  paid  and  satisfied.  And 
the  said  WiUiam  Gibbons  afterwards,  being 
so  seized  and  entitled  as  aforesaid,  and 
without  altering  his  will  as  to  the  said 
devise,  died,  leaving  the  said  Jane  Holmes 
hiTyi  surviving,  whereupon,  and  after  the 
end  of  six  calendar  months  next  after  the 
decease  of  the  said  William  Gibbons,  the 
said  annuity  or  rent-charge  of  20Z.  became 
and  was  payable  to  the  said  Jane  Holmes, 
as  the  said  will  provided  and  directed,  and 
she  became  and  was  entitled  to  the  same, 
and  tKe  said  &rm  in  which,  &c.,  was  and 
is  part  of  the  several  lands  by  the  said 
will  devised,  and  so  chargeable  with  the 
said  annuity  or  rent-charge.  And  after- 
wards, and  before  the  said  time  when,  &c., 
the  said  Jane  Holmes  died,  and  there  was 
due  and  in  arrear  behind  and  unpaid  at 
the  time  of  her  death,  as  aforesaid,  a  sum  of 
money,  to  wit  the  sum  of  137Z.  and  9d,  of  and 
for  ihe  said  annuity  or  yearly  rent-charge, 
and  the  sum  of  SI.  17«.  5d,  the  propor- 
tionate part  of  the  annuity  computed  to 
the  day  of  her  death.  Averment  that  after 
the  death  of  the  said  Jane  Holmes,  as  afore- 
said, he,  the  defendant,  became  and  was 
duly  constituted  and  made  administrator 
of  the  personal  estate  and  effects  of  the  said 
Jane  Holmes,  and  her  legal  personal  re- 
presentative, and,  as  such,  entitled  to 
payment  to  him  of  the  said  arrears  of  the 
said  annuity  or  rent-charge ;  and  because 


the  same  remained  behind  and  in  arrear, 
&c. 

Plea — ^riens  in  arrear;  and  as  to  the 
137Z.  Os,  9d.  the  statute  of  limitations. 
Issue  thereon. 

The  action  was  tried  by  Willes,  J.,  with- 
out a  jury,  at  the  Durham  Summer  As- 
sizes, 1872,  when  the  following  facts  were 
proved — 

In  1826  William  Gibbons  died,  leaving 
a  will,  by  which  George  Holmes,  the  de- 
fendant's fEkther,  was  appointed  executor. 
The  testator  devised  his  estate  of  Acorn 
Close  to  QeoTge  Gibbons,  subject  to  the 
payment  of  an  annuity  of  20L  a  year  to 
Jane  Holmes  for  life,  to  be  paid  clear  of 
taxes  and  all  other  deductions  by  equal 
half-yearly  payments,  on  the  13th  day  of 
May,  and  the  23rd  day  of  November  in 
every  year,  "and  to  her  executors  and 
administrators  a  proportionato  part  of  the 
said  yearly  sum,  to  be  computed  to  the 
day  of  the  death  of  the  said  Jane  Holmes 
from  the  last  preceding  day  of  payment." 

Payments  of  the  annuity  had  fallen 
into  arrear  for  some  years ;  and  8Z.  17«, 
bd.  was  the  proportionato  amount  payable 
to  the  executors  and  administrators  under 
the  will. 

Afber  the  death  of  Jane  Holmes  in 
April,  1866,  the  plaintiff,  who  was  the 
owner  of  Acorn  Cflose,  paid  her  husband, 
George  Holmes,  lOZ.  in  respect  of  the  an- 
nuity. George  Holmes,  the  husband,  had 
not  then  taken  out,  nor  did  he  ever  take 
out,  letters  of  administration  to  his  wife. 
He  died  in  March,  1869,  leaving  his  sons, 
John  Holmes  and  the  defendant,  bis  ex- 
ecutors; and  on  the  3rd  of  May,  1871,  the 
defendant  took  out  letters  of  administra- 
tion to  his  mother,  the  annuitant  Jane 
Holmes,  and  afterwards  distrained  on  the 
plaintiff's  land  for  the  arrears  due  at  his 
mother's  death.  Of  the  amount  claimed, 
the  8/.  17«.  6d,  only  accrued  due  within 
six  years  of  the  distress. 

Willes,  J.,  ruled  that  the  payment  of 
101,  to  George  Holmes  the  husband,  was 
not  a  valid  payment  in  law.  He  refused 
permission  to  add  an  equitable  plea  based 
upon  it,  and  directed  a  verdict  for  the 
defendant  accordingly. 

A  rule  was  afterwards  obtained  for 
a  new  trial,  on  the  ground  that  the 
payment  to  (George  Holmes  the  younger, 
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the  defendant,  waa  a  soffioient  payment, 
and  that  there  was  evidence  that 
the  defendant  had  adopted  Uie  pay- 
ment ;  and  for  leave  to  the  plaintm  to 
add  special  pleas,  legal  or  eqnitable,  to 
raise  the  qaestion  of  title. 

Ketwplay  {John  Edge  with  him),  were 
stopped  in  shewing  cause,  relying  on 
MticheU  V.  Moorman  (1). 

0.  Orompton  (JHolher  with  him),  in  sup- 
port of  the  rule. — In  The  Attomey-Oene' 
red  V.  ParHngton  (2),  where  a  chose  in 
action  like  this  belonged  to  a  wife,  and 
her  husband  died  without  taking  out  ad- 
ministration, it  was  held  that  two  duties 
were  payable.  Although  here  the  hus- 
band may  not  have  been  entitled  at  law 
before  takin^^  out  administration,  he  had 
such  an  equitable  interest  in  the  subject 
matter  that  he  could  give  a  valid  dis- 
charge; and  the  defendimt  would  be 
considered  in  equity  as  the  representative 
of  the  father  as  well  as  administrator  to 
the  mother.  He  cited  Betts  v.  Kimpton 
(3),  and  Oart  v.  BeeSy  quoted  in  8qu^  v. 
Wyn  (4). 

(1)  1  You.  &  J.  21. 

(2)  3  Hurl.  &  0. 198;  8.  c.  83  Uw  J.  Bep. 
(N.S.)  Ezch.  281. 

(8)  2  B.  &  Ad.  273. 

(4)  1  P.  Wms.  381 ;  see  1  Wms.  on  Bzoentors, 
Z69  (5th  edition). 


Kellt,  O.R«-In  this  ease  the  aom 
claimed  became  due  under  the  terms  of 
the  grant  of  the  annuity  to  tiie  exeeutors 
and  administrators  of  J  ane  Holmes,  but 
was  never  due  or  owing  to  ^e  annuitaul 
herself.  Her  son  is  her  administrator, 
and  he  alone  is  entitled  to  the  money. 
The  defendant  contends  that  her  husband 
was  entitled  as  administrator.  If  he  had 
taken  out  letters  of  administration,  thsl 
would  have  been  so.  But  he  died  with- 
out taking  out  letters  of  administrati<m ; 
and  after  nis  death  the  son  took  out  ad- 
ministration to  his  motiier's  estate.  The 
defendant  also  contends  that  the  money 
belonged  to  the  husband  in  equity,  and 
that  ^erefore  the  son  must  be  supposed  to 
claim  this  money  as  executor  of  his  fitther, 
who  received  the  equivalent  in  his  life- 
time. The  answer  is  that  this  plea^  if  en- 
forceable at  all,  is  enforceable  as  an  equit- 
able plea  only,  in  which  light  we  cannot 
deal  with  it  upon  this  record ;  and  it  is 
too  late  now  to  amend  ^e  pleadings  in 
the  manner  proposed. 

Mabtin,  B.,  and  Piqott,  B.,  oononrred. 

Bute  dMuKyed. 

Attorneys— Bogenon  &  Pord,  ap^nts  for  W.  Mar- 
shall &  Son,  Durham,  for  plaintiff;  J.  To^er, 
for  defendant 


EfiTD  OP  HILA.R7  TBRSC,  1873. 


Digitized  by 


Google 


OASES  ARGUED  AND  DETERMINED 

IK  IHB 

Court  of  CjPCliequer 


Airo  m  TBI 


Cjccljequer  C|)amber  and  i^ouae  of  3lorD0 

ON  ERROR  AND  APPEAL  IN  CASES  IN  THE  COURT  OF  EXCHEQUER. 


EASTER  TEEM,  36  VICTOELffi. 


[IN  THE  EXCHEQUER  CHAMBER.] 
{Error  from  the  Court  of  Exchequer .) 

f  ALLOOOD  AND  OTHERS  V, 

1873.  I      BLAKE,    {let  8f  2nd 

Feb.  15, 17, 18  ;<      actions,) 

April  17.         REED  V.   BLAKE. 
[_    ROACH  V.  BLAKE. 

WUl^  Construction  of—Oeneral  Bules  of 
Construction — "-4M  and  every  other  the 
Issue  of  my  Body  " — "  For  Default  of  such 
Issue** 

A  testator  had  issue  living  at  the  time  of 
his  will,  a  son  F.  (who  had  then  living  two 
sonsF,  and  B.  and  three  da/ughtersE,fL,  and 
fif.),  a  da/ughter  L  and  four  grandchildren 
issue  of  a  deceased  daughter  8,  By  his 
wiU  he  devised  his  hereditaments  to  his 
son  F.  for  life,  with  remainder  to  his 
eider  grandson  F.  for  lifcy  with  remainder 
to  the  first  and  other  sons  of  the  grand' 
son  successively  in  tail  male ;  and  for  de* 
fauiU  of  such  issue  to  B,  the  second  son 
of  his  son  F,  for  Ufe,  with  remainder  to 
his  first  and  other  sons  successively  in  tail 
moLe^  or  for  default  of  such  issue  to  the 
thirdj  fourth  and  other  sons  of  his  son  F. 
thereafter  to  he  horn  successively  in  taU 
male  ;  and  in  default  of  such  issue^  to  the 
testator's  da/ughter  L  for  Ufe^  with  remadn" 
der  to  her  first  and  other  sons  successively 
in  tadl  male  ;  and  for  default  of  such  issue^ 
to  his  granddaughter  E.  for  Ufe^  wiGi  re* 


m>avnder  to  her  first  and  other  sons  succes* 
sively  in  tail  male;  and  for  default  of  such 
issue,  to  his  granddaughter  I.  for  Ufe,  ivith 
remainder  to  her  first  and  other  sons  success 
sively  in  tail  male ;  and  for  default  of  such 
issue,  to  his  granddaughter  8.  for  life,  with 
refnainder  to  her  first  and  other  sons  succes' 
sively  in  tail  mxde;  and  for  default  of  such 
issue,  to  all  and  every  the  fourth,  fifth  and 
other  daughter  or  daughters  of  his  son  F, 
successvoely,  and  in  refnainder,  one  after 
another,  and  the  heirs  male  of  their  hodies ; 
and  "/^  default  of  such  issue,  to  the  use 
and  hehoof  of  all  and  every  other  the  issue 
of  my  hoay ;  and  for  default  of  such  issue, 
to  my  right  heirs  for  ever**  And  he  «b- 
pressed  a  desire  "  to  prevent  as  far  as  might 
he  the  dispersion  of  his  estates  among  several 
persons  ** : — ^Held,  that  the  voords  "  aU  and 
every  other  the  issue  **  were  not  to  he  read 
in  the  strict  sense  of  intending  to  exclude 
those  coming  within  the  class  who  were  pro^ 
videdfor  hefore,  and  were  supposed  to  have 
failed,  hut  rather  to  complete  a  provision  for 
all  the  issue,  so  as  to  make  the  estate  go 
over  hy  force  of  the  words  in  the  limitation 
**  in  default  of  such  issue  **  only  upon  failure 
of  aU  the  testator*  s  issue  ;  and  thai  thus  a 
vested  remainder  in  tail  general  was  crC" 
ated  which  descended  to  the  testator* s  grand- 
son  F.;  and  that,  he  having  executed  a  dis- 
entailing deed,  and  aU  the  previous  estates 
having  expired,  his  devisees  were  entitled  to 
the  property. 
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Error  from  the  Court  of  Exchequer 
upon  Special  Cases  stated  in  actions  of 
ejectment  (1). 

The  questions  turned  entirely  upon  the 
construction  of  the  will  of  Sir  Francis 
Blake,  Bart,  (the  first  baronet),  made  in 
the  year  1780,  in  which  year  he  died.  At 
the  time  of  the  making  of  his  will,  the 
first  baronet  had  two  children  living,  viz., 
Francis  (the  second  baronet)  and  a 
daughter  Isabella.  There  were  also  then 
living  four  children  of  a  deceased  daugh- 
ter Sarah,  who  had  married  Christopher 
Heed ;  and  also  five  children  of  the  tes- 
tator's son  Francis,  viz.,  Francis  (tho 
third  baronet),  Robert  Dudley,  Elizabeth, 
Isabella,  and  Sarah. 

The  provisions  of  the  first  baronet's 
will,  so  far  as  material,  were  as  follows — 
He  devised  all  his  manors,  messuages,  and 
castle  lands,  hereditaments,  <fec.,  to  the 
second  baronet  for  his  life,  "vdth  re- 
mainder to  Francis  (the  third  baronet), 
for  life,  with  remainder  to  the  first  and 
all  and  every  other  the  sons  of  the  third 
baronet  successively  in  tail  male ;  and  for 
default  of  such  issue  to  Robert  Dudley 
Blake  (second  son  of  the  second  baronet) 
for  his  life,  with  remainder  to  his  first 
and  other  sons  successively  in  tail  male ; 
and  for  de&ult  of  such  issue  to  the  third 
and  all  and  every  other  the  sons  of  the 
said  second  baronet  thereafter  to  be  bom 
successively  in  tail  male ;  and  for  default 
of  such  issue  to  Isabella,  the  testator's 
daughter,  for  life,  with  remainder  to  her 
first  and  other  sons  successively  in  tail 
male;  and  for  default  of  such  issue  to 
Elizabeth  (eldest  daughter  of  the  second 
baronet)  for  life,  with  remainder  to  her 
first  and  other  sons  successively  in  tail 
male;  and  for  default  of  such  issue  to 
Isabella  (second  daughter  of  the  second 
baronet)  for  life,  with  remainder  to  her 
first  and  other  sons  successively  in  tail 
male ;  and  for  default  of  such  issue  to 
Sarah  (third  daughter  of  the  second 
baronet)  for  life,  with  remainder  to  her 
first  and  other  sons  successively,  in  tail 
male ;  and  for  default  of  such  issue  to  the 
fourth  and  all  and  every  other  thd  daugh- 
ters of  the  second  baronet  successively  in 
tail  male;"   and  "for    default  of   such 

(1)  See  41  Lftw  J.  Bep.  (k.8.)  EzcL  217. 


issue  to  the  use  and  behoof  of  cM  and 
every  other  the  issue  of  my  body  lawfully 
to  be  begotten,  and  for  defiault  of  such 
issue  to  the  use  and  behoof  of  my  right 
heirs  for  ever." 

And  after  devising  as  aforesaid  the  fol- 
lowing words  occurred  in  the  will — "  And 
thus,  hjaving  at  least  expressed  a  very  na- 
tural desire  to  prevent  as  far  as  may  be 
the  dispersion  of  my  estates  amongst 
several  persons,  and  to  keep  up  my  name 
and  fanuly  in  one  person,  I  do  hope  that 
the  person  into  whose  hands  my.  estates 
shall  come,  will  be  equally  ready  to  adopt 
the  plan  for  the  purposes  aforesaid." 

On  the  death  of  the  testator  in  1780, 
the  second  baronet  succeeded  to  the  title 
and  estates.  He  died  in  1818,  leaving 
his  eldest  sou  the  third  baronet,  his  se* 
cond  son  Robert  Dudley,  and  a  son 
William,  and  a  daughter  Eleanor  Ann 
(both  bom  after  the  death  of  the  first 
baronet),  surviving  him. 

Isabella  Blake,  the  daughter  of  the 
first  baronet,  and  all  three  daughters  of 
the  second  baronet  died,  unmarried  in  the 
lifetime  of  the  second  baronefc.  Upon  the 
death  of  the  second  baronet,  the  third 
baronet  succeeded,  and  was  in  possession 
until  his  death  on  the  8rd  of  Augost. 
1860. 

In  the  year  1834  the  third  baronet  exe- 
cuted indentures  for  the  purpose  of  bar- 
ring and  extinguishing  the  estate  tail, 
vested  in  him  by  the  will  expectant  on  the 
failure  or  determination  of  the  estates  in 
tail  male  limited  to  the  use  of  his  sons, 
and  the  death  and  failure  of  issue  male  of 
his  brothers  and  of  his  sister,  and  all  re- 
versions thereon  expectant  or  depending. 

The  third  baronet  on  the  I5th  of  Octo- 
ber, 1845,  made  his  will,  whereby,  after  re- 
citing that  under  the  will  of  the  first  baro- 
net, and  by  other  assurances,  he  was 
entitled  to  the  said  estates  in  fee,  he  de- 
vised the  same  to  the  defendaitt  in  the 
three  first  actions,  for  life,  with  remainder 
to  his  sons  successivelv  in  tail  male. 

Robert  Dudley  Blake  and  William 
Blake,  brothers  of  the  third  baronet,  died 
without  issue  in  his  lifetime. 

Upon  the  death  of  the  third  baronet, 
his  sister,  Eleanor  Ann,  who  bad  married 
Bethel  Stag,  assumed  the  name  and  arms 
of  Blake,  and  entered  into  and  oontinned 
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in  possession  till  ber  death  in  1869.  She 
left  snrviying  a  daughter,  the  plaintiff 
Eleanor  Ann,  wife  of  Charles  Roach,  the 
heiress  at  law  of  all  three  baronets. 

The  plaintiflb,  Allgood,  were  grand- 
.  children  and  great  grandchildren  of  the 
testator's  daughter,  Sarah  Reed,  who  died 
as  before-mentioned  in  his  lifetime,  and 
thej  claimed  as  joint  tenants,  ander  the 
penultimate  limitation,  as  persons  coming 
within  the  class  therein  described  at  the 
4eath  of  Mrs.  Stag. 

The  plaintiff  R^  was  heir  male  of  the 
eldest  son  of  Sarah  Reed,  the  testator's 
daughter,  and  he  claimed  as  heir  in  tail 
of  we  testator  at  his  death,  all  within 
theparticular  limitations  being  excluded. 

Tne  defendants  claimed  under  the  will 
of  the  third  baronet. 

The  Court  of  Exchequer  held  that  the 
demise  to  the  issue  of  the  testator's  body 
could  not  be  read  as  haying  the  effect  of 
giving  the  e^tekte per  capita,  in  joint  tenancy 
among  all  who  came  within  the  class  at 
the  time  of  vesting  in  possession ;  that  the 
words  "  all  and  every  "  did  not  import 
that  all  and  every  were  to  take  at  the  same 
time,  but  were  well  satisfied  by  all  taking 
in  succession;  and  that  the  word  "other" 
was  not  to  be  read  as  intending  to  exclude 
those  coming  within  the  class  who  were 
provided  for  before,  and  were  supposed  to 
have  failed,  but  rather  to  complete  a  pro- 
vision for  all  the  issue,  so  as  to  make  the 
estate  go  over  by  force  of  the  words  of 
the  limitation  "  in  default  of  such  issue  " 
only  upon  &ilure  of  all  the  issue  of  the 
testator. 

This  finding  amounted  to  judgment  for 
the  defendants  in  all  the  actions. 

The  plaintifis  having  brought  error — 

JBT.  F,  Brisiotve  (with  him  H,  Bolton) 
was  heard  for  Reed,  contending  that  the 
penultimate  clause  was  not  a  devise  to 
a  class,  but  a  devise  over  to  give  an  estate 
tail  in  the  whole  to  Reed  ; 

Mamsinj  (with  him  Waley  and  0,  Bruce) 
was  heard  for  the  AUgoods,  contending 
that  the  penultimate  clause  in  the  will 
was  a  devise  to  a  class  comprising  them, 
and  that  they  were  entitled  to  recover 
their  proper  share ;  and 

The  SoUdUyT'Oeneral  (with  him  W.  L, 
0.  Bagskawe  and  WaUis)  was  heard  for 


Mrs.  Roach,  contending  that  she  took  an 
"  estate  in  special  tail,'^  and  was  entitled 
to  recover  the  whole. 

[The  Court  (2)  then  intimated  that 
they  were  prepared  to  affirm  the  judg- 
ment of  the  Court  below  in  Reed  v.  Blake 
and  in  the  two  cases  AUgood  v.  Blake,'] 

Charles  Halt  (with  him  Sir  J.  Karslake^ 
Joshtta  WtUtamSj  Kemplay,  G,  Broimie  and 
W.  B,  Trevehjan),  for  the  defendants,  was 
then  heard  in  the  case  of  Boach  v.  Blake; 
and 

The  Solidtor-Oeneral  replied. 

The  cases  cited  are  all  mentioned  in 
the  report  below  (1). 

Our,  ado,  wilt 

The  arguments  appear  sufficientlv  from 
the  judgment,  delivered  on  April  17  by 

Blackbuen,  J. — The  questions  raised  in 
these  four  actions  all  depend  upon  the 
construction  of  the  same  clause  in  the 
will  of  Sir  P.  Blake,  who  died  on  the 
29th  of  March,  1780,  having  made  the 
will  in  question  on  the  8th  of  January, 
1780.  The  provisions  and  effect  of  the 
will  are  sufficiently  stated  in  the  judgment 
of  the  Court  below  (3),  and  to  that  we 
refer  instead  of  repeating  them  again. 

The  whole  question  in  each  of  the 
causes  depends  upon  the  true  construc- 
tion of  what  has  been  called  the  penul- 
timate clause  in  the  will. 

The  general  rule  is,  that  in  construing 
a  will  the  Court  is  entitled  to  put  itself 
in  the  position  of  the  testator,  and  to 
consider  all  the  material  facts  and  cir- 
cumstances known  to  the  testator,  with 
reference  to  which  he  is  to  be  taken  to 
have  used  the  words  in  the  will,  and  then 
to  declare  what  is  the  intention  evidenced 
by  the  words  used,  with  reference  to  those 
facts  and  circumstances  which  were  (or 
ought  to  have  been)  in  the  mind  of  the 
testator  when  he  used  those  words.  As 
is  said  in  Wigram  on  Extrinsic  Evidence^ 
p.  9 — "  The  question  in  expounding  a  will 
is  not  what  the  testator  meant,  as  distin- 
guished from  what  his  words  express, 
but  simply  what  is  the  meaning  of  his 
words  ?  "  But  we  think  that  the  mean- 
ing of  words  varies  according  to  the  cir- 

(2)  Blackburn,  J.;   Mellor,  J.;  Keating,  J.. 
Grove,  J. ;  and  Honyman,  J. 
(8)  41  Law  J.  Bep.  (k.8.)  Fach.  222,  228. 
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otmiBtanoes  of  and  concerning  wbicli  they 
are  nsed. 

In  Doe  d,  JEiscocks  v.  Hiscocks  (4),  in 
the  judgment  of  the  Court  of  Exchequer, 
it  is  said — '*  The  object  in  all  cases  is  to 
discover  the  intention  of  the  testator. 
The  first  and  most  obvious  mode  of  doing 
this  is  to  read  his  will  as  he  has  vmtten 
it,  and  collect  his  intention  from  his 
words.  But  as  his  words  refer  to  facts 
and  circumstances  respecting  his  property 
and  his  family  and  others  whom  he  names 
and  describes  in  his  will,  it  is  evident 
that  the  meaning  and  application  of  his 
words  cannot  be  ascertained  without  evi* 
dence  of  all  those  facts  and  circum- 
stances." 

All  the  facts  and  circumstances,  there- 
fore, respecting  persons  or  property  to 
which  the  will  relates,  are  undoubtedly 
legitimate  and  often  necessary  evidence 
to  enable  us  to  understand  the  meaning 
and  application  of  his  words. 

No  doubt  in  many  cases  a  testator  has 
for  the  moment  forgotten  or  overlooked 
material  facts  and  circumstances,  which 
he  well  knew.  And  the  consequence 
sometimes  is  that  he  uses  words  which 
express  an  intention,  which  he  would  not 
have  wished  to  express,  and  would  have 
altered  if  he  had  been  reminded  of  the 
facts  and  circumstances.  But  the  Court 
is  to  construe  the  will  as  made  by  the  tes- 
tator, not  to  make  a  will  for  him ;  and 
therefore  it  is  bound  to  execute  his  ex- 
pressed intention,  even  if  there  is  great 
reason  to  believe  that  he  has  by  blunder 
expressed  what  he  did  not  mean.  And 
the  general  rule,  we  believe,  is  undisputed 
that  in  trying  to  get  at  the  intention  of 
the  testator,  we  are  to  take  the  whole  of 
the  will,  construe  it  altogether,  and  give 
the  words  their  natural  meaning  (or  if 
they  have  acquired  a  technical  sense,  their 
technical  meaning),  unless,  when  applied 
to  the  subject-matter  which  the  testa- 
tor presumably  had  in  his  mind,  they 
produce  an  inconsistency  with  other  parts 
of  the  wiU,  or  an  absurdity  or  inconveni- 
ence so  great  as  to  convince  the  Court 
that  the  words  could  not  have  been  used 
in  their  proper  signification,  and  to  justify 

(4)  6  Mee.  &  W.  868*  867 ;  s,  c.  9  Law  J.  Hep. 
(if.8.)  Ezoh.  27,  S9. 


the  Court  in  putting  on  them  Bome  other 
signification  which,  though  less  proper, 
is  one  which  the  Court  thmke  the  words 
will  bear. 

The  great  difficulty  in  all  cases  is  in 
applying  these  rules  to  the  particular 
case  ;  for  to  one  mind  it  may  appear  tiiat 
an  effect  produced  by  construing  the  words 
literally,  is  so  inconsistent  with  the  rest  of 
the  will,  or  produces  an  absurdity  or  in- 
convenience so  great,  as  to  justify  the 
Court  in  putting  on  Uiem  another  signi^ 
fication  which  to  that  mind  seems  a  not 
improper  signification  of  the  words ; 
whilst  to  another  mind  the  effect  pro- 
duced may  appear  not  so  inconsistent,  ab- 
surd or  inconvenient  as  to  justify  putting 
any  other  signification  on  the  words  than 
their  proper  one,  and  the  proposed  signi- 
fication may  appear  a  violent  constmction. 
Orey  v.  Pearson  (5)  is  an  example  of  tiiis. 
Lord  Cranworth,  Ix>rd  St.  Leonards  and 
Lord  Wensleydale  laid  down  the  general 
rules  in  terms  not  substantially  differing 
from  each  other ;  but  when  they  came  to 
apply  them  to  the  case  in  hand  there 
was  a  marked  difference  of  opinion.  We 
apprehend  that  no  precise  line  can  be 
drawn,  but  that  the  Court  most  in  eaoh 
case  apply  the  admitted  rules  to  the  case 
in  hand,  not  deviating  from  the  literal 
sense  of  the  words  without  sufficient  rea- 
son, or  more  than  is  justified,  yet  not  ad- 
hering slavishly  to  uiem  when  to  do  so 
would  obviously  defeat  the  inteniaon 
which  may  be  collected  from  the  whole 
will. 

Let  us  then  in  the  first  place  see  what 
were  the  material  circumstances  known 
to  the  testator  in  the  present  case.  The 
state  of  the  testator's  fiEunily  at  the  time 
he  made  his  will,  was  as  foUows :  He  had 
one  son  alive,  Francis  (afterwards  the 
second  baronet),  who  was  married  and 
had  ihen  living  two  sons,  Francis  (after- 
wards third  baronet)  and  Robert^  and 
three  daughters,  Elizabeth,  Isabella,  and 
Sarah.  These  were  all  young  children  at 
the  time  of  their  grandfather's  wilL  The 
testator  also  had  a  daughter,  Isabella^  then 
alive  and  unmarried.  He  had  also  either 
four  or  five  grandchildren,  the  issue  of  a  de- 

(5)  6H.L.Ca8.  61;  R.c.26lAirJ.  I^^Cma) 
Chane.  478. 
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ceased  daughter  Sarah,  who  had  married 
one  Reed,  the  eldest  of  whom  was  a  son, 
John  Reed,  then  in  his  twenty-first  year. 
The  statement  in  the  Case  leaves  it  ^onbt- 
fnl  whether  a  fifth  grandchild,  Isabella 
Reed,  survived  the  testator  or  not.  Having 
made  the  earlier  provisions  in  his  will,  the 
testator,  if  he  recollected  all  these  facts 
and  understood  the  efiect  of  his  previous 
limitations,  would  have  known  that  he 
had  then  in  existence  (at  least)  four 
grandchildren,  the  issue  of  his  deceased 
daughter  Sarsih,  to  whom  nothing  would 
come  under  the  previous  limitations  in 
his  will.  He  would  also  have  known 
that  it  was  very  likely  that  the  child- 
ren of  his  son  Francis  might  have  daugh- 
ters who  might  have  descendants,  and 
that  the  different  tenants  in  tail  male, 
to  whom  he  had  limited  estates,  and  his 
daughter  Isabella,  might  have  daughters 
who  might  have  descendants,  and  that  the 
four  children  of  his  daughter  Sarah 
might  have  descendants.  He  therefore 
knew  that  there  were  four  persons  issue 
of  his  body  in  existence,  and  a  &ir  pro- 
bability of  a  large  number  of  persons  issue 
of  his  body  coming  into  existence,  who 
would  take  nothing  under  the  previous 
limitations  in  his  will.  He  also  knew,  or 
ought  to  have  known,  that  when  all  the 
estates  in  tail  male  which  he  had  created 
had  died  out,  there  was  at  least  a  pro- 
bability that  his  estate,  if  not  otherwise 
disposed  of,  would  descend  to  coheiresses, 
and  he  has  in  his  will  declared  that  it  was 
his  desire  "  to  prevent  as  far  as  may  be 
the  dispersion  of  my  estates  amongst 
several  persons."  Such  being  the  state 
of  things,  he  devises  his  estates  '*  in  default 
of  such  issue  (that  is,  issue  who  would 
take  under  the  several  estates  in  tail  male 
already  created),  to  the  use  and  behoof  of 
all  and  every  other,  the  issue  of  my  body, 
and  for  default  of  such  issue  to  my  right 
heirs  for  ever." 

And  the  question  the  Court  has  to 
answer,  we  apprehend,  is,  what  intention 
do  these  words  express,  when  used  by  a 
testator  with  reference  to  such  a  state  of 
the  flEkmily,  and  in  a  will  containing  such 
previous  limitations,  and  such  a  declara- 
tion of  the  testator's  desire  to  prevent 
the  dispersion  of  his  estates  amongst  seve- 
ral persons? 

HlW  SiBIlS,  42.— EXGBIQ. 


The  Court  of  Exchequer  came  to  the 
conclusion  that  the  intention  expressed  by 
the  testator  was,  that  his  estates  as  an 
entirety  were  to  go  to  all  the  Issue  of  his 
body  successively  according  to  their  order, 
and  that  the  onlv  means  of  effecting  that 
intention  was  m)  apply  the  doctrine  of 
MandevilWs  Case  (6),  and  construe  the 
will  as  creating  what  has  been  sometimes 
called  a  quasi  entail,  as  if  the  estate  had 
been  conveyed  to  the  testator  himself  and 
the  heirs  of  his  body. 

If  this  be  correct,  there  was  a  vested 
remainder  in  tail  general  created,  which 
descended  on  Sir  F.  Blake,  the  third 
baronet,  and  as  he  has  executed  a  disen- 
tailing deed,  and  all  the  previous  estates 
have  expired,  his  devisees,  who  are  the 
defendants,  have  the  title,  and  all  the 
plaintiffs  fail. 

The  plaintiffs  in  the  cases  now  before 
us  dispute  the  propriety  of  this  deci- 
sion. 

Allooob  v.  Blake  (1st  and  2nd  actions). 

These  two  actions  are  brought  to  re- 
cover different  portions  of  the  property 
from  different  defendants,  but  are  in  truth 
one.  It  was  contended  for  the  plaintiffs 
that  the  effect  of  the  penultimate  clause  was 
to  create  a  devise  to  a  class,  namely,  to  all 
the  issue  of  the  testator's  body  who  should 
be  in  existence  at  the  time  when  the  last 
estate  in  tail  male  should  expire  from  the 
dying  out  of  all  the  issue  who  took  under 
the  previous  limitations.  It  was  argued 
that  this  devise  vested  the  remainder  in  the 
four  children  of  Sarah  who  were  living  at 
the  testator's  death,  and  that  the  class 
would  open  to  receive  each  fresh  person 
bom  afterwards  who  was  the  issue  of  the 
testator's  body,  not  being  one  of  those 
who  might  take  under  the  previous  limi- 
tations in  the  will.  As  the  devise  is  of 
the  "  estates  "  of  the  testator,  these  par- 
ties (if  this  construction  is  to  prevail) 
would  have  taken  the  remainder  in  fee 
among  them  as  joint  tenants,  had  it  not 
been  lor  the  devise  over  in  default  of  such 
issue  to  the  testator's  right  heirs.  This 
made  it  necessary  to  contend  that  they 
took  separate  undivided  moieties  in  the 

(6)  Co.  latt.  26  b. 
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estates  each  as  tenant  in  tail  general.     In 
the  events  which  have  happened,  the  re- 
sult would  be  that  on  the  death  of  Mrs. 
Stag,  the  last  tenant  in  tail  under  the 
previous  limitation,  the  estates  were  to  go 
to  forty- eight  different  persons  as  tenants 
in  tail  general  of  undivided  moieties  in 
the  whole ;  and  also  that  several  of  those, 
being  children  of  living  parents,   took 
estates  tail  in  moieties  at  the  same  time 
that  their  parents  took  estates  tail  in 
other  moieties.     It  is   obvious  that  no 
testator  was  likely  to  wish  to  produce  this 
result ;  and  it  is  quite  certain  that  this 
testator  who  in  the  same  will  declares  his 
desire  *!  to  prevent,  as  far  as  may  be,  the 
dispersion  of  my  estates  amongst  several 
persons  '*  did  not  wish  to  do  so,  and  this 
was  not  disputed.    It  was  admitted  that  it 
produced  a  very  natural  prejudice  against 
the  plaintiffs,  the  AUgoods,   which   was 
said  to  be  only  a  prejudice,  for  the  testator 
had  used  words  (according  to  the  argu- 
ment) expressing  an  intention  to  make 
this  devise ;  and  in  effect  it  was  argued 
that  the  Court  below,  instead  of  inter- 
preting his  will,  had  made  a  will  for  him. 
We  think  that  the  utmost  shewn  for 
the  plaintiff  in  these  two  actions  was 
that  a  devise  "  to  the  use  and  behoof  of  aU 
and  every  other  the  issue  of  my  body,*' 
may  from  the  context  or  otherwise  be 
oonstrued  to  mean  a  devise  to  such  per- 
sons as  answer  that  description  as  a  class. 
But  we  think  that  the  word  "  issue  "  is 
at  least  quite  as  naturally  used  in  the 
sense  of  heirs  of  the  body,  as  a  word  of 
limitation ;  and  consequently,  that  the  de- 
cision of  the  Court  below  in  those  two 
cases  was  right.     We  therefore  did  not 
fhinlr  it  necessary  to  hear  the  counsel  for 
the  defendants  in  those  two  cases,  but 
gave   judgment  in  them  affirming  the 
judgment  below. 

Reed  v.  Blake. 

The  plaintiff  in  this  action  is  the  heir 
male  of  the  body  of  John  Reed,  the 
eldest  son  of  Sarah  the  daughter  of  the 
testator,  who  died  in  his  lifetime.  Mrs. 
Roach,  who  is  plaintiff  in  the  remain- 
ing action,  is  the  only  daughter  of 
Mrs.  Stag,  the  last  tenant  in  tail  male 
under  the  previous  limitations  of  the  will, 


and  is  also  the  heir  of  the  body  of  the 
testator.  These  two  plaintiffs  agreed  with 
the  defendants   in  contending  that  the 
estates  went  under  the  penultimate  devise 
as  an  entirety  to  some  one  who  would 
take  an  estate  tail  in  remainder  after  the 
estate  in  tail  male  of  Mrs.  Stag.     They  > 
agreed  with  each  other  in  contending  that 
the  effect  of  the  word  other  was  to  prevent 
this  remainder  from  coming  to  Sir  Francis, 
the  third  baronet,  but  they  differed  from 
each  other  as  to  who  took  the  estate  taU. 
It  was  contended  for  Mr.  Reed  not  only 
that  the  word  "  other  "  did  not  include 
the  issue  who  took  under  the  previous 
limitations,  and  who,  by  the  supposition 
of  the  will,  had  failed  before  the  penul- 
timate limitation  came  into  effect,  but  also 
that  it  did  not  include  Mrs.  Roach,  who 
certainly  was  one  of  the  issue  of  the 
body  of  the  testator,  who  took  no  estate 
under  the  previous  limitations,  and  who 
has  in  no  sense  of  the  word  fisdled  but  is 
now  ahVe.  We  thought  this  not  a  tenable 
proposition ;  and  as  in  our  opinion  Mrs. 
Roach's  title,  whether  preferable  to  the 
defendants  or  not,  was  preferable  to  Mr. 
Reed's,  we  did  not  call  upon  the  counsel 
for  the  defendants  to  argue  in  Mr.  Reed's 
case,  but  affirmed  the  decision   of  the 
Court  below. 

Roach  v.  Blake. 

We  felt  more  difficulty  in  this  case, 
which  we  heard  argued  fully  and  very 
ably  both  for  the  plaintiff  and  for  the 
defendant ;  but  after  taking  time  to  con- 
sider, we  are  all  of  opinion  that  in  this 
case  also  the  decision  of  the  Court  below 
was  right  and  ought  to  be  affirmed. 

The  words,  "other  the  issue  of  my 
body,"  used  as  they  are  immediately  after 
speaking  of  the  fiulure  of  particular  issue, 
do,  in  their  prima  fade  natural  sense, 
mean  issue  different  from  those  who 
have  been  spoken  of  before.  It  is,  we 
think,  not  so  accurate  to  say  that  the 
word  other  excludes  those  mentioned 
before,  as  to  say  that  it  does  not  include 
them. 

For  the  plaintiff  it  was  argued  that 
the  word  had  more  force  of  exclusioo, 
and  the  defendant  did  not  admit  that 
it    had    so   much.      But   the   testator 
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lias  been  Here  Bpeaking  of  the  eyent 
of  the  failure  of  the  issue  to  whom 
he  had  previonslj  limited  estates,  when 
the  estate  which  he  created  by  the  penul- 
timate limitation  would  yest  in  possession. 
And  if  he  had  in  contemplation  that  time 
only,  the  issue  of  his  body  (who  had  by 
supposition  died  out)  and  all  and  every 
other  the  issue  of  his  body,  would  together 
constitute  the  whole  of  the  issue  of  his 
body.  It  is  a  yery  common  thing  to  read 
words  creating  an  estate  in  remainder, 
which  are  such  B/a  prima  facie  refer  to  the 
expiration  of  the  previous  estate,  and  so 
would  ^  create  an  estate  contingent  till 
that  event  happened,  as  creating  a  vested 
estate  in  remainder  from  the  time  of  the 
testator's  death  ;  cases  to  that  effect  will 
be  found  collected  mJarman  cm  Wills  (7). 
They  are  all  cases  in  which  some  violence 
is  done  to  the  words  used,  because  of  the 
great  convenience  of  maJdng  the  estates 
vested  instead  of  contingent,  and  of  the 
probability  that  the  construction  really 
effectuates  the  intention  of  the  testator. 
And  we  think  that  in  this  case,  the  in- 
tention of  the  testator  clearly  is,  that 
every  one  of  the  other  issue  should  take, 
and  if  it  is  necessary  in  order  to  effectuate 
that  intention,  we  think  the  Court  are 
fully  justified  in  construing  the  word 
"  other  "  as  being  used  with  reference  to 
the  time  of  vesting  in  possession,  and  as 
a  word,  not  intended  to  be  operative,  but 
rather  intended  to  be  demonstrative — ^not 
intended  to 'produce  any  effect,  but  to 
make  the  idea  in  the  mind  of  the  testator 
clearer :  an  intention  which  no  doubt  it 
fulfils  very  ill. 

It  was  said  for  Mrs.  Eoach  with  con- 
siderable reason,  that  a  decision  as  to  the 
construction  of  one  will  can  rarely  be  a 
guide  as  to  the  construction  of  another 
not  in  the  same  words  ;  but  it  seems  to  us 
that  the  counsel  for  the  defendants  are 
justified  in  their  contention,  that  the 
words  of  this  devise  are  so  similar  to  those 
used  in  the  will  set  out  in  the  special 
verdict  mBurchett  v.  Jhirdant  (8),  that  the 
decision  of  the  House  of  Lords  in  that 
case  that  those  words  created  an  estate 
tail    (the    reasons    for    which   are    un- 

(7)  Vol.  i.  p.  764. 

(8)  2  Vent.  311. 


fortunately  not  reported),  must  have  pro- 
ceeded on  some  principle  applicable  to  the 
present  case.  But  the  main  argument  for 
the  plaintiff  was,  that  it  was  in  no  way 
necessary  to  put  any  violence  on  the 
words,  for  that  full  effect  could  be  given 
to  the  intention  of  the  testator  to  give  an 
estate  to  each  and  every  of  the  other  issue 
without  construing  the  words  as  creating 
a  vested  estate  tau  general,  which  would 
descend  to  and  vest  in  Sir  Francis,  the 
third  baronet,  as  heir  of  the  body  of  the 
testator. 

Two  ways  in  which  this  might  be  done 
were  suggested.  The  first  was  by  con- 
struing them  as  intended  to  create  an  estate 
in  the  testator,  and  the  heirs  of  his  body, 
exclusive  of  those  heirs  of  his  body  who 
would  take  any  estate  under  the  previous 
limitations  in  the  will.  So  if  Sir  Francis, 
the  third  baronet,  had  a  son  and  a 
daughter,  the  estate  tail  which  would  have 
been  suspended  till  the  birth  of  that 
daughter,  would  then  have  vested  in  her, 
subject  to  an  estate  tail  vesting  in  any 
daughter  of  the  son  who  might  thereafter 
be  bom,  and  who  would  come  in  before 
her,  and  that  again  subject  to  be  divested 
on  the  birth  of  a  niece,  the  daughter  of 
her  brother,  if  she  had  one,  and  so  on  as 
long  as  any  male  issue  of  Sir  Francis  the 
third  existed. 

This  the  Solicitor- (General  called  an 
"  estate  in  special  tail,**  but  no  such 
estate  ever  has  been  known  up  to  the 
present  time.  We  do  not  think  any  such 
estate  could  be  created  ;  and  we  think  it 
impossible  to  suppose  that  the  testator 
intended  to  create  such  an  estate.  The 
other  mode  was,  what,  in  my  brother 
Bramwell's  opinion,  the  testator  probably 
wished  to  say,  though  he  did  not  say  it. 
It  was  said  we  ought  to  construe  this 
word  "other**  as  meaning  that  an  estate 
in  tail  general  should  be  given  to  the 
daughters  of  the  sons  of  his  eldest  grand- 
son, or  those  who  were  the  heirs  of  their 
bodies  at  the  time  when  the  estates  in 
tail  male  expired,  being  contingent  as  to 
the  person  who  was  to  take  till  that  event 
happened.  And  inasmuch  as,  in  the 
event  of  there  being  more  than  one  such 
daughter,  the  estate  would  be  divided 
amongst  them  as  coheiresses  contrary  to 
the  testator's  expressed  desire  to  prevent 


Digitized  by 


Google 


108 


COURT  OP  BXOHEQUEB 


[N.8 


the  dispersion  of  his  estates  among  seve- 
ral persons,  it  was  suggested  that  such 
daughters  were  to  take  in  succession; 
and  on  failure  of  their  issue  a  new  set  of 
contingent  limii^tions  were  to  be  implied, 
which  in  the  events  that  have  happened, 
would  have  been  forty-eight  in  number, 
and  might  have  been  many  more.  Per- 
haps if  the  testator  had  given  instructions 
to  an  able  conveyancer,  such  as  the  one 
who  framed  the  earlier  part  of  this  will, 
to  prepare  a  settlement  for  him  to  the 
effect  which  my  brother  Bramwell  sug- 
gests, that  conveyancer  might  have  been 
able  to  frame  limitations,  which  would 
have  effectuated  this  intention.  It  would 
not  have  been  easy,  and  the  limitations 
would,  when  expressed,  have  probably 
been  very  voluminous,  but  it  might  per- 
haps have  been  done.  But  we  think  that 
when  we  are  asked  to  crowd  into  the  one 
word  "  other  **  the  whole  of  such  a  compli- 
cated limitation,  we  are  asked  to  put  a  hi 
greater  strain  upon  the  word  than  can  be 
said  to  be  put  upon  it  by  adopting  the 
construction  of  the  Court  of  Exchequer. 
Moreover,  the  construction  contended  for 
on  behalf  of  the  plaintiff,  makes  all  these 
numerous  remainders  contingent,  whilst 
the  other  construction  makes  one  vested 
remainder  which  alone  is  a  strong  reason 
in  favour  of  the  latter. 

We  therefore  think  that  the  judgment 
below  should  be  affirmed  in  this  case  also. 
Judgment  affirmed. 

Attorneys — ^W.  Gt.  JenniDgs  and  NichoU  &  Co., 
for  plaintiffs ;  Gray  &  Mounsey,  for  defendants. 


•  1 


WANT  V.    STALLIBRASS. 


1873. 

April  25 
May  6 

Vendor  and  Purchaser — Conditions—' 
Want  of  Title  in  Vendor — Recovery  of 
Deposit, 

Land  was  put  up  for  sale  by  auction, 
subject  to  conditions  (among  others)  thai 
^Hhe  vendors  shovM  within  seven  days  of  the 
sale  deliver  to  the  purchaser  an  abstract  of 
their  title,  all  objections  atul  requisitions  not 
delivered  to  the  vendors  within  fourteen  days 


after  the  delivery  of  the  abstract  to  he  coh- 
tidered  as  waived,  a/nd  in  this  respect  Hme 
to  be  of  the  essence  of  the  contract ; "  thai 
"  the  vendors  being  trustees  should  not  be 
required  to  obtain  the  concurrence  of  any 
one  interested  in  the  proceeds  of  the  sale ; " 
and  that  "  if  the  purchaser  should  fail  to 
comply  with  the  conditions  his  deposit 
should  be  forfeited.**  An  ahstra^^  was  cZe- 
livered  to  the  purchaser  within  seven  days, 
shewing  that  the  property  had  been  de- 
vised  to  trustees  (of  whom  the  vendor  was 
the  survivor)  upon  trust  to  pay  the  income 
to  F,  8.  for  life  and  after  his  death  to  seU 
a/nd  divide  the  proceeds  among  his  children ; 
and  tliai  F,  8»  was  still  alive.  The  ab- 
stract did  not  stale  whether  he  had  children 
living,  thou^gh  there  was  in  fact  eight 
all  of  age: — ^Held,  that  the  vendor 
having  thus  no  title  to  sell  the  property, 
the  purchaser  was  entitled  to  recover  bcLck 
his  deposit,  although  he  had  made  no  re- 
quisition unthin  the  fourteen  days — the 
Court  being  of  opinion  thai  the  conditions 
as  to  waiver  amd  forfeiture  referred  only  to 
the  waiver  of  requisitions  for  further  infor- 
mation or  security  in  the  case  of  a  defective 
title  capable  of  being  made  good  on  the 
defects  being  supplied,  but  not  to  the  case 
of  a  title  wholly  bad. 

Held,  also,  by  ELellt,  C.B.,  that  the  ab- 
stract delivered  was  not  a  sufficient  abstract. 

Semble,  by  Maetin,  B.,  and  Pollock,  B., 
that  the  abstract,  if  a  true  abstra^  of  such 
title  as  the  vendors  had,  suffidenily  in- 
dicating points  calling  on  the  purchaser 
to  make  further  requisitions,  was  an  abstract 
of  their  title  unthin  the  meaning  of  the  con- 
dition, although  the  title  was  not  such  as 
the  purchaser  was  bound  to  accept. 

Declaration  for  money  had  and  received. 
Plea,  Never  indebted.    Issue  thereon. 

At  the  trial  before  Martin,  B.,  in  Mid- 
dlesex, it  appeared  that  the  plaintiff 
had  paid  300/.  deposit  on  a  purchase 
by  him  of  an  estate,  called  Stone  Farm, 
which  was  put  up  for  sale  by  auction  by 
the  defendant  on  the  14th  of  September, 
1865,  subject  to  the  following,  among 
other,  conditions — "Within  seven  days 
after  the  sale  the  vendors  will  at  their 
own  expense  deliver  to  the  purchaser  an 
abstract  of  their  title  ;  all  objections  and 
requisitions   not  stated  in   writing  and 
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delivered  to  the  vendors'  solicitors  within 
fourteen  days  from  the  delivery  of  the 
abstract  shall  be  considered  as  waived, 
and  in  this  respect  time  shall  be  of  the 
essence  of  the  contract." 

**  The  vendors  being  ^trustees  for  sale 
shall  not  be  required  to  enter  into  any 
covenants  other  than  the  usual  covenants 
against  incumbrances,  nor  shall  they  be 
required  to  obtain  the  concurrence  of 
any  one  interested  in  the  proceeds  of  the 
sale." 

*'  l£  the  purchaser  shall  fail  to  com- 
ply with  these  conditions  his  or  her 
deposit  shall-  be  thereupon  actually  for- 
feited to  the  vendors,  who  shall  be  at 
liberty  to  re-sell  the  property  either  by 
public  auction  or  private  contract  at  such 
time  and  place,  subject  to  such  condi- 
tions, and  in  such  manner  as  they  shall 
think  fit,  and  any  deficiency  in  price  on 
the  re- sale,  and  all  expenses  attending 
the  same,  shall  immediatoly  afterwards 
be  made  good  to  the  vendors  by  the  de- 
fjEiulter  at  this  present  sale,  or  shall 
be   recoverable    as    and    for    liquidated 


Within  the  time  stipulated  for,  an  ab 
stract  of  title  was  delivered,  which,  after 
bringing  down  the  title  to  one  William 
Waylett,  recited  a  devise  by  him  of  the 
premises  to  trustees  (of  whom  the  de- 
fendant was  the  survivor)  "upon  trust 
to  pay  to  Frederick  Stallibrass,  for 
life,  the  annual  income  arising  from  the 
said  trust  estate,  for  his  own  use ;  and 
from  and  immediately  after  his  decease, 
upon  trust  that  the  trustees  or  trustee 
for  the  time  being  should,  with  all  conve- 
nient speed,  absolutely  sell  and  dispose 
of  the  said  trust  estate,  either  by  public 
auction  or  private  contract,  to  any  person 
or  persons  whomsoever  for  such  price  or 
prices,  as  to  his  said  trustees  or  trustee  for 
the  time  being  should  seem  proper ;  and 
the  testator  directed  his  trustees  to  lay 
out  and  invest  the  proceeds  (after  payment 
thereout  of  all  his  just  debts,  and  funeral 
and  testamentary  expenses,  and  also  all 
costs  of  and  relating  to  such  sale  and  in- 
vestments) in  or  upon  some  of  the  public 
stocks,  or  fdnds  or  on  Gk)vemment 
security,  or  at  interest  on  fireehold  secu- 
rity in  Great  Britain,  and  to  stand  pos- 
sessed thereof  for  the  children  of  the  said 


Frederick  Stallibrass,  as  herem  men- 
tioned,** 

The  abstract  also  shewed  that  Frederick 
Stallibrass  was  alive  at  the  time  of  the 
sale,  but  was  silent  as  to  his  children. 
No  requisition  was  made  before  the  13th 
of  October,  1865. 

There  were  in  fact  eight  children  livings, 
all  of  age.  And  the  trust  was  reaUy  m 
fjEivour  of  such  children  only  as  should 
attain  twenty-one. 

The  verdict  was  entered  for  the  plain- 
tiff, with  leave  to  move  ;  and  a  rule  was 
afterwards  obtained  to  enter  the  verdict 
for  the  defendant  on  the  ground  that  the 
plaintiff  did  not  deliver  any  objections  or 
requisitions  to  the  abstract  of  title  within 
the  time  limited  by  the  conditions,  and  that 
the  deposit  thereby  became  forfeited. 

Henry  James  and  Joseph  Dixon  now 
shewed  cause  for  the  plaintiff,  contending 
that  the  abstract  shewed  on  the  face  of  it 
that  the  vendor  had  no  title  to  sell,  and 
that  he  could  not  compel  the  purchaser  to 
complete — Blacklow  v.  Laws  (1) ;  Johnstone 
V.  Baker  (2),  and  Mosley  v.  Hide  (3) ; 
and  that  being  so,  the  abstract  delivered 
was  in  fact  not  an  abstract  at  all  within 
the  meaning  of  the  condition  ;  and  con- 
sequently, the  purchaser  was  not  called 
on  to  make  requisitions.  *  In  any  case  the 
abstract  was  not  sufficient,  the  will  not 
being  properly  disclosed — Oakden  v.  Fike 
(4),  per  Kindersley,  V.C.  The  condition 
as  to  requisitions  applies  only  where  de- 
fects in  what  may  prove  to  be  a  valid 
titie  may  be  supplied ;  it  does  not  apply 
where  the  vendor  has  no  title  at  all. 

T,  K.  Kingdon  and  Tapping,  for  the 
defendant  in  support  of  the  rule. — The 
vendors  were  to  deliver  an  abstract  of 
their  title — i.  e.,  of  such  as  they  had.  And 
such  an  abstract  the  defendant  delivered, 
the  extract  from  the  will  being  sufficient 
to  point  out  to  the  purchaser  and  the 
vendor  the  matters  which  might  call  for 
further  information.  This  entitles  them  to 
call  on  the  purchaser  to  complete — Mwrell 

(1)  2  Hare  40. 

(2)  8  Beav.  233. 

(3)  17  Q.B.  Rep.  91 ;  8.  c  20  Law  J.  Rep.  (k.s.) 
Q.B.  539. 

(4)  34  Law  J.  Rep.  (n.s.)  Chanc  620,  622. 
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V.  Qoodyear  (5)  ;  MtchoUa  v.  Corhett  (6)  ; 
and  he  cannot  now  recover  bis  deposii-— 
Blackburn  v.  Smith  (7).  Besides,  in  this 
case  the  purchaser  not  having  made  any 
requisition  within  the  time  stipulated  for, 
his  deposit  was  forfeited  by  the  express 
words  of  the  condition.  They  referred  to 
BarVi  Vendors  and  Purchasers^  c.  4.  s,  3. 
Cur,  adv,  vult. 

Kelly,  C.B.  (on  May  6), — after  re- 
ferring to  the  conditions  of  sale  and  the 
facts  as  above  stated. — It  is  clear  that 
the  pretended  title  as  it  appeared  on  the 
abstract  was  in  fact  no  title  at  all,  inas- 
much as  it  being  stated  in  the  abstract 
that  Frederick  Stallibrass  wari  still  alive, 
the  trustees  had  no  power  to  sell  the 
estate  and  could  confer  no  title  to  it  on  the 
plaintiff.  The  cases  cited  at  the  bar  of 
BlacTclmo  v.  Law  (1)  ;  Johnstone  v.  Baker 
(2)  ;  and  Moseley  v.  Hide  (3)  are  con- 
clusive to  this  effect.  I  am  of  opinion, 
therefore,  that  it  was  then  competent  to  the 
plaintiff  at  once  to  throw  up  the  contract 
and  proceed  to  recover  his  deposit  back. 

The  defendant,  however,  contends  that 
the  abstract  having  been  delivered  within 
the  seven  days,  the  plaintiff  was  to  make 
his  objection  within  the  fourteen  days, 
which  he  certainly  did  not.  This  might 
have  been  so,  if  the  title  disclosed  had 
been  merely  a  defective  title,  where,  upon 
objections  made,  the  defects  could  have 
been  suppHed  ;  but  where  the  abstract 
which  ought  to  set  forth  a  prima  facie 
good  title  shews  in  express  terms  that  the 
vendor  has  no  power  to  make  a  title  at 
all,  it  is  not  a  case  for  objection  and 
answer  ;  but  the  abstract  at  once  enables 
the  purchasef  to  say  that  the  vendor  has 
broken  or  had  no  means  of  performing 
his  contract,  and  that  he  is  entitled  to  the 
return  of  his  deposit. 

But  the  vendor  also  contends  that  he 
has  set  forth  enough  of  the  will  of  Way lett 
in  the  abstract,  to  shew  that  the  re- 
mainder being  devised  to  children,  it  is 
possible  that  they  by  concurring  in  the 

(6)  1  De  Gex  F.  &  J.  432 ;  s.  c.  29  Law  J.  Rep. 
(n.9.)  Chanc.  426. 

(6)  84  Beav.  376. 

(7)  2  Exch.  Rep.  783 ;  s.  c.  18  Law  J.  Rep. 
(n.8.)  Exch.  187. 


conveyance  may  make  the  title  good. 
But  to  this  the  answer  is  tw(^old :  first, 
that  he  does  not  shew  upon  the  abstract, 
that,  even  if  the  concurrence  of  remain- 
dermen could  make  a  good  title,  there  are 
any  children,  remaindermen,  to  concur ; 
and  second,  and  chiefly,  that  the  pretended 
abstract  is  in  effect  no  abstract  at  aU,  and 
so  no  abstract  can  be  said  to  have  been 
delivered  within  the  seven  days.  This 
appears  from  the  authorities  cited.  Mr. 
Dfurt,  relied  upon  by  the  defendant, 
lays  it  down  that  an  abstract  "  as  perfect 
as  the  vendor  could  furnish  it  at  the  date 
of  delivery,  although  it  mi^ht  be  of  a  de- 
fective title,  is  good,  if  it  states  with 
sufficient  fulness  the  effect  of  every  in- 
strument that  constitutes  the  title."  But 
here,  the  instrument  that  constituted  the 
title  was  the  will,  and  the  only  clause  in 
it,  fully  set  forth,  shewed  that  the  trustees 
had  no  power  to  sell ;  and  the  clause  con- 
taining the  devise  of  the  remainder  to  the 
children  was  not  fully  set  forth ;  but 
merely  shewed  that  it  was  led  to  the 
children  of  Frederick  StaUibrass ;  and  the 
clause  as  now  appearing,  upon  the  whole 
will  coming  before  the  Court,  gives  the 
remainder  only  to  such  of  the  children 
as  should  be  living  at  his  death,  and 
should  attain  the  age  of  twenty-one. 
And  the  abstract  is  silent  as  to  whe- 
ther there  were  any  such  children,  or 
whether  any  were  living  at  the  testa- 
tor's death,  or  ever  attained  the  age  of 
twenty-one.  Therefore  this  instrument, 
the  will,  being  in  the  possession  of  the 
vendor,  was  not  stated 'with  sufficient  ful- 
ness, and  so  the  abstract  was  not  as  per- 
fect as  the  vendor  could  furnish  it,  and  so 
was  not  sufficient.  Then  the  case  of  Oak- 
den  V.  Pike  (4),  cited  for  the  plaintiff, 
shews  that  '*  the  omission  of  a  clwse  in  a 
will,  if  material,  vitiates  the  abstract ;  " 
and  that  *^an  abstract  which  is  incom- 
plete is  not  an  abstract  at  all  within  the 
meam'ng  of  the  condition.''  Here  then, 
the  abstract  having  shewn  that  the  sale 
was  unauthorized,  a  good  title  could  have 
been  made,  if  at  all,  only  by  the  children 
of  the  marriage  who  had  survived  the 
testator,  and  attained  the  age  of  twenty- 
one,  becoming  parties  to  the  conveyance ; 
and  the  abstract,  by  omitting  the  portion 
of  the  clause,  gave  the  purchaser  no  op- 
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portunity  of  requiring  information  whe- 
ther there  "were  any  such  children,  and 
whether,  if  there  were,  they  were  able 
and  willing  to  become  parties  to  the  con- 
veyance. 

And  thongh  unnecessary  to  the  decision 
of  this  case,  we  may  observe  that,  now 
that  the  facts  are  before  us,  it  appears 
that  there  were  children  of  the  marriage 
who  survived  the  testator,  and  had  all 
attained  the  age  of  twenty-one;  and 
that  one  or  more  of  them  have  settled 
their  shares,  giving  interests  to  their 
children,  who  are  under  age,  or  who  may 
come  into  existence  hereafter,  though  as 
yet  unborn.  So  that,  upon  the  whole 
evidence,  it  is  impossible  for  the  defendant 
to  make  a  good  title.  I  am,  therefore,  of 
opinion  that  the  plaintiff  is  entitled  to 
recover,  and  that  the  rule  should  be  dis- 
charged. 

Pollock,  B. — The  ground  upon  which 
the  plaintiff  alleges  that  he  is  entitled  to 
recover  his  deposit,  is  that  the  defendant 
has  failed  to  make  a  good  title  to  the 
estate  sold.  The  defendant's  answer  is 
twofold.  He  says — first,  that  there  is  no 
valid  objection  to  the  title ;  and  second, 
that  even  if  there  were,  and  the  defendant 
coTild  not  enforce  the  sale  by  specific  per- 
formance, or  call  on  the  plaintiff  to  pay 
the  balance  of  the  purchase  money,  yet 
the  plaintiff  has  forfeited  his  deposit  by 
failing  to  comply  with  the  conditions  of 
sale. 

With  respect  to  the  first  contention  on 
the  part  of  the  defendant,  the  facts  are 
these.  The  defendant  was  devisee  under 
the  will  of  William  Haylett,  who  devised 
the  estate  in  question  to  the  defendant, 
upon  trust  to  pay  to  the  testator's  son-in- 
law,  Frederick  Stallibrass,  during  his  life- 
time, the  annual  income  arising  from  the 
estate ;  and,  after  the  decease  of  the  said 
Frederick  Stallibrass,  to  sell  the  estate, 
and  pay  the  proceeds  to  the  children  of 
the  said  Frederick  Stallibrass.  At  the 
lime  of  the  sale  Frederick  Stallibrass, 
and  his  children,  eight  in  number,  and  all 
of  age,  were  alive.  Under  these  circum- 
stances, it  seems  clear  that  the  defendant 
had  no  such  title  to  the  estate  as  he  could 
have  compelled  the  plaintiff  to  accept, 
and,  consequently,  no  action  could  have 


been  maintained  for  the  balance  of  the 
purchase  money.  This  proposition  is 
thoroughly  established  by  the  cases  cited 
for  the  plaintiff,  of  Blachlow  v.  Laws  (1),- 
Johnstone  v.  Baker  (2),  and  Moseley  v. 
Bide  (3). 

The  defendant's  second  contention  is 
based  upon  the  conditions  of  sale.  Now 
when  personal  property  is  sold,  it  is  not 
usual  to  add  any  conditions  of  sale  re- 
specting  the  title  of  the  vendor ;  and  in 
the  absence  of  any  express  stipulation,  if 
the  vendor  cannot  perform  his  part  of 
the  contract,  the  same  ground  which  en- 
titles the  vendee  to  resist  payment  of  the 
whole  price  entitles  him  also  to  recover 
back  any  deposit  he  may  have  made  in 
part  payment  thereof,  on  the  ground  that 
there  has  been  a  total  failure  of  conside- 
ration. In  the  case,  however,  of  real 
property,  the  title  to  which  is  a  matter 
requiring  professional  learning,  an  estate 
cannot  change  hands  by  sale  without  the 
interchange  between  the  solicitors  of  the 
vendor  and  vendee  of  what  are  commonly 
known  as  an  abstract  of  title,  and  objec- 
tions thereto  or  requisitions  thereon. 
Every  vendor  of  freehold  property  is 
bound  to  furnish  to  the  intended  pur- 
chaser an  abstract  of  all  the  deeds,  wills 
and  other  instruments,  which  have  been 
executed  with  respect  to  the  land  in 
question  during  the  last  sixty  years ;  and 
if  this  is  not  done  by  a  perfect  abstract, 
the  vendee  may  object,  or  require  further 
information.  The  very  statement  of  this 
practice  shews  the  necessity,  where  there 
is  a  sale  by  auction  of  real  property,  for 
conditions  similar  to  those  embodied  in 
the  present  contract  for  sale ;  and  it  may 
well  be,  that  these  may  be  so  framed  as 
to  entitle  a  vendor  to  retain  the  deposit, 
although  he  cannot  enforce  the  contract 
against  the  vendee. 

Now,  in  this  case,  the  abstract  was 
sent  to  the  plaintiff^s  solicitor  on  the  18th 
of  September,  1865,  and  no  objection  to  it 
was  delivered  until  the  13th  of  October, 
when  more  than  fourteen  days  had 
elapsed.  On  the  part  of  the  plaintiff  it 
was  contended,  that  the  abstract  was  in- 
sufi&cient, — first,  becaase  it  shewed  that 
the  defendant  could  not  give  a  good  title 
during  the  lifetime  of  Frederick  Stalli- 
brass, and  secondly,  because  it  fiuled  to 
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disclose  the  real  title  of  the  defendant,  inas- 
much as  it  did  not  state  that  there  were  any 
children  of  Frederick  Stallibrass  living. 

If  the  only  question  for  our  determin- 
ation were,  whether  the  abstract  was  suffi- 
cient, I  should  incline  to  think  that  it  was. 
The  first  objection,  that  it  disclosed  a  faulty 
title,  is  met  in  my  opinion  by  the  answer 
that,  provided  a  vendor  gives  a  true  ab- 
stract of  the  title  which  he  has  at  the 
time,  tlie  abstract  is  good,  although  the 
title  shown  by  it  is  bad ;  and  for  this  the 
ruling  of  Rolfe,  B.,  afterwards  upheld  by 
this  Court  in  Blackburn  v.  Smith  (7),  is  a 
sufficient  authority.  As  to  the  second 
objection,  the  reference  in  the  abstract  to 
the  will  of  William  Waylett,  and  the  trust 
created  thereby  for  the  children  of 
Frederick  Stallibrass  "  as  therein  men- 
tioned,** in  my  view  sufficiently  drew 
the  attention  of  the  vendee  to  the  trusts 
created  by  the  will  to  call  on  him  to  make 
objection  or  requisition,  and  removes  this 
case  from  the  ground  of  decision  acted 
upon  in  the  cases  of  Hohson  v.  Bell  (8) 
and  Oakden  v.  Pike  (4). 

But  I  do  not  think  it  necessary  for 
u&  to  pronounce  any  opinion  upon  either 
of  these  objections,  because  the  ques- 
tion here  is  not  whether  the  abstract 
was  "sufficient."  The  words  "sufficient 
abstract  **  are  not  used  in  the  conditions 
of  sale ;  the  question  is,  has  the  plaintiff 
by  any  default  on  his  part,  or  breach 
of  the  condition  of  sale,  debarred  him- 
self from  his  right  to  reject  the  in- 
sufficient title  proffi^red  to  him,  and  to 
recover  back  his  deposit.  The  language 
of  the  third  condition  is  not  that  if  the 
purchaser  does  not  deliver  his  objections 
or  requisitions  within  fourteen  days  he  is 
to  forfeit  his  deposit  or  to  be  taken  to 
have  failed  to  comply  with  the  condition 
of  sale,  but  that  by  such  non-delivery 
within  the  specified  time  all  objections  and 
requisitions  shall  be  considered  as  waived ; 
and  if  the  defendant's  contention  were 
correct,  it  follows  that  the  plaintiff  by 
not  objecting  within  the  stipulated  time 
waived  all  objections  to  title,  and 
must  not  merejy  forfeit  the  deposit,  but 
must  accept  and  pay  for  the  estate. 


Now  the  right  of  a  vendee  to  a  good 
title  is  a  right  not  merely  growing  out  of 
the  agreement  between  the  parties,  but 
is  given  by  the  law.  This  is  affirmed  by 
Lord  St.  Leonards  in  his  work  on  Vendors 
and  Purchasers^  chap.  8,  sec.  1,  and  is 
supported  by  Hall  v.  Betty  (9)  ;  and  it 
would  be  putting  a  most  unreasonable 
construction  upon  the  conditions  of  sale 
to  hold  that  the  vendee,  by  failing  to  ob- 
ject to  the  abstract  within  the  stipulated 
time,  not  merely  waived  any  requirement 
as  to  further  information  or  further  se- 
curity which  he  might  have  properly 
enforced  against  a  vendor  who  had  a 
valid  title  or  one  capable  of  being  made 
valid,  but  that  he  became  liable  to  accept 
a  title  wholly  bad,  when  the  very  basis  of 
the  contract,  apart  from  the  condition  ot 
sale,  was  that  the  vendor  was  bound  to 
give  a  good  title. 

The  case  has  been  most  careftilly  argued, 
but  no  authority  has  been  cited  for  this 
proposition,  nor  do  I  think  it  is  tenable. 

The  basis  of  the  contract  is  that  the 
vendor  has  a  title ; "  and  although  pur- 
chasers might  by  their  conditions  of 
sale  waive  even  this,  I  do  not  think  the 
plaintiff  has  done  so  here;  and  it  ap- 
pears to  me  that  by  feiiling  to  give  any 
objection  or  requisition  within  the  stipu- 
lated time  he  cannot  be  taken  to  have 
waived  his  right  to  that  which  was  the 
foundation  of  the  whole  contract,  and 
which,  on  the  face  of  the  defendant's 
own  abstract,  is  shewn  not  to  exist.  The 
rule  to  set  aside  the  verdict  for  the 
plaintiff  ought,  therefore,  to  be  dis- 
charged. 

Martin,  B.,  concurred  with  Pollock,  B. 

Bute  discharged. 


Attorneys — M.    K.  Braund,    for   plaintiff;   M. 
Gosset,  for  defendant 


(8)  2  Beav.  17 
Ohanc.  241. 


8.  c.  8  Law  J.  Rep.  (n.s.) 


(9)  4  M.  &  a.  410 ;  8.C  n  Law.  J.  Kep.  (va) 
C.F.  256. 
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HIRSCHMANN  V.   BUDD. 


1873.    1 
April  25.  / 

Pleading — BiU  of  Exchange — Alteration 
of  Bate — Evidence  of  Alteration  under  Plea 
of  Non-acceptance. 

When  the  plaintiff  sues  on  a  hiU  of  ex- 
change  payable  after  daie^  and  the  date  of 
the  hiU  produced  corresponds  with  the  date 
stated  in  the  declaration^  the  defendant 
mat/y  under  a  plea  traversing  the  ^Axept- 
anccy  prove  thai  when  he  accepted  the  hill 
it  hare  a  different  date,  and  that  the  altera^ 
tion  was  made  without  his  knowledge  and 
after  the  hiU  had  heen  put  into  drculoUion. 

Declaration  that  the  drawers  "  on  the 
11th  day  of  October,  1872,  by  their  bUl 
of  exchange  now  overdue,  directed  to  the 
defendant,  required  the  defendant  to  pay 
to  the **  drawers  "or  order  71Z.  10s,  6a. 
four  months  after  date,  and  the  defendant 
accepted  the  said  bill,  and  the  "  drawers 
"  endorsed  the  same  to  the  plaintiff,  but 
the  defendant  did  not  pay  the   same." 

The  first  plea  traversed  the  acceptance. 
Issue  thereon. 

At  the  trial  before  Martin,  B.,  at 
the  Middlesex  sittings,  on  April  22, 
the  plaintiff  having  produced  the  bill 
and  proved  the  defendant's  handwriting, 
Arthur  Charles  called  the  defendant, 
who  swore  that  when  he  accepted 
the  bin  it  was  dated  the  1st  of  Octo- 
ber, and  that  he  knew  nothing  of  the 
alteration.  The  plaintiff  objected  that, 
there  being  no  plea  averring  the  altera- 
tion of  the  date,  this  defence  could  not 
avail,  but  Martin,  B.,  held  that  it  could 
be  raised  under  the  plea  traversing  the 
acceptance,  and  directed  the  jury  to  find 
a  verdict  for  the  defendant,  if  they  be- 
lieved that  the  alteration  of  the  date  was 
made  after  the  acceptance  and  after  the 
bill  was  put  into  circulation,  and  without 
the  defendant's  knowledge  or  consent. 
The  jury  found  a  verdict  for  the  defen- 
dant. 

J.  0.  OriffltSj  for  the  plaintiff,  now 
moved  for  a  rule  for  a  new  trial  on  the 
ground  of  misdirection. — This  is  a  defence 
in  confession  and  avoidance,  and  requires 
a  special  plea  averring  the  alteration.  It  is 
conceded  that  if  the  alteration  rendered  a 

Nbw  Skbos,  42.— Exchbq. 


new  stamp  necessary,  the  defence  would 
be  admissible  under  the  general  issue,  but 
a  new  stamp  was  not  required  here.  The 
question  is  concluded  by  Parry  v.  NichoU 
son  (1),  where  the  facts  were  exactly  the 
same  as  here,  and  it  was  held  that  this 
defence  could  not  be  set  up  under  the 
plea  of  non  acceptt.  Parke,  B.,  there  said, 
"  The  date  is  immaterial."  It  is  not  ne- 
cessary te  allege  the  date  accurately  in 
the  declaration,  and  a  declaration  omitting 
the  date  would  not  be  demurrable. 

Kellt,  C.B. — ^I  think  there  ought  to 
be  no  rule,  and  that  the  learned  Judge 
would  have  done  wrong  if  he  had  re- 
served the  point. 

The  bill  when  produced  at  the  trial 
bore  date  11th  of  October — the  date 
aUeged  in  the  declaration — but  the  defen- 
dant proved  that  the  bill  he  had  accepted 
bore  date  the  1st  of  October.  Parry  v. 
Nicholson  (1)  was  cited  as  a  decision 
directly  in  point  by  a  Judge  of  the  highest 
authority,  that  the  defence  could  not  be 
set  up  under  the  plea  denying  the  accept- 
ance. There  the  plaintiff  declared  on  a 
bill  made  the  22nd  of  March,  and  the 
defendant  pleaded  that  he  did  not  accept. 
The  bill  when  produced  bore  date  tno 
22nd,  but,  says  the  report,  "it  was  ob- 
jected  on  behalf  of  the  defendant  that 
the  date  had  been  altered  from  the  2nd 
to  the  22nd  day  of  March."  On  that 
statement  merely,  it  may  be  true  that  the 
defendant  was  not  entitled  to  the  verdict, 
because  if  the  alteration  were  made  before 
it  had  been  accepted  the  plaintiff  would 
be  entitled  to  the  verdict,  since,  if  when 
the  defendant  accepted  it,  it  bore  date  the 
22nd,  the  allegation  on  the  record  would 
be  true.  There  is,  however,  reason  to 
doubt  whether  the  &cts  were  as  I  have 
supposed.  Baron  Parke  observed,  "  The 
date  is  immaterial."  Though  the  accu- 
racy of  that  very  learned  Judge  was  al- 
most perfect,  yet  I  have  no  hesitation  in 
saying,  that  that  observation  is  inaccurate 
and  contrary  to  the  law.  It  is  clear  that 
in  a  declaration  on  a  bill  payable  at  a 
certain  time  after  date,  the  date  is 
material.      Supposing  the   facte  in  that 

(1)  13  Mee.  &  W.  778 ;  s.  c.  14  Law  J.  Rep. 
(K.s.)Exch.  119. 
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case  to  have  been  as  I  liave  suggested, 
then  tbe  ease  was  well  decided,  but  if  the 
facts  really  were  that  the  alteration  of  the 
date  took  place,  not  only  after  the  bill 
had  been  accepted,  bnt  after  the  defen- 
dant had  pnt  it  into  circulation  and  with- 
out his  Imowledge,  then  the  decision  is 
wrong,  and  we  cannot  recognise  it.  I 
say  this  the  more  confidently  because 
Parke,  B.,  is  reported  to  have  referred  to 
Hemming  v.  Trenery  (2)  as  supporting 
the  decision.  But  Hemming  y.  Trenery 
(2)  was  "  assumpsit  on  a  written  guaran- 
tie  set  forth  in  the  declaration.  Plea, 
non  assumpsit  On  the  trial  the  instru- 
ment appeared  to  have  been  interlined, 
so  as  materially  to  alter  its  effect ;  but 
without  the  interlining  it  corresponded  to 
the  declaration.  The  jury  found  that  the 
interlineation  was  made  after  the  instru- 
ment was  executed.  Held,  that  the  plain- 
tiff was  entitled  to  the  verdict,  whether 
or  not  he  was  privy  to  the  alteration ;  the 
effect  of  the  alteration,  if  any,  being  only 
to  discharge  or  modify  the  original  con- 
tract, and  therefore  constituting  a  defence 
which  required  to  be  shewn  by  way  of 
confession  and  avoidance."  That  case, 
therefore,  does  not  support  the  proposition 
which,  it  is  contended,  was  established  by 
the  decision  in  Parry  v.  Nicholson  (1). 

Mabtin,  B. — I  do  not  believe  Lord 
Wensleydale  ever  said  that  in  an  action 
against  the  acceptor  on  a  bill  payable 
three  months  after  date,  which,  when  it 
was  originally  accepted,  bore  date  the  2nd 
of  March,  and,  after  acceptance,  was 
altered  without  the  acceptor's  consent 
from  the  2nd  to  the  22nd,  the  defendant 
could  not  give  any  evidence  of  the  altera- 
tion under  a  plea  denying  the  acceptance, 
when  the  plaintiff  has  declared  on  the 
bill  as  altered.  I  cannot  believe  it  (who- 
ever may  have  reported  him  as  saying 
so),  because  he  thoroughly  understood 
these  matters.  But  assuming  that  he  did 
say  so,  then  it  must  be  considered  as 
utterly  contrary  to  Cock  v.  Ooxwell  (3) 
to  which  my  brother  Pollock  has  referred. 
That  was  an  action  by  the  indorsee  against 
the  acceptor  of  a  bill  dated  the  15th  of 

(2)  9  Ad.  &  E.  926 ;  s.  c  8  Law  J.  Rep.  (ka) 
Q.B.  160. 

(3)  2  Cr.  M.  &  R.  291 ;  8.  c.  4  Law  J.  Rep. 
Rep.  (N.S.)  Exch.  307. 


December,  payable  two  months  after  date. 
At  the  trial  the  defence  was  that  the  biU 
had  been  altered  in  its  date  after  the  ac- 
ceptance and  without  the  defendant's 
knowledge.  It  was  argued  that  the  de- 
fence could  not  be  set  up  under  the  plea 
of  non-acceptance,  and  that  the  alteration 
should  have  been  specially  pleaded,  but 
the  Court  thought  otherwise.  Bolland, 
B.,  said,  "The  defendant  says  in  sub- 
stance, the  instrument  on  which  you 
claim  against  me  I  never  accepted.  It 
cannot  be  said  to  be  the  same  instrument 
if  there  has  been  any  alteration."  And 
Alderson,  B.,  says, "  It  amounts  to  saying 
that  he  did  not  accept  the  bill  set  out  in 
the  declaration." 

This  question  is  ftilly  discussed  in  the 
notes  to  Master  v.  MtUerj  in  Smith* s  Lead' 
ing  Oases,  Yoh  L  (5th  edition),  p.  817; 
and  Mr.  Smith,  having  all  th^  cases  be- 
fore him,  says,  "  Where  the  plaintiff  de- 
clares upon  the  instrument  as  altered, 
there  the  defendant  may  raise  any  available 
defence  arising  out  of  the  alteration  under 
a  plea  denying  the  contract."  Byles  mi 
Bills  says  exactly  the  same  thing  (4),  and 
shews  the  distinction  between  a  declara- 
tion on  the  bill  in  its  altered  state  and 
one  on  the  bill  in  its  original  condition. 

Pollock,  B. — ^I  never  had  any  doubt 
on  this  question,  which  has  constantly 
been  discussed  in  the  chambers  of  pleaders. 
In  declaring  on  a  bill  of  which  the  date 
has  been  altered,  the  plaintiff  always  has 
the  option  of  alleging  the  original  or  the 
altered  date.  If  he  declares  on  the  al- 
tered date,  the  defendant  need  not  plead 
the  alteration  specially  (see  BuUen  and 
Leake,  3rd  edition,  p.  532,  6),  but  may 
rely  on  the  plea  of  non-acceptance.  That 
was  decided  in  Cock  v.  Ooxwell  (3).  That 
case  was  not  referred  to  in  Barry  v.  NiehoU 
son  (1),  but  it  has  ndver  been  doubted 
that  it  was  a  good  decision. 

Then  Mr.  Griffits  argued  that  the  date 
was  immaterial,  and  rehed  on  section  49 
of  the  Conmion  Law  Procedure  Act, 
1852,  as  an  authority  for  that  proposition. 
That  section  enacts  that  '*  All  statements 
which  need  not  be  proved,  such  as  the 
statement  of  time,  quantity  and  value, 
where  these  are  immaterial  .  •  •  shall  be 

(4)  ByUs  an  BUU  (10th  editioD),  p.  322,  323. 
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omitted."  But  the  date  of  a  bill  is 
material,  and  mast  be  proved  as  alleged 
in  the  declaration.  The  defendant  having 
pleaded  non-acceptance,  the  date  was 
most  material  to  the  issue,  which  was 
whether  he  accepted  a  bill  dated  the  11th 
of  October.  I  quite  agree  that  we  ought 
not  to  throw  the  least  doubt  on  the  law 
by  granting  a  rule. 

B^h  refused. 

Attorneys — Harper,  Broad  &  Co.,  for  plaintiff; 
Gregory,  Bowcliffes  &  Co.,  for  defendant. 


[IN  THE  EXCHEQUER  CHAMBER.] 
(Appeal  from  the  Court  of  Exchequer.) 

1873.  T  MOBEISON  V.  THE  TJNIVBBSAL 
Eeb.  14.    >         MABINE  INSUBA17CE  OOHPAmf 

May  10.  J        (limited). 

Mariite  Lisura/nce — Slip — Policy — Con- 
cealment of  Material  Fact — Election — Ap- 
peal on  Matter  of  Discretion — Common  Law 
Procedure  Acty  1854,  ss.  35,  41. 

Underwriters  having  agreed  v/pon  the 
terms  f(yr  a  ma/rme  insurance  mth  the  broker 
of  the  assured,  imtialled  the  slip  and  de- 
bited the  broker  uMh  the  premvwm,  in  igno- 
rance of  a  fact  material  to  be  comm/unicated 
to  them,  and  known  to  the  broker.  Shortly 
afterwards  the  underwriters  discovered  the 
concealment,  cmd  mentioned  it  to  the  broker, 
but  raised  no  objection,  and  afterwa/rds,  at 
the  usual  time,  executed  amd  delivered  to 
the  broker  in  silence  a  stamped  policy  in 
accordance  vnth  the  slip.  News  of  a  total 
loss  Juwing  arrived,  they  repudiated  their 
liability  on  the  grownd  of  the  concealment^ 
and  the  asswred  sued  them  on  the  policy. 
By  30  8f  31  Vict.  c.  23.  s.  9,  no  policy  shall 
be  pleaded  or  given  in  evidence  vn  any 
Cowrt,  or  admitted  in  any  Cowrt  to  be  good 
<yr  available  in  law  or  in  Equity  unless  duly 
stamped.  It  was  conceded  that  in  effecting 
marine  insv/rances,  when  the  slip  is  initialled 
the  contract  is  considered  concluded ;  and  it 
was  proved  to  be  the  usage  to  issue  a 
stamped  policy  in  accordance  unlh  the  slip, 
no  matter  what  might  happen  after  the  slip 
was  initialled. 

Blagkbubn,  J.,  directed  the  jury  thai 
the  underwriters  could  not,  after  discover- 
ing the  concealment,  sa^,  "  we  elect  to  go 


on,^^  and  afterwards^  on  hearing  of  the 
loss,  repudiate  the  contract,  but  were  bound 
within  a  reasonable  time  after  the  dism 
covery  to  elect  whether  they  would  avoid 
the  contract  on  that  ground ;  and  he  asked 
the  jury  whether  the  underwriters  had,  after 
the  discovery,  elected  to  treat  the  policy  as 
subsisting,  telling  them  that  he  himself 
attached  no  weight  to  the  delivery  of  the 
stamped  policy  : — ; 

Held  (reversing  the  judgment  of  the 
Exchequer),  tJiat  there  was  no  misdirection 
of  which  the  assured  could  complain;  that 
since  the  assured  had  not  been  induced  to 
alter  his  position  by  a  belief  that  the  under- 
vrriters  had  elected  to  treat  the  contract  as 
binding,  the  delivery  of  the  stamped  policy 
was  not  an  act  of  estoppel;  nor  even  prima 
facie  evidence  of  an  election,  so  as  to  make 
it  incurribent  on  the  underwriters  to  shew 
that  the  assured  did  not  understand,  or 
had  no  right  to  understand,  the  conduct  of 
the  underwriters  as  an  election. 

Upon  an  appeal  to  the  Exchequer  Chamber 
from  a  decision  of  the  Court  below,  making 
absolute  a  rule  for  a  new  trial,  the  respon- 
dent cam/not  support  that  decision  on  the 
ground  that  the  verdict  was  against  the 
weight  of  evidence  ;  for  under  the  Commxm 
Law  Procedure  Act,  1854,  the  Court  of 
Appeal  has  no  jurisdiction  to  entertain  thai 
question  in  any  form. 

Appeal  from  a  decision  of  the  Court  of 
Exchequer,  making  absolute  a  rule  for  a 
new  tnal,  reported  at  page  17» 

Benjamin  (Butt  and  James  MeUor  with 
him),  for  the  defendants,  appellants,  con- 
tended that  the  delivery-  of  the  stamped 
policy  was  not  any  evidence  of  an  election, 
since  the  proved  usage  was  to  deliver  it, 
even  after  the  underwriters  had  discoverd 
that  thev  had  been  induced  to  initial  the 
slip  by  the  concealment  of  a  material  &ct ; 
that  we  assured  would  have  no  means  of 
bringing  the  question  into  Court  (30  &  31 
Vict.  c.  23.  ss.  4,  7,  9)  if  the  underwriters 
made  themselves  the  judges,  and  refused 
to  deliver ;  that  they  would  be  acting  dis- 
honourably in  so  refusing ;  that  the  broker 
knew  this,  and  did  not  consider  the  de- 
livery as  an  election;  and  that  to  hold 
the  contrary  would  have  the  effect  of  en- 
tirely changing  the  practice  of  marine  in- 
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snrance.  Th»t  the  delivery  of  the  stamped 
polioj  was  a  mere  mechanical  act,  the  ne- 
cessanr  consequence  of  initialling  the  slip, 
and  that  if  me  underwriters  Imd  super- 
human power  they  would  issue  stamped 
polioies  immediately  on  the  making  of  the 
contract.  That  this  being  xmderstood  by 
both  parties,  the  underwriters  were  not 
bound  to  Tolunteer  an  election ;  that  it 
was  the  interest  of  the  assured  to  have  an 
election  declared,  and  that  it  lay  on  him 
therefore  to  ask  for  it.  He  also  cited  (in 
addition  to  the  cases  referred  to  in  Uie 
Court  below)  Olough  y.  The  London  and 
North  Western  Railway  Company  (1). 

Holker  {Herschell  and  McDonnell  with 
him),  for  the  plaintiff,  urged  all  the  argu- 
ments used  in  the  Court  below,  except  as 
to  the  point  arising  on  the  contents  of 
Lloyd*8  LUta,  He  aJso  contended  that  he 
was  at  liberty  to  support  the  decision  be- 
low on  the  ground  that  the  yerdict  was 
against  the  weight  of  eyidence,  that  being 
one  of  the  grounds  on  which  the  rule  to 
shew  cause  was  granted ;  because  though, ' 
by  the  Common  Law  Procedure  Act, 
1854,  s.  85,  "  no  appeal  shall  be  allowed  " 
on  such  a  ground,  yet  the  plaintiff  was 
not  appealing;  and  he  argued  that  the 
words  of  section  41,  "  The  Court  of  Ap- 
peal shall  giye  such  judgment  as  ought 
to  haye  been  giyen  in  the  Court  below," 
were  large  enough  to  admit  this  conton- 
tion. 

[Blackbuen,  J. — ^We  all  think  that 
question  cannot  be  entertained.] 

Our,  adv,  vuli. 

The  judgment  of  the  Court  (2)  was 
(on  May  10)  read  by 

HONTMAH,  J. — This  is  an  appeal  by  the 
defendants  from  a  decision  of  tiie  Court  of 
Exchequer,  making  absolute  a  rule  ob- 
tained by  the  plaintiff  for  a  new  trial.  The 
action  was  brought  by  the  plaintiff,  the 
owner  of  the  ship  Gamibria^  on  a  policy  on 
chartered  freight,  dated  the  12th  of  Octo- 
ber, 1870,  for  500Z.  Thedefendantepleaded, 
among  other  pleas,  concealment  of  a  mate- 
rial fact.  The  case  came  on  for  tria  1  before 
Blackburn,  J.,  at  the  Liyerpool  Winter 
'     •       1871. 


(1)  41  Law  J.  Eep.  (n.8.)  Exch.  17. 

(2)  Blackbura.  Jt;   Keating,  J.;  Mellor,  J.; 
Lush,  J. ;  and  Honjman,  J. 


The  following  were  the  facts  proyed,  so 
far  as  is  material  to  the  question  before 
us :   The  insurance  in  question  was  ef- 
fected by  the  plaintiff  through  his  brokers 
in  London,  Messrs.  Preyite  &  Greig.   On 
the  8th  of  October,  1870,   the  plaintiff 
gaye  orders    to  his    brokers    to  insure 
5,000L  on  the  ship  and  5,0001.  on  freight, 
and  on  the    10th   he    sent    to  Messrs. 
Previt^  &  Greig  a  telegram  in  the  follow- 
ing words—"  10th  of  October,  1870,  since 
writing  Saturday,  paragraph  in  Mercury — 
*  Cambria^  quaere  CameOy  from  New  Orleans, 
aground   on  North  Breaker.'     To-day's 
Mercury  says :  *  the  yessel  on  the  North 
Breaker  reported  yesterday  as  T%e  Gam- 
hria  is  stated  to  be  The  Cameo  from  New 
Orleans ; '  can  you  find  out  at  Lloyd's  T  Let 
me  know  by  wire  before  acting."     The 
broker,  upon  receipt  of  the  orders  and  tele- 
gram, proceeded  to  endeayour  to  ascertain 
whether  the  ship  reported  to  be  aground 
was  or  was  not  The  Cambria.     He  accord- 
ingly (as  was  admitted  on  the  part  of  the 
defendants)  in  good  faith  proceeded  to 
coyer  the  risk,  and  prepared  the  usual 
slip,  and  on  the  12th  of  October,  1870,  a 
line  of  5003.  was  taken  by  the  defendant's 
assistant-underwriter,   Mr.   Prichett  (in 
the  absence  of  Mr.  Fisk,  the  principal  un- 
derwriter), aud  that  slip  was  initialled  by 
him.     The  broker  did  not  communicate 
to  Mr.  Prichett  the  orders  he  had  receiyed 
from  the  plaintiff,  or  the  telegram  of  the 
10th,  or  giye  the  underwriters  the  oppor- 
tunity of  judging  for  themselyes  whether 
the  ship  reported  to  be  aground  was  or 
was  not  The  Cambria.     Information  re- 
lating to  the  grounding  of  The  Cambria 
had  appeared  m  lAoyd's  List  of  the  8th  of 
October,  but,  by  mistake,  had  not  been 
inserted  in  the  Loss  Book,  and  was  not  so 
inserted  till  the  12th  x)f  October,  after  the 
risk  had  been  taken  by  the  defendants. 
This  was  seen  by  Mr.  Prichett   shortly 
afterwards  on  the  same  day,  and  he  then 
learnt  from  the  broker  th^t  he  had  been 
in  possession  of  the  information  which  he 
had  not  communicated  to  him. 

It  was  admitted  that  in  effecting  ma- 
rine insurances  the  matter  is  considered 
merely  as  negotiation  till  the  slip  is  ini- 
tialled, but  uiat  when  that  is  done,  the 
contract  is  considered  to  be  concluded. 
It  was  proyed  to  be  the  usage  of  under* 
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writers  to  issue  a  stamped  policy  in  ac- 
cordance with  the  slip,  notwithstanding 
anything  that  might  happen  ^fber  the 
initialling  of  the  slip.  But  it  was  not 
stated  to  be  the  usage  to  do  so  without 
protesting  or  notifying  to  the  assured  that 
it  was  the  intention  of  the  underwriters, 
notwithstanding  the  delivery  of  a  stamped 
policy,  to  rely  on  the  concealment ;  and 
as  in  general  the  concealment  is  not  dis- 
covered till  after  the  policy  is  issued — 
there  probably  was  no  usage  on  the  sub- 
ject. It  was  further  proved  to  be  the 
practice  of  the  defendants  always  to  date 
the  policy  as  of  the  date  of  the  slip,  and 
that  the  ordinary  course  of  business  in 
the  defendants'  office  is,  that  the  slips, 
after  being  initialled,  are  sent  from  the 
underwriting  department  to  the  secre- 
tary's department,  and  there  stamped 
policies  are  filled  up  by  the  clerks  in  ac- 
cordance with  the  slips,  and  signed  by  the 
directors,  and  left  in  the  office  until  called 
for  by  the  brokers.  Accordingly  the  clerks 
in  the  secretary's  department  filled  up  a 
stamped  policy  in  accordance  with  the 
slip,  dating  it  as  of  the  12th  of  October, 
1870,  and  this  was  executed  by  the  direc- 
tors on  the  14th  or  15  th  of  October,  and 
deposited  in  the  usual  way  in  the  office, 
and  taken  away  by  the  brokers'  clerk  on 
tKe  14th  or  15th.  In  the  meantime,  viz., 
on  the  13th  of  October,  Mr.  Fisk  had  re- 
turned to  London,  and  was  then  informed 
by  Mr.  Prichett  of  the  circumstances 
attending  the  taking  of  the  risk,  and  that 
the  information  about  the  grounding  had 
not  been  communicated  to  him ;  but  it  did 
not  appear  that  Mr.  Fisk  took  any  steps 
in  the  matter,  though  he  stated  that  he 
was  the  person  whose  duty  it  would  be, 
on  ascertaining  there  had  been  a  conceal- 
ment, to  determine  whether  the  insurance 
should  be  carried  out. 

On  the  19th  of  October,  news  was  re- 
ceived that  the  ship  lost  was  the  Gamhria, 
and  the  defendants  on  the  next  day  gave 
notice  to  the  brokers  that  they  repu- 
diated all  liability.  Except  this  the 
defendants  never  gave  any  notice  to  the 
plaintiff  or  his  brokers — or  protested  in 
any  way  against  being  liable  on  the 
policy.  The  premium  was  debited  to 
the  broker  in  the  usual  way  but  was  not 
payable  till  the  8th  of  November^  and 


was  tendered  to  the  defendants  after  the 
20th  of  October  but  refused  by  them. 

Thp  learned  Judge  told  the  jury  that 
when  an  underwriter  discovers  that  there 
has  been  a  material  concealment  in  ef- 
fecting phe  insurance  he  is  not  bound  to 
put  an  end  to  the  policy,  but  has  a  right  at 
Ids  election  to  say,  "  You  have  been  guilty 
of  a  concealment  which  would  entitle  me 
to  determine  the  policy,  but  I  prefer  to 
go  on  with  it ; "  but  he  cannot  say,  "  I  elect 
to  go  on,"  and  then,  when  he  hears  there 
is  a  loss  say,  "  now  that  I  hear  there  is  a 
loss,  I  will  not  recognise  the  policy."  He 
cannot  keep  the  contract  and  get-  rid  of  it 
too.  He  has  a  right  to  say,  "  Take  back 
your  premium  and  make  the  contract  a 
nullity,"  or  to  say,  "  You  have  done  what 
has  entitled  me  to  get  rid  of  the  contract, 
but  I  will  keep  the  premium  and  go  on." 
He  has  a  perfect  right  to  do  either  of 
those  things,  and  when  he  has  got  notice 
of  the  concealment  he  is  bound  to  make 
his  election  within  a  reasonable  time  ;  he 
is  not  bound  to  do  it  with  desperately  hot 
speed.  A  man  cannot  wait  to  take  his 
chance,  he  must  elect  within  a  reasonable 
time. 

The  learned  Judge  then  examined  the 
evidence,  and  pointed  out  to  the  jury 
that  Mr.  Prichett  knew  on  the  12th  of 
the  concealment  by  the  broker ;  th%t  on 
that  day  he  told  Mr.  Fisk  so,  and  that 
Mr.  Fisk  was  the  man  to  determine  whe- 
ther the  premium  should  be  returned ; 
that  he  knew  on  the  13th  of  October  of 
the  non-disclosure,  and  that  he  might 
have  returned  the  premium,  or  had  a 
right  to  say  he  would  return  the  premium, 
and  that  the  return  of  the  premium  would 
indicate  that  he  considered  that  he  was 
not  liable ;  that  no  doubt  if  he  had 
offered  Xo  return  the  premium,  Mr.  Pre- 
vit6's  answer  would  have  been,  "  I  will  not 
take  it,"  but  still  that  Mr.  Fisk  had  no 
right  to  hold  the  premium — that  be  could 
not  play  fast  and  loose — ^but  must  either 
adopt  or  refuse  it. 

The  learned  Judge  ftirther  told  the  jury 
that  although  a  good  deal  had  been  said 
about  the  sup  and  the  stamped  policy,  he 
thought  that  as  regarded  that  part  of  the 
case  it  made  no  difference  whatever,  and^ 
remarked  that  he  believed  (though  the 
jury  probably  knew  better  than  he  did) 
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that  it  had  been  quite  correctly  stated 
that  the  putting  it  on  the  slip  was  con- 
sidered in  fair  dealing  and  mercantile 
understanding  as  being  the  contract,  as  if 
it  were  made  on  that  day.  That  this 
would  equally  apply  if  the  contract  had 
actually  issued  as  a  stamped  policy.  The 
learned  Judge  again  drew  the  attention 
of  the  jury  to  the  fact  that  Mr.  Prichett 
knew  of  the  concealment  on  the  12th  and 
Mr.  Fisk  on  the  13th,  and  that  it  was  not 
till  the  20th,  after  the  news  of  the  loss, 
that  any  steps  were  taken  by  the  de- 
fendants, and  he  then  asked  the  jury — 
"  Do  you  think  that  the  defendants  having 
the  opportunity — and  taking  into  account 
that  they  should  make  the  election  within 
a  reasonable  time — had  elected  to  go  on 
with  the  contract  ?  If  so,  that  puts  an 
end  to  the  defence.  On  this  I  express  no 
opinion  at  all.  I  leave  this  entirely  to 
you." 

Four  questions  were  lefb  by  the  learned 
Judge  to  the  jury.  The  first  is  immaterial 
as  regards  the  questions  before  us.  In 
answer  to  the  second,  the  jury  found  that 
the  concealment  was  a  material  one.  In 
answer  to  the  third — viz.,  whether  the 
broker  had  a  right  to  suppose  that  the 
underwriters  were  acquainted  with  the 
contents  of  Lloyd's  •List — they  said.  No. 
In  answer  to  the  fourth  question,  did  the 
defendant  company,  after  knowled^  that 
the  broker  had  not  disclosed  this  feet, 
elect  to  treat  the  policy  as  subsisting  ? — 
the  jury  replied.  No.  The  learned  Judge 
thereupon  directed  the  verdict  to  be  en- 
tered for  the  defendants. 

In  Hilary  Term,  1872,  Mr.  Holker  for 
the  plaintiff  obtained  a  rule  nisi  for  a  new 
trial  on  the  eround  of  misdirection,  the 
misdirection  alleged  being  that  the  learned 
Judge  ought  to  have  told  the  jqry  that 
the  defendants  were  to  be  presumed  to 
know  the  contents  of  Lloyd's  Lisis^  and 
that  the  plaintiff  was  not  bound  to  com- 
municate information  contained  in  them, 
and  that,  on  the  fstcts  found,  with  re- 
ference to  the  execution  of  the  policy 
without  protest  after  knowledge  of  the 
concealment,  the  Judge  ought  to  have 
directed  the  lury  to  find  for  the  plaintiff; 
and  also  on  the  ground  that  on  tiie  ques- 
tion of  election  the  verdict  was  against 
the  weight  of  evidence.    After  argument 


the  rule  was  made  absolute  for  a  new  trial 
by  the  majority  of  the  Court  of  Exchequer 
(Martin,  B.,  and  Bramwell,  B.),  Cleasby, 
B.,  dissenting.  From  this  decision  the  de- 
fendants appealed,  and  we  have  now  to 
determine  whether  the  case  ought  to  go 
down  to  a  new  trial. 

Upon  the  argument^  it  was  admitted  by 
Mr.  Holker,  who  appeared  for  the  plaintiff, 
that  as  the  Court  of  Exchequer  was 
unanimous  on  that  part  of  the  rule  relying 
ta  Lloyds  Lists,  and  as  no  leave  to  appeal 
was  given,  it  was  not  opentohimtocontend 
before  us  that  the  verdict  could  be  upset 
on  that  ground.  He  also  admitted  that 
he  could  not  contend  that  as  a  matter  of 
law  the  Judge  was  bound  to  tell  the  jury 
that  the  circumstances  before  mentioned 
relating  to  the  delivery  of  the  policy, 
amounted  to  an  election  to  go  on  witii 
the  insurance.  But  he  drew  oar  attention 
to  the  fEtcts  that  the  defendants  had  made 
no  &esh  entry  in  their  books — that  they 
had  not  struck  out  the  debit  of  the  pre- 
mium, and  that  the  usage  as  found  was 
only  an  usage  to  deliver  out  a  stamped 
pohcy  so  as  to  enable  the  assured  to  raise 
the  question,  and  that  it  was  not  found 
to  be  the  usage  to  deliver  it  without  a 
protest  or  reservation  of  the  underwriter's 
rights,  and  he  contended  that  the  learned 
Judge  ought  to  have  told  the  juiy  that 
the  defendants  by  not  protesting  when 
they  issued  the  policy,  as  was  done  by 
the  underwriters  in  the  case  of  Nicholson 
V.  Power  (3),  and  by  remaining  quiescent 
fipom  the  13th  of  October,  when  Mr.  Fisk 
became  aware  of  the  concealment,  down 
to  the  20th  of  October,  when  they  became 
aware  of  the  loss  of  the  ship,  had  allowed 
the  plaintiff  to  remain  under  the  belief 
that  he  was  insured,  and  could  not,  on 
hearing  of  the  loss,  repudiate  their 
liability.  He  further  submitted  that  the 
learned  Judge  ought  to  have  explained 
to  the  jury  what  amounted  to  the  ex- 
ercise of  election,  and  that  his  omission 
to  do  so  was  equivalent  to  a  misdirection. 
In  our  opinion  this  contention  is  ill 
founded.  The  law  as  to  the  rights  of  % 
person  who  has  been  induced  by  fraud  to 
enter  into  a  contract,  has  recently  been 
laid  down  by  tiiis  Court  in  Olough  v.  The 

(8)  20  Law  Times,  JXS.  680. 
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London  and  North  Western  Railway  Oom- 
^any  (4)  :  "  The  &ct  that  the  contract  was 
induced  by  fraud  did  not  render  the  contract 
void  or  prevent  the  property  from  passing, 
but  merely  gave  the  party  defitiuded  a 
riffht,  on  discovering  the  fraud,  to  elect 
whether  he  would  continue  to  treat  the 
contract  as  binding,  or  would  disaffirm 
the  contract  and  resume  his  property. 
This  was  not  controverted  at  the  bar,  and 
it  is  not  necessary  to  cite  authorities  for 
it.  And  we  further  agree  that  the  con- 
tract continues  valid  till  the  party  de- 
frtiuded  has  determined  his  election  by 
avoiding  it,  as  is  stated  in  Com,  Dig, 
Election  C,  2,  '  if  a  man  once  determines 
his  election,  it  shall  be  determined  for 
ever ' ;  and  as  is  also  stated  in  the  same 
work  C  1,  *  the  determination  of  a  man's 
election  shall  be  made  by  express  words  or 
by  act.'  And  consequently,  we  agree  with 
what  seems  to  be  the  opinion  of  all  the 
judges  below  that  if  it  can  be  shewn  that 
the  London  Pianoforte  Company  have  at 
any  time  after  knowledge  of  the  frtiud, 
either  by  express  words  or  by  unequivocal 
acts,  affirmed  the  contract,  their  election 
has  been  determined  for  ever.  But  we 
differ  from  them  in  this,  that  we  think  the 
party  defrauded  may  keep  the  question 
open  so  long  as  he  does  nothing  to  affirm 
the  contract.  The  principle  is  precisely 
the  same  as  that  on  which  it  is  held  that 
the  landlord  may  elect  to  avoid  a  lease 
and  bring  ejectment  when  his  tenant  has 
committed  a  forfeiture.  If  with  know- 
ledge of  the  forfeiture,  by  the  receipt 
of  rent  or  other  unequivocal  act,  he  shews 
his  intention  to  treat  the  lease  as  sub- 
sisting, he  has  determined  his  election 
for  ever  and  can  no  longer  avoid  the 
lease.  On  the  other  hand,  if  by  bringing 
ejectment  he  unequivocally  shews  his  in- 
tention to  treat  the  lease  as  void,  he  has 
determined  his  election  and  cannot  after- 
wards waive  the  forfeiture — Jones  v. 
Carter  (5).  We  cannot  do  better  than 
cite  the  language  of  Bramwell,  B.,  in 
Croft  V.  Lumley  (6),  which  precisely  ex- 
presses what  we  mean.  He  says,  *  The  com- 
mon expression,  'waiving  a  forfeiture,* 

(4)  41  Law  J.  Bep.  (n.8.)  Exch.  22. 
(6)  ISMeo.  &W.  718. 

(6)  6  H.  L.  Cn?.  705 ;  s.  c.  27  Law  J.  Rep.  (n  s.) 
Q.B.  321. 


though  sufficiently  correct  for  most  pur- 
poses, is  not  strictly  accurate.  When  a 
lessee  commits  a  breach  of  covenant  on 
which  the  lessor  has  a  right  of  re-entry, 
he  may  elect  to  avoid  or  not  avoid  the 
lease,  and  he  may  do  so  by  deed  or  by 
word;  if  with  notice  he  says,  under 
circumstances  which  bind  him,  that  he 
will  not  avoid  the  lease,  or  does  an  act 
inconsistent  with  his  avoiding,  as  dis- 
training for  rent  (not  under  the  statute 
of  Anne),  or  demanding  subsequent  rent, 
he  elects  not  to  avoid  the  lease ;  but  if  he 
says  he  will  avoid  or  does  an  act  incon- 
sistent with  its  continuance,  as  bringing 
ejectment,  he  elects  to  avoid  it.  In 
strictness,  therefore,  the  question  in  such 
cases  is,  has  the  lessor  having  notice 
of  the  breach  elected  not  to  avoid  the 
lease  ?  or  has  he  elected  to  avoid  it  ?  or 
has  he  made  no  election  ? ' 

"  In  all  this  we  agree  and  think  tha^ 
mutatis  mutandis,  it  is  applicable  to  the 
election  to  avoid  a  contract  for  fraud.  In 
such  cases  the  question  is,  has  the  person 
on  whom  the  fraud  was  practised,  having 
notice  of  the  fraud,  elected  not  to  avoid 
the  contract  ?  or  has  he  elected  to  avoid 
it  ?  or  has  he  made  no  election  ?  We 
think  that  so  long  as  he  has  made  no 
election,  he  retains  the  right  to  determine 
it  either  way — subject  to  this,  that  if  in  the 
interval  whilst  he  is  deliberating,  an 
innocent  third  party  has  acquired  an 
interest  in  the  property,  or  if  in  conse- 
quence of  his  delay  the  position  even  of 
the  wrongdoer  is  infected,  it  will  preclude 
him  from  exercising  his  right  to  rescind. 
And  lapse  of  time  without  rescinding  wM 
frimish  evidence  that  he  has  determined 
to  affirm  the  contract ;  and  when  the 
lapse  of  time  is  great,  it  probably  would 
in  practice  be  tr^ted  as  conclusive  evi- 
dence to  shew  that  he  has  so  determined. 
But  we  cannot  see  any  principle,  and  are 
not  aware  of  any  authority,  for  saying 
that  the  mere  fact  that  one  who  is  a  party 
to  the  fraud  has  issued  a  writ,  and  com- 
menced an  action  before  the  rescission,  is 
such  a  change  of  position  as  would  pre- 
clude the  defrauded  party  from  exercising 
his  election  to  rescind." 

In  the  case  now  before  us  the  learned 
Judge  expressly  told  the  jury  that  if  the 
defendants  had  elected  to  go  on  they 
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could  not  afterwards  on  hearing  of  the 
loss  repudiate  their  liability,  and  left  it  to 
the  jury  to  say  whether  the  defendants  had 
elected  to  go  on  with  the  contract,  calling 
their  attention  pointedly  to  the  flELct  that 
Mr.  Fisk,  whose  duty  it  was  to  determine 
the  question  whether  the  insurance  should 
be  repudiated,  knew  all  the  circumstances 
on  the  13th,  and  that  nothing  was  done 
by  the  underwriters  to  repudiate  their 
liability  till  the  20th,  after  the  receipt  of 
the  news  of  the  loss.  It  is  true  that  the 
learned  Judge  told  the  jury  that  he  him- 
self attached  no  weight  to  the  handing 
out  of  the  stamped  policy.  But  even  if 
we  were  of  opinion  that  more  weight 
might  have  been  attributable  to  this  view 
theui  wafi  given  to  it  by  the  learned 
Judge,  this  would  not  amount  to  a  mis- 
direction, nor  can  we  see  that  the  learned 
Judge  failed  in  any  way  properly  to 
explain  to  the  jury  tho  nature  of  an  act 
of  election. 

The  learned  Judge  ftirther  told  the 
jury  that  they  were  to  consider  whether 
the  election  was  exercised  within  a  reason- 
able time,  telling  them  that  the  party 
entitled  to  elect  must  do  so  within  a 
reasonable  time.  It  is  not  necessary  to 
consider  whether  this  direction  is  cor- 
rect, or  whether  the  party  entitled  to 
elect  may  not  do  so  at  any  time,  unless  in 
the  meantime  he  has  elected  to  affirm  the 
contract,  or  unless  the  rights  of  third 
parties  have  intervened,  or  the  other  party 
to  the  contract  has  altered  his  position 
under  the  belief  that  the  contract  was  a 
subsisting  one ;  for,  if  the  latter  be  the 
correct  view,  the  direction  of  the  learned 
Judge  was  too  favourable  to  the  plaintiff, 
and  of  course  he  cannot  comphun  of  it. 
J£  indeed  it  had  appeared  that  in  conse- 
quence of  the  delay  and  of  any  absence 
of  protest  by  the  defendants  the  plaintiff's 
position  had  been  altered,  and  he  had 
thereby  been  induced  to  believe  that  the 
defendants  intended  to  waive  their  right 
to  avoid  the  contract  of  insurance,  and 
had  consequently  abstained  from  effecting 
insurance  elsewhere,  we  should  probably 
have  thought  that  though  there  had  been 
in  fact  no  exercise  by  the  defendants  of 
their  right  of  election  the  case  fell  within 
the  view  taken  in  ClonghY.  The  London  and 
North  Western  EaUway  Convpany  (4),  and 


that  this  question  ought  to  have  been 
submitted  to  the  jury.  But  in  truth, 
although  the  plaintiff  was  examined  as  a 
witness  on  his  own  behalf,  he  did  not 
assert  that  he  was  induced  by  the  de- 
fendants' conduct  to  think  the  policy  a 
binding  one,  and  consequently  abstained 
from  effecting  a  fresh  policy.  And  look- 
ing at  the  letters  that  passed  between  the 
plaintiff  and  his  brokers  set  out  in  the 
appendix  to  the  Case  (which  shew  that 
the  broker  could  not  succeed  in  covering 
the  ship  or  freight  for  any  amount 
beyond  that  already  effected)  it  is  im- 
possible that  any  such  case  could  have 
been  successfully  made,  and  we  therefore 
think  that  the  learned  Judge  would  have 
been  wrong  had  he  left  any  such  question 
to  the  jury. 

It  remains  only  to  eicamine  the  reasons 
given  by  Martin,  B.,  and  Bramwell,  B., 
for  granting  a  new  trial.  The  letters  to 
which  we  have  alluded  do  not  appear  to 
have  been  brought  before  those  learned 
Judges,  and  we  cannot  help  thinking  that 
if  their  attention  had  been  drawn  to  them 
they  would  probably  have  arrived  at  a 
different  conclusion.  Martin,  B.,  treats 
the  case  as  one  of  estoppel,  but,  accord- 
ing to  a  long  series  of  cases  like  Pickard 
V.  Sears  (7),  the  estoppel  would  only  arise 
on  proof  that  the  plaintiff  had  been  pre- 
judicially affected  by  a  belief  that  the 
defendants  were  treating  the  contract  as 
binding. 

Bramwell,  B.,  does  not  rest  his  judg- 
ment precisely  on  this  ground,  but  it  is 
evident  that  he  was  a  good  deal  influenced 
by  the  belief  that  the  defendants'  silence 
prevented  the  plaintiff  insuring  elsewhere, 
which,  as  we  have  pointed  out,  was  not 
the  case.  The  learned  Baron  seems  to 
have  thought  that  it  was  the  duty  of  the 
defendants  within  a  reasonable  time  after 
discovering  the  concealment  to  notify  to 
the  plaintiff  their  intention  to  avoid  the 
policy,  and  that,  by  not  doing  so,  and 
handing  out  the  policy  without  objection, 
they,  in  the  absence  of  any  evidence  to 
explain  their  conduct,  entitled  the  assured 
to  treat  it  as  an  election  not  to  avoid  the 
contract.  It  is  to  be  observed  that  he 
does  not  go  the  length  of  saying  that 

(7)  6  Ad.  &  £.  469. 
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Blackburn,  J.,  ought  to  have  told  the 
jury  that  the  handing  oat  of  the  policy 
without  protest  did  in  point  of  law 
amount  to  an  affirmance  of  the  contract, 
which  precluded  the  defendants  from 
afterwards  raising  the  question,  but  that 
he  ought  to  have  left  to  them  the  circum- 
stances of  the  case  as  putting  the  burden 
of  proof  on  the  defendants  to  shew  that 
the  plaintiff  did  not  understand  or  had  no 
right  to  understand  the  conduct  of  the 
defendants  as  an  election. 

For  the  reasons  already  given  we  think 
that  this  is  not  so,  and  that  if  there  really 
was  no  election  it  is  wholly  immaterial 
whether  the  plaintiff  understood  or  had  a 
right  to  understand  the  conduct  of  the 
defendants  as  amounting  to  an  election, 
unless  under  that  belief  he  altered  his 
position.  For  these  reasons  we  think  that 
the  charge  of  the  learned  Judge  is  not 
open  to  any  of  the  objections  made  to  it. 

It  was,  however,  further  contended  by 
Mr.  Holker  that  though  an  application 
for  a  new  trial  on  the  ground  of  the  ver- 
dict being  against  the  evidence  cannot  be 
carried  to  the  Exchequer  Chamber,  it  was 
competent  to  him,  in  supporting  the 
judgment  of  the  Court  below,  to  rely  on 
the  alleged  unsatisfactory  character  of  the 
verdict  as  a  reason  for  allowing  the  rule 
for  a  new  trial  to  stand.  We  are,  how- 
ever, clearly  of  opinion  that  this  is  not 
so.  Sitting  here  as  a  Court  of  Appeal 
we  have  no  jurisdiction  to  deal  with  any- 
thing but  matters  of  law,  and  cannot 
entertain  the  question  whether  the  ver- 
dict be  or  be  not  satisfactory,  or  any  other 
question  of  mere  discretion.  The  result  is 
that  the  judgment  of  the  Court  of  Exche- 
quer must  be  reversed,  and  the  rule  for  a 
new  trial  discharged. 

Jiulgment  reversed. 


Attorneys-  Sharpe,  Parkew  &  Co.,  agents  for 
Laoes,  Banner  &  Co.,  Liverpool,  for  plaintiffs ; 
Thomas  &  llollams,  for  defendants. 


[IN   THE   EXCHEQUER    CHAMBEaj 
(Appeal  from  the  Court  of  Exchequer.) 

THE  COMPANY  OF  PBOPBIETOBS 
OF  THE  SHEFFIELD  WATEB« 
WOBKS  V.  BENNETT. 


1873 
May  12 
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Water  Company — Water  Bate  varying 
according  to  "  Bent "  of  Houses — "  Bent " 
meaning  "  Annual  Value  " — Poor-rates^ 
District  Bates  and  Water  Bates  to  he  de- 
ducted  from  Bent. 

The  plaintiffs  were  required  hy  their 
special  Act  to  furnish  water  to  every  inha^ 
bitant  occupying  a  house  unthin  a  certain 
district^  at  a  rate  which  varied  according  to 
the  amount  of  the  "  rent  per  annwn  "  of 
such  house.  The  defendant  was  the  owner 
of  several  houses^  which  he  let  to  tenants 
for  various  terms  not  exceeding  three  months. 
In  respect  of  some  of  the  houses  the  defend^ 
ant  paid poor-rateSf  district  rates  and  water" 
rates,  instead  of  the  tenoAits,  either  because 
Tie  liad  let  tlie  houses  on  those  terms,  or  bc" 
cause  the  obligation  was  imposed  on  him  by 
staiute : — Held  (affirming  tlie  judgment  of 
the  Court  below) ,  that  in  calculating  tlie 
water-rate,  the  payments  made  by  tlie  de^ 
fendant  in  either  case  must  be  deducted 
from  the  rents  at  which  the  houses  were  let. 

This  was  an  appeal  from  the  decision  of 
the  Court  of  Exchequer,  giving  judgment 
for  the  defendant  on  a  Special  Case. 
The  facts  are  fully  stated  in  the  report  of 
the  case  below,  41  Law  J.  Rep.  (n.s.) 
Exoh.  233. 

Field  (H.  James,  Kemplay  and  Barker 
with  him),  for  the  plaintiffs,  appellants. 
— The  judgment  below  rested  on  the 
ground  that  if  the  plaintiffs'  construction 
of  "  rent "  were  adopted,  strange  conse- 
quences would  follow.  There  are,  how- 
ever, many  anomalies  if  rent  means  "  an- 
nual value  ; "  e.g.,  when  the  poor-rate  is 
high  the  ''annual  value"  of  some  houses 
wUl  be  below  7Z.,  and  when  low  above  71, 
In  times  of  distress  when  the  poor-rate  is 
extremely  high,  the  landlord  would  get 
hardly  any  or  no  rent,  and  the  annual 
value  would  be  almost  nothing ;  can  the 
legislature  have  intended  to  compel  the 
company  to  supply  water  for  nothing? 
Suppose    by  statute  a  portion  of  Shef- 
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field  were  freed  from  rates  and  taxes, 
rents  would  rise,  and  the  sums  actuallj 
paid  as  rent  would  be  the  annual  values ; 
can  it  make  any  difference  in  principle  if 
by  statute  the  owner  is  obliged  to  pay  the 
rates  on  houses  below  a  certain  lunit? 
K  the  rates  are  to  be  deducted  from  the 
rent,  so  must  repairs  and  other  items, 
and  where  are  you  to  stop  ?  Since  there 
are  anomalies  in  either  of  the  two  con- 
structions, it  is  safest  to  abide  by  the  plain 
literal  meaning  of  the  words  of  section 
79  of  the  Special  Act.  Section  68  of  the 
Waterworks  Clauses  Act,  1847,  makes 
the  water-rate  depend  on  the  *' annual 
value."  That  Act  is  incorporated  with 
the  Special  Act,  except  so  &r  as  the  latter 
may  vary  it.  When,  then,  section  79  of 
the  Special  Act  makes  the  water-rate  de- 
pend on  the  "  rent,"  the  intention  seems 
clear  that  ^'  annual  value  "  shall  not  be 
the  test. 

[QuAiN,  J.— In  the  Special  Act  "  rent  *' 
is  not  always  used  accurately ;  section  80 
speaks  of  a  "  water-rent."] 

In  32  &  33  Vict.  c.  41.  s.  1,  «  rent " 
dearly  means  gross  rent.  He  also  cited 
the  cases  referred  to  in  the  Court  below. 

Manisty  {Wills  and  Cave  with  him), 
for  the  defendant,  was  not  heard. 

Blackburn,  J. — We  are  all  agreed  that 
the  difficulties  and  objections  in  the  way 
of  the  defendant's  construction  of  the 
Special  Act,  which  Mi\  Field  has  pointed 
out,  are  great  and  real.  But  there  are 
also  many  difficulties  and  objections  in 
the  way  of  the  plaintiffs'  constrcution, 
which  were  pointed  out  by  the  Court 
below,  and  we  think  that  the  latter  pre- 
ponderate, and  that  the  Court  below 
adopted  the  true  construction. 
•  Keatino,  J.;  Beett,  J.;  Quain,  J.; 
Grove,  J. ;  Archibald,  J. ;  and  Hont- 
liAN,  J.,  concurred. 

Judgment  affirmed. 

Attorneys — Pitman  and  Xane,  agents  for  Albert 
Smith  &  Son,  Sheffield,  for  plaintifis  ;  Pattison, 
Wigg  &  Co.,  agents  for  Bromhead,  Wightman 
&  Moore,  Sheffield,  for  defendant. 
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SLATER  V.  JONES. 
CAPES  V.  BALL. 


1873. 

April  28 

Debtor  and  Creditor — Composition  vnlh 
Creditors — Bankruptcy  Act^  1869,  section 
126 — Resolution  for  Composition  pleadable 
in  Bar  to  Action  for  Debt  before  DefavU  in 
Payment  of  Composition. 

If-^after  an  extraordinary  resolution  to 
accept  a  composition  payable  at  a  future 
time  or  by  instalments,  in  saiisf action  of  the 
debts  due  to  creditors  by  their  debtors,  has 
been  duly  passed,  confirmed  and  registered 
under  section  126  of  the  Ba^ikruptcy  Act^ 
1869— a  creditor  who  is  bound  by  the 
resolution  sues  for  his  original  debt  be» 
fore  default  in  payment  of  the  composition^ 
or  of  any  instalment,  the  resolution  is  plead* 
able  in  bar  of  the  action^ 

In  the  first  of  these  cases,  Staler  y* 
Jones,  the  declaration  alleged  that  the 
plaintiff  was  the  trustee  of  the  property  of 
P.  and  S.  in  their  liquidation  under  the 
Bankruptcy  Act,  1869,  and  that  Williams 
&  Co.,  on  the  20th  of  September,  1871, 
drew  a  bill  of  exchange,  now  over  due, 
payable  to  their  order  for  17Z.  11«.  tni., 
three  months  afler  date,  that  the  defen- 
dant accepted  it  and  Willitmiis  &  Co.  en- 
dorsed it  to  P.  <&  S.  before  the  presenta- 
tion of  the  petition  for  the  liquidation, 
but  the  defendant  did  not  pay  it. 

Plea — that  while  Williams  &  Co.  were 
the  holders  of  the  bill  and  before  it 
had  become  due  and  payable,  and  after 
the  Blst  of  December,  1869,  the  defen- 
dant then  being  a  debtor  unable  to  pay 
his  debts,  summoned,  in  the  manner  pre- 
scribed in  the  Bankruptcy  Act,  1869,  and 
the  Rules  made  in  pursuance  thereof,  a 
general  meeting  of  his  creditors,  which 
was  duly  held  accordingly,  notice  thereof 
having  been  duly  given  in  the  prescribed 
manner  under  the  Act  and  Rules,  and  that 
a  majority  in  number  and  three-fourths  in 
value,  estimated  according  to  the  Act,  of 
the  creditors  of  the  defendant  assembled 
at  the  meeting,  by  an  extraordinary  reso- 
lution within  the  true  intent  and  meaning 
of  the  Act,  resolved  that  a  composition  (» 
six  shillings  in  the  pound  on  the  amount 
of  the  defendant's  debts,  whereof  two 
shillings  should  be  payable  in  four 
months,  and  two  shillings  in  eight  months, 
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and  two  shillings  in  twelve  months  from 
the  complete  registration  of  the  resolu- 
tion, shonld  be  accepted  in  satis&ction  of 
the  debts  due  from  the  defendant  to  his 
creditors  respectively ;  that  the  resolution 
was  afterwards  duly  confirmed  by  a  ma- 
jority in  number  and  value,  estimated 
according  to  the  Act,  of  the  defendant's 
creditors  assembled  at  a  subsequent  gene- 
ral meeting,  of  which  due  notice  had 
been  given  in  the  proscribed  manner, 
and  which  was  held  at  an  interval  of  not 
less  than  seven  days  nor  more  than  four- 
teen days  from  the  date  of  the  first  meet- 
ing; that  the  defendant  was  present  at 
each  of  the  meetings,  and  produced  to 
the  same  respectively  a  statement  shew- 
ing the  whole  of  his  assets  and  debts, 
and  the  names  and  addresses  of  the  seve- 
ral creditors  to  whom  the  debts  re- 
spectively were  due,  and  amongst  others, 
shewing  the  amount  of  the  bill  as 
being  due  to  Williams  &  Co.,  who  were 
then  the  holders  thereof  whose  names 
and  addresses  were  shewn  in  the  state- 
ment  as  creditors  in  respect  thereof; 
that  Williams  &  Co.  accordingly  proved 
the  debt  due  upon  the  bill  under  the 
proceedings;  that  all  proceedings  were 
duly  taken  and  had  as  prescribed  by  the 
Act  and  Rules  respectively,  and  that  all 
things  happened  and  were  done,  and  all 
times  elapsed  necessary  to  make  the  ex- 
traordinary resolution  binding  on  all  the 
creditors  of  the  defendant,  including 
Williams  &  Co.  and  the  plaintiff,  and 
to  make  the  composition  a  bar  to  the 
causes  of  action  herein  pleaded  to; 
that  the  several  debts  herein  pleaded  to 
were  and  are  debts  provable  in  bank- 
ruptcy, and  that  after  the  making  and 
passing  of  the  resolutions  and  after  regis- 
tration thereof  Williams  &  Co.  endorsed 
the  bill  to  the  plaintiff,  who  then  had 
notice  of  the  several  premises,  and  that 
the  bill  was  overdue  when  first  endorsed 
to  the  plaintiff;  and  that  the  bill  was 
endorsed  to  the  plaintiff,  and  he  always 
held  the  same,  without  any  value  or  con- 
sideration. 

Replication — that  the  time  for  the  pay- 
ment of  any  part  of  the  composition  has 
not  elapsed,  and  that  no  part  of  the  same 
has  been  paid  or  tendered  to  be  paid  to 
Williams  a  Co.  or  the  plaintiff. 


Demurrer  to  the  replication  and  joinder 
therein. 

Sub-section  1  of  section  126  of  the 
Bankruptcy  Act,  1869  (32  &  33  Viort. 
c.  71),  enacts — "  The  creditors  of  a  debtor 
unable  to  pay  his  debts  may,  without  any 
proceedings  in  bankruptcy,  by  an  extra- 
ordinary resolution,  resolve  that  a  com- 
position shall  be  accepted  in  satisfaction 
of  the  debts  due  to  them  from  the  debtor." 
Sub-section  7 — "  The  provisions  of  a  com- 
position accepted  by  an  extraordinary 
resolution  in.  pursuance  of  this  section 
shall  be  binding  on  all  the  creditors 
whose  names  and  addresses  and  the 
amount  of  the  debts  due  to  whom  are 
shewn  in  the  statement  of  the  debtor 
produced  to  the  meetings  at  which  the 
resolution  has  passed,  but  shall  not  affect 
or  prejudice  the  rights  of  any  other 
creditors." 

Thesiger,  for  the  defendant,  was 
stopped. 

B.  T.  Eeid,  for  the  plaintiff.— It  is  ad- 
mitted that  section  126  of  the  Bankrupt<^ 
Act,  1869,  makes  the  composition  "  bind- 
ing" on  the  plaintiff,  but  the  defendant 
must  go  to  the  Bankruptcy  Court  to  enforce 
it,  for  that  Court  alone  can  judge  whether 
he  deserves  protection.  This  compo- 
sition is  an  accord  without  satisfaction ; 
the  plea  ought  to  allege  payment  mgdo  et 
forma.  It  is  immaterial  that  the  time  for 
payment  has  not  yet  arrived.  The  Bank- 
ruptcy Act,  1869,  does  not  make  this 
composition  more  binding  than  would  be 
an  agreement  between  a  debtor  and  cre- 
ditor, that  the  creditor  shall  take  less 
than  his  debt,  and  such  an  agreement  the 
creditor  may  cancel  at  any  time  before 
satisfaction.  The  creditors  might  have 
agreed  to  release  the  debtor  but  they  have 
not  (1),  and  it  was  held  that  a  composi- 
tion deed  under  section  192  of  the  Bank- 
ruptcy Act,  1861,  which  did  not  contain 
a  release,  could  not  be  pleaded  in  bar  of 
an  action — Olarke  v.  WUliamis  (2)  and 

(1)  General  Bole  281  says,  that  the  resolution 
may  provide  that  the  terms  of  the  composition  be 
embodied  in  a  deed,  containing  covenants  (inUr 
alia)  for  protecting  and  releasing  the  debtor. 

(2)  3  Hurl.  &  G.  508, 1001 ;  s.  c.  84  Law  J.  Bep. 
(11.8.)  Ezch.  60,  188. 
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The  IpstoneSf  ^c,  Company  v.  Patttnson 
(3).  Martin,  6.,  there  said  that  "  a  bar 
whereby  a  man  is  to  have  his  debt  extin- 
gaished  must  be  by  the  positive  enactment 
of  the  statute.  ...  If  the  proposition 
contended  for  by  the  defendant  were  cor- 
rect, great  difl&colties  would  arise,  for  tJie 
debt  having  gone  altogether  could  not  he  kept 
alive  for  any  purpose,'*  The  doctrine  that 
a  right  of  action  once  suspended,  for  ever 
so  short  a  time,  can  never  revive,  was 
clearly  explained  in  Ford  v.  Beech  (4), 
and  has  never  been  doubted.  Now 
Edwards  v.  Combe  (6)  decided  that  a  com- 
position such  as  the  present  under  section 
126,  could  not  be  pleaded  in  bar  to  an  action 
by  a  creditor  brought  after  the  debtor  had 
failed  to  pay  the  composition  at  the  ap- 
pointed time.  K  that  case  is  good  law 
the  plaintiff  might  have  sued  hefore  default 
in  payment  of  the  composition,  since 
Ford  V.  Beech  (4)  shews  that  the  right  of 
action  could  not  revive,  Edwards  v. 
Coofnhe  (5)  was  followed  by  the  Lords 
Justices  in  Be  Hatton  (6).  If  judgment 
goes  against  the  plaintiff  he  is  barred 
for  ever,  and  if  the  defendant  fails  to  pay 
the  composition  the  plaintiff  can  recover 
neither  composition  nor  original  debt. 

Thestger  m  reply. — Judgment  on  this 
plea  will  not  extinguish  the  original  debt 
nor  preclude  the  plaintiff  from  suing  for  it 
on  failure  of  paymeint  of  the  compo- 
sition, for  a  plea  of  judgment  recovered 
against  the  plaintiff  must  shew  that  the 
cause  of  action  was  determined  against 
the  plaintiff  on  grounds  constituting  the 
judgment  a  defence  to  the  present  action 
— BuUen  and  Leake,  3rd  edit.  p.  575  (a), 
Phillips  V.  Ward  (7),  Walker  v.  NeviU 
(8),  Newington  v.  Levy  (9),  and  Jeffs  v. 
I)ay  (10),  where  to  an  action  for  a  debt 
an  equitable  plea,  that  the  plaintiff  had 

(3)  2  Hurl.  &  C.  829 ;  8.  c.  33  Lav  J.  Rep.  (n.s.) 
Ezch.  193,  195. 

(4)  11  Q.B.  Rep.  842,  867;  s.  c  17  Law  J. 
Rep.  (n.8.)  Q.B.I  14,  116. 

(6)  41  Law  J.  Rep.  (n.s.)  C.P.  202. 

(6)  41  Law  J.  Rep.  (n.8.)  Bankr.  12. 

(7)  2  HurL  &  C.  717 ;  8.  c.  83  Law  J.  Rep.  (if.8.) 
l&uh,  7. 

(8)  3  Hurl.  &  C.  403 ;  8.  c.  34  Law  J.  Itep.  (n.s.) 
Exch.  73. 

(9)  39  Law  J.  Rep.  (n.8.)  C  J».  334. 

ho)  7  B.  &  S.  260 ;  8.  c.  36  Law  J.  Rep.  (>t.s.) 
Q,B.  99. 


assigned  the  debt  to  another  (who  had 
given  notice  to  the  defendant),  and  was 
suing  in  fiuud  of  the  assignment,  was  held 
good.  Blackburn,  J.,  there  said  that  if 
the  right  to  sue  for  the  debt  was  ever 
revested  in  the  plaintiff,  the  judgment  for 
the  defendant  would  be  no  bar  to  the 
action.  No  doubt  the  words  of  section 
126  are  similar  to  those  relating  to  com. 
position  deeds  in  the  Act  of  1861,  but 
those  were  deeds  between  the  psurties, 
here  the  statute  steps  in.  The  pro- 
yision  in  section  126,  sub-section  7, 
that  a  composition  "shall  not  affect  or 
prejudice  the  rights  of  any  other  cre- 
ditors," shews  &at  the  rights  of  the 
specified  creditors  were-  intended  to  be 
affected.  The  Earners  of  the  Act  and 
forms  certainly  never  meant  (as  the  plain- 
tiff suggests)  that  the  debtor  should  be 
compelled  to  go  to  the  Bankruptcy  Court 
to  enforce  the  composition,  for  there  is  no 
form  for  such  a  proceeding.  The  forms 
80,  81  and  82  for  enforcement  are  all 
framed  for  application  by  a  creditor. 

The  Court  then  desired  to  hear  the 
argument  for  the  plaintiff  in  Capes  v.  Ball, 

In  that  case  the  declaration  was  against 
the  defendant  as  acceptor  of  a  three  months* 
bill  of  exchange  for  25^.  drawn  by  Robin- 
son on  November,  1, 1872,  and  payable  to 
his  order,  and  indorsed  by  him  to  the 
plaintiff,  and  now  over  due. 

Plea. — That  after  accepting  the  bill, 
and  before  action,  the  defendant  in  due 
conformity  with  the  provisions  of  the 
Bankruptcy  Act,  1869,  and  the  Rules  made 
pursuant  thereto,  presented  a  petition  for 
a  Uquidation  of  his  affairs  by  arrangement 
or  composition ;  that  at  a  general  meeting 
of  the  creditors  convened  and  held  pur- 
suant to  the  Act  and  the  Rules,  on  the 
20th  of  December,  1872,  a  resolution  was 
passed  by  a  majority  in  number  and 
three-fourths  in  value  of  the  creditors, 
agreeing  to  accept  a  composition  of  one 
shilling  in  the  pound  from  the  defendant, 
to  be  paid  within  three  months  after  the 
final  registration  of  the  resolution ;  that 
the  resolution  was  confirmed  by  a  maj<Hity 
in  number  and  value  of  the  creditors  as 
assembled  at  a  subsequent  general  meet- 
ing convened  and  held  in  due  conformity 
with  the  Act  and  the  RuleSi  on  the  2nd 
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of  January,  1873;  that  the  resolntioii, 
together  with  the  statement  of  the  de« 
fendant  as  to  assets  and  debts  required 
by  the  Act  and  the  Rales,  and  made  in 
duo  conformity  therewith,  was  duly  pre- 
sented to  the  Registrar,  who  forthwith 
duly  registered  the  same ;  that  the  defend- 
ant in  diat  statement  stated  the  amount  of 
the  bill  and  the  name  and  address  of 
Robinson ;  that  the  plaintiff  became  and 
is  bound  by  the  resolution  ;  and  that  the 
composition  was  not  at  the  commence- 
ment of  this  action,  nor  is  now  payable. 

Demurrer  to  the  plea,  and  joinder 
therein. 

Wood  HiU,  for  the  plaintiflf.— Though 
the  facts  are  not  precisely  identical  with 
those  in  Slater  v.  Jones^  the  same  prin- 
ciple must  decide  ooth.  That  such  a 
plea  is  no  bar  to  the  action  was  conclu- 
sively decided  by  The  Ipstones^^c.^  Oo„v, 
Pattinson  (3)  and  by  In  re  Hatton  (6). 
There  Hellish,  L.J.,  said  that  where  the 
creditors  agree  to  accept  a  composition 
the  debtor  is  not  discharged  unless  he 
pays  the  composition,  and  that  there  is 
nothing  in  the  Act  to  alter  this  state  of 
things.  It  cannot  amount  to  more  than 
a  covenant  not  to  sue  while  the  instal- 
ments are  paid,  and  it  has  been  held  that 
such  a  covenant  is  not  pleadable  in  bar — 
Bojf  V.  Jones  (11).  To  hold  that  this 
plea  is  a  bar  will  be  to  add  to  the  statute 
words  which  the  Courts  have  always 
refused  to  add  to  composition  deeds. 
It  is  conceded  that  payment  of  the  com- 
position would  be  a  bar. 

[Kelly,  C.B.— If  the  plaintiff  h^  judg- 
ment, perhaps  the  composition  may  be 
paid  the  next  day  ?] 

The  Court  of  Bankruptcy  would  then 
restrain  the  plaintiff  from  proceeding  with 
his  judgment. 

Haeelfooty  for  the  defendant.,  was  not 
heard. 

Kelly,  C.B. — I  think  in  both  these 
cases  the  defendant  is  entitled  to  judg- 
ment. In  both  the  question  is  raised 
whether,  when  a  resolution  has  been 
passed  under  section  126  of  the  Bank- 
ruptcy Act,  1869,  to  accept  a  composition 
to  be  paid  by  instalments  or  at  a  future 

(11)  10  Com.  B.  Rep.  K.S.  416;  s.  c.  84  Law 
J.  Sep.  (N.9.)  C  J".  306. 


time,  a  creditor  who  is  bound  by  that 
resolution  is  disabled  from  suing  for 
his  debt  before  the  time  for  payment 
of  the  composition  or  of  any  in- 
stalment. With  reference  to  the  Bank- 
ruptcy Act  of  1861  and  to  the  cases 
decided  on  it,  it  is  unnecessary  to  say 
more  than  that  there  is  this  distinc- 
tion between  the  statutes  —  The  pro- 
visions of  the  Act  of  1861  are  to  the 
effect  that  where  a  prescribed  majority  of 
the  creditors  agreed  to  accept  a  composi- 
tion, the  agreement  of  the  majority  should, 
if  certain  conditions  were  complied  with, 
be  binding  on  the  whole  body.  Com- 
position deeds  were  framed  under  that 
Act  differing  from  one  another  in  a  great 
variety  bf  ways,  some  extinguishing  the 
original  debt,  and  some  not.  If  the  deed 
contained  a  release  or  equivalent  words, 
it  was  pleadable  in  bar,  but  not  other- 
wise, and  it  was  necessary  to  consider  the 
terms  of  the  deed  to  find  out  whether  the 
parties  intended  that  the  deed  should  be 
a  bar.  But  in  the  Act  of  1869  the  pro- 
visions are  entirely  different,  and  the  oases 
decided  under  the  Act  of  1861  do  not 
apply,  for  there  is  here  no  deed,  and  there- 
fore no  terms  to  be  considered.  The  statute 
does  not  refer  to  the  terms  of  the  resolu- 
tion, but  simply  says  the  creditors  may 
resolve  "that  a  composition  shall  be 
accepted  in  satisfaction  of  the  debts  due 
to  them  from  the  debtor.*'  Can  those 
words  possibly  mean  that  immediately 
after  the  resolution  is  made,  a  creditor 
who  has  agreed  to  that  resolution,  can 
bring  an  action  for  his  debt?  A  con- 
struction so  repugnant  to  every  principle 
of  reason  would  require  express  words  to 
support  it.  The  debtor  may  have  entered 
into  transactions  upon  the  faith  that 
no  demands  will  be  made  upon  him  till 
the  time  for  payment  arrives.  The  cases 
collected  in  note  (x)  to  Siarhie  on  Evi- 
dence (vol.  2,  tit.  "  Accord  ")  cited  by 
my  brother  Bramwell  during  the  argu- 
ment, shew  that  where  many  creditors 
ame  to  accept  a  composition  the  consent 
of  the  others  is  a  good  consideration  to 
each  creditor.  It  would  be  entirely  in* 
consistent  with  those  cases  to  hold  that 
the  plaintiff's  construction  of  the  statute 
is  the  true  one. 

I  think,  therefore,  that  a  creditor  who  is 
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bound  by  such  a  resolution  as  the  present 
cannot  sue  for  his  original  debt  till  the  time 
for  payment  arrives  and  de&ult  is  made. 

As  to  In  re  JSatton  (6),  the  Lords  Jus- 
tices decided  no  more  than  this — that  a 
creditor  may  bring  an  action  to  recover 
his  original  debt  if  the  condition  to  be 
observed  by  the  debtor,  the  payment  of 
the  composition,  be  not  performed.  If 
indeed  the  words  of  Mellish,  L.J.,  be 
read  without  refei*ence  to  the  facts  of  the 
case  before  him,  they  might  support  the 
interpretation  which  the  plaintiff's  counsel 
endeavoured  to  put  upon  them,  but  they 
must  be  taken  secundvm  euhjectam 
materiem. 

Then  in  Edwards  v.  Combe  (6)  the 
language  of  Willes,  J.,  shews  that  in  his 
opinion  until  the  debtor  fails  to  comply 
with  the  conditions  of  the  resolution  the 
creditor  is  restrained  from  suing.  The 
only  reasonable  construction  of  the  statute 
is  to  hold  that  the  resolution  amounts  to 
a  satisfaction  of  the  debt  on  the  debtor 
paying  the  composition. 

As  to  Ford  v.  Beech  (4),  and  the  dif- 
ficulty raised  that  if  judgment  be  given, 
against  him  the  plaintiff  cannot  maintain 
another  action  for  the  debt  if  the  debtor 
should  fail  to  pay  the  composition,  I  think 
that  looking  at-  the  authorities,  and  es- 
pecially at  Edwards  v.  Combe  (5)  no  such 
objection  can  prevail.  It  is  just  the  same 
as  if  to  an  action  for  a  debt  the  defendant 
pleaded  a  discharge  in  bankruptcy.  If  the 
discharge  were  afterwards  set  aside  what 
is  there  to  prevent  the  plaintiff  from  bring- 
ing another  action  for  the  original  debt  ? 
The  circumstances  would  be  totally  dif- 
ferent— circumstances  which  formed  no 
part  of  the  judgment  in  the  first  action. 
The  same  reasoning  appUes  if  a  bill  of 
exchange  is  given  for  the  price  of  goods. 
If  the  vendor  sues  while  the  bill  is  run- 
ning, judgment  must  be  given  against 
him,  but  that  would  not  stand  in  the 
way  of  his  bringing  another  action  for  the 
price  after  the  bill  has  been  dishonoured. 

Maetin,  B. — I  am  of  the  same  opinion. 
I  think  that  in  Slater  v.  Jones  the  plea 
IB  good  and  the  replication  bad,  and 
that  in  Caj[>es  v.  Ball  the  plea  is  good. 
I  am  not  at  all  embarrassed  by  the  ded- 
sions  under  the  former  statute,  between 


which  and  the  present  statute  there  is  a 
distinction.  The  statute  of  1861  enacted 
that  "  every  deed  or  instrument  made  or 
entered  into  between  a  debtor  and  his  cre- 
ditors, or  any  of  them,  shall  be  as  valid  and 
effectual  and  binding  on  all  the  creditors 
as  if  they  were  parties  to  the  same,"  pro- 
vided certain  conditions  be  observed.  The 
operation  of  that  was  simply  to  make  a  cer- 
tain instrument  binding  on  persons  who 
had  not  executed  it.  To  find  out  the  ex- 
tent to  which  it  was  binding  you  must  look 
at  the  terms  of  the  instrument.  It  was 
justly  said  that  some  of  the  decisions  on 
that  Act  are  contrary  to  each  other,  but 
the  truth  was  the  Courts  of  law  could  not 
at  first  accept  the  notion  that  pers(ms 
should  be  bound  by  a  document  which  they 
had  never  signed  or  agreed  to.  In  my 
judgment  those  cases  have  nothing  to  do 
with  the  present  one,  which  depends  on 
the  true  construction  of  the  Act  of  1869. 
The  meaning  of  bankruptcy  is,  that  a  per- 
son gives  up  all  his  property  for  the  benefit 
of  his  creditors  that  he  may  get  a  release 
from  his  debts.  Under  the  old  law  the 
bankrupt  got  a  certificate,  and  under  the 
present  he  gets  a  discharge.  But  it  was 
notorious  that  in  many  cases  a  debtor 
and  his  creditors  agreed  that  his  affairs 
should  be  liquidated  by  arrangement ;  that 
is,  the  parties  settled  among  themselves 
how  the  debtor  should  be  released.  The 
Act  of  1869  then  having  in  P^ts  I.  to  V. 
provided  for  bankruptcy,  deals  with  liqui- 
dation by  arrangement  in  Part  VI.,*  and 
then  in  Part  VII.  with  "  composition  with 
creditors."  The  meaning  of  a  composi- 
tion is,  that  instead  of  transferring  all  the 
debtor's  property  to  a  trustee  as  in  bank- 
ruptcy, the  debtor  is  to  keep  his  property 
and  to  get  free  by  paying  the  composition 
which  me  creditors  resolve  to  accept.  The 
first  clause  of  section  126  says,  "  The  cre- 
ditors .  .  .  may  without  any  proceedings 
in  bankruptcv  .  .  .  resolve  that  a  com- 
position shall  be  accepted  in  satisfaction 
of  the  debts  due  to  them  from  the  debtor." 
That  means  that  the  parties  may  agree 
that  one  shilling  shall  be  paid  in  satis&c- 
tion  of  a  debt  of  one  pound.  I  do  not 
agree  with  the  view  that  it  means  that  it 
shall  not  operate  as  a  satisfi^Hion  till  the 
composition  is  paid.  Then  the  7th  dause 
says  that  the  provisicms  <^  a  composition 
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accepted  by  an  extraordinay  resolniion  in 
pursuance  of  this  section  shall  be  binding 
on  certain  creditors.  Is  it  in  accordance 
with  the  trae  construction  of  this  clause, 
that  after  a  creditor  has  agreed  to  accept 
a  shilling  in  the  pound,  and  to  let  the 
debtor  remain  in  possession  of  his  pro- 
perty, the  creditor  may  nevertheless  get 
judgment  for  his  debt  and  take  all  the 
debtor's  property  ?  Impossible ;  the  sub- 
stance of  the  arrangement  being  that  the 
debtor  shall  keep  his  own  property.  I 
think  that  what  the  statute  means  is  an 
agreement  which  ties  the  creditor's  hand 
till  the  time  for  payment  of  the  composi- 
tion ;  and  I  have  some  doubt  whether  it 
does  not  tie  his  hand  still  further.  I  do 
not  wish  to  bind  myself  by  any  expression 
of  opinion  on  this  rarther  point.  It  may 
be  that  the  Lords  Justices  were  correct 
in  their  decision  that  the  creditor  has  a 
right  of  action  for  the  original  debt  if 
the  composition  is  not  paid  when  due,  but 
I  think  it  may  well  be  argued  that  that  is 
not  the  true  construction  of  the  statute. 

Ford  y.  Beech  (4)  is  no  doubt  good  law. 
Parke,  B.,  there  said,  "  It  is  a  very  old 
and  well  established  principle  of  law  that 
the  right  to  bring  a  personal  action,  once 
existing  and  by  act  of  the  party  saspended 
for  ever  so  short  a  time,  is  extinguished 
and  discharged,  and  can  never  revive." 
That  is  perfectly  correct,  but  section  126 
simply  enacts  that  the  provisions  of  a 
composition  accepted  in  the  manner  pre- 
scribed shall  be  binding  on  the  creditors. 

Bbahwell,  B. — I  am  of  the  same  opi- 
nion, but  not  without  some  hesitation. 
The  object  of  the  statute  was  not  to  £Etci- 
litate  agreements  between  willing  parties, 
but  where  certain  of  the  creditors  agreed 
to  bind  themselves,  to  make  that  agree- 
ment binding  also  upon  the  other  credi- 
tors. Here  certain  creditors  agreed  to 
accept  a  composition.  By  incorporating 
the  statute  into  that  agreement,  it  is  an 
agreement  that  the  provisions  of  the  com- 
position shall  be  binding  on  all  the 
creditors  whose  names  and  addresses,  and 
the  amount  of  the  debts  due  to  whom  are 
shewn  in  the  debtor's  statement.  Mr. 
Reid  and  Mr.  Hill  both  admitted  that  the 
agreement  was  binding  on  the  respective 
plainti£b;   but  the  question  is  to  what 


extent  they  are  bound.  My  doubt  was 
whether  we  might  not  be  putting  a  con- 
struction on  the  statute  not  contemplated 
by  those  who  framed  it ;  and  there  is,  in 
my  opinion,  nothing  so  difficult  as  to  draw 
an  Act  of  Parliament  which  shall  embrace 
every  case:  it  is  almost  impossible  to  anti- 
cipate all  the  curcumstances  which  will 
arise.  Now,  do  the  creditors  mean  by 
this  agreement — "We  make  a  bargain 
with  you  which  you  can  enforce  in  equity 
if  we  sue  in  violation  of  our  agreement, 
but  it  is  a  bargain  which  does  not  preclude 
us  from  bringing  an  action  till  the  compo- 
sition is  due?"  Do  they  mean  that,  or 
do  they  mean  that  they  shall  not  be  at 
liberty  to  sue  till  default  in  payment  of  the 
composition  ?  Every  one  would  say 
that  it  is  more  reasonable  to  suppose 
the  parties  meant  to  give  the  debtor 
a  defence  without  sending  him  to  equity. 
Therefore,  if  it  is  possible,  we  ought  to 
give  effect  to  the  intention  of  the  parties, 
that  the  agreement  should  be  a  biur  to  an 
action  before  default.  Now  is  it  possible  p 
Turning  to  the  authorities,  the  law 
is  thus  stated  in  Boyd  v.  Hiiid  (12)  by 
Williams,  J.,  "  The  law  with  respect  to 
defences  founded  on  compositions  between 
a  debtor  and  his  creditors,  appears  not 
to  have  been  distinctly  defined  until  the 
case  of  Good  v.  Oheesman  (13).  It  used 
to  be  sometimes  laid  down  that  a  right 
of  action  once  vested  could  only  be  baired 
by  a  release,  or  by  accord  and  satisfaction. 
But  since  ^e  decision  of  tliat  case,  the 
law  has  been  regarded  as  settled  that  a 
composition  agreement  by  several  credi- 
tors, although  by  parole  so  as  to  be 
incapable  of  operating  as  a  release,  and 
although  unexecuted  so  as  not  to  amount 
in  strictness  to  a  satisfaction,  vrill  he  a 
good  answer  to  an  action  by  a  creditor  for 
his  original  deht^  if  he  accepted  the  new 
agreement  in  satisfaction  thereof;  and  that 
for  such  an  agreement  there  is  a  good  con* 
sideration  to  each  ci'editor^  viz.^  the  trnder* 
taking  of  the  other  compounding  creditors  to 
give  up  a  part  of  their  claim"  If  that  is 
good  law  it  shews  we  may  hold  this 
agreement  a  bar  to  the  present  action, 
drawing    our   conclusion  as  to   the  in- 

(12)  1  Hurl.  &  N.  938,  947;  8.  c.  26  Law  J. 
Rep.  (H.8.)  Exch.  164,  166. 

(13)  2  B.  &  Ad.  328. 
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tention  of  the  parties  from  the  feicts. 
And  I  think  that  this  is  the  more  reason- 
able  as  well  as  the  more  convenient 
constraction  of  the  statute. 

As  to  the  cases  decided  upon  the 
statute  of  1861,  many  of  them  were  on 
composition  deeds,  ^m  which  it  was 
impossible  to  draw  the  same  conclusion  as 
in  the  present  case.  1  think  therefore 
on  principle  that  this  agreement  is  a  bar 
to  the  action. 

But  it  is  said  that  there  is  a  difficulty, 
as  Edwards  v.  Gombe  (5)  and  In  re 
Hatton  (6)  shew  that  if  default  is  made 
in  payment  of  the  composition,  the 
original  debt  may  be  sued  for ;  and  Mr. 
Reid  and  Mr.  Hill  (who  argued  very 
well)  contended  that  this  proved  con- 
clusively that  the  plain tifiTs  right  of  action 
never  could  have  been  barred,  since  Ford 
V.  Beech  (4)  is  an  authority  that  a  right  of 
action  if  once  suspended  is  gone  for  ever. 
It  is  to  be  observed  that  neither  the 
Lords  Justices  in  In  re  Hatton  (6)  nor 
Willes,  J.,  in  Edwards  v.  Gombe  (5),  said 
what  their  decision  would  have  been 
if  the  present  case  had  been  before  them. 
In  Jeffs  v.  Bay  (10),  Blackburn,  J., 
said  that  if  the  right  of  action  were  ever 
revested  in  the  plaintiff,  the  judgment 
against  him  would  be  no  bar  to  the 
action.  However  that  may  be,  the 
question  is  how  to  reconcile  Ford  v. 
Beech  (4)  with  In  re  Hatton  (6)  and 
Edwards  v.  Combe  (5).  Now  neither 
MoUish,  L.J.,  nor  James,  L.J.,  say  that 
the  resolution  would  not  be  a  bar  to  such 
an  action  as  the  present.  Willes,  J.,  not 
only  does  not  say  so,  but  in  saying  that 
the  resolution  is  binding  on  the  creditors 
if  the  debtor  complies  with  the  condi- 
tions of  that  resolution,  rather  corrects 
himself  and  says  (14),  "  or  rather  until 
he  fails  to  comply  with  them."  Now, 
I  reconcile  these  cases  in  one  of  two  ways ; 
either  the  agreement  is  defeasible  on 
de&ult  of  payment  (which  is  a  possible 
solution)  so  that  when  the  de&azance 
occurs,  the  plaintiff  has  the  right  to  sue ; 
or  else  we  must  hold  (and  I  incline 
rather  to  this  view)  that  by  these  com- 
position agreements  the  creditors  not  only 
say  "  we  agree  to  accept  the  composition," 

(14)  41  Law  J.  Rop.  (n.s.)  C.P.  203 ;  s.  c.  Law 
Rep.  7  C.P.  622. 


but  tacitly  add,  *'and  we  wiU  not  sue 
you,  and  this  agreement  shall  be  a  bar  to 
an  action ;"  and  that  the  debtor  says,  "if 
1  do  not  pay  the  composition,  then  I  will 
pay  the  original  debt."  This  is,  no  doubt, 
putting  words  which  are  not  there  into 
the  agreement,  but  1  think  we  have 
authority  for  doing  so,  for  in  Good  v. 
Cheesman  (13),  Parke,  J.,  said  that 
assumpsit  would  have  lain  on  either 
side  to  enforce  performance  of  the  new 
agreement,  if  it  had  been  shewn  that 
the  party  suing  had,  as  £eu*  as  lay  in  him, 
fulfilled  his  own  share  of  the  contract. 
There  is  also  another  reason.  Suppose  1 
am  a  creditor  for  a  four  years  old  debt, 
and  1  agree  to  a  resolution  of  this  kind, 
that  the  composition  shall  not  be  paid  for 
two  years,  my  hands  are  tied  for  the  two 
years.  Now  if  we  hold  that  the  debtor 
by  implication  agrees  to  pay  his  original 
debt  in  case  he  znakes  default  in  the  com- 
position, then  the  difficulty  which  the 
Statute  of  Limitations  would  otherwise 
raise  will  be  avoided. 

I  think  that  this  is  a  reasonable  result, 
and  that  we  may  well  hold  that  the  agree- 
ment is  (as  was  held  in  Oood  v.  Cheesman 
(18)  )  a  good  bar  to  this  action,  but  that 
upon  default,  either  there  is  a  defeasance 
to  the  bar,  or  that  a  new  cause  of  action 
arises  on  which  the  creditors  may  sue. 
But  since  this  construction  may  not  have 
been  in  the  contemplation  of  those  who 
'  framed  this  Statute,  it  is  not  unreasonable 
to  say  that  it  is  a  matter  on  which  I  do 
not  feel  great  confidence. 

Pollock,  B. — 1  am  of  the  same  opinion, 
but  not  without  considerable  doubt.  I 
am  guided  in  this  decision  by  the  words  of 
the  Act  of  18G9,  to  which  we  must  give 
effect  so  as  to  carry  out  the  intention  of 
the  statute,  which  was  to  free  the  debtor 
from  his  liabilities. 

Jvdgm&iH  for  the  defendanU  respec* 
tivehj. 


Attorneys— W.  A.  Plunkett,  for  plaintiff;  Piessa 
&;  Son,  for  defendant,  in  Slater  v.  Jones;  T.  R 
Apps,  for  plaintiff;  J.  G.  Watson,  for  defendiuit, 
in  Capes  v.  BaU, 
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[IN  THE  HOUSE  OF  LORDS.] 
1873.      1  THE  LANOASHIRE  AND  YORKSHIBE 
May  11.   J      RAILWAY  COMPANY  V.  GIDLOW, 

BiUlway  Oompwny — Oonstruction  of  BpO' 
eial  Act — Special  Services — TolU—'SiX' 
mile  OloMse. 

A  speddl  Acty  relating  to  the  aibove  com- 
pany^provided  thai  where  goods  were  carried 
Km  the  company* 8  railway ^  or  partly  on  their 
railway  and  parUy  on  some  other  railway  of 
which  they  were  joint  owners^  or  which  they 
had  a  right  to  vse^  for  a  less  ddstanee  than 
six  mUes^  the  compatvy  should  he  enUHed  to 
take  tolls  as  for  six  miles.  The  Act  also 
provided  thai  the  tolls  for  goods  carried 
over  the  company^s  line  and  over  portions 
of  other  Unes  of  which  they  were  part 
owners^  or  which  they  had  a  right  to  use^ 
should  he  complied  as  if  the  company^s 
line  and  the  said  portions  of  the  said  other 
Unes  formed  one  railway. 

Goods  were  parsed  over  the  line  of  which 
ihe  company  were  sole  owners  for  a  distance 
of  less  than  six  miles  ;  the  same  goods  on 
their  transit  to  their  ultimate  destination 
passed  over  another  line  of  which  the  com- 
pony  was  part  owner  fiyr  a  distance  of  more 
than  six  miles.  This  latter  line  was  under 
the  sole  management  of  another  company. 
The  goods  were  aecovmanied  hy  two  deda^ 
raUon  notes^  one  mMe  end  in  the  name  of 
ihe  first  company  and  the  other  inthenams 
of  the  other  company,  hut  the  station  of  ulti- 
mate desHnaMcn  mentioned  in  hoth  notes 
was  the  same: — 

Held,  thai  the  company  was  not  entitled 
to  spin  the  contract^  that  tJie  two  lines  m/ust 
he  treated  as  one,  and  thai  the  six-mile 
clause  was  not  applicable. 

The  same  Act  of  Parliament,  while  pro- 
viding  the  maximum  rate  of  toUs  to  he 
charged,  made  an  exception  in  respect  of 
special  services  to  he  rendered  hy  the  com^ 
pany  for  Igading,  unloading,  collection  and 
delivery  of  goods : — ^Held,  that  the  com- 
pany were  not  entitled  to  charge  for  special 
services,  though  found  hy  a  jury  to  have 
heen  actually  rendered  hy  them ;  the  cus- 
tamer  charged  for  such  services,  not  hamng 
had  the  offer  and  option  first  distinctly 
given  him  of  either  availing  himself  of 
such  services  at  the  company*s  rate  of 
charge  or  of  doing  them  himself,  such 
services  heing  incidental  to  the  mdinary  husi- 

NbW  SbBIBS,  42. — EXCHEQ. 


ness  of  a  carrier,  and  such  as  the  customer ^ 
without  notice,  might  have  supposed  were 
covered  hy  the  company^ s  charges  for  toU, 

This  was  an  appeal,  upon  a  case  stated, 
from  a  judgment  of  the  Court  of  Ex- 
chequer Chamber  affirmiuj?  one  of  the 
Court  of  Exchequer  in  mvour  of  the 
respondent,  the  defendant  below. 

The  action  was  brought  by  the  plaintiff 
company  to  recover  673Z.  for  conyeyance 
of  defendant's  coal  fromHindley  to  Wigan 
Junction  upon  their  railway  from  31sk  of 
December,  1865,  to  13th  of  June,  1866, 
and  also  for  services  rendered  by  ijbem 
incidental  to  such  conveyance,  and  for 
the  rent  of  a  yard.    The  defendant  paid 
761,  into  Court,  and  as  to  the  rest  of  the 
claim  he  pleaded  never  indebted  and  set  • 
off;  the  set-off  consistinj?  of  moneys  paid 
by  him  to  the  company  ror  conveyance  of 
his  coal  from  Hin^ey  to  Wigan  and  else- 
where £rom  the  1st  of  January,  1866,  to 
the  31st  of  January,  1868,  and  which  he 
alleged  was  over-charged ;  and  the  ques- 
tion was,  whether  the  company  had  a 
right  to  charge  sixpence  per  ton  for  con- 
veying  defendant's  coal  from  Hindley  to 
Wigan,  or  how  much  they  were  entitled 
to  chajrge  in  addition  to  one  penny  per 
ton.     T^e  answer  to  this  question  de- 
pended on  the  construction  of  9  &  10 
Vict.  c.  ccxxxi.,  and  of  the  22  &  23  Vict, 
c.  ex.    The  former  of  these  Acts  was  an 
Act  by  which  the  North  Union  Railway 
was  vested  in  the  Lancashire  and  York- 
shire Railway  Company,  the  appellant 
company,  by  its  then  name  of  the  Man- 
chester and  Leeds  Railway  Company,  and 
in  the  Londpn  and  North  Western  Rail- 
way Com^ny,  then  called   the  Grand 
Junction  Railway  Company.     Section  8 
of  this  Act  declared  the  maximum  rates 
and  tolls  to  be  charged  for  passengers 
and  goods  carried  by  the  two  companies 
over  the  North  Union  Railway,  for  coal  and 
slack,  one  penny  per  ton  per  mile,  and  it 
provided  that  the  companies  might  charge 
toUs  as  for  six  miles  in  respect  of  matters 
passed  over  that  railway  for  a  less  distance 
than  six  miles.     This  latter  provision  was, 
however,  controlled  by  section  14,  which 
provided  that  in  estimating  the  tolls  to  be 
charged  on  coals,  &o,,  passed  over  either 
of  the  railways,  viz.,  the  Grand  Junction 
S       - 
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or  the  Manchester  and  Leeds,  as  well  as 
over  the  North  Union,  the  distances 
should  be  computed  as  if  the  Gband 
Junction  or  the  Manchester  and  Leeds 
Railway,  as  the  case  might  be,  formed 
one  railway  with  the  NorSi  Union  Rail- 
way. Section  17  contained  a  similar  pro- 
vision for  estimating  the  tolls  to  be  iAken 
for  short  distances  and  for  firactional  parts 
of  a  mile.  Sections  22  and  23  enacted 
that  an  annuity  should  be  paid  to  the 
North  Union  Railway  by  way  of  purchase- 
money  in  certain  proportions  by  the  two 
companies.  Sections  30  and  31  enacted 
that  that  portion  of  the  North  Union 
Railway,  in  respect  of  which  this  action 
arose,  should  be  managed  and  worked  by 
the  two  companies  jointly,  and  the  profits 
were  to  be  apportioned  between  the  two 
companies.  Rut  by  subsequent  traffic 
arrangements  between  the  two  companies, 
it  was  worked  by  the  London  and  North 
Western  Railway  Company  solely.  The 
Act  of  22  &  23  Vict.  c.  ex.,  amalgamated 
the  East  Lancashire  Railway  Ck^mpany 
with  the  Lancashire  and  Yorkshire.  Sec- 
tion 62  repealed  all  provisions  and  enact- 
ments as  to  tolls  contained  in  any  Acts 
relating  to  either  of  the  lines  tnereby 
amalgamated,  and  section  63  prescribed 
fresh  tolls  for  goods  carried  not  in  their 
trucks,  viz.,  for  coals,  &c.,  one  penny  per 
ton  per  mile  with  the  six-mile  clause. 
Section  66  provided  the  rate  to  be  charged, 
including  use  of  their  trucks,  but  except- 
ing a  reasonable  charge  for  loading,  un- 
loading and  other  services  incidental  to 
the  business  of  a  carrier.  Section  67 
was  that  on  which  the  appellant  company 
most  relied.  It  provided  that  the  com- 
pany should  not  be  compellable  to  provide 
waggons,  but  when  waggons  were  not 
provided  by  them,  a  demotion  of  one- 
eighth  of  a  penny  per  ton  per  mile  should 
be  made  from  the  authorised  tolls ;  "  but 


where  any  articles,"  Ac.,  "  shall  be  con- 
veyed on  the  said  railway,  or  on  the  same 
railway  and  any  other  railway  of  which 
the  company  are  joint  owners  or  which 
they  have  the  right  to  use  for  a  less  dis- 
tance than  six  miles,  the  said  companv 
are  hereby  empower^  to  demand  tolls, ' 
&c.,  "  for  six  miles."  On  the  other  hand, 
section  69  provided  that  tolls  in  respect 
of  goods  carried  over  the  Lancashire  and 
Yorkshire  Railway,  or  those  portions  of 
railway  of  which  they  were  part  owners, 
or  which  they  had  a  right  to  use,  should 
be  computed  as  if  the  Lancashire  and 
Yorkshire  Railway  and  the  said  portions 
of  the  said  other  railways  formed  one 
line  of  railway. 

The  defendant  was  the  owner  of  a  col- 
liery, called  Ladies'  Lane  Colliery,  at 
Hindley,  about  400  yards  west  of  Hindley 
Station,  on  ike  Lancashire  and  Yorkshire 
Railwav,  Hindley  Station  being  about 
two  miles  and  a  quarter  from  the  Wigan 
junction,  where  the  North  Union  Railway 
loins  the  appellant  company's  own  line. 
He  was  in  the  habit  of  sending  his  coal 
to  Windermere,  and  of  necessity  it  went 
from  Hindlev  to  Wigan  by  the  Lancashire 
and  Yorkshire  Railway,  and  thence  by 
what  had  been  the  North  Union  Railway 
to  Windermere.  The  practice  was  this : 
The  defendant  loaded  his  waggons  at  a 
sidinff  of  his  own.  The  appelmnt  com- 
pany s  engine  would  then  call  for  them 
'and  convey  them  away.  At  the  same  time 
two  declaration  notes,  partly  in  print  and 
partly  in  writing,  w6re  made,  and  the  one 
was  delivered  to  the  servant  of  the  com- 
pany, the  other  was  afi&xed  to  the  loaded 
waggons.  The  declaration  given  to  the 
company's  servant  was  as  foUows — 
"  Coal  Declaration 

*^For  the  Lancashire  and  Yorkshire 
Railway  Company  from  the  collieries  of 
T.  Gidlow,  186  . 


For 

Destination 

Quality 

Waggons 

Tons 

Owt 

Agency 

Windermere 

Coal 

Ko.  64 

7 

15 

Per  the  railway  company's  engine  from 
Bindley  to  Wigan,  dues  to  be  diarged  to 
the  account  of  T.  Gidlow. 


"  (Signature) 

"  Thomas  Partington." 
^*  Coal  Declaration. 
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That  affixed  to  the  waggons  was  as     BaUway  Company  from  the  collieries  of 
follows—  T.  Gidlow,  Hindley,  186  . 

«  For  the  London  and  North^Westem 


For 

Destination 

Quality 

Waggons 

Tons 

Cwt 

Agency 

WindermeTo 

Coal 

No.  120 

9 

0 

Per  the  railway  company's  engine  from 
Wiean  to  ,  dues  to  be  charged 

to  me  account  of  Thomas  Gidlow. 
"  (Signafcare) 

"  Thomas  Partington." 
The  company  charged  him  for  the  con- 
veyance of  his  coal  to  Wigan,  nnder  the 
six-mile  clanse,  as  if  that  was  a  complete 
contract  in  itself,  and  they  then  in  addition 
charged  him  the  fhll  rate  of  tolls  from 
Wigan  to  Windermere,  as  if  that  was 
another  complete  contract.    He  having 
paid  at  tins'  rate'  from  January,  1866,  to 
January,   1868,  claimed  to  set  off  the 
amount  paid  by  him  in  excess  of  the 
amount  due  for  the  actual  distance  against 
the  claim  of  the  company  for  carriage 
during  1865.     The  company  thereupon 
insist^  on  their  right  to  cha^rge  for  spe- 
cial services  in  loading  and  unloading. 
The  defendant  resisted  both  these  claims, 
and  on  action  brought  by  the  company, 
before  Lush,  J.,  and  a  special  jury,  the 
learned  Judge  ruled,  that  the  company 
was  entitled  to  charge  as  for  six  miles, 
and  the  jury  found  the  company  had  ren- 
dered services,  and  they  assessed  the  same 
at  a  &rthing  per  ton.      Leave  was  re- 
served for  the  defendant 'to  move  to  enter 
the  verdict  for  him  or  to  reduce  the 
dama^.     The  verdict  was  subsequently, 
in  Trmity  Term,  1868,  set  aside,  and  the 
verdict  entered  for  the  defendant.     On 
appeal  the  Court  of  Exchequer  Chamber 
affirmed  the  judgment  of  the  Court  of 
Exchequer,  and  held  that  the  company 
were  not  entitled  to  charge  for  the  short 
distance  from  Hindley  to  Wi^an  as  if  it 
was  six  miles.    As  to  the  clami  for  spe- 
cial services,  the  Court  dismissed  that 
part  of  the  plaintiff  company's  case,  as 
it  formed  no  part  of  their  original  de- 
mand. 


On  appeal  to  this  House, 

Sir  John  Ka/nlake  and  Edwards  were 
heard  for  th^  appellant  company,  and 
contended  that  the  six-mile  clause  ap- 
plied, as  on  the  arrival  of  the  waggons  at 
Wigan,  the  defendant  might  if  he  pleased 
have  altered  their  destination  ;  also  that 
by  the  form  of  the  declaration,  the  London 
and  North  Western  Railway  Company 
and  not  the  appellant  company  was  re- 
sponsible for  the  rest  of  the  journey ;  that 
the  wa^^ns  were  conveyed  from  Wigan 
by  the  London  and  North  Western  Bail- 
way's  engines;  and  that  this  construc- 
tion was  therefore  in  conformity  with  the 
object  of  the  six-mile  proviso,  which  was 
that  where  as  here  me  engines  of  the 
company  were  compelled  to  convey  goods 
for  less  than  six  miles,  as  the  usual  mile- 
age tolls  would  not  pay  them  for  doing 
so,  they  might  in  such  cases  charge  as 
for  six  miles.  As  to  the  charge  for 
services.  If  they  were  allowed  to  charge 
as  for  six  miles,  they  would  not  insist  on 
these  charges ;  otherwise  they  were  enti- 
tled to  a  reasonable  sum,  such  as  the 
jury  had  found  for  them. 

Holker  and  /.  Ewy^  for  the  respondent, 
were  not  called  on. 

The  Lobb  Chancellob  (Lobb  Selbobne). 
— The  first  question  in  this  case  relates  to 
the  claims  which  the  appellants  have  made 
to  charge  for  the  conveyance  of  goods  from 
Hindley  to  Wigan,  a  (fistance  of  less  than 
six  miles,  as  if  it  were  equal  to  six  miles ; 
and  the  question  is,  whether  or  not  under 
the  Act  9  &  10  Vict.  c.  231,  goods  in- 
tended to  be  carried  partly  over  the  rail- 
way of  the  plaintiffs,  in  this  case  from 
Hindley  to  Wigan,  and  thence  for  a  dis- 
tance over  the  North  Union  Railway, 
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wHcli  m  now  vested  joiniiy  in  the  plain« 
tiffs  and  in  the  London  and  North  Wes- 
tern Railway  Company,  can  be  treated  as 
the  subject  of  two  distinct  charges,  first 
of  all  in  respect  of  the  distance,  which  is 
less  than  six  miles  from  Hindley  to  Wi- 
gan,  and  afterwards  in  respect  of  the 
ulterior  distance  from  Wigan  towards 
Windermere.  The  ground  upon  which  it 
is  contended  that  &e  two  distances  are 
to  be  divided,  and  the  charge  as  for  six 
miles  made  as  between  Hindley  and 
Wigan  is,  that  the  goods,  although  in- 
tended in  all  these  cases  to  be  sent  on  to- 
wards Windermere,  were  delivered  at 
Hindley,  with  two  distinct  declarations, 
one  apphcable  to  the  conveyance  from 
Hindley  to  Wigan  as  by  the  plaintiffs, 
the  Lancashire  and  Yorkshire  Railway 
Company,  and  the  other  applicable  tp  the 
further  conveyance  from  Wigan  to  the 
ultimate  destioation  as  by  the  London 
and  North  Western  Railway  Company; 
and  it  is  said  that  that  makes  two 
contracts  with  two  distinct  companies, 
and  that  the  case  is  as  if  the  goods  might 
remain  for  any  time  at  Wigan,  and  as  if 
the  ulterior  transmission  of  the  goods 
from  Wigan  had  been  left  to  be  deter- 
mined by  a  subsequent  and  independent 
contract. 

I  think  there  is  not  any  ground  at  all 
upon  the  &<cts  of  the  case  for  that  con- 
tention. Under  the  Act  9  &  10  Vict.  o. 
231,  the  plaintiff  company  is  part  owner 
with  the  London  and  North  Western 
Railway  Company  of  the  line  beyond 
Wigan.  The  powers  to  levy  tolls  apd 
make  charges  in  respect  of  conveyance 
on  the  railway  beyond  Wigan  are  joint 
powers  vested  in  the  plaintiff  company 
and  in  the  London  and  North  Western 
Railway  Company,  and  it  is  for  the  joint 
benefit  of  both  that  all  those  tolls  and 
charges  are  to  be  collected  and  paid.  The 
particular  arrangements  under  which  the 
traffic  is  to  be  managed,  the  line  worked, 
and  the  actual  receipts  collected  and  ac- 
counted for,  are  the  subject  of  clauses  in 
the  Act,  but  in  substance  the  two  com- 
panies own  as  partners  that  portion  of 
the  line.  The  defendants'  goods  were  de- 
livered to  the  plaintiff  company  at  Hind- 
ley. under  directions  in  writing  that  they 
should  be  sent  to  Wigan  and  from  Wigan 


to  Windermere;  but  their  ultimate  desti- 
nation was  expressed  in  each  case  to  be 
Windermere,  and  there  was  no  inatanoe 
of  a  contract  in  which  Wigan  was  the 
ultimate  t^minus,  and  I  take  it  that  the 
company,  who  were  interested  not  only 
as  sole  owners  in  the  line  between  Hind- 
ley and  Wigan,  but  also  as  part  owners 
in  the  line  beyond,  when  they  received 
goods  to  be  sent  on  in  that  direction,  re- 
ceived them  under  an  obligation  to  send 
them  to  Wigan,  and  from  W  igan  to  see 
that  they  were  transmitted  forwards. 
Now,  in  that  state  of  things,  the  Act  of 
Parliament  which  created  this  part  owner- 
ship in  the  line  beyond,  appears  to  have 
been  expressly  cardFhl  to  prevent  such  a 
claim  being  made  as  that  which  is  made 
in  the  present  case,  and  the  effect  of  which, 
if  it  were  allowed,  might  simply  be  that  one 
of  the  partners  might  charge  for  a  distance 
less  than  six  miles  on  one  side  of  Wigan, 
as  if  it  were  six  miles,  and  the  other  part- 
ner mightcharge  foradistance  less  thi^igiT 
miles  on  the  other  side  of  Wigan,  ae  if  it 
were  six  miles,  and  though  I  do  not 
know  whether  tiie  position  of  the  stations 
would  admit  of  the  case,  yet  the  case  may 
be  imagined  where  the  aggregate  distance 
on  the  two  lines  might  be  less  than  six 
miles,  and  yet  the  chi^rge  might  be  aa  for 
two  distances  of  six  miles.  The  Legisla- 
ture appears  to  have  been  careful  to 
provide  against  that  particular  case,  and 
having  given  to  the  plaintiff  company 
l^e  int^est  which  it  has  in  the  line 
beyond  Wigan,  and  having  authorised, 
by  section  8,  the  charge  for  a  less  distance 
than  six  miles  as  if  it  were  six  miles,  it 
proceeds  in  the  14th  section  to  say  that  in 
calculating  the  tolls  on  coal  and  other 
things  passing  as  well  over  the  North 
Union  Railway  as  over  or  upon  one  or 
other  of  the  raQways  there  mentioned, 
one  of  which  is  the  plaintiff  company,  the 
distances  shall  in  all  cases  be  computed 
and  the  tolls  imposed  as  if  the  two  lines 
formed  one  line  of  railway.  It  is  to  be 
observed  that  throughout  that  section  no 
reference  is  made  to  the  form  of  any  con- 
tract with  the  public,  or  to  the  division  of 
any  such  contract  a^  between  one  com- 
pany or  the  other,  but  in  speaking  of  the 
passage  of  goods  over  hoih  lines,  it  says 
that  the  computation  shall  be  made  and 
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the  tdk  ahall  be  impoeed  in  all  caBes  in 
the  same  way  as  if  it  were  a  sinffle  line. 
Nothing  can  be  more  reasonable,  because 
in  pinnt  of  fEkct  the  Legislature  had  made 
it  a  single  line  so  &r  as  proprietorship 
was  concerned,  with  this  difference  only, 
that  as  to  part  of  the  line  there  was  a 
joint  ownership,  and  as  to  part  only  a  sole 
ownership.  That  construction  would  be 
confirmed  if  it  were  necessary  by  a  refer- 
ence to  the  other  clauses  of  the  Act. 
Section  17  expressly  refers,  in  a  manner 
which  the  I4th  section  does  not,  to  the 
tolls  which  are  authorised  to  be  taken  for 
short  distances.  The  subsequent  Act,  The 
Lancashire  and  Yorkshire  and  The  East 
Lancashire  Railways  Amalgamation  Act, 
22  &  23  Vict.  c.  X.,  bv  the  63rd  section, 
also  provides  that  with  respect  to  all  the 
goods  and  things  passed  for  a  less  distance 
than  six  miles  over  the  line  of  which  the 
Lancashire  and  Yorkshire  Railway  are 
sole  owners,  or  over  the  same  line  and 
those  portions  of  railway  of  which  they 
are  part  owners,  or  which  they  have  a 
right  to  use,  the  six  mile  charge  may  be 
made;  but,  by  the  69th  section,  it  ex- 
pressly repeats  the  provision  contained  in 
the  earlier  Act,  that  the  tolls,  rates  and 
charges  to  be  taken  by  the  company  in 
respect  of  the  passage  and  conveyance 
of  all  goods  upon  the  Lancashire  and 
Yorkshire  Railway,  and  those  portions  of 
railway  of  which  they  are  part  owners, 
shall  be  so  computed  and  imposed  as  if 
the  whole  formed  one  line  of  railway.  It 
seems  to  me  quite  clear  that  that  principle 
of  computation  ought  to  be  applied  here, 
and  the  whole  must  be  treated  as  one  line 
of  railway ;  and  if  so,  then  these  goods 
which  were  delivered  for  the  purpose  of 
passing,  and  which  did  actually  pass  over 
more  than  six  miles  in  the  aggregate, 
must  be  regarded  as  having  passed  over 
BO  much  of  one  line  of  railway  ;  therefore 
it  appears  to  me  that  the  Court  of 
Exchequer  Chamber  was  perfectly  right 
as  to  this  part  of  the  case. 

With  regard  to  the  other  part  of  the 
case,  it  is  suggested  that  if  ine  right  to 
make  the  six  mile  charge  is  not  established 
some  special  services  were  rendered  at  the 
Hindley  station,  and  also  at  the  Wigan 
station,  for  which  some  ext^  charge,  the 
value  of  which  is  said  to  be  found  by  a 


particular  finding  of  the  jury,  might  law- 
fully be  made  by  the  railwav  company. 
It  appears  to  me  very  clearly  that  we 
have  not  before  us  any  materials  from 
which  we  can  draw  in  favour  of  the 
appellants  any  such  conclusion.  It  is 
quite  true  that  by  clause  66  of  the  latter 
of  the  two  Acts  which  have  been  men- 
tioned authority  is  given  to  the  railway 
company  to  charge,  beyond  the  ordinary 
maximum  rate  of  charge,  a  reasonable 
sum  for  loading,  covering  and  unloading 
of  the  goods,  and  for  dehvery  and  collec- 
tion, and  any  other  services  incidental  to 
the  business  or  duty  of  a  carrier,  where 
such  services  are  actually  performed  by  the 
company,  but  I  cannot  find  in  the  Special 
Case,  or  in  that  which  is  said  to  be  the  find- 
ing of  the  jury  on  the  subject,  that  any  ser- 
vices of  &e  particular  kind  described  in 
that  clause  and  for  which  an  extra  charge 
might  be  made  were,  in  fact,  rendered  by 
the  company.  It  may  or  may  not  have 
been  so,  but  the  feusts  are  not  so  before  us 
as  to  enable  us,  in  my  judgment,  to  come 
to  that  conclusion.  The  finding  of  the 
jury  mentioned  in  the  Special  Case  is, 
that  services  were  rendered  by  the  plain- 
tiff company  to  the  defendant,  of  which 
they  proceed  to  find  the  value,  but  the 
jury  do  not  find  that  these  services  were 
for  collecting,  delivering,-  loading,  cover- 
ing and  unloading  of  goods  and  so  on, 
in  the  words  of  the  clause,  nor  can  I  find 
in  the  statements  in  the  Special  Case  as  to 
the  services  alleged  to  have  been  rendered, 
anything  which  unequivocally  shews 
such  a  state  of  things  as  to  authorise  the 
conclusion,  as  a  conclusion  of  fact  or  of 
law,  that  the  plaintifis  are  entitled  to 
make  an  extra  charge  in  respect  of  the 
matters  there  mentioned.  The  statements 
in  the  Special  Case  on  this  matter  do  not 
follow  in  any  particular  the  terms  of  the 
clause  of  the  Act  of  Parliament,  which 
states  for  what  kind  of  services  extra 
charges  may  be  made,  and,  as  far  as  I  can 
see,  everything  which  is  stated  in  the 
Special  Case  to  have  been  done  may  have 
been,  done  by  the  company  in  the  ordinary 
course  of  their  own  business,  and  in  pur- 
suance of  arrangements  made  by  them- 
selves on  their  own  lines,  with  a  view  to 
their  own  convenience;  such  arrangements 
having  regard  to  the  most  convenient 
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and  smtable  maimer  of  receiving  and 
taking  charge  of  the  mineral  traffic  sent 
b7.the  defendant  previous  to  fbrwarding 
it  and  of   afterwards  forwarding  it  on 
their   own  line.       It  is  perfectly  clear 
that  the  case  does  not  say  that  there  was 
any  contract  or  any  commnnication  with 
the  view  to  a  contract  on  either  side  nnder 
which  the  option  was  given  to  the  de- 
fendant of  accepting  from  the  company 
any  services  which  they  were  not  bound  to 
render  in  the  ordinary  course  of  the  per- 
formance of  their  du^  as  carriers  upon 
their  lines  of  railway.     Until  a  late  date 
in  the  dealings  of  the  parties  no  sugges- 
tion that  there  were  any  such  services 
appears  to  have  been  made ;  only  after 
the  controversy  upon  the  subject  of  the 
six  mile  charge,  a  suggestion  was  indeed 
thrown  out  in  a  letter,  written  on  behalf 
of  the  company,  with  a  view  to  justifying 
the  charge  which  they  had  made,  on  the 
ground  of  its  being  a  reasonable  charge 
for  some  kind  of  services,  but  the  letter 
does  not  in  any  specific  manner  describe 
or  mention  what  those  services  were  or 
might  be.     I  do  not  find  anything  in  that 
letter  to  enable  the  defendant  to  under- 
stand what  were  the  particular  things  in 
respect  of  which  he  was  required  by  the 
company  to  say  that  he  would  or  would  not 
have  them.  There  was  nothing  to  suggest 
to  him  a  question  either  as  to  whether 
the  company  was    bound  to  do    these 
things  without  charge,  or  on  the  other 
hand,  if  they  were  not  bound  to  do  these 
things,  and  were  entitled  if  they  did  them 
to  charge  for  doing  them,   whether  it 
would  not  be  better  that  he  should  make 
arrangements  for  doing  them  himself,  so 
that  me  company  should  not  make  the 
charge.     There  is,  therefore,  as  it  appears 
to  me,  nothing  stated  in  the  Case,  and 
nothing  in  the    company's  letter  even, 
which  would  enable  us  to  separate  such 
services,    if   any    such    were    rendered 
which  the  company  could  charge  for,  from 
those  which  were  not  rendered  by  them, 
properly  speaking,  to  the  defendant,  but 
which  were  merely  arrangements  made 
for  the  convenience  of  their  own  trains 
on  their  own  line.     Therefore  it  appears 
to  me  that  the  apjjeal  upon  that  point 
fiuls  also,  and  I  advise  that  this  appeal 
be  dismissed  with  costs. 


Lord  GhelhsfobDi  Lobd  Colohsat  and 
LoBD  Caibns  concnired. 

Judgment  of  the  Oourt  of  Exchequer 
^       Chamber  affirm>edf  and  appeal  die- 
missed  vdth  costs. 

Attorneys— Clarke,  Woodcock  &  Byland,  agente 
for  Grundy  &  Co.,  Mancheeter,  for  appellants; 
Chester,  Urquhart  &  Co.,  agenta  for  Bichardaon 
&  Bowling,  Bolton-le-Moors,  for  respondent. 


1873.    1  LARCHm  V.  THB    HORTH  WESTERN 
Jan.  16.  J  DEPOSIT  BANK.* 

Bill  of  Sale — Descnpiion  of  Qrantor^s 
Occupation — "  Accountant,^' 

A  clerk  in  the  accounia/nfs  office  of  a 
railway^  coi}ipany  does  not,  in  styling  him^ 
self  an  "  accountant^'*  give  a  sufficient  de* 
scription  of  his  occupation  to  satisfy  the 
first  section  of  the  BtUs  of  Sale  Act, 

This  was  an  interpleader  issue  in  which 
the  plaintiff  claimed  as  grantee  under  a 
bill  of  sale  against  the  execution  creditors 
of  the  grantor. 

At  the  trial  before  Bramwell,  B.,  at  the 
Surrey  Summer  Assizes,  1872,  it  appeared 
that  Samuel  Whitehead,  the  grantor  of 
the  bill  of  sale,  was  a  clerk  in  the  ac- 
countant's office  of  the  London  and  North 
Western  Bailway,  and  that  he  occasion- 
ally,  after  his  ordinary  office  hours,  was 
employed  to  balance  tradesmen's  books 
in  the  neighbourhood  of  his  residence. 
He  was  described  in  the  bill  of  sale  as 
"  of  Kingsdown  Villa,  Avenue  Boad,  Ac- 
ton, a4Xotmtant"  Bramwell,  B.,  being  of 
opinion  that  this  was  an  insufficient  de- 
scription of  his  residence  and  occupation 
for  the  purposes  of  the  Bills  of  Sale  Act 
(17  &  18  Vict.  c.  ^6),  directed  a  verdict 
for  the  defendants,  with  leave  to  the  plain- 
tiff to  move  to  enter  the  verdict  for 
himself,  if  the  Court  should  think  the 
description  sufficient  to  satisfy  the  Act. 

A  rule  having  been  obtained  accord- 
ingly, 

W,  WUlis  shewed  cause,  contending 
that  the  description  of  the  grantor's  oc- 
cupation was    not  sufficient   the   word 

*  Decided  in  Hilaiy  Term. 
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'*  aooonntant"  having  now  a  special  mean- 
ing as  applied  to  a  particular  profession. 

Day  and  Salter^  for  the  plaintiff,  relied 
on  Briggs  v.  Boss  (1),  where  the  descrip- 
tion of  an  attesting  witness  (who  was  a 
clerk  to  an  accountant)  as  ^'accoontant,'' 
was  held  snfficient,  as  it  would  enable  a 
stranger  to  find  him  without  unreasonable 
trouble,  and  on  Cha/nt  v.  Shaw  (2),  where 
a  description  of  the  grantor  of  a  bill  of 
sale  as  "government  clerk"  was  held 
sufficient. 

The  Coubt  (3)  held  that "  accountant " 
had  reference  to  a  special  recognised 
occupation,  and  was  not  a  proper  descrip- 
tion of  the  grantor,  whose  real  occupation 
was  that  of  clerk  in  the  accountant's 
department  of  the  railway  company. 

Rule  discha/rged. 

Attorneys — ^W.  Nome,  for  plaintiff;  Howard  & 
Co.,  for  defendants. 


1873. 
Feb.  15. 


.} 


DIXON  V.  BIRCH.* 


IwnJceeper — Liability  of  Manager  holding 
License  for  Oonvpamj, 

The  salaried  ma/nager  of  aw  hotel  belong' 
ing  to  a  compa/ny  is  not  am,  innkeeper  so  as  to 
be  by  law  responsible  for  the  goods  and 
property  of  the  guests,  although  the  usual 
license  under  9  Oeo,  4.  c.  61,  has  been 
granted  to  him  personally. 

This  action  was  brought  to  recover  the 
value  of  property  lost  by  the  plaintiff 
while  staying  at  an  hotel  in  Liverpool. 

At  the  trial  before  Lush,  J.,  at  the  Liver- 
pool Winter  Assize,  1872,  it  appeared  that 
the  plaintiff's  goods,  to  the  value  of  21^., 
were  stolen  from  the  hotel  while  he  was 
'  staying  there,  and  that  the  defendant  was 
the  salaried  manager  of  the  hotel,  which 
was  the  property  of  the  Clifton  Arms  and 
Pier  Hotel  Company,  Limited.  The  hotel 
license  had  b^n  granted  in  the  de- 
fendant's name,  and  the  defendant's  name 

(1)  87  Law  J.  Bep.  (if.s.)  Q.B.  101 ;  b.  c.  Law 
Bn>.  3  Q.B.  268. 

(2)  41  Law  J.  Rep.  (n.s.)  Q.B.  805. 

(8)  Kelly,  O.B.;  Martin,  B.;  Bramwell,  B. ;  and 
Figott,B. 
*  I>eeided  in  Sittings  after  Hilazy  Tenn. 


as  well  as  that  of  the  company  waa 
written  up  over  the  door.  The  company's 
name  was  on  the  hotel  bills,  and  all  the  fur- 
niture was  the  property  of  the  company. 
Lush,  J.,  directed  a  nonsuit,  on  the  ground 
that  the  company  were  the  real  inn- 
keepers. Leave  was  reserved  to  the 
plamtiff  to  move  to  enter  a  verdict  for 
him  for  21Z. 

A  rule  having  been  obtained  accorct- 
ingly— 

Leofric  Temple  and  Sims  shewed  cause. — 
The  license  granted  by  the  justices,  under 
9  Geo.  4.  c.  61,  must  be  granted  to  an  indi- 
vidual, and  the  defendant  was  merely  the 
nominee  of  the  company  for  this  purpose, 
bat  no  liability  as  "  innkeeper  "  in  respect 
of  the  loss  of  the  property  of  guests  is 
incurred  by  reason  of  his  being  the 
licensee. 

Herschell  and  Tomlinson  argued  for  the 
plaintiff,  that  the  defendant  as  the  holder 
of  the  Hcense  must  be  regarded  as  the 
real  innkeeper  for  the  purpose  of  this 
claim  as  well  as  for  any  offences  against 
the  license,  in  respect  of  which  offences 
the  licensee  would  clearly  be  liable.  They 
cited  BrooJcer  v.  Wood  (1)  and  Milligan 
V.  Wedge  (2). 

Mabtin,  B. — ^1  am  of  opinion  that  the 
direction  of  my  brother  Lush  at  the  trial 
was  right,  and  that  the  companv  here  are 
the  real  "  innkeepers."  There  is  nothing 
in  the  Licensing  Act  to  prevent  the  reid 
innkeeper  being  some  person  other  than 
the  licensee. 

PiGOTT,  B. — I  am  of  the  same  opinion. 

Pollock,  B. — The  case  must  be  con- 
sidered quite  apart  from  the  Licensing 
Acts,  which  cannot  have  the  effect  of 
turning  an  agent  into  a  principal.  The 
defendant  here  clearly  would  not  be  liable 
at  common  law,  and  the  Licensing  Acts 
do  not  create  the  liability  contended  for 
by  the  plaintiff. 

Bute  discharged. 

Attorneys — Torr,  Tagart  &  Janeyray,  agents  for 
W.  Lancaster,  Bradford,  for  plaintiff;  Charles 
Barnard,  agent  for  Wheeler,  Deane  &  Fletcher, 
Blackburn,  for  defendant. 


(2)  12  Ad.  &E.  787 ;  8.  o,  10  Law  J.  Bep.  (k.s. 
Q.B.  19. 
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[IN  THE  EXCHEQUER  CHAMBER.] 
{Error  from  the  Court  of  Exchequer,) 

flNGOLDBT  AND  OTHERS   (jplain- 

1873.     J      tiffs  in  error)  v,  thb  plum- 
May  15.  j      stead     boaed     op    works 
L     {defendants  in  error). 

Metropolis  Local  Management  Acty  1862 
(25  Sf  26  VicU  c.  102),  s.  77— Paving  Ex- 
penses — Apportioned  Amount  of  Expenses 
payable  by  FtUure  Owners — Charge  on 
Land, 

The  effect  of  the  77th  section  of  the  Me- 
tropolis Local  Management  Act^  1862,  is  to 
make  the  apportioned  amount  of  paving  ex- 
penses  incurred  under  the  Act  a  charge  on 
the  premises  in  respect  of  which  the  amount 
has  been  apportioned;  and  the  District 
Local  Board  may  recover  the  amounts  so 
apportioned  from  subsequent  owners  of  the 
premises  accordingly,  although  no  arrange^ 
ment  be  made  for  payment  by  instalments. 

In  this  case  Error  was  brought  on  the 
jadgmentof  the  Conrt  of  Exche(]^iier  upon 
a  Special  Case,  the  question  m  which 
turned  on  the  effect  of  the  77th  section  of 
the  Metropolis  Local  Management  Act^ 


1862  (25  A  26  Vict.  e.  102),  as  to  making 
the  expenses  of  paying  new  streets  re- 
coverable from  persons  becoming  owners 
of  the  premises,  in  respect  of  which  the 
charge  was  made,  subsequently  to  Hbe 
execution  of  the  paving  works. 

All  the  material  facts  are  set  out  in  the 
report  below,  ante,  p.  50. 

Waddy  (with  him  E.  E,  Prest),  now 
argued  for  the  plaintiffs  in  error,  the  de- 
fendants below. 

Barrow,  contra,  for  the  Board,  was  not 
called  on  to  argpie. 

The  Court  (1)  were  unanimously  of 
opinion  that  the  judgment  of  the  Court 
below  must  be  affirmed,  for  the  reasons 
there  given. 

Judgment  affirmed. 


Attorney8^Iiigle»  Cooper  &  Holmes,  for  pUintifi 
in  error,  defendants  below;  Newmso,  Bale  & 
Stretton,  for  the  Board. 


(1)  Blackburn,  J.;  Keating;  J.;  Brett,  J.; 
Grove,  J.;  Qnain,  J.;  Archibald,  J.;  and  Hcoy* 
man,  J. 


END  OF  EASTER   TEBlf,  1873. 
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SAXfiT  V,  KEKNET  AKD  OTHERS. 


Pateiit  Law  Amendment  Act  (15  ^  16 
Ftci.  c.  83),  ««.  23,  24--JE7/ec<  of  dating 
hack  Orant  of  Patent  to  Day  of  Ajpylica' 
Hon, 

To  OM  action  for  infringing  letters  patent 
granted  to  the  plaintiff  and  sealed  as  of  the 
date  of  his  applicalicn  for  the  samey  it  was 
held  to  he  no  answer  that  the  dUeged  in- 
firingements  were  done  in  exercise  of  certain 
leUers  patent  for  a  similar  invention  granted 
to  the  defendani  and  sealed  as  of  a  suhse* 
pient  date,  i.e.,  the  date  of  his  application 
for  the  samey  oLtlwugh  tJie  complete  specie 
fication  of  the  plaintiff* s  patent  was  not 
Hied  in  the  patent  office  till  after  the  defen' 
danfs  specification  had  heen  filed. 

Declaration  for  infringement  of  letters 
patent,  bearing  date  the  20th  day  of 
July,  1867,  granted  to  John  Saxby  for 
an  invention  of  '*  Improyements  in  the 
mechanical  contrivances  and  apparatus 
employed  for  locking  and  for  actuating 
or  setting  in  motion  the  locking  and  in- 
terlockii^  ^ear  used  for  regiidating  or 
goyeming  we  action  and  movement  of 
railway  points  and  signals  in  relation  to 
each  other,''  subject  to  his  filing  within 

Kiw  SBBI1B9,  42.^£kchsq. 


six  calendar  months  in  the  Great  Seal 
Patent  OflBce,  an  instrument  in  writing 
under  his  hand  and  seal,  particularly  de- 
scribing and  ascertaining  the  nature  of 
the  said  invention,  and  in  what  manner 
the  same  was  to  be  performed  and  sub- 
ject also  to  certain  other  conditions  and 
provisions  relating  to  the  payment  at 
certain  periods  of  the  stamp  duties  re- 
quired by  the  statutes  to  be  paid.  Aver- 
ment that  the  said  J.  Saxbv  did  within 
and  at  the  times  prescribed  fulfil  the  said 
conditions  and  provisions,  &c. 

Plea  that  one  W.  Basterbrook  was  the 
true  and  first  inventor  of  an  invention  of 
a  certain  new  manufacture,  that  is  to  say, 
improvements  in  machinery  and  apparatus 
for  actuating,  setting  in  motion,  locking, 
interlocking  and  controlling  railway 
points  and  signals,  and  thereupon  Her 
Majesty,  Queen  Victoria,  by  letters  patent 
under  the  Great  Seal  of  the  United 
Kingdom,  granted  to  the  said  Walter 
Basterbrook  and  his  assigns,  the  sole  pri- 
vilege to  make,  use,  exercise  and  vend, 
the  said  invention  within  the  United 
Kingdom  »id  Ireland  and  the  Isle  of  Man, 
for  the  term  of  fourteen  years  from  the 
23rd  July,  1867,  subject  to  a  condition, 
that  the  said  Walter  Basterbrook,  within 
six  calendar  months  next  after  the  day  of 
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the  date  of  the  said  letters  patent,  shoxdd 
cause  to  be  filed  in  the  Oreat  Seal  Patent 
Office,  an  instrument  in  writing  under 
his  hand  and  seal,  particularlj  describing 
and  ascertaining  the  nature  of  his  said 
invention,  and  in  what  manner  the  same 
was  to  be  and  might  be  performed,  and 
subject  also  to  certoin  other  conditions  ; 
that  Easterbrook  did  within  the  said 
time  perform  the  said  conditions :  and  the 
defendants  say  that  the  alleged  infringe- 
ments in  the  declaration  complained  of, 
were  in  respect  of  certain  apparatus  in 
and  according  to  the  said  above  men- 
tioned invention,  and  the  said  letters 
patent  and  the  said  alleged  infrin^ments 
were  made  and  done  by  the  deronduits 
under  the  orders  and  superintendence  of 
the  said  W.  Easterbrook  and  on  his  behalf, 
and  the  defendants  say  that  the  said 
letters  patent  in  the  declaration  men- 
tioned were  granted  as  is  therein  men- 
tioned, and  the  condition  as  to  the  said 
instrument  in  writing  in  the  declaration 
mentioned  was  falfilled  at  a  time  subse- 
quent to  the  time  when  the  said  letters 
patent  were  granted  as  aforesaid  to  the 
said  W.  Easterbrook  and  subsequent  to  the 
fhlfilment  by  the  said  W.  Eaaterbrook  of 
the  aforesaid  conditions  by  him  to  be 
performed. 

Demurrer  and  joinder. 

Holker  (with  him  T,  Aston  Bud  Macrary), 
for  the  plaintiff  contended  that  the 
plea  was  bad,  inasmuch  as  the  patent 
granted  to  Easterbrook  bore  date  subse- 
quent to  the  patent  granted  to  the  plain- 
tiff. The  28rd  section  of  the  Patent 
Law  Amendment  Act  (15  &  16  Yict. 
c.  88)  makes  it  lawful  (notwithstanding 
18  Hen.  6.  c.  1,  or  any  other  Act  to  the 
contrary)  to  cause  letters  patent  issued 
under  the  Act  to  be  sealed  and  bear  date 
as  of  the  day  of  application  for  the  same ; 
and  the  24ui  section  enacts  that  any  let- 
ters patent  sealed  and  bearing  date  as 
of  any  day  prior  to  the  day  of  actual 
sealing  shall  be  of  the  same  force  and 
validity  as  if  they  had  been  sealed  on  the 
day  of  which  they  are  expressed  to  be 
sefded  and  bear  date  (1).     They  also 

(1)  The  23rd  section  enacta— It  shall  be  lawfdl 
(the  Act  18  Hen.  6.  c  1,  or  any  other  Act,  to  the 


urged  that  the  defendants  could  not 
set  up  that  the  plaintiff's  patent  be- 
came invalid,  or  that  Easterbrook  ac- 
quired prior  rights  as  against  the 
plaintiffs  by  reason  of  the  plaintiffs  not 
having  filed  an  instrument  in  writing 
until  after  the  date  of  Easterbrook's 
patent  and  after  Easterbrook's  fulfilment 
of  his  condition,  without  shewing  in  what 
respect,  or  to  what  extent,  or  at  what 
time  the  plaintiffs  were  obliged  to  fulfil 
the  condition,  and  in  what  respect  they 
failed  to  fulfil  it. 

HerscheU  (with  him  A.  K  Poole),  for 
the  defendant,  contended  that  the  letters 
patent  granted  to  the  plaintiff  were  void 
by  reason  of  the  prior  grant  to  Easter- 
brook in  respect  of  the  same  invention ; 
that  the  prior  grant  to  Easterbrook  was 
not  in  any  way  lessened  by  the  subse- 
quent grant  to  &e  plaintiff,  although  such 
subsequent*  grant  was  dated  (and  was 
founded  on  a  provisional  specification)  of 
an  earlier  date ;  that  the  grant  to  Easter- 
brook was  as  good  as  it  was  on  the  day 
when  it  was  granted,  notwithstanding  the 
subsequent  grant  to  the  plaintiff;  that 

contrary  notwithstanding),  to  cause  any  letters 
patent  to  be  issued  in  pursuance  of  this  Act  to  be 
sealed  and  bear  date  as  of  the  day  of  application 
for  the  same,  and,  in  case  of  such  letters  patent 
for  any  invention  previously  registered  under  the 
"Protection  of  Inventions  Act>  1851,"  as  of  the 
day  of  such  provisional  registration,  or  where  the 
law  officer  to  whom  the  application  was  refSurred, 
or  the  Lord  Chancellor  thinks  fit  and  directs,  any 
such  letters  patent  aforesaid  may  be  sealed  and 
bear  date  as  of  the  day  of  the  sealing  of  such 
letters  patent,  or  of  any  other  day  between  the 
day  of  application  or  provisional  registration  and 
the  day  of  such  sealing.  The  24th  section  enacts 
— ^Any  letters  patent  issued  under  this  Act  sealed 
and  bearing  date  as  of  any  day  prior  to  the  day  of 
actual  sealing  thereof  shall  be  of  the  same  force  and 
validity  as  if  they  had  been  sealed  on  the  day  as 
of  which  the  same  are  expressed  to  be  sealed  and 
bear  date :  Provided  always,  that  save  and  where 
such  letters  patent  are  granted  for  any  invention, 
in  respect  whereof  a  complete  specification  has 
been  deposited  upon  the  application  for  the  same 
under  this  Act,  no  proceedings  at  law  or  in  equity 
shall  be  had  upon  snch  letters  patent  in  reject  of 
any  infringement  committed  before  the  i 
actually  granted. 
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Her  Majesiy  could  not  by  a  subsequent 
grant  to  the  plaintiff  derogate  fe)m  her 
previous  grant;  and  that  the  plaintiff's 
graut  in  respect  of  the  same  invention 
could  not  be  valid  till  Easterbrook's  was 
repealed,  and  that  therefore  the  plaintiff 
could  not  maintain  an  action  against  the 
defendants  for  infringements  committed 
under  the  direction  of  Easterbrook  in 
respect  of  inventions  contaioed  in  letters 
patent  sealed  and  granted  to  him  pre- 
viously to  any  grant  to  the  plaintiff.  He 
cited  Ex  parie  Bates  cmd  Eedgate  (2)  and 
Be  Henry  (3),  to  shew  that  in  such  a  case 
as  this,  letters  patent  would  not  be 
granted  to  the  first  applicant  for  any 
part  of  his  invention,  which  is  covered  by 
the  letters  actually  granted  to  Easter- 
brook. 
Holker  was  not  heard  in  reply. 

Kellt,  C.B. — ^The  scheme  of  the  Act  of 
Parliament  is  to  enable  the  Crown  to 
give  letters  patent  to  anyone  who  can 
satisfy  the  Grown  that  he  is  the  author  of 
a  valuable  and  useful  invention;  and 
where  two  or  more  persons  about  the 
same  time  have  invented,  or  believe  that 
they  have  invented,  some  valuable  and 
important  improvement  in  anything  that 
may  be  the  subject  of  a  patent,  the  legis- 
lature has  provided  ample  means  by  which 
each  and  every  of  those  inventors  may 
come  before  the  Law  Officer  of  the  Crown, 
and,  if  necessary,  appear  before  the  Lord 
Chancellor,  in  order  to  insist  that  he,  and 
he  al6he,  is  the  person  entitled  to  the 
patent  for  the  invention  in  question.  The 
mode  in  which  his  application  is  made  is 
by  delivering  in  at  the  Qrcat  Seal  and 
Patent  Office  either  a  provisional  or  a 
complete  specification,  and  applying  for 
a  patent,  the  title  of  which  is  specified  at 
the  time,  and  an  advertisement  of  that 
application  and  of  the  title  of  the  pro- 
posed patent  appears,  and  all  the  world 
(or  all  at  least  m  this  kingdom  who  may 
be  interested  in  the  question,  or  may  sup- 
pose themselves  the  inventors  of  anything 
coming  within  the  title  of  the  patent 
which  is  solicited)  may  immediately  go 

(2)  88  Law  J.  Rep.  (n.s.)  Chanc  501 ;  s.  c.  Law 
Bep.  4  Chanc.  App.  577-580. 

(3)  42  Law  J.  Rep.  (n.s.)  Ghana  363. 


to  the  office  and  lodge  a  ca/vecU  against  the 
patent.  Then  again  at  every  stage  of 
the  proceedings  following  the  original 
application  (and  whether  upon  deposit  of 
a  provisional  or  a  complete  specification) 
notice  is  given  from  the  Patent  Office, 
and  the  inventor,  or  supposed  inventor, 
of  the  rival  patent  has  an  opportunity  of 
opposing  at  every  stage  of  the  proceeding 
any  and  eveir  application  which  can  be 
made  bv  the  first  applicant  for  the  patent 
upon  tne  subject  in  question. 

Now  in  this  case  there  having  been  an 
application  on  the  20th  of  July  for  a  certain 
patent,  Easterbrook,  who  about  the  same 
time,  or  a  very  little  time  afterwards,  was 
the  inventor,  or  supposed  himself  to  be  the 
inventor,  of  an  improvement  of  exactly 
the  same  description,  thus  had  notice 
that  he  was  in  danger  of  a  patent  being 
granted  for  that  very  invention  to  another 
person — ^that  is,  to  the  plaintiff.  He 
should  have  lodged  a  caveat  at  the 
office ;  if  he  had  done  so  he  would  have 
had  an  opportunity  of  opposing  the  grant 
of  the  patent,  and  indeed  anything  else 
that  might  have  been  applied  for  in  re- 
spect of  such  a  patent,  first  before  the 
law  officer  of  the  Crown,  and  afterwards, 
if  dissatisfied  with  his  decision,  before 
the  Lord  Chancellor.  As  ii^  appears  that 
he  also  lodged,  I  believe,  a  complete 
specification  at  a  subsequent  period — no 
great  length  of  time  afterwards — and 
afterwards  proceed  to  obtain  a  patent,  it 
may  be  said,  and  perhaps  truly  said,  that 
the  plaintiff  exposed  himself  to  a  very 
considerable  danger,  for  he  had  notice  of 
the  same  application  on  the  part  of 
Easterbrook,  and  he  exposed  himself  to  the 
risk  of  a  patent  being  granted  to  the  de- 
fendant for  his  invention,  and  to  a  great,  if 
not  an  insuperable  difficulty  being  thrown 
in  his  way  whenever  he  should  afterwards 
apply  for  a  patent  himself.  He  ought  to 
have  opposed  the  grant  of  the  patent  to 
Easterbrook.  He  did  not  do  that.  But 
then,  on  the  other  hand,  Easterbrook  hav- 
ing obtained  his  patent,  the  patent  in  his 
favour  being  seized  by  the  Crown,  he 
ought  immediatelv,  if  he  had  not  done  it 
before,  to  have  lodged  a  caveat  at  the 
patent  office,  and  subsequently  to  have 
opposed  any  application  which  might 
afterwards  have  been  made  on  the  part  of 


Digitized  by 


Google 


140 


COURT  OP  EXCHEQUER: 


[N.  S. 


the  plainfiff  in  respect  of  bis  invention. 
If  he  had  done  so,  I  am  not  at  all  prepared 
to  say  upon  the  authorities  which  have 
Deen  quoted  that  the  Lord  Chancellor 
would  not  have  held,  even  if  he  had 
thought  the  plaintiff  was  the  first  in- 
ventor, that  by  reason  of  the  patent 
having  been  sealed  in  favour  of  Easter- 
brook,  no  opposition  having  been  made  on 
his  part,  it  was  his  duty  to  refuse  the 
plaintiff  the  granting  of  the  patent.  I 
do  not  say  how  that  might  have  been, 
but  no  'such  application  was  made,  no 
such  caveat  was  entered,  no  such  opposi- 
tion was  offered  on  the  part  of  the  Crown; 
and  the  question  arises  whether  it  was 
then  competent  to  the  Crown  to  grant  the 
ante-dated  patent,  which  has  been  granted 
to  the  plaintiff  in  this  case. 

Now  upon  that  the  two  provisions  of  the 
Act  of  Parliament  (15  &16  Vict  c.  83)  are 
clear,  unambiguous  and-  conclusive.  By 
the  23rd  section  the  provision  in  the 
statute  of  Henry  6  concerning  the  ante- 
dating of  patents,  is  in  fact  repealed  in 
relation  to  patents  for  inventions,  and 
the  provision  is :  "  That  it  shall  be  lawful 
(the  Act  of  the  18th  year  of  King  Henry 
6.  chap.  1,  or  any  other  Act,  to  the 
contrary  notwithstanding)  to  cause  any 
letters  patent  to  be  issued  in  pursuance  of 
this  Act,  to  be  sealed  and  bear  date  as  of 
the  day  of  the  application  for  the  same, 
and  in  case  of  any  such  letters  patent  for 
any  invention  provisionally  registered 
*  under  the  protection  of  the  Inventions 
Act  of  1851,*  as  of  the  day  of  such  provi- 
sional registration,  or  where  the  law 
officer  to  whom  the  application  was  re- 
ferred-or  the  Lord  Chancellor  thinks  fit, 
and  Erects,  any  such  letters  patent  as 
aforesaid  may  be  sealed  and  bear  date  as 
of  the  day  of  the  sealing  of  such  letters 
patent,  or  of  any  other  day  between  the 
day  of  such  application  or  provisional 
registration,  and  the  day  of  such  sealing." 
Now  that  enables  the  Crowli,  or,  in  other 
words,  the  law  officer  of  the  Crown,  or 
afterwards  on  appeal  the  Lord  Chancellor, 
to  grant  letters  patent  where  there  are 
two  rival  claimants  for  letters  patent,  and 
to  antedate  them  either  of  the  date  of  the 
actual  grant — that  is,  of  the  sealing  of 
the  letters  patent,  or  antedating  them  to 
any  day  not   earlier  than  the  original 


application  for  the  patent,  and  really  the 
cases  of  applications  to  the  Crown  by 
rival  inventors,  or  pretended  inventors 
for  patents  for  some  improvement,  are  of 
such  an  infinite  variety  of  characters  and 
descriptions  that  this  provision  is  a  vei^ 
important,  useful  and  just  provision.  It 
enables  the  Crown  to  grant  a  patent  of 
the  very  same  date  as  the  patent  which 
has  already  been  granted  to  another 
person,  if  it  be  thought  that  the  inven- 
tions took  place  at  the  same  time ;  thus 
leaving  the  patentees  to  fight  out  the  ques- 
tion whether  the  one  was  prior  to  the  other; 
or  a  second  patent  may  be  granted  as  of  a 
later  date,  or  as  of  an^  earlier  date,  accord- 
ing to  what  appears  to  the  Lord  Chan- 
cellor to  meet  the  justice  of  the  case ;  but 
when  it  is  once  granted,  then  we  have  the 
24th  section,  which  is  just  as  dear  and 
conclusive  in  its  terms  as  the  pvovisions 
of  the  23rd  section,  viz. :  "Any  letters 
patent  issued  under  this  Act,  seeded  and 
bearing  date  as  of  any  day  prior  to  the  day 
of  the  actual  sealing  thereof,  shall  be  of 
the  same  force  and  validity  as  if  they  had 
been  sealed  on  the  day  as  of  which  the 
same  are  expressed  to  be  sealed  and  bear 
date."  That,  applied  to  the. present  case, 
clearly  shews  that  this  s^ing  of  the 
patent,  bearing  date  the  20th  July,  has 
exactly  the  same  effect  as  if  the  patent 
itself  had  been  granted  on  that  day. 

Under  these  circumstances  the  plea 
nought,  and  the  demurrer  to  the  plea 
must  be  sustained. 

Mabtin,  B. — I  am  also  of  the  same 
opinion.  It  seems  to  me  this  plea  is 
a  plainly  bad  plea  on  the  fisu^  of  it.  It 
purports  to  be  a  plea  in  confession  and 
avoidance,  but  it  does  not  confess  at  all. 
It  does  not  admit  that  the  defendant  did 
the  thing  which  is  alleged  to  be  the  in- 
fringement of  the  patent,  but  it  states 
that  Easterbrook  was  the  true  and  first 
inventor  of  an  invention  of  a  certain 
manufacture,  that  is  to  say  of  improve- 
ments in  machinery.  It  nowhere  says 
that  those  improvements  in  machinery 
are  the  same  improvements  for  which  the 
patent  was  granted  to  the  plaintiff ;  this 
is  nowhere  stated  in  the  plea  directly  or 
indirectly ;  the  plea  only  states  genendly 
what  the  patent  was  granted  for.  As  my 
Lord  says,  it  is  a  mere  nullity,  it  does 
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not  go  to  the  cause  of  action  at  all,  it 
goes  to  a  different  thing  altogether.  I 
think  myself,  assuming  there  was  any 
ground  for  defeating  the  first  patent,  it 
ought  to  he  by  a  scire  facias^  not  by  a  plea 
ataU. 

Pollock,  B. — ^I  entirely  agree.  I  think 
the  words  of  the  statute,  sections  28  and 
24,  are  too  plain  to  admit  of  any  doubt. 
It  is  said  that  the  decisions  of  the  present 
and  late  Lord  Chancellors  ought  to  lead 
us  to  put  a  different  construction  upon 
the  language  of  the  sections ;  but  it  seems 
to  me  those  decisions  are  only  consonant 
with  the  well  known  and  long  established 
practice  upon  which  the  law  officers  of 
the  Crown  have  acted  for  many  years; 
and  it  must  be  presumed  that  those  who 
drew  this  Act  of  Parliament  were  per- 
fectly well  aware  of  that^  and  had  they 
intended  to  interfere  with  that  they 
would  have  done  so.  I  do  not  think  they 
had  that  intention  at  all.  It  is  perfectly 
dear  to  my  mind  that  it  leads  to  no  in- 
justice, when  the  warning  is  understood 
which  persons,  who  are  intending  to 
oppose  &e  application  for  letters  patent, 
have  in  all  these  cases. 

Judgment  for  iJie  plaintiff , 


Attorneys  —  George  Faithful!,  for  plaintiff; 
Prideaoz  &  Son,  agents  for  G.  S.  &  J.  R.  Foolo, 
Bridgwater,  for  defendant. 


1873. 
Jane  2 


,9./ 


MAROHANT  V.  THE    LEE    CON- 
SERVANCT  BOARD. 


Corporation — Orant  of  Annuity  by  J?e- 
solution  not  under  Seed, 

Certain  trustees  were  created  by  Statute 
a  body  corporate,  for  the  management  of 
the  navigation  of  a  rvver,  with  a  common 
seal  and  perpetual  succession.  The  Statute 
empowered  them  to  levy  tolls,  and  ena>cted, 
•*  thai  it  shall  be  lawful  for  the  tncstees, 
from  time  to  time,  to  pay  a/nd  allow  to  any 
officer  or  servant  of  the  trustees  whose  ser^ 
vices  may,  from  any  other  cause  tha/n  that 


of  misconduct,  be  no  longer  required  by  the 
trustees,  such  annuity  or  other  allowance 
as,  having  regard  to  lejigth  of  service  and 
all  the  other  circumstances  of  the  case,  may, 
in  the  judgment  of  the  trustees,  be  reason^ 
able  akd  proper,  and  the  trustees  may, 
from  time  to  time,  pay  and  aUow  such  an- 
nuity or  allowance  out  of  the  moneys  which 
may  corns  to  their  hands  by  virtue  of  the 
powers  and  provisions  o/**  certain  Acts,  The 
plaintiff,  who  Jiad  been  their  derhfor  forty 
years,  having  in  1865  resigned  owjing  to  til 
health,  the  trustees  duly  passed  a  resolution 
(which  was  not  sealed),  that  his  resignation 
"  be  accepted,  and  that  a  retiring  pension 
of  SOOl,  per  annum,  free  of  income  tax,  be 
granted  to  him  during  the  remainder  of  his 
life,^'  The  pension  was  duly  paid  quarterly 
till  the  end  of  1871.  Early  in  1872  the 
defendants,  who  had  meanwhile  been  substi- 
tuted for  the  trustees  by  Statute,  duly  passed 
a  resolution  to  reduce  the  pension  to  150Z. 
per  annum,  to  be  paid  during  their  pleasure, 
and  paid  ike  pension  for  the  first  quarter  oj 
1872  ontheredv>ced  scale: — Held^  that  the 
.  resolution  of  1865  was  irrevocable  and  that 
the  plaintiff  could  recover  the  difference  for 
that  quarter  from' the  defendants  by  action. 

At  the  trial  of  this  action  before  Martin, 
B.,  a  verdict  was  taken  for  the  plaintiff 
for  37Z.  10s.,  the  amount  claimed,  subject 
to  a 

CASE, 
of  which  the  following  are  the  parts  ma- 
terial to  this  report. 

The  Lee  Navigation  Improvement  Act, 
1850  (13  &  14  Vict.  c.  cix.),  after  reciting 
five  Acts  for  the  improvement  of  the  navi- 
gation of  the  river  Lee,  13  Eliz.  c.  18, 12 
Geo.  2.  c.  32,  7  Qeo,  3.  c.  61, 19  Geo.  3.  c. 
58, 45  Qeo.  3.  c.  59,  enacted  in  section  3, 
"  that  the  trustees  acting  under  the  provi- 
sions of  the  recited  Acts,  and  this  Act,  and 
their  successors  to  be  respectively  nomi- 
nated and  appointed  as  provided  by  tho  7 
Geo.  3.  c.  51,  shall,  for  the  purpose  of  the 
recited  Acts,  and  this  Act,  be  incorporated 
by  the  name  of  *  The  Trustees  of  the  River 
Leo,*  and  by  that  name  shall  be  a  body 
corporate,  and  have  a  common  seal  with 
perpetual  succession,  and  shall  have  power 
to  purehase,  and  hold,  and  sell,  demise 
and  dispose  of  lands  for  tho  purposes  of 
this  and  the  recited  Acts.'' 
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Sect.  7  incorporated  tlie  Commissioners 
Clauses  Act,  1847,  except  certain  parts. 

Sect.  71  enabled  the  ianstees,  in  respect 
of  goods,  &c.,  carried  on  the  river  or 
canals,  to  levy  such  tolls  at  snch  places 
as  they  should  think  proper,  not  exceeding 
certain  rates. 

Sect.  76  enacted  "  that  it  shall  be  law- 
ful for  the  trustees,  from  time  to  time,  to 
pay  and  allow  to  any  officer  or  servant  of 
the  trustees,  whose  services  may  from  any 
other  cause  than  that  of  misconduct  be  no 
longer  required  by  the  trustees,  such  an- 
nuity  or  other  allowance  as,  having  regard 
to  length  of  service  and  all  the  other  cir- 
cumstances of  the  case,  may,  in  the  judg- 
ment of  the  trustees,  be  reasonable  and 
proper,  and  the  trustees  may,  from  time 
to  time,  pay  and  allow  such  annuity  or 
allowance  out  of  the  moneys  which  may 
come  to  their  hands  by  virtue  of  the 
powers  and  provisions  of  the  recited  Acts 
and  this  Act." 

Sect.  93  made  the  Act  a  public  one. 

On  February  1st,  1865,  the  plaintiff, 
who  had  held  for  forty  years  the  office  of 
clerk  to  the  trustees,  addressed  to  the 
chairman  a  letter,  saying  among  other 
things  that  owing  to  ill  health  he  found 
himself  unable  to  continue  business 
duties;  and  asking  the  fieivourable  con- 
sideration of  the  trustees  whether  under 
the  circumstances  a  retiring  pension 
should  not  be  allowed  him,  the  Act  of 
1850  contemplating  such  an  arrangement. 
The  Book  of  Proceedings  of  the  trustees, 
kept  by  the  clerk  under  the  superinten- 
dence of  the  trustees,  contained  the  fol- 
lowing extracts — 

"  6th  Pebruarv,  1865,  at  the  annual  gene- 
ral meeting  of  the  trustees  ....  present, 
&c.  ...  a  letter  from  the  clerk,  dated  1st 
February,  1865,  addressed  to  the  chairman 
and  trustees,  resigning  his  office  in  conse- 
quence of  ill  health,  was  read,  and  the  ac- 
ceptance of  the  resignation  deferred  until 
the  next  meeting  of  the  trust.  .  .  .  The 
deputy  chairman  gave  notice  that  at  the 
next  meeting  he  ^ould  propose  that  the 
clerk's  resignation  be  accepted,  and  that 
he  be  allowed  an  annuity,  as  a  retiring 
pension,  of  SOOl '* 

*'....  16thMarch,  1865,  at  a  meeting 

of  the  trustees  .  .  »  .  present,  &c 

special  notice  having  been  given  to  every 


existing  trustee,  in  conformity  wii&  the 
statute,  that  at  this  meeting  it  would  be 
proposed  that  the  resignation  of"  the 
plamtiff  '*  be  accepted,  and  that  a  retiring 
pension  of  300Z.  per  annum  be  granted 
to  him,  it  was  unanimously  resolved 
that  the  resignation  of,"  the  plaintiff, 
"presented  to  the  annual  meetmg  held 
on  the  6th  February  last,  be  accepted,  and 
that  a  retiring  pension  of  3002.  per 
annum,  free  of  income  tax,  be  granted  to 
him  during  the  remainder  of  his  life." 

From  16th  March,  1865,  the  date  of 
the  foregoing  resolution,  the  plaintiff 
retired  from  &e  office  of  clerk. 

The  Lee  Conservancy  Act,  1868  (31  & 
32  Vict,  cliv.)  dissolved  the  trustees,  and 
substituted  for  them  the  defendants,  a 
body  corporate  by  the  name  of  "  The  Lee 
Conservancy  Board,"  with  perpetual  sue- 
cession  and  a  common  seal,  and  with  all 
the  property,  powers  and  rights  of  the 
trustees,  and  subject  to  all  their  liabilities 
and  obligations. 

The  pension  was  duly  paid  to  the  plain- 
tiff' quarterly  by  the  trustees  till  their 
dissolution,  and  from  that  time  till  Dec^n- 
ber  25th,  1871,  by  the  defendants,  tiie 
payments  being  entered  in  the  accounts, 
which  shewed  the  total  receipts  and  ex- 
penditure of  the  funds  levied  under  the 
Acts,  and  which  were  duly  certified  and 
audited  in  the  manner  required  by  the 
Commissioners  Clauses  Act,  1847.  Early 
in  1872  the  defendants  gave  the  plaintiff 
notice  that  in  consequence  of  the  state  of 
their  funds  (1),  they  should  consider  the 
question  of  reducing  his  pension,  and  the 
Book  of  Proceedings  contains  the  follow- 
ing extract  under  date  16th  February, 
1872 :  •'At  a  meeting  of  the  Board  .... 
it  was  resolved  by  six  to  three,  that  the 
resolution  of  the  16th  March,  1865, 
granting  a  pension  of  3002.  per  annum 
to  "  the  plaintiff  "  be  altered  by  the  re- 
duction of  the  amount  to  150/.  per  annum, 
as  frx>m  Christmas  last,  the  same  to  be 
paid  during  the  pleasure  of  the  Board." 
The  defendants  having  in  accordance  with 

(1)  The  receipts  for  each  of  the  years  ending 
April  Ist,  1871 1  and  April  1st,  1872,  were  over 
19,000/.,  but  the  "actual  trading  accounts" 
shewed  a  deficiency  of  3,562/.  fit.  6d,  and 
42  W.  10«.  Sd.  for  those  yean  lespectively. 
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this  resolation  paid  the  plaintiff  only 
S7l  108.  for  the  first  quarter  of  1872,  this 
action  was  bronght  to  recover  the  cUffer- 
ence,  37Z.  lO/r. 

The  declaration  having  set  out  section 
76  of  the  Act  of  1850,  alleged  that 
at  a  meeting  duly  held  on  March  16th, 
1865,  the  trustees,  "by  virtue  and  in 
exercise  of  the  power  given  to  them  by 
the  said  Act  and  of  all  other  powers  in 
that  behalf  enabling  them,  and  having 
regard  to  the  facts  that  the  plaintiff  had 
held  for  forty  years  the  office  of  clerk  to 
the  trustees,  and  had  always  conducted 
himself  well  in  the  office,  and  being 
incapacitated  by  illness  from  further  dis- 
chai^K  the  duties  of  the  office,  had 
resigned  the  same,  and  havinj?  regard  to 
all  the  other  circumstances  of  the  plain- 
tiff's case,  by  a  resolution  dul^  passed, 
accepted  the  plaintiff's  resignation  of  his 
office,  and  granted  to  the  plaintiff  a  re- 
tiring pension  of  300Z.  per  annum,  firee  of 
income  tax  during  the  remainder  of  his 
life  ":  that  the  pension  thereupon  became 
payable  out  of  the  moneys  coming  to  the 
trustees  by  virtue  of  the  powers,  Ac.,  of 
the  several  Acts :  that  the  pension  was, 
when  due,  paid  by  the  trustees  out  of  such 
moneys  accordingly,  and  the  payments  so 
charged  in  the  accounts,  and  the  accounts 
duly  certified,  Ac.,  under  the  Act  of  1847 : 
that  the  payment  of  the  pension  was  one 
of  the  purposes  for  which  income  received 
by  the  trustees  under  the  Acts  was  by 
law  applicable :  that  the  defendants  were 
by  the  Act  of  1868  substituted  for  the 
trustees,  with  all  their  powers,  &o, :  that 
on  March  25th,  1872,  37L  10«.  became 
due  to  the  plaintiff  in  respect  of  the 
pension;  that  on  that  day  and  thence- 
forward, moneys,  tolls  and  income  ex- 
ceeding S7l.  10^.,  and  applicable  to  the 
payment  thereof,  had  been  received  by 
and  were  in  the  hands  of  the  defendants ; 
that  all  conditions,  &c.,  yet  the  defendants 
had  not  paid  the  S7l,  lOs.  The  defendants 
demurred,  and  pleaded  never  indebted, 
and  payment.  Issue  thereon  and  joinder 
in  demurrer. 

The  question  for  the  Court  (who  might 
draw  any  inferences  and  fine!  any  facts 
which  in  their  opinion  a  jury  ought  to 
have  drawn  or  found)  was  whether  the 
plaintiff  was    entitled    to    recover   the 


37Z.  10«.  If  yes,  the  verdict  to  be  entered 
for  the  plaintiff  for  that  amount.  If  no,  the 
verdict  to  be  entered  for  the  defendants. 

Benjamin  {Hayman  with  him),  for  the 
plaintiff,  contended  that,  though  not  under 
seal,  the  resolution  of  1865  conferred  a 
vested  right  on  the  plaintiff  and  was  bind- 
ing on  the  defendants,  and  cited  Olarhe  v. 
The  ImpericU  CkbSf  ^c,  Oompany  (2).  [He 
was  then  stopped — 

Kbllt,  G.B.,  observing  that  the  ques- 
tion whether  the  defendants  were  bound 
did  not  in  his  opinion  turn  on  any  dis- 
tinction between  a  resolution  and  a  deed, 
or  between  the  trustees  and  the  defend- 
ants.] 

J.  Brown  (W,  Barnard  with  him),  for 
the  defendants. — The  defendants  do  not 
rely  on  any  distinction  between  them- 
selves and  the  trustees,  but  contend,  first, 
that  the  trustees  had  no  power  to  grant 
an  annuity  for  life,  by  deed  or  in  any 
other  way.  By  section  84  of  7  Geo.  3. 
c.  51,  all  receipts  are  to  be  applied  in 
carrying  that  Act  into  execution,  and  the 
trustees  would  have  had  no  power  to 
make  an  allowance  for  a  retiring  officer 
but  for  section  76  of  the  Act  of  1850 ; 
that  section  does  not  mention  an  annuity 
for  life,  or  use  any  words  which  contem- 
plate a  permanent  provision.  Secondly, 
the  grant  was  revocable,  not  being  by 
deed  nor  even  under  seal,  and  this  point 
is  concluded  by  Oibson  v.  TJie  East 
India  Oompany  (3),  where  it  was  held, 
that  no  action  would  lie  for  payment  o£ 
a  retiring  annuity  granted  b^  resolution 
of  the  company  to  an  officer  m  the  mtZ^- 
tary  service,  because  the  grant  was  not 
under  seal;  and  by  Innes  v.  The  East 
India  Oompany  (4),  where  a  similar  de- 
cision was  given  on  a  grant  to  a  civil 
servant. 

[Martin,  B. — ^Was  there  not  considera- 
tion fpr  the  grant  ?  Was  it  not  a  bar- 
gain between  the  plaintiff  and  the  trustees, 
that  if  he  conducted  himself  properly  he 
should  have  a  retiring  pension  ?] 

(2)  4  B.  &  Ad.  315  ;  8.  c.  2  Law  J.  Kep.  (k.s.) 
K.B.  30. 

(3)  6  Bing.  N.C.  262;  s.  c.  8  Law  J.Bep.  (n.s.) 
C.P.  193. 

(4)  17  Oom.  B.  Rep.  351 ;  s.  c  25  Law  J.  Bop. 
(N.S.)  C.P.  154. 
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The  grant  was  a  voluntary  act  of 
bounty.  The  plaintiff  was,  by  7  Q^o.  3. 
c.  61.  8.  76,  removable  at  the  pleasure  of 
the  trustees.  A  resolution  of  this  kind 
is  not  a  contract — Vaughton  v.  Brine  (5). 

[Kelly,  C.B. — My  doubt  is,  whether  a 
grant  for  life  was  not  ultra  vires.] 

Benjamin,in  reply. — The  word  "allow," 
in  section  76  of  the  Act  of  1850,  must 
contemplate  a  ftiture  provision ;  for  "  pay  " 
would  be  sufficient  if  the  grant  were  only 
from  year  to  year.  "  Annuity  "  means  for 
more  than  one  year,  and  if  so,  the  section 
imposes  no  limit  to  the  term.  Clearly, 
the  trustees  might  have  "  paid "  the 
plaintiff  a  sum  which  would  have  bought 
him  a  Government  annuity  ;  and  what  is 
the  difference  in  principle  ? 

[Martin,  B. — The  object  of  the  section 
seems  to  bo  this :  If  the  trustees  think 
fit  to  pay  a  sum  or  allow  an  annuity  the 
section  is  a  justification  to  them,  and 
permits  them  to  credit  themselves  with  it 
in  the  accounts.] 

He  was  then  stepped. 

Kelly,  C.B. — On  the  whole,  looking  at 
this  Act  of  Parliament,  although  I  can- 
not say  it  is  free  from  doubt,  I  think  we 
ought  to  resolve  the  doubt  in  favour  of 
the  plaintiff.  The  word  "  annuity  "  means 
a  sum  to  be  paid  yearly  and  every  year, 
and  must  necessarily  import  some  term 
(whatever  it  may  bo)  during  every  year 
of  which  the  money  is  to  be  paid ;  for 
otherwise,  the  word  "  annuity  without 
more  would  be  nonsense,  for  nobody  would 
know  what  an  annuity  of  300?.  a-year 
meant.  It  might  be  for  a  term  of  years, 
or  it  might  be  for  life.  Therefore,  the 
legislature  must  have  contemplated  that 
some  term  should  be  fixed.  If  that  is  so, 
the  term  here  is  fixed  within  the  meaning 
of  the  Act  of  Parliament.  Therefore,  upon 
that  ground  only,  I  am  content  to  agree 
with  my  brother  Martin,  in  saying  that 
the  plaintiff  is  entitled  to  our  judgment. 

Martin,  B. — That  is  my  view  :  I  think 
that  anybody  reading  the  section  can 
very  clearly  see  that  the  legislature  never 
could  mean,  that  an  officer  who  was  in- 
capable of  goiug  on  with  his  duties  should 

(6)  1  So.  NJC  258;  8,  c.  9  Law  J.  Bep.  (k.8.) 
C.P,  826. 


give  up  his  office  from  which  he  was 
receiving  an  annual  income,  and  leave  it 
in  the  power  of  the  trustees  afterwards 
to  say,  "  We  shall  do  nothing  for  him." 
The  intention  which  I  derive  from  the 
words  of  the  section  is,  that  when  i^e 
trustees  thought  fit  to  grant  a  pension  to 
a  retiring  officer  whom  they  deemed 
worthy  of  it,  that  should  be  a  permanent 
thing,  and  that  in  the  words  of  this  reso- 
lution he  should  continue  to  receive  it 
during  his  own  life. 

Mr.  Brown  cited  two  cases  in  connec- 
tion with  the  East  India  Company,  but  I 
am  always  very  dubious  of  following 
cases  where  that  company  were  concerned. 
The  East  India  Company  had  a  double 
aspect,  and  it  will  be  found  in  those  cases 
that  these  two  characters  entered  into 
the  consideration  of  the  Court  In  one 
character  they  were  concerned  for  the 
Sovereign,  and  their  acts  were  governed 
by  considerations  connected  with  the 
Supreme  Government.  In  the  other,  they 
were  to  be  looked  upon  as  merdiants 
trading  in  Leadenhall  Street  by  bills  of 
exchange,  bills  of  lading  and  otherwise. 
One  case  related  to  the  pension  of  a  gen- 
tleman in  the  military  service,  and  the 
other  to  a  gentleman  in  the  civil  service. 
I  have  no  doubt  those  cases  were  pro- 
perly decided  on  the  constitution  of  that 
company,  but  I  am  not  at  all  prepared  to 
bring  those  decisions  to  bear  upon  a  sec- 
tion of  an  Act  of  Parliament  like  this. 
I  think  the  meaning  and  spirit  of  the 
section  was  to  give  a  permanent  annuity 
to  a  servant  who  haa  retired  from  the 
service  of  the  trustees. 

Judgment  for  the  plaint^. 


Attorneys — Mackeson,  Taylor  &  Arnold,  agenta  for 
Norton  &  Son,  Town  Mailing,  Kent,  for  plain- 
tiff; B.  J.  Pead,  for  defendants. 
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( J»  the  Second  Divmon  of  the  Cotirt.) 
1873.  1 

June  5.)  HnMB  r.  DBDTFF. 

Prisoner,  Discharge  of—J)ebUyrs  Act, 
1869  (32  8r  33  Vict  c.  62),  ss.  4,  ^—Cmi^ 
man  Law  Procedure  Ad,  1854  (17  Sf  18 
Vict,  c.  125),  ss.  60,  61— Jwtpmownen^ 
after  Judgment, 

A  defendant  who  has  been  arrested  and 
imprisoned  before  final  judgment,  under 
the  6th  section  of  the  Debtors  Act,  1869,  is 
entiUed  to  be  discharged  under  the  4th 
section  after  final  judgment  has  been  ob" 
tanned,  notwithstanding  thai  the  judgment 
is  stiU  unsatisfied,  and  thai  the  absence  of 
the  defendant  from  England  may  (a>s  by 
hindering  his  oral  examination  under  the 
60th  section  of  the  Gommon  Law  Procedure 
Act,  1854,  with  regard  to  debts  ounng  to 
him)  prejudice  the  plaintiff  in  obtaining  the 
fruits  of  the  judgment 

This  was  a  rale  calling  on  the  plaintiff 
to  shew  canse  why  the  defendant  shbold 
not  be  discharged  ont  of  custody. 

It  appears  that  the  defendant  had  been 
arrested  and  imprisoned  in  pursuance  of 
the  6th  section  of  the  Debtors  Act,  1869 
(32  k  83  Vict.  c.  62),  which  enacts  that, 
after  the  commencement  of  that  Act,  "  a 
person  shall  ndt  be  arrested  upon  mesne 
process  in  any  action  ; "  but  that,  '*  where 
the  plaintiff  m  any  action  in  any  of  Her 
Majesty's  Superior  Courts  of  Law  at 
Westminster,  m  which,  if  brought  before 
the  commencement  of  the  Ac^  the  de- 
fendant would  have  been  liable  to  arrest, 
proves,  at  any  time  before  final  judgment 
Dy  evidence  on  oath,  to  the  satismction 
of  a  judffe  of  one  of  those  Courts, 
that  the  pudntiff  has  good  cause  of  action 
a|»inst  the  defendant  to  the  amount  of 
fifty  pounds  or  upwards,  and  that  there 
is  probable  cause  for  believing  that  the 
defendant  is  about  to  quit  England  unless 
he  be  apprehended,  and  that  the  absence 
of  the  defendant  fVom  England  will  ma- 
terially prejudice  the  plaintiff  in  the  pro- 
secution of  his  action,  such  judge  may, 
in  the  prescribed  manner,  order  such  de- 
fendant to  be  arrested  and  imprisoned  for 
a  period  not  exceeding  six  months,  unless 
and  until  he  has  sooner  given  the  pre- 

Nbw  Sbbibs,  42.— Exchbq. 


scribed  security  not  exceeding  the  amount 
claimed  in  the  action,  that  he  will  not  go 
out  of  England  without  the  leave  of  the 
Court." 

Final  judgment  in  the  action  having 
been  subsequently  signed  for  the  plain- 
tiff, an  application  for  his  discharge, 
while  the  judgment  was  still  unsatisfied, 
was  made  to  a  Judge  at  Chambers,  who 
referred  the  matter  to  the  Court. 

Thrup-p,  for  the  defendant,  contended 
that  the  object  for  which  he  was  arrested, 
namely,  to  enable  the  plaintiff  to  "  prose- 
cute his  action,"  was  now  attained,  final 
judgment  having  been  signed;  and  the 
defendant  was  therefore  entitled  to  be 
discharged.  Also  that,  as  no  power  to 
arrest  after  judgment  was  given  by  the 
Debtors  Act  (which  expressly  limited  the 
power  to  arrest  to  the  period  before  final 
judgment),  the  legislature  could  not  have 
intended  to  allow  a  defendant  arrested 
before  final  judgment  to  be  kept  in  prison 
after  judgment,  which  is  really  the  end  of 
the  action.  He  cited  The  Yorkshire  En- 
gine  Company  v.  Wright  (1)  as  expressly 
in  point  and  decisive  of  the  case. 

Petheram,  for  the  plaintiff. — The  real 
end  of  the  action  is  satisfaction  by  means 
of  execution,  and  not  judgment  merely. 
The  absence  of  the  defendaoit  fix)m  Eng- 
land 'may  still  prejudice  the  plaintiff  in 
the  prosecution  of  his  claim,  for  it  may 
prevont  him  ascertaining  whom  to  make 
garnishees.  He  will  be  unable  to  av%il 
himself  of  the  power  given  by  the  Com- 
mon Law  Procedure  Act,  1854,  which 
would  enable  him  to  get  an  order  for  the 
examination  of  the  defendant,  "  as  to  any 
and  what  debts  are  owing  to  him,  before 
a  master  of  the  Court,  or  such  other 
person  as  the  Court  or  Judge  shall  ap- 
point; and  the  Court  or  Judge  may 
make  such  rule  or  order  for  the  examina- 
tion of  such  judgment  debtor,  and  for 
the  production  of  any  books  or  doou- 
ments,  Ac." 

Thrupp,  in  reply. — Waine  v.  Wtlhins 
(2)  shews  that  the  defendant  could  only 
be  detained  till  judgment  signed.  In 
that  case  it  was  held  that  where  in  a 

(1)  21  Weekly  Beporter  16  (Exch.) 

(2)  42  Law  J.  Rep.  (n.s.)  Q3.  96. 
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proceeding  by  foreign  attachment,  the 
defendant  renders  himself  in  dissolution 
of  the  attachment,  and  the  plaintiff  goes 
on  in  the  action  and  recovers  judgment, 
the  defendant  is  entitled  to  be  discharged 
from  custody  bj^  virtue  of  section  4  of 
the  Debtors  Act,  1869. 

Bramwell,  B. — The  case  of  Tlie  York- 
sJdre  Engine  Company  v.  Wright  (1)  is 
decisive  on  the  point  here  raised.  What- 
ever the  legislature  may  have  meant, 
the  true  construction  of  what  they  have 
said  is,  that  there  is  to  be  no  imprison- 
ment after  the  action  has  been  prosecuted 
to  its  end ;  and  as  the  action  comes  to 
an  end  on  final  judgment  being  signed, 
this  defendant  is  entitled  to  be  discharged. 
If  it  were  not  so,  then,  although  a  de- 
fendant could  not  be  arrested  after  judg- 
ment, yet,  if  he  had  been  arrested  before, 
he  might  be  detained  in  prison  after  judg- 
ment. 

ProoTT,  B.,  and  Clbasby,  B.,  con- 
curred. 

Eule  absolute. 


Attorneys — Hoylo,  for  plaintiff;  Wright  &  Son, 
for  defcndttnt. 


1873.        1  THE   SOLICITOR-GENERAL  V.  THE 

May  30.    >    law  reversionary  interest 
June  11.  J     SOCIETY. 

Succession  IhUy — Alienation  hy  Remain^ 
derman  to  Body  Corporate — Alienee  liable 
as  Successor — The  Succession  Duty  Acty 
1853  (16  ^  17  Vict  c.  51),  ss.  2,  15, 
27. 

A  testatrix  by  willy  rtiade  in  1839,  de- 
vised  real  property  to  one  for  life,  and  after 
his  death  to  a  remainderman  in  fee,  and 
died  in  1841.  The  remainderman,  a  cousin 
of  the  testatrix,  died  in  1870,  having  pre- 
viously sold  his  reversion  in  fee  to  a 
corporation.  The  tenant  for  life  died  in 
1872: — Held  (on  an  information  against 
the  corporation),  first,  that   the  corpora- 


tion, upon  the  deaih  of  the  tenant  for  life, 
toere  ^successors"  within  ss,  2  and  27 
of  the  Succession  Duty  Acty  1853,  and  were 
liable  to  pay  succession  duty  upon  the  fuU 
value. 

Secondly,  thai  if  necessary  tlhe  Court 
would  have  decided  the  deaih  of  tlie  re- 
mainderman  to  be  immaterial,  and  the  rate 
of  duty  to  be  tlie  same  as  would  have  been 
payable  by  him  if  he  had  survived  the 
tenant  for  life  tvithout  selling,  but  tJiat  ai 
all  events  the  Crovm  had  made  out  a  prima 
facie  case  to  duty  at  thai  rate,  since  the 
Crown  need  not  prove  the  deaih  of  the 
remainderman,  nor  who  his  heir  was ;  and 
that  if  events  had  happened  by  which  the 
duty  would  be  less,  tlie  corporaiion  must 
prove  them. 

This  was  an  information  filed  by  the 
Solicitor-Greneral  (the  Attorney- General 
having  an  interest  in  the  defendant 
society),  and  contained  the  following 
allegations. — 

In  1839  one  Deborah  Smith  Dermer  by 
her  will  devised  real  estates  to  Thomas 
Dermer  for  life,  and  after  his  death  to 
WiUiam  Dermer  in  fee.  She  died  on  the 
9th  January,  1841,  leaving  both  William 
Dermer  and  Thomas  Dermer  surviving. 
The  defendants,  a  corporation,  in  1864 
and  1868,  became  the  purchasers  of  ihe 
reversion  in  fee  from  William  Dermer. 
William  Dermer  died  on  the  5th  August, 
1870,  and  on  the  14th  August,  1872, 
Thomas  Dermer  died.  The  defendants, 
upon  the  death  of  Thomas,  became  seised 
in  fee  in  possession.  William  Dermer 
was  a  cousin  of  the  testatrix,  being  a  de- 
scendant of  the  brother  of  her  father.  The 
Commissioners  of  Inland  Revenue  accord- 
ingly claimed  from  the  defendants  suc- 
cession duty  at  the  rate  of  five  per  cent,  on 
the  principal  value  of  the  estates.  The 
defendants  disputed  the  claim,  and  the 
bill  prayed  a  decree  for  the  payment  of 
the  duty  as  claimed. 

The  Solicitor-Oeneral  (Sir  O,  Jessd)  and 
W.  W,  Karslake,  for  the  Crown.— The 
defendants  are  **  successors  "  within  the 
meaning  of  the  Succession  Duty  Act, 
1853,  since  they  acquired  the  property 
under  the  testatrix's  will,  and  that  will  is 
within    the    definition   of  a  succession 
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in  8.  2  (1),  viz.,  "  a  disposition  of  pro« 
perty  by  reason  whereof"  the  de- 
fendants became  entitled  npon  Thomas 
Dermer's  death.  The  defendants  being  a 
body  corporate  must,  under  s.  27,  be 
ass^sed  npon  the  principal  value  of  the 
property.  Being  alienees  they  must, 
under  s.  15,  pay  duty  at  the  same  rate 


(1)  That  section  enacts — "  Every  past  or  future 
disposition  of  property,  by  reason  whereof  any  per- 
son has  or  shall  become  beneficially  entitled  to  any 
property,  or  the  income  thereof^  upon  the  death  of 
any  person  dying  after  the  time  appointed  for  the 
commencement  of  this  Act,  either  immediately  or 
after  any  interval,  either  certainly  or  contingently, 
and  either  originally  or  by  way  of  substitutive 
limitation ;  and  every  devolution  by  law  of  any 
beneficial  interest  in  property,  or  the  income 
thereof,  upon  the  death  of  any  person  dying  after 
the  time  appointed  for  the  commencement  of  tliis 
Act,  to  any  other  person  in  possession  or  expec- 
tancy, shall  be  deemed  to  have  conferred  or  to  con- 
fer on  the  person  entitled  by  reason  of  any  such 
disposition  or  devolution  a  *  succession  ;*  and  the 
term  'successor*  shall  denote  the  person  so 
entitled ;  and  the  term  *  predecessor  *  shall  denote 
the  settlor,  disponer,  testator,  obligor,  ancestor  or 
other  person  from  whom  the  interest  of  the  suc- 
cessor is  or  shall  be  derived." 

The  second  part  of  Section  16  enacts—"  Where, 
after  the  time  appointed  for  the  commencement  of 
this  Act,  any  succession  shall,  before  the  successor 
shall  have  become  entitled  thereto,  or  to  the  in- 
come thereof  in  possession,  have  become  vested  by 
alienation,  or  by  any  title  not  conferring  a  new 
succession,  in  any  other  person,  then  the  duty 
payable  in  respect  thereof  shall  be  paid  at  the 
same  rate  and  time  as  the  same  would  have  been 
payable  if  no  such  alienation  had  been  made  or 
derivative  title  created;  and  where  the  title  to  any 
succession  shall  be  accelerated  by  the  surrender  or 
extinction  of  any  prior  interests,  then  the  duty 
thereon  shall  be  payable  at  the  same  time  and  in 
the  same  manner  as  such  duty  would  have  been 
payable  if  no  such  acceleration  had  taken  place." 
Section  27.  **  Where  any  body  corporate,  com- 
pany, or  society  shall  become  entitled,  as  succes- 


and  time  as  if  no  alienation  had  been 
made,  that  is,  the  same  dut^  as  William 
Dermer's  heir  would  have  paid  if  William 
Dormer  had  not  alienated.  Who  that 
heir  is  the  Inland  Revenue  Office  has  not 
thought  it  worth  the  expense  and  trouble 
to  discover,  but  since  the  testatrix  was  a 
spinster  the  heir  cannot  have  been  nearer 
in  blood  than  William  Derroer  himself 
(that  is  cousin),  and  may  have  been  more 
distant.  The  duty,  therefore,  cannot  be 
less  than  five  per  cent,  under  s.  10,  and 
may  bo  more,  but  if  more  the  office  v 
willing  to  remit  the  difference. 

Sir  J,  Karslake,  Joshua  Williams  and 
Oatesy  for  the  defendants. — No  duty  is 
payable.  The  defendants  are  not  "  suc- 
cessors." William  became  entitled  to  the 
property  "  by  reason  of*  the  will  within 
section  2,  and  those  words  cannot  be 
stretched  to  include  any  persons  taking 
by  purchase  from  him;  for  if  so,  they 
would  include  purchasers  from  the  defen- 
dants,  and  so  on  for  all  time — The  Attot' 
ney'Genei'ol  v.  Upton  (2).  Moaeover,  pur- 
chasers for  value  who  paid  for  all  they 
obtain  cannot  be  "  successors "  within 
section  2,  which  contemplates  only  donees 
by  will  or  settlement,  and  heirs.  If  the 
defendants  are  not  '*  successors  "  within 
section  2,  neither  are  they  within  section 
27.  The  property  has  no  doubt  "  become 
vested  by  alienation  "  in  the  defendants 
within  section  15,  and  if  William  had  been 
alive  when  the  defendants  came  into  pos- 
session, they  would  under  that  section 
have  had  to  pay  the  same  duty  as  William 

sors,  to  any  real  property,  the  duty  in  respect 
thereof  shall  be  assessed  upon  the  principal  value 
of  such  property,  but  shall  be  payable  by  such 
instalments,  at  such  times,  and  in  such  manner 
as  the  same  would  be  payable  if  assessed  in  re- 
spect of  property  devolving  on  a  successor  in  fee 
simple ;  and  it  shall  be  lawful  for  such  body  cor- 
porate, company,  or  society,  or  any  trustee  thereof, 
to  raise  the  amount  of  any  duty  due  in  respect  of 
their  succession  upon  the  security  thereof,  at 
interest,  with  power  for  them  to  give  effectual  dis- 
charges for  the  money  so  raised." 

(2)  4  Hurl.  &  C.  336 ;  s.  c.  35  Law  J.  Rep. 
(x.8.)  Exch.  138. 
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would  have  paid  had  he  not  alienated, 
and  that  would  have  been  a  duty  calcu- 
lated on  William's  life  according  to  the 
tables  in  the  schedule.  But  since  he  is 
dead  there  is  no  life  on  which  to  calculate 
the  duty,  and  therefore  no  duty  is  pay- 
able. Section  15  "  enacts  or  imposes  no 
tax  or  duty  " — ^per  Bramwell,  B.,  in  The 
Attoniey-Qcjieral  v.  LUUedale  (3),  but 
places  the  alienee  on  the  same  footing  as 
the  alienor  with  respect  to  duty — ^per  Lord 
Weusleydale  in  Lord  Brayhrooke  v.  Tlie 
Ailomey-Oeiieral  (4),  and  per  Martin,  B., 
in  The  Attorney 'General  v.  Uecil  (5) .  Now 
if  the  alienor  be  dead  he  is  not  liable  to 
duty,  therefore  the  alienee  is  not.  It  is  a 
case  omitted  from  the  provisions  in  the 
Act,  either  accidentally  or  intentionally, 
probably  the  latter;  and  a  tax  requires 
express  words  to  impose  it.  The  argu- 
ment contra  makes  the  life  of  the  alienee 
the  basis  of  calcidation  instead  of  the 
life  of  the  alienor,  but  that  is  contrary  to 
the  plain  words  of  section  15. 

[Cleasby,  B. — ^Why  not  consider  the 
alienor  to  be  alive,  and  then  calculate  the 
value  of  his  life  P] 

That  would  be  to  interpolate  in  section 
15  the  words,  "  as  if  the  alienor  had  sur^ 
vived  and  had  not  alienated."  Besides,  the 
Crown  does  not  daim  that,  but  the  value 
in  fee  simple  under  section  27.  The  de- 
fendants' view  is  confirmed  by  sections  42 
and  44. 

Secondly,  even  if  the  defendants  are 
(as  contended  contra)  liable  to  the  same 
rate  as  would  have  been  payable  by 
William's  heir,  that  rate  may  oe  less  than 
five  per  cent.  If,  for  instance,  William 
had  died  intestate  leaving  a  son,  that  son 
would  have  paid  one  per  cent,  under  sec- 
tion 10,  because  that  would  have  been  a 
"  devolution  by  law  "  within  section  2, 
and  not  a  succession  "  by  reason  of"  the 
testatrix's  will.  Since  the  Crown  has  not 
thought  proper  to  inform  the  Court  who 
that  heir  is,  there  are  no  materials  on 
which  to  calculate  the  rate,  and  the  bur- 
den being  on  the  Crown  to  make  out  the 
liability,  the  defendants  are  entitled  to 

(3)  39  Law  J.  Hep.  (n.s.)  Exch.  207,  211. 

(4)  9  H  Ji.  Cas.  178 ;  8.  c  31  Law  J.  Bep.  (m.s.) 
Exch.  185. 

(5)  39  Law  J.  Eep.  (n.8.)  Exch.  201,  205. 


judgment  The  &ci  that  much  tronUe 
and  expense  are  necessary  to  discover  the 
alienor  s  heir,  is  an  additional  argument 
to  shew  that  the  legislature  in  sudi  cases 
intentionally  omitted  to  impose  duly  cm 
the  alienee.  K  there  is  any  reasonable 
doubt  as  to  the  meaning  of  an  Act  im- 
posing duties,  the  subject  is  entitled  to 
the  benefit  of  the  doubt — per  Kindersley, 
V.C.,  in  WUcox  v.  8mUh  (6). 

The  BolioUor»Oeneral^  in  reply. — ^Under 
section  2  there  may  be  many  successions 
(see  section  14),  and  the  first  does  not 
cease  to  be  a  succession  because  a  second 
is  created  by  a  second  instrument  or  a 
devolution.  It  may  be  that  two  duties 
are  payable,  but  the  Crown  only  claims 
one.  The  testatrix's  will  having  created 
an  expectant  succession  in  WiUiam  the 
liability  to  duty  attached,  and  nothing 
that  happened  afterwards  can  get  rid  of 
that  liability.  Section  15  does  not  do 
away  with  any  liability — The  Attamey- 
General  v.  LitUedale  (3),  but  leaves  the 
part^  liable.  The  defendants  read  that 
section  as  if  it  said  '  the  same  duty  shall 
be  paid  by  the  alienee  as  would  have  been 
payable  by  ihe  heir  of  the  alienor  if  the 
alienor  had  not  alienated."  But  the  words 
regulate  only  the  rate  and  time  (see 
section  20),  and  not  the  value  of  the  suc- 
cession, which  is  regulated  by  sections 
21-27.  Under  section  27  the  defendants 
must  pay  for  the  value  as  a  corporation, 
and  under  section  15  they  must  pay  the 
same  rate  as  William's  heir  would  have 
paid.  That  rate  would  be  determined 
by  the  relationship  of  the  heir  to  the 
testatrix,  not  to  William,  for  it  would 
be  a  "  succession  by  reason  of"  the  will 
under  section  2,  and  not  a  *'  devolution 
by  law." 

[Kellt,  C.B. — On^ht  we  not  to  know 
whetherWilliam  devised  his  real  property 
by  will,  and  if  so,  what  relationship  the 
devisee  was  to  him  ?] 

That  is  not  necessary,  because  as  Wil- 
liam  had  alienated,  a  devise  would  have 
no  effect.  K  the  Court  should  think  the 
Crown  entitled  to  some  duty,  but  cannot 
determine  the  rate,  a  decree  may  be  made 


(6)  4  Brew.  49;  8.  c  36  Law  J.  B^  (ics. 
Cha]icd96  698. 
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and  an  enquiry  direoied  to  disoover  the 
heir.  If  the  defendants'  contention  is 
rights  the  Act  may  always  he  defeated 
by  an  expectant  successor  selling  to  a 
purchaser  and  buying  again  from  him. 
cection  44  ofiEers  no  dffioulty ;  it  is*  only 
a  gathering  net  to  prevent  anyone  from 
escaping. 

Cur.  adv,  wU. 

On  the  11th  of  June— 

Clbasbt,  B.,  read  the  judgment  of  him- 
sdf  and  EfiLLT,  C.6.,  and  Pollock,  B. — 

In  this  case  the  foots  may  be  stated 
as  follows,  for  the  purpose  of  raising  the 
question  which  has  been  argued  Wore 
us.  [After  stating  the  &cts  as  above,  the 
judgment  proceeded.] 

William  Dermer  was  a  cousin  of  the 
testatrix,  and  if  he  had  succeeded  to  the 
enjoym^it  of  the  property,  would  have 
h&siL  liable  under  the  Succession  Duty 
Act,  1853  (16  &  17  Vict.  c.  51),  to  sue- 
cession  duty,  calculated  in  the  usual  way 
at  the  rate  of  five  per  cent.  The  question 
is,  what  succession  duty,  if  any,  the  de- 
fendants ought  to  pay.  It  was  contended 
fi>r  the  Grown  that  the  defendants  were 
liable  to  pay  at  the  same  rate  as  William 
Dermer,  viz.,  five  per  cent.,  and  that  as 
they  were  a  corporation,  the  amount  must 
be  calculated  in  the  manner  pointed  out 
by  section  27  of  the  Act,  that  is  to  say 
upon  the  principal  value  of  the  property. 
It  was  contended  for  the  defendants  that 
as  WiUiam  Dermer,  the  devisee  of  the 
reversion,  never  came  to  the  actual  en- 
J€)yment  of  it,  but  conveyed  it  away  to  the 
drfendants  before  doing  so,  and  died 
before  the  tenant  for  life,  either  no  sue* 
cession  duly  became  payable  upon  the 
death  of  Thomas,  or  at  all  eventp  only 
such  a  sum  as  the  heir  of  William  if  he 
had  succeeded  would  have  been  liable  to 
pay. 

Upon  consideration  of  the  various 
sections  of  the  Act,  the  following  conclu- 
sions seem  clearly  established.— 

First.  By  the  operation  of  section  2 
(which  embodies  the  whole  principle  of 
the  Act)  every  person  who  by  reason  of 
any  di^osition  of  property  now  becomes 
entitled  to  any  beneficial  interest  after 
the  death  of  another  has  conferred  upon 
him  a  succession — ^that  is,  according  to 


the  interpretation  clause,  property  liable 
to  succession  duty. 

Secondly.  Though  the  title  to  the  suc- 
cession dates  from  the  disposition,  and 
there  is  never  any  title  to  the  property 
free  from  the  duty,  yet  the  duty  is  not 
payable  until  the  person  taking  under 
the  disposition  comes  to  the  actual  en- 
joyment of  the  property ;  out  of  which 
enjoyment  it  is  supposed  the  payment 
will  be  made. 

Thirdly.  If  the  interest  taken  under 
the  disposition  comes  to  an  end  before 
the  enjoyment  conmiences — as  in  the  case 
of  successive  tenancies  for  life,  when  the 
later  life  dies  before  the  earlier  one — the 
liability  to  duty  ceases  along  with  the 
interest.  In  other  words  the  duty  never 
becomes  payable. 

Fourthly.  The  amount  of  duty  is  cal- 
culated upon  the  enjoyment  of  the  pro- 
perty which  the  person  actually  taking  is 
expected  to  have;  for  example,  in  the 
case  of  a  person  taking  in  fee,  it  is  made 
upon  the  probable  duration  of  the  life  of 
the  person  taking.  And  this  is  only 
reasonable,  because  a  fresh  duty  will  be 
payable  at  his  death,  and  the  interval  will 
be  longer  or  shorter  according  to  his  age. 
It  is  also  payable  hj  eight  instalments, 
the  first  at  the  expiration  of  one  year 
from  his  coming  into  possession  (section 
21),  so  as  to  enable  him  to  pay  it  out  of 
his  enjoyment.  But  in  the  case  of  a  cor- 
poration taking  in  fee,  though  the  duty  is 
still  payable  by  instalments,  their  life  is 
supposed  to  be  permanent,  and,  as  there 
can  be  no  further  succession,  the  amount 
is  collected  upon  the  principal  value  of 
the  property. 

Fifthly.  If  the  person  has  had  a  suc- 
cession conferred  upon  him,  he  cannot, 
by  parting  with  it,  prevent  it  from  being 
a  succession,  that  is,  prevent  it  from 
being  propei'ty  liable  to  the  duty.  It 
continues  a  succession,  and  will  be,  when 
the  proper  time  comes,  a  succession  on- 
joyed  in  possession,  into  whatever  hands 
it  has  come. 

All  the  conclusions  previous  to  the 
fifth  are  little  more  than  statements  of  the 
nature  of  a  succession  and  of  the  enact- 
ments, or  are  such  clear  inferences  as  to 
need  no  further  observations;  and  we 
think  the  5th  is  an  inevitable  inference 
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from  the  nature  of  a  snccession,  from  the 
language  of  the  second  part  of  the  15th 
section,  and  &om  the  absnrd  conse- 
quences which  would  follow  firom  holding 
the  contrary.  The  succession  (created 
by  the  2nd  section)  being  property  liable 
to  duty,  the  charge  imposed  is  not  upon 
the  person  (until  it  becomes  payable)  but 
upon  the  property,  and  must  go  with  it, 
unless  there  is  something  in  the  Act  to 
remove  it,  which  there  is  not.  The  lan- 
guage of  the  2nd  section  does  not  deal  at 
all  with  the  position  of  the  alienee  of  a 
succession,  and  therefore  all  the  argument 
addressed  to  us  upon  the  words  *'  by 
reason  whereof,"  not  covering  an  alienee 
who  took  by  reason  of  his  conveyance, 
was  inapplicable.  The  position  of  alienee 
is  a  matter  of  legal  consequence  from  the 
'2nd  section,  and  not  touched  by  the 
words  of  it. 

Again  the  second  part  of  the  15  th  sec- 
tion provides  for  the  mode  of  pa^g  the 
succession  duty  in  the  case  of  ahenation. 
It  assumes  therefore  that  the  charge  con- 
tinues. But  it  was  argued  that  the 
second  part  of  the  15th  section  would  have 
been  applicable  if  William  Dermer  had 
outlived  Thomas,  but  is  not  applicable  if 
the  remainderman  dies  before  the  tenant 
for  life.  We  think  there  is  nothing  in 
the  words  to  warrant  this  limitation  of 
meaning,  and  that  it  is  a  most  unrea- 
sonable construction.  For  the  absurd 
consequence  would  follow  that  if  there 
was  no  alienation  a  duty  would  be  pay- 
able on  the  death  of  the  tenant  for 
life,  whether  the  remainderman  died  be- 
fore him  or  not;  but  if  there  is  an 
alienation  no  duty  would  be  payable  in 
one  event,  and  thus  a  man  would  have 
the  power  by  alienation  to  relievo  the 
property  from  a  charge  imposed  for 
pupHc  purposes. 

We  have  been  induced  to  consider  more 
fully  than  might  seem  to  be  necessary 
the  question  of  the  property  being 
chargeable  upon  the  death  of  the  tenant 
for  life,  because  it  was  made  the  subject 
of  a  serious  argument  before  us,  and  is  a 
matter  of  general  application  involving  a 
charge  upon  the  subject. 

The  otner  questions  which  remain,  and 
which  were  more  arguable,  were— First, 
the  rate  and  percentage  under  section  10 


at  which  the  duty  was  payable  by  the 
effect  of  the  second  part  of  the  15th  sec- 
tion ;  and  secondly,  the  manner  in  which 
the  amount  should  be  calculated,  the  de- 
fendants being  a  corporation,  and  taking 
as  alienees  after  the  death  of  the  tenant  for 
life,  and  not  taking  directly  under  the  in- 
strument. 

With  respect  to  the  rate  of  duty  it  is 
provided  for  by  the  second  part  of  the 
15th  section,  but  the  language  is  suscep- 
tible of  two  meanings.  The  rai^  is  to  be 
the  same  '*  as  if  no  such  alienation  had 
been  made."  Does  this  mean  the  same 
rate  as  the  alienor  would  have  been  liable 
to  pay,  or  are  we  to  trace  the  course  oi 
events  and  find  what  would  have  been  the 
position  of  the  successor  at  the  death  of  the 
tenant  for  life  ?  K  the  remainderman  out- 
lived the  tenant  for  life  there  would  be  no 
difficulty,  but  if  he  died  before,  then  it 
would  be  necessary  to  find  out  who  would 
have  been  his  heir,  and  thus  from  his 
relationship  to  the  predecessor  get  at  the 
rate  of  duty  under  section  10.  It  was 
said  by  the  learned  SoUcitor-General  that 
the  rate  payable  by  the  alienor  himself 
would  almost  always  be  less,  or  at  all 
events  not  greater  than  the  rate  payable 
by  his  heir ;  and  that  the  Crown  was  con- 
tent to  adopt  the  construction  which  in 
general  imposes  the  lower  duty.  And 
this  would  be  in  conformity  with  the 
general  rule  that  if  two  constructions  are 
open  and  no  preponderating  reason  in 
favour  of  either  as  a  matter  of  construc- 
tion, then  the  construction  should  be 
taken  which  imposed  the  lighter  burden. 
It  may  be  that  taken  litenJly  the  words 
would  rather  point  to  the  real  position  of 
things  at  the  death  of  the  tenant  for  life ; 
but  still  it  is  not  an  unreasonable  con- 
struction that  the  time  of  the  alienation 
should  fix  the  rate,  because  from  thi^ 
time  the  alienor  has  no  connection  with 
the  property,  and  his  history  is  unim- 
portant. The  words,  "  as  if  no  alienation 
had  been  made,"  may  thus  be  read  as 
equivalent  to,  ''  as  if  the  aHenor  had  suc- 
ceeded and  paid  the  duty."  It  should  be 
borne  in  mind  that  the  interval  between 
the  alienation  and  the  death  of  the  tenant 
for  life  may  be  the  period  of  a  long  life. 
And  although  the  person  entitled  to  suc- 
ceed would  be  able  to  trace  his  own  pedi* 
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gree  and  tlien  shew  what  daty  he  had  to 
pay,  it  never  could  have  been  intended 
that  the  Crown,  in  order  to  entitle  itself  to 
the  duty,  should  be  compelled  to  trace 
the  history  and  descendants  of  a  person 
wholly  unconnected  with  the  property,  of 
whom  it  may  not  be  known  whether  he 
be  dead  or  alive,  or  in  what  quarter  of 
the  world  he  died,  or  what  relations  he 
had.  It  is  much  more  rational  to  hold 
that  from  the  time  of  alienation  the  life 
or  death  of  the  alienor  is  immaterial,  and 
that  the  duty  must  be  paid  as  if  he  suc- 
ceeded. We  should  be  ready  to  adopt 
this  construction,  but  for  the  decision  of 
the  present  case  it  is  enough  to  say  that 
the  Grown  at  all  events  make  out  &  prima 
facie  case  to  be  paid  the  duty  which  would 
be  payable  by  the  alienor,  as  they  need 
not  prove  the  death  of  the  alienor ;  and 
that  if  events  have  happened  by  which 
the  duty  would  be  less  the  defendants 
must  prove  them.  The  rate  of  duty  then 
is  five  per  cent.  As  to  the  mode  of  cal- 
culating it  we  think  there  is  no  difficulty. 
The  defendants  take  a  succession.  In  the 
words  of  the  second  part  of  the  15th  sec- 
tion, "  the  succession  has  been  vested  in 
them  by  alienation.*'  They  are  a  corpora- 
tion, and  within  the  words  of  the  27th 
section,  they  have  become  entitled  as  suc- 
cessors to  the  property.  It  is  quite  true 
that  the  words  of  this  section  would  exactly 
meet  the  case  of  a  corporation  taking, 
not  as  alienees,  but  directly  by  reason  of 
the  disposition.  But,  as  it  is  obvious 
from  the  15th  section  that  the  persons 
who  take  as  alienees  also  take  as  suc- 
cessors within  the  Act,  so  when  the  27th 
section  uses  the  words,  "  Where  any  body 
corporate  shall  become  entitled  as  suc- 
cessors," ib  covers  the  case  of  their 
becoming  entitled  to  the  succession  by 
alienation,  as  well  as  directly  by  reason  of 
the  disposition. 

We  think  the  words  properly  considered 
with  reference  to  the  subject  matter  ought 
to  receive  this  construction,  independently 
of  the  strong  objection  to  any  conclusion 
which  would  enable  a  corporation  to  ac- 
quire a  succession  to  real  property  dis- 
charged from  the  full  burden  which  it 
would  have  to  bear — though  in  a  different 
manner— if  in  the  hands  of  the  alienor  or 
of  individual  alienees.     The  words  of  the 


Act  must  have  been  very  diflPerent  to 
compel  us  to  hold  that  the  present  case  is 
a  casus  omissus  out  of  the  Act. 

For  the  above  reasons  we  think  that 
the  Crown  is  entitled  to  a  decree  upon 
this  information,  and  that  the  defendants 
must  pay  succession  duty  at  the  rate  of 
five  per  cent,  upon  the  full  value. 

Decree  accordingly. 


Attorneys— The  Solicitor  to  tjie  Inland  Kevcna^ 
Office,  for  the  Crown ;  Capron,  Dalton  & 
Ilitchins,  for  the  defendants. 


1873.    1     In  the  matter  of  a  plaint  by 


June  12 


:.} 


OREEN  V.   BEACU. 


County  Court — Jurisdiction  —  Cause  of 
Action  arising  wlwlly  or  in  part  within  Vis- 
<Wc^— 30  8f  31  Vict.  c.  142.  s.  1. 

A  verbal  offer  to  buy  goods  for  m>ore  than 
101.  having  been  Tnade  to  tJw  vendor's  agent 
within  tlie  district  of  a  County  Courts  was 
communicated  to  tJie  vendor  at  his  residence 
outside  the  dishicty  where  he  accepted  it  and 
signed  a  memorandum  unthin  s.  17  of  the 
Statute  of  Frauds.  This  memorandum 
with  a  counterpart  he  sent  by  post  to  the 
picrchaser,  who  signed  the  counterpart  v}Uh- 
in  the  district.  The  vendor  delivered  the 
goods  to  the  plaintiff's  agents  outside  the 
district.  The  purchaser  having  issued  a 
plaint  in  the  County  Court  against  the 
vendor  to  recover  damages  for  deficiency 
in  weighty — Held,  that  the  cause  cf  action 
arose  in  part  in  the  district  so  as  to  give  the 
County  Court  jurisdiction  under  30  ^  31 
Vict.  c.  142.  s.  1. 

This  was  a  motion  on  behalf  of  the 
defendant  for  a  rule  caUing  on  the 
plaintiff  and  the  Judge  of  the  County 
Court  of  Lancashire,  held  at  Blackburn, 
to  shew  cause  why  a  writ  should  not  issue 
to  prohibit  the  Judge  from  ftirther  pro- 
ceeding in  a  certain  plaint,  on  the  ground 
that  the  County  Court  had  no  jurisdiction 
over  it. 
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The  following  facts  were  stated  to  tlie 
Court. — 

The  plaintiff  is  a  manufacturer  residing 
and  carrying  on  business  in  Blackburn, 
and  the  defendant  is  a  commission  mer- 
chant residing  and  carrying  on  business 
in  Liverpool,  which  is  outside  the  district 
of  the  Bjackbum  County  Court.  On  the 
5th  of  March,  1873,  the  plaintiff  met  an 
agent  of  the  defendant,  named  Brazil,  in 
Blackburn,  and  nmde  him  a  verbal  offer 
to  buy  66  bales  of  the  defendant's  cotton 
at  9^d.  per  lb.  to  be  delivered  at 
Liverpool,  and  requested  Brazil  to  com- 
municate  this  offer  to  the  defendant. 
Brazil  accordinglv  went  to  his  residence 
at  Preston,  and  thence  communicated  the 
offer  on  the  same  day  to  the  defendant  by 
telegraph.  On  the  7th  of  March,  the  de- 
fendant wrote  to  the  plaintiff  that  he  had 
decided  to  accept  his  offer,  and  sent  the 
letter  by  post  trom  Liverpool  addressed 
to  the  plaintiff  at  Blackburn.  With 
this  were  enclosed  n  ^^ bought  note" 
for  the  plaintiff's  signature,  and  a  counter- 
part or  "  sold  note  "  signed  by  the  defen- 
dant. The  "sold  note"  was  a  letter 
addressed  by  the  defendant  to  the  plain- 
tiff, and  bc^^ning — "  We  have  this  day 
sold  you  6d  bales  of  Barely  Low  Middling 
Uplands  Cotton,  per  Algeria^  ®  Charles- 
ton, @  9^(2.  per  lb.*,"  and  contained  other 
terms  not  material  to  this  report.  These 
were  received  by  the  plaintiff  at  Black- 
bum  on  the  8tb  of  March,  where  on 
the  same  day  he  signed  the  '*boueht 
note"  and  gave  it  to  Brazil,  who  K)r- 
warded  it  by  post  from  Preston  to  the 
defendant.  The  cotton  on  arrival  at 
Liverpool  was  delivered  to  the  plaintiff's 
agents,  when,  as  the  plaintiff  ^eged,  it 
weighed  less  than  the  invoice  weight. 
For  this  deficiency  the  plaintiff  thereupon 
claimed  damages  to  the  amount  of  802. 
12«.  lOJ.,  and  on  May  the  31st  issued  a 

Elaint  to  recover  that  sum  in  the  Black- 
um  County  Court,  requiring  the  defen- 
dant to  appear  at  the  said  Court  on  the 
16th  of  June. 

W.  E.  Butler,  for  the  defendant.— The 
question  in  this  case  is  whether  part  of 
me  cause  of  action  arose  within  the  dis- 
trict of  the  Blackburn  County  Court, 
within  the  meaning  of  the  30  &  31  Yict. 


c.  142.  s.  1  (1),  whereby  a  pli^  may  be 
entered,  by  leave  of  the  Judge  or  R^gfia- 
trar,  in  the  County  Court  in  the  district 
of  which  the  cause  of  action  or  suit 
wholly  or  in  part  arose.  Tha  verbal 
offer  was  no  paxt  of  the  cause  of  action, 
for  the  contract  was  not  complete  till  the 
defendant  signed  the  sold  note.  The  caAO 
falls  within  ArU  v.  Orchard  (2). 

[Pollock,  B.—That  was  a  deoiaion  on 
the  words  of  the  old  Act,  "in  which  the 
cause  of  action  arose,"  which  meant  iba 
whole  cause.  The  present  Act  saya 
"wholly  or  in  part."  Mabtin,  B.— No 
doubt  tne  contract  was  not  oomj^ete  till 
the  defendant  signed  the  note,  but  the 
offer  is  surely  par^  of  the  cause  of  action  ; 
the  plaintiff  would  be  nonsuited  if  be  did 
not  prove  it.  Suppose  the  defendant, 
standing  just  inside  the  jurisdiction,  gives 
an  order  for  work  to  be  dona  by  the 
plaintiff,  who  standing  just  outside  Uie 
jurisdicdon,  agrees  to  do  it^  and  doea  il- 
outside  the  juriadiction,  and  sues  for  the 
work  done.  Though  the  contract  is  com« 
pleted  out  of  the  jurisdiction,  part  of  the 
cause  of  action  arises  within  it.] 

No,  Hill,  J.,  put  that  very  case  and 
took  tlie  contrary  view  in  N&wcombe  v.  De 
Eooe  (3).  There  the  defendant,  by  a 
letter  written  and  posted  out  of  the  diB- 
trict,  ordered  the  plaintiff  to  do  certmin 
work;  tlio  letter  was  recmved  and  the- 
work  done  within  the  district,  and  it  was, 
held,  that  the  whole  cause  of  action  aroae 

(1 )  "Which  enacts — "  A  plaint  may  be  entered 
in  the  County  Court  within  the  diBtrict  of  which 
the  defendant  or  one  of  the  defendfintseball  dveU 
or  carry  on  his  business  at  the  time  c€  briagiag 
the  action  or  suit,  or  it  may  be  entered,  by  leare 
of  the  judge  or  re^strar,  in  the  Comity  Cotnt 
within  the  district  of  which  the  defendant  or  one 
of  the  defendants  dwelt  or  carried  on  business, 
at  any  time  within  six  calendar  months  next  be* 
fore  the  time  of  aetion  or  suit  brought;  or,  with 
the  like  leave,  in  the  County  Court  in  the  district 
of  which  the  cause  of  action  or  suit  wholly  or  in 
port  arose." 

(2)  6  Hurl.  &  N.  160,  164 ;  s.  c  30  Law  J. 
Rep.  (k.s.)  Exch.  21,  23. 

(3)  29  Law  J.  Rep.  (n.8.)  Q.B.  4,  6. 
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wiUiin  the  diairicfc.     K  so,  part  of 
oonld  not  arise  ont  of  ihe  district. 

[PbLLOCK,  B.—Borthwick  ▼.  Walton  (4) 
is  more  like  your  case.! 

That  oase  was  oonsidered  in  Newconibe 
v.DeBoo$(8). 

[KiLLT,  O.B.— The  contract  was  not 
ocnnplete  so  as  to  satisfy  the  Statate  of 
Fraads  till  the  plaintiff  signed  the  bought 
note,  and  that  was  in  Bli^kbam.] 

TiQ  then  no  donbt  the  defendant  oonld 
not  have  sued  the  plaintiff,  bat  the  con* 
tract  was  complete  so  as  to  charge  the 
defendant  as  soon  as  he  had  signed  the 
sold  note,  and  for  that  purpose  it  was  im« 
material  under  section  17  of  the  Statute 
of  Frauds  whether  the  plaintiff  signed 
any  memorandum  or  not. 

EiLLT,  O.B.— Where  a  cause  of  action 
arises  wholly  or  in  part  in  a  district^  the 
County  Oourt  of  that  district  has  juris* 
diction.  The  question  is  not  whether  the 
whole  cause  of  action  arose,  nor  whether 
the  contract  was  completed,  in  the  liyer- 
pool  district,  but  whether  any  part  of  ilie 
cause  of  action  arose  in  the  Blackburn 
district.  Now,  though  there  was  no  con* 
tract  till. the  defendant  signed  the  sold 
note  in  Liverpool,  yet  the  plaintiff's  offer 
was  made  in  the  Blackburn  district. 

The  contract  was  not  complete  so  as 
to  satisfy  the  Statute  of  Frauds  till  there 
ifas  part  payment  or  acceptance,  or  the 
contract  was  assented  to  in  writing  signed 
by  the  plaintiff  That  assent  was  signed 
by  the  plaintiff  in  the  Blackburn  dismct. 
I  think,  therefore,  that  a  part  of  the  cause 
of  action  arose  in  the  Blackburn  district^ 
and  that  the  Oounty  Court  of  that  district 
hadjurisdiction. 

MabtiVi  B.y  and  Pollock,  B.|  oononired. 

Bulerefuied. 


AttoniejB— Ongoiy  &  Bowdiffe,  agents  ht  Hiill« 
8toBe  df  Fletcher,  IdTerpool,  for  defendant 


(4)  15  Com.  B.  Bep.  601 1  b.  o.  24  Law  J,Bep, 
(v.8.)  CLP.  8S. 
N  iw  anoH^  42.— ExcniQ. 


[IN  TEDB  EXOHEQUEB  CHAMBER.] 
(Error  from  the  Oourt  of  Exoheguer,) 

1878.   1  BOWLIT  V.  TEE   LONDON  AND 

Hay  14.    >    nobth-wistbbn     bailwat 
June  26.  J     company. 

Damage — Principle  of  Asseseing  under 
Lord  OamphOPi  Act^  9  ^  10  VicL  c.  93— 
"-OompeMoHon  for  Lose  of  Annuity^^ 
Present  Value  of  AnnuUp — Average  cmd 
Probable  Durahon  of  lAfe— Evidence  on 
Matters  of  Opin/iomr-ShiMed  Witness. 

In  actions  under  Lord  OampbeWs  Aot^ 
9  ^  10  VieL  e.  93,  to  recover  aamages  for 
the  benefit  of  a  relative  to  whom  thedeceased 
had  covencmted  to  pay  an  amiwdty  dwring 
their  joini  Uves^  it  is  unobjectionable  to  direct 
the  jury  that  they  may  estimate  the  damages 
to  the  annuitant  by  calculating  what  sum 
would  buy  him  an  egually  good  annmty. 
Ttiat  sum  miust  d^end^  in  addition  to  oiher 
contingeneieSj  on  the  probable  duration  of 
the  UXoeSf  to  ascertain  which  it  is  material 
to  know  the  average  duraiian  of  the  Uves  of 
persons  of  the  same  age  as  the  lives  in  gues* 
tion.  Such  average  and  probable  dwration 
cannot  be  better  shewn  than  by  proving  the 
practice  of  Life  Insurance  Companies  who 
ham  it  by  eaoperience ;  evidence  may  therS' 
fore  be  given  of  such  practice^  and  tablee^^ 
which  purport  to  shew  the  average  duration 
of  theUves  of  persons  of  aU  ages  and  ihe 
value  of  annuities  on  Oovemment  or  other 
very  good  seourOy  for  such  Uves^  and  to 
wh^h  those  companies  refer  for  information 
'--may  be  consmted  to  ascertain  what  is  ihe 
average  and  probable  duration  of  ihe  Uves 
in  question^  and  what  is  ihe  present  value 
of  the  amnniiyf  provided  ihe  attention  of  ihe 
jury  be  called  to  ihe  difference  in  value 
between  an  annuity  on  Oovemment  security  f 
and  one  secured  ly  a  personal  covenant.'^ 
8o  held  per  Blaoxbdbn,  J. ;  EIbatinq,  J. ; 
Gbovb,  J. ;  and  AsohibalDi  J.  (disseniiente 
Bbitt,  J.) 

Per  Bbitt,  J. — In  such  cases  ihe  only 
legal  direction  to  the  jury  is  ihat  iheu  must 
not  aUempt  to  give  damages  to  the  full 
amount  cf  a  perfect  compensaHon  for  ihe 
peeuniaryir^uryf  but  must  take  a  reasonable 
view  of  ihe  ease^  and  five  whaJt  ikoy  eon- 
eider^  under  oXl  the  ourownstaneeSf  a  fair 
compensation.  A  direction^  iherefore^  which 
leaves  it  open  to  ihe  jury  to  give  ihe  preeent 
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value  ofanannuUy  equalin annual amov/nt 
to  the  income  lost^  for  a  period  s^ipposed  to 
he  equal  to  that  which  would  have  continued 
if  there  had  been  no  accident^  is  a  miadi' 
rectum^  and  any  evidence  (such  as  thai 
instanced  al>ove)  given  solely  to  enable  a  jury 
ft) calculate  such presenf  value  isinadnHSsi' 
hle^  heca/use  necessarily  misleading  and  le* 
gaUy  irrelevant, 

A  person  who  though  not  an  actuary  is 
acquainted  with  the  business  of  life  u^- 
surance  is  competent  to  give  evidence  as 
to  the  average  and  probable  duration  of 
ti^es  and  the  present  value  of  annmUes  as 
given  by  the  tables  and  accepted  by  lAfe  Jn- 
BuranM  OonMoanies. — 80  held  per  Blaok- 
BT7BN,    J.;    ASATINO,J.;    ObOYB,    J.;    cmd 

Abchibald,  J.  (dubitante  Bbvtt,  J.). 

Injury  may  properly  be  directed  to  con* 
siler  the  Uves  in  question  as  average  lives 
unless  there  is  evidence  to  the  contrary;  and 
if  (here  is  such  evidence  it  is  for  the  pa/rty 
excepting  to  the  direction  to  place  the  evu 
dence  onthebiU  ofexceptions, — 80  held  per 

BUOKBUBN,  J.;   KSATINO,  J. J    GeOVB,  J.; 

ABomBALD,  J.  (dissentiente  Hoktmak,  J.). 

Error  on  a  bill  of  exceptions. 

The  foQowinff  are  the  material  parte  of 
the  record  and  bill. 

This  action  was  bronght  tinder  Lord 
Campbell's  Act,  9  &  10  ^^ct.  0. 98  (1),  by 
Hie  ezeontriz  of  J.  0.  Eowley,  forthe  bene& 
of  the  mother,  wife  and  children  of  the 
deceased.  The  dedaration  alleged,  in  the 
nsnal  form,  that  the  deceased,  while  apas- 
minger  on  the  defendanto*  Une,  was  koled 

(1)  The  0  a^  10  Viet  c  03. 6.  1  enacts—"  That 
whensoeTer  the  death  of  a  person  shall  be  caused 
bj  wiQi^;M  act,  nefi^ect  or  default,  and  the  aoi, 
aeg^  or  deikvlt  is  sach  as  woidd  (if  death  had 
nM  MMOSd)  hare  entitled  the  party  iiajtaed  to 
ittintafai  an  aetkm  and  reeoTer  daimages  in  re- 
spect hereof,  then  and  in  every  such  case  the 
person  Irho  would  hare  been  liable,  if  death  had 
not  ensned,  shall  be  liable  in  an  action  for  damages, 
notwithstanding  the  death  of  the  person  ixynred, 
sad  althmiflft  the  death  shall  hkv^  been  caused 
wadmt  such  dvoamstanoss  as.  to  anxmat  in  law  to 

And  by  section  5,  the  word  «* person"  is  \o 
^ply  to  bodies  politic  o&d  corporate. 


by  thmr  negligence.  The  defendants 
pleaded  not  gmlly.  Issne  was  taken 
ihereon ;  utd  at  die  triid  at  the  Ibn^ 
Chester  Snmmer  Assissee,  1871,  before 
Eell^,  O.6.,  the  defimdants  adm^;ted  the 
negligence,  and  that  the  plaintiff  was  en* 
titled  to  a  verdict. 

On  the  qnestion  of  damages  the  plain- 
tifiTs  connsel  gave  ervidence — That  iiie 
deceased  was  an  attorney  and  solicitor 
practising  at  Manchester :  tiiat  by  articles 
of  partnership,  made  in  1858  between 
him  and  his  late  fitther,  he  oovenanted 
that  daring  the  joint  lives  of  faims^and 
his  mother  he  wonld  pay  to  his  mother 
during  her  life,  if  he  snoold  so  lox^  five, 
an  annniiy  of  200Z.  per  annum:  and 
that  at  the  time  of  his  death  the  deeeased 
was  aged  forty,  and  his  mother  sixty-one. 

Adamson,  an  aoconntant,  having  bieen 
sworn  as  a  witness  fbr  the  plaintafr,  gave 
evidence  as  to  the  income  of  the  deoeued, 
as  it  appeared  from  his  books.  AAer  the 
witness  had  been  cross-examined,  the 
Lord  Ohief  Baron,  addressing  Mr.  Pope, 
the  connsel  for  the  plaintifi^  said— «**  Are 
yon  going  to  call  an  actnaryP*'  Mr. 
rope  answered — **  I  have  no  aotnary  fe 
my  brief,  but  I  think  we  can  ask  Mr. 
Adamson."  The  Lord  Ohief  Baron  re- 
plied—*' There  are  two  matters  whidi  it  is 
ntterly  impossible  for  tiie  jury,  unless 
there  be  an  actuaiy  amongtbem,  to  know. 
It  will  be  impossible  for  them  to  know 
what  is  tiie  value  of  2001.  a  year  for  tiie 
life  of  a  lady  of  sixtv-one^  and  also  what 
is  the  calculated  probable  duration  of  the 
lifeof  amanoffoHyyearsofage."  There- 
upon, in  answer  to  the  above  two  ques- 
tions put  by  the  Lord  Ohief  Baaron,  Ibe 
witness, — ^having   first    stated   tSiat   he 

*  was  ac(]U8iiited  witoi  the  business  of  Ine 
insurance,  and,  having  by  leave  of  the 
Lord  Ohief  Baron  referred  to  a  copy  of 
the  ''  Carlisle  Tables  "  which  purport  to 
shew  the  average  duration  of  lives  of  pef- 

'  sons  of  all  ages,  and  to  which  Lifo  Li- 
surance  Companies  refer  for  obtaining 
information  as  to  the  average  duration  <x 
human  lives,— deposed  that,  according  to 
those  tables,  the  average  andprobaUe  dura- 
tionof  the  Hfeof  a  person  aged  fortyis  27*61 
years,  and^that  tne,  average  and  probable 

*  duration  of  the  lifo  of  a  person  aged  ao^- 
one  is  13'82'years  ;  and  that  toe  Maim . 
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itiOB^  mbkii  wonld  pnrdhase  an  animily 
of  3001.  »  jMff  for  the  life  of  a  penKm  aged 
sixty-oiie  ia  2»000{.  The  defendants' 
oooneal,  both  bcdEoie  and  after  the  evidenoe 
waa  given,  objected  that  it  waa  not  ad* 
Tniamhifl,  and  prayed  theLc»rd  Chief  Baron 
to  eizolnde  it  from  the  oonaideration  of 
tbejiuy,  but  the  Lcnrd  Chief  Baron,  ruled 
that  it  was  adnuaaible.  To  this  ruling 
the  defendants'  counsel  made  Uieir  first 
ew)eption* 

The  Ix>rd  Chief  Baron,  in  his  summing 
np,  atafced  to  the  jury  that  they  might,  S 
ibay  thought  pvoper,  oalculate  the^ 
damages  which  the  mother  was.  en  titled 
to  yeooyer^  bj  ascertaining  what  is  the 
Biun  of  money  which  would  purchase  an 
annuity  (tf  2002.  a  year  for  a  person  aged 
sixty-one^  according  to  the  average  dura- 
tion  of  human  life.  To  this  direction 
the  dflfendantfl'  counsel  made  their  second 
exception. 

The  Lord  Chief  Baron  also  remarked 
that,  according  to  the  "  Carlisle  Tables,"  it 
had  been  stated  that  the  average  duration 
of  a  man  in  good  health  and  vigour  who 
has  arrived  at  the  age  of  forty  years  is 
twenla^-seven  years ;  and  he  staSted  to  the 
jnzy  that  they  mi^ht^  if  they  thought 
propor,  take  as  agmde  in  their  calculation 
of  hxQ  damages  recoverable  for  the  wife 
and  children  of  the  deceased,  that  the 
probaUe  duration  of  the  life  of  a  man 
iorfy  years  of  age,  in  ihe  circumstances 
in  wluch  ibfd  deceased  was,  is  twenty- 
seven  years,  aceordinff  to  the  '^  Carlide 
T^iles^"  To  this  direction  the  defen^ 
dants'  connset  made  their  third  exception, 
and  tendered  a  bill  of  the  above  three  ex- 
oeptkms.  The  jury,  by  their  verdict, 
jifmmmA  the  total  damages  at  6,2001.,  and 
apportioned  the  sum  thus :  1,2002.  to  the 
mother,  1,4002.  to  the  wife,  and  6002.  to 
eaoh  of  the  six  children, 

HcXke/r  (Taai  with  him),  for  the  de- 
fendants« — ^Adamson's  evidence  was  in- 
admissible, for  two  reasons ;  first,  because 
the  matter  was  one  of  opinion,  and  he 
was  not  a  skilled  witness.  An  aotnaiy 
makes  the  calculations  about  lives  him- 
sdf^  an  accountant  does  not.  An  an- 
alogous case  is  that  of  foreign  law, 
.which  can  be  proved  only  bv  a  profes- 
sional  man   bebnging   to  the  countz^ 


whose  laws  are  in  i^uestion,  orby  aperaoi^ 
^ertim  vtrhUe  officU^Taylor  on  m^  6tb 
ed..  vol  2,  sec.  1,281,  p.  1,238;  Sua^m 
Peerage  Oa«d  (2),  overrufing  The  Queen^  y^ 
Denil^).  '*  The  law  of  a  foreign  countiy 
cannot  be  proved  even  by  a  jurisconsult^ 
if  his  knowledge  of  it  be  derived  solely 
from  his  having  studied  it  at  a  universi^ 
in  another  country  " — Bristow  v.  SegumfSls 
(4i\  and  see  the  notes  to  Oarter  v.  Boehm 
(5).  It  was  also  inadmissible,  because  if 
the  jury  acted  on  it  the  damages  would  b^ 
excessive.  The  true  rule  was  laid  down 
by  Parke,  B.,  in  Ammoorth  v.  The  Sauih 
Eastern  EMway  Oomp<my  (6),  where  he 
told  the  jury  tiiey  were  not  to  consider 
the  value  of  the  life  as  if  they  were 
bargaining  with  an  annuity  ofi&ce,  nor  to 
give  the  utmost  amount  whicli  they 
Qiought  an  equivalent  for  the  mischief 
but  must  take  a  reasonable  view  of  the 
case,  and  give  what  they  considered  afeir 
compensation.  It  would  therefore  be 
wrong  to  direct  the  ^ury  to  give  the  sum 
for  vmich  the  annuity  might  have  been 
sold  by  the  mother,  but  i£e  Lord  Chief 
Baron  told  the  jury  they  might  give  a 
larger  sum  even  than  that^  viz.,  the  sum 
that  would  pwrcha»e  the  annuiiy.  The 
tables,  it  is  l)elieved,  are  founded  on  lives 
accepted  by  insurance  companies,  i.e.  on 
unusually  good  lives ;  at  the  least  thi^  are 
averaffe  lives;  but  there  was  no  proof 
that  £e  mother's  or  the  son's  lives  were 
as  good  as  the  average.  The  direction 
ign^^ed  all  the  circumstances  which  would 
make  the  value  of  the  annuity  less  than 
the  amount  given  by  the  tables,  viz.,  tha 
health  of  mother  and  son,  theor  habits, 
whether  frequent  travellers  by  railway  or 
not^  and  the  possibility  that  tne  son  mig^t 
become  unable  to  pay  the  annuity  through 
insdvenoy,  illness,  or  loss  of  business.  All 
such  considerations  the  jury  were  iold  to 
put  out  of  sight  in  calculating  the  dam- 
ages recoverable  for  the  wife  and  children, 
for  this  must  be  the  meaning  of   tiie 

(2)  11  01.  &  F.  85,  124»  134. 
(8)  1  Car.  &  K  97. 

(4)  5  £»sh.  Bep.  276;  a.  c.  19  Law  J.  Bep. 
(k.8.)  Exch.  289. 

(5)  1  Smith  Ii.C.  472,  491. 

(6)  11  Jur.  769,  760 
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jfoeoiion  to  take  as  tbeir  ^ guide**  the 
l^babiliW  of  life  as  giren  trjr  the  tables. 
For  all  these  reasons  the  direction  was 
sach  that  the  jniy  might  go  wrong,  and 
that  is  sufficient  ground  for  a  new  trial 
'^Elake  ▼.  The  MiaUmd  BaUway  Oompcmy 
(7).  There  is,  moreover,  the  manifest 
error  of  direcibine  the  jniy  that  they 
were  to  calculate  we  value  of  theannuity 
on  fbe  probable  duration  of  the  mother^s 
life  alone,  the  covenant  being  to  pay 
during  ihe  joint  lives. 

J*.  Edwards  (jQrandy  with  him),  fi>r  the 
plaintiff. — ^The  evidence  of  an  actuary 
would  not  have  been  more  valuable  than 
that  of  Adamson;  an  actuary  does  not 
compile  the  tables,  but  only  refers  to 
them.  To  entitle  a  witness  to  speak  as  an 
expert  on  matters  of  opinion,  such  as  the 
probable  duration  of  me,  it  is  only  neces* 
sary  that  he  should  (in  the  words  of  Lord 
Tenterden  in  Bickards  v.  Mktrdoch  (8)  ) 
be  a  ^  person  conversant  with  the  subject 
matter  of  the  enquiry.*'  Provided  he  has 
this  qualification  it  is  not  essential  that  he 
should  have  made  the  subject  his  pro- 
fession. This  is  well  pointed  out  in 
Best  on  Evidence^  5th  ea,  sec.  516 ;  see 
also  Ohapma/n  v.  Walton  (9). 

[Gbovb,  J. — On  questions  of  chemical 
^ence  it  is  usual  to  receive  the  evidence 
of  skilled  witnesses  who  have  made  that 
subject  their  8|)ecial  study,  though  they 
are  not  professional  chemists.] 

nie  reason  of  the  distinction  as  to 
foreign  law  is  that  that  is  a  question  of 
faci^  not  of  opinion,  and  the  best  evidence 
of  such  a  &ot  is  that  of  a  person  who 
knows  it  fixym  actual  practice,  and  not 
secondhand.  As  to  the  oljection  to  this 
class  of  evidence,  it  has  been  the  invari- 
able custom  of  judges  to  receive  it,  8ul:rject 
to  observations  on  its  weight.  The  di- 
rection must  be  looked  at  as  a  whole,  and 
so  read  it  meant  that  the  value  ffiven  by 
the  tables  should  not  be  adopted  by  the 
jury,  but  referred  to  as  an  aid  in  the 

(7)  18  Q.B.  Rep.  98 ;  8.  o.  21  law  J.  Hep.  (k.8.) 
QJI.  288. 

(8)  10  B.  &  0.  m,  Ml ;  B.  a  8  Law  J.  Bep. 
E3.  210,  214. 

(9)  10  Bing.  67;  e.  c  2  Law  J.  Bep.  (h.8.) 
C.P.  210;  and  1  8m.  L.C.  0Ui  eO.  W. 


calculation;  and  so  tte  jury  vnteslood 
it,  for  they  did  not  give  the  vihw  in  the 
tables.  Iji  Blake  Y.  The  MidJUmAEmbmf 
Oompany  (7)  tables  were  oonsoUed  ta 
prove  the  value  of  an  ftnundfy  for  jdxA 
fives,  and  the  juiywnre  direetedto  take 
that  value  as  the  basis  of  their  eakmku 
tion,  and  no  oljeotion  was  made  at  the 
trial  or  in  banco,  though  eveqr  possiUe 
point  was  taken.  Except  that  tmob  sod 
Armdrofig  v.  The  8ouih  Eattem  BaOmmf 
Oomfony  (6),  there  is  no  reported  an^ 
thonly.  The  rule  of  Amerioaii  law  is 
discussed  in  fidc^eU  OH  Oorrimmii  BoA. 
menis,  p.  396,  and  in  BeeffiM  on  ike  Lam 
of  Bauwaye,  Srd  ed.,  toI.  2,  aeo.  179, 
n.  209,  n.  4^  where  it  is  said,  *"!&  the 
trial  of  such  an  action,  it  is  proper  for 
the  judge,  in  charging  the  jury,  to  allude 
to  me  expectation  of  life  at  certun  ages, 
as  determined  by  tables  deduced  fii^om  the 
bills  of  mortality— Sfiii<A  v.  The  New  Yeds 
and  Hariem  Ba/Oway  (10),  The  OUy  of 
OAtco^o  V.  Ifofor  (11).^  Butintiieoasein 
6  Duer.  the  point  does  not  appear  to  have 
been  discussed.  The  objection  <Aiat  the 
JTiry  were  directed  to  calonlate  the  value  on 
the  mother's  life  alone^  instead  of  on  the 
joint  lives,  was  not  taken  at  tike  trial,  nor 
IS  it  pointed  out  by  the  bill,  and  caoDBat 
prevfol  now. 

HoUeer  was  heard  in  rqply. 

[Blaokbubh,  J.,  ontfaemodeoFproving 
formgn  law,  rrferred  to  Va^idenUmM  r. 
Thei^ion  (12),  in  whioh  ease,  a  penun, 
who  was  an  hotel  keeper  in  London,  bat 
had  formerly  been  a  merchant  and  stodc- 
broker  in  Brussels,  and  who  stated  tiMit 
he  was  acquainted  with  the  law  of  Bri^ 
gium  witii  regard  to  promissonr  notes, 
was  held  to  be  a  competent  witness  to 
prove,  that  by  tiie  law  of  Belgium,  it  is 
unnecessuy  to  present  a  promissory  note 
at  the  place  where  it  is  stated  to  be  pay- 
able  in  the  body  of  that  note.] 

0wr.ad9,9UlL 

The  following  judgments  were  read  on 
June  26.  ThatofBlacddlnim,  J.,  Keating, 
J.,  Qrove,  J.,  and  Archibald,  J«,  b^— 

(10)  6  Doer.  226. 

(11)  18  m.  Bep.  840. 

(12)  8  Com.  B.  B«p.  812;  8.  e.  10  Law  J.  B«pi 
i(K.8.)  O.P.  12, 
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r-BliMMeB^a^  J.^^In  tius-  oaae  the  vkia- 
tiffi  M  exeooiriz  of  Jamea  Oampbell  JEtow- 
kjr^  8iidd  the  defendants  under  Lord 
Oampbell'B  Aot^  for  the  benefit  of  the 
mother,  wife  and  children  of  the  deoeaaed^ 
for  negligenoe  oooaaioning  the  death  of 
ihedeeeMed. 

It  appeMW  by  the  bill  of  ezoeptiona 
tha^  the  mother  was  entitled  to  an  an* 
laity  of  200Z.  a  year  during  the  joint 
Uvea  of  herself  and  the  deceased,  secured 
hj  dMperscmal  covenant  of  the  deceasedi 
who  was  an  attcnmey  praotisinff  at  Man- 
diester,  and  that  at  the  time  of  his  death 
he  was  forty  years  of  age  and  the  mother 
aizty-one.  It  does  not  appear  on  the  bill 
of  ezoepiions,  that  any  evidence  was 
given  as  to  the  state  of  health  of  either 
uie  deceased  or  his  mother.  Nor  does  it 
afq>ear  on  the  bill  of  exceptions,  whether 
any  and  what  evidence  was  given  as  to 
the  means  of  ihe  deceased. 

It  is  dear  on  this  statement  that  as 
the  mother  had  actually  lost  the  annuiiy 
of  2Q0L  a  year,  it  was  material  to  ascer- 
tain what  was  the  value  of  that  annuity ; 
ft  question  which  must,  in  addition  to 
other  contingencies,  depend  upon  the 
probable  duration  of  the  liyes  of  the 
mother  and  her  son.  Now  with  the  view 
of  ascertaining  the  probable  duration  of . 
a  particular  life  at  a  given  age,  it  is 
•mfvfeerial  to  know  what  is  the  average 
duration  of  the  li&  of  a  person  of  that 
age«  The  particular  life  on  which  an 
annuiiy  is  secured  may  be  unusually 
healthy,  in  which  case  the  value  of  the 
atmnity  would  be  greater  than  the  aver- 
age(  or  it  may  be  unusually  bad,  in 
which  case  the  vtdue  would  be  less  than 
the  average ;  but  it  must  be  material  to 
know  wh^  according  to  the  experience  of 
insurance  companies,  ihe  value  of  an  an- 
nitity  secured  on  an  average  life  of  that 
age  would  be. 

'  In  the  present  case,  with  a  view  of  en- 
abling the  jury  to  estimate  the  value  of 
tiie  annuity,  a  witness-  was  called,  who 
saad  he  was  an  accountant  acquainted 
with  the  business  of  insurance  companies, 
and  who  referred  to  the  Carlisle  Tables, 
to  whidi  he  said  life  insurance  companies 
refer  for  obtaining  information  as  to  the 
ftvsrage  duration  of  lives.  He  gave  evi- 
dence tiiat^  according  to  those  tobies,  the 


average  and  probaUe  duratioi^  of  a  life  of 
forty  years  is,  27*6,  and  that  of  a  life  of 
sixty-one  is,  13*8  of  a  year;  and  that  the 
ysum  which  would  purchase  an  azmuiiy  of 
200L  on  the  life  of  a  person  of  sixiy-one 
years,  is  2,000{.  It  is  observable,  that 
as  the  mother's  annuity  was  for  the  joint 
lives  of  herself  and  son,  not  for  her  own 
life,  this  last  question  was  not  relevant^ 
but  that  seems  to  have  escaped  notice. 

The  first  exce][>tion  is  as  to  the  recep* 
tion  of  this  evidence.  We  think  the 
average  and  probable  duration  of  a  life  of 
that  age  was  material,  and  we  do  not  see 
how  that  could  be  better  shewn,  than  by 
proving  the  practice  of  life  insurance 
companies,  who  learn  it  by  experience. 
It  was  objected,  that  the  witness  was  not 
an  actuary,  but  only  an  accountant^  but 
as  he  gave  evidence  that  he  was  expe- 
rienced in  the  business  of  life  insurance, 
we  think  his  evidence  was  admissible, 
thouffh  subject  to  remarks  on  its  weight. 
We  uierefore  think  that  the  first  except 
tion  cannot  be  maintained. 

The  next  exception  is  to  the  Judge's 
direction  to  the  jury,  "  That  thev  might, 
if  they  thoneht  proper,  calculate  the 
damages  whi<m  the  said  mother  of  the 
deceased  was  entitled  to  recover,  by  ascer- 
taining what  is  the  sum  whush  would 
purchase  an  annuity  of  2002.  a  year  for  a 
person  sixty-one  years  of  age,  accordmg 
to  the  average  duration  of  human  life." 
As  the  motner  had  lost  an  annuify  for 
the  joint  lives  of  herself  aged  sixty-one, 
and  her  son,  aged  fortjr,  secured  onlv  by 
his  personal  covenant,  it  seems  unobjec- 
tionable to  direct  the  j  ury  that  they  might 
estimate  the  damages  to  her,  by  calcu- 
lating what  sum  would  buy  her  an  equally 
good  annuity.  But  three  errors  are 
pointed  out  in  the  direction  given :  First, 
that  she  had  lost  an  annuity  for  the  joint 
lives  of  herself  and  son,  and  that  an  an- 
nuity for  her  own  life  only  would  be  of 
considerably  greater  value.  Second,  that 
the  value  of  an  annuify,  according  to  the 
evidence  given,  would  be  that  of  an  an- 
nuity on  an  average  life,  and  that  the 
jury  ought  to  have  been  told  to  make  an 
allowance  for  any  defect  in  the  health  of 
the  life.  Third,  that  the  value  of  the 
annuity  spoken  to  in  the  evidence,  was 
the  vdue  of  an  annuity  on  government 
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dcQjttfsc  V917  eo«dr660tiriiy,  a<Lcl  that  tiie: 
ttQnmty  lost  was  tliat  secui^  by  ti^. 
personal  security  of  .tiie  deodased  -ood. 
therefore  of  much  less  value. 

We  think  that,  as  far  as  the  second  of 
these  objections  is  oonoemed,  the  jmy 
might  iMToperlj  be  directed  to  oonffldor 
the  lives  in  question  aa  average  Hves, 
unless  there  was  some  evidence  to  the 
contrary ;  and  if  th^re  was  evidence  to, 
the  contrary,  the  party  excepting  ought 
to  have  placed  it  on  the  bill  of  excep- 
tions. 

But  the  first  and  third  of  these  excep- 
tions seem  well  founded.  The  mistake 
in  the  first  is  so  obyious,  when  attention 
is  called  to  it,  that  we  can  but  suppose  it 
to  have  been  a  slip,  whidi  would  have 
been  corrected  at  once  if  it  had  becA 
pointed  out;  and  if  we  could  suppose 
that  the  counsel  for  the  defendant  had 
lain  by  to  take  advantage  of  such  a  slip 
we  would  not  permit  them  to  do  so.  But 
though  the  error  occurred  in  taking  the 
evidence  of  the  witness,  and  again  in  the 
summing  up,  it  seems  to  have  escaped  the 
notice  of  everyone,  as  well  of  the  counsel 
for  the  defenciant  as  of  the  Judfi;e  and  of 
the  counsel  for  the  plaintiff ;  and  though 
the  counsel  excepting  to  the  charge  of  a 
Judge  is  bound  to  point  out  to  him  what 
it  is  that  he  asserts  is  wrong,  in  order 
that  the  Judgo  may,  if  be  thinks  fit, 
withdraw  or  correct  his  direction  in  that 
respect,  he  is  not  bound  to  tell  the  Judge 
wmt  he  conceives  is  right,  and  indeed  it 
would  in  many  eases  be  unbecoming  to 
■dose 

On  the  third  of  these  objections  it  is 
true  that  there  might  have  been  evidence 
that  the  circumstances  of  tiie  deceased 
were  such,  that  an  annuity  secured  by  his 
personal  covenant  only,  was  quite  as  good 
as  a  government  annnity.  But  this  is 
not  miat  is  ordinary  and  usual,  and  if 
there  was  evidence  of  this  sort,  the  plain- 
tiff should  have  taken  care  to  insert  it  on 
&e  bill  of  exceptions. 

There  is  a  further  exception  to  the 
direction,  "That  the  jury. mighty  if  th^ 
thoiight  proper,  take  as  a  guide  in  the 
calonlation  of  the  damages  recoverable 
fiir  tiie  wife  and  children  of  tiie  deceased, 
that  the  probable  duration  of  the  life  of 
a  maa.Qf  forty  years  of  age  in  tbe  dr- 


(umistanoes.  in,  wbifih  the  deemed. mn, 
is  twenty-seven  yean  according  to  ihe^ 
^d  Carlisle  Tables."  We  thmk  that 
this  duonot  be  construed  as  meaning  more 
than  that  this  was  an  dement  to  be  taken 
ipto  calculation  by  the  juxy  with  the  rest 
of  the  evidence.  And  if  so  it  was  un- 
Qxceptionable.  But  there  is  one  good 
exception*  And  we  think,  therefore^  that 
these  manjBt  be  in  this  case  a  vmUts  de 
novo. 

Bbstt,  J. — ^In  this  case  it  seems  to  me 
that  the  bill  of  exceptions  does  not  piro- 
perly  raise  the  point  whether  the  evidence 
of  the  witness  Adamson  ought  to  have 
been  rejected  on  the  ground  that  he  wa^ 
not  such  a  skilled  witness  as  could  pro- 
perly be  admitted  to  give  evidence  on  the 
question  of  science  proposed  to  him.  j^or 
does  it  properly  raise  the  point  whether 
the  subject  nmUer  of  the  question  was  a 
matter  of  science  or  of  opinion.  The  ob- 
jections stated  to  have  been  made  are  not 
that  the  witness  was  not  a  proper  witness 
to  give  the  jproposed  evidexuse,  or  that  the 
proposed  evidence  was  not  a  question  of 
science,  but  that  the  evidence  given  by 
the  witness  was  not  admissible  in  this 
case.  The  objection  taken  at  the  trial 
and  insisted  upon  in  the  exception  aoem^ 
to  me  to  be,  thi^t  even  if  the  evidenoe 
were— or  assuming  it  to  be — given  Ifj  a 
pr<q>erly  competent  witness  on  a  pvop^ 
subject  matter  for  skilled  evidence,  yet  it 
was  not  admissible  because  it  was  immar 
teriaL  It  becomes,  therefore,  nnneoefr 
sary,  as  it  se^na  to  me,  to  decide  whetfier 
Adamson,  an  accountant^  was  such  a  wit- 
ness as  could  properly  be  allowed  to  give 
evidence  on  a  matter,  which,  if  it  be  a 
matter  of  science,  is  so  in  and  according 
to  the  business  of  actuaries.  It  is  soffi. 
dent  to  say  that^  having  regard  to  what 
was  said  by  Pollock,  C.B.,  and  by  Alder- 
son,  B.,  and  Bolfe,  B.,  in  Bridow  v.  Se^ 
ueviUe  (4),  lilunk  it  doubtful  whether  be 
was  a  competent  witness. 

The  bill  of  excq^pns  seems  to  me  to 
raise,  properly  the  question  whether  the 
evidence  was  rightly  admitted  as  reknrant 
or  ought  to  have  been  sqjected  aa  imm^ 
terial. 

The  bill  of  excq>tions  also  seoma  to  me 
.  to  raise  the  question  by  way  of  alljgfl 


Digitized  by 


Google 


tKfU^.^ 


TBJSWZ  IfEBSi,  1878. 


) 


^ 


xniBcKreotkm,  wliether  in  tliis  dasa  of  tuusefl 
ft  jtny  is  entitled  to  assess  as  damages  a 
nam  of  money  equal  to  the  present  price 
or  value  of  snoh  an  anntdiy  as  would  gi^re 
for  tbe  probable  duration  of  the  li^  of  the 
'permm  on  whose  behalf  the  action  is 
brought^  or  of  the  deceased  or  their  joint 
li^eSy  an  annuid  income  equal  or  nearly 
equal  to  the  income  which  was  enjoyed 
by  l^e  person  on  whose  behalf  the  action 
is  brought  before  and  at  the  time  of  the 
deaUi,  or  would  have  been  enjoyed  by 
such  pwson  during  the  lifa  of  the  de- 
ceased. Disregarding  the  oversight  com- 
mon  to  all  parties  at  the  trial  as  to  the 
annuity  of  the  mother  being  dependant 
on  the  son's  life  as  well  as  on  Uie  n^other's, 
and  even  disregarding  the  omission  to 
^pcimt  out  Ihe  many  contingencies  which 
might  have  rendered  the  son  unable  to 
pay  the  annuilr  even  if  he  had  lived,  it 
seems  to  me  that  the  Lord  Ohief  Baron 
did  faave  it  open  to  the  jury  to  suppose 
tlMt  tiiey  might  properly  assess  as  the 
proper*  damage  a  sum  of  money  which 
would  be  the  present  value  or  price  of  an 
annuify  which  would  give  to  the  mother 
an  aDnaal  income  equal  to  that  she  would 
have  received  from  her  son  for  the  pro- 
bable duramen  of  time  during  which  the 
covenanted  annuity  would  have  been  paid 
to  her  if  her  son  had  not  been  killed. 
That  is,  in  other  words,  to  hold  that  the 
damages  in  such  cases  may  be  "  the  felly 
ealott&ted  equivident  of  the  pecuniary 
loss  sustained  by  the  person  on  whose 
bcAialf  the  action  is  brought.'' 

Both  qnesiaons,  namely,  that  as  to 
the  admission  of  evidence,  and  that  as  tb 
the  direction  to  be  given  to  the  jury,  are 
of  the  greatest  practical  importance.  If 
such  evidence  may  be  given  it  seems  to 
me  impossible  to  say  that  juries  may  not, 
axd  impossible  to  suppose  that  they  will 
not|  in  .mi^ny  instances  act  upon  it.  If 
*  juries  do  give  such  damages  poor  defend- 
ants will  be  ruined,  and  the  defendants 
most  liable  to  such  auctions  will  not  be  able 
to  cany  on  their  business  upon  the  same 
terms  to  the  public  as  now. 

With  regard  to  the  alleged  misdirection, 
when  Lord  Campbell's  ^^  was  passed  it 
was  thought  for  a  short  time  by  some 
that  damages  might  be  given  '*  to  the 
fell  extent  of  a  perfect  compensation." 


Such  was  in  substance  ^e  direction  of 
Parke,  B.,  in  Blahe  v.  The  Midlmd  BaOr 
way  Oompolm/y  (7)  ;  there  the  jury  were  in- 
vited, or  it  was  lerft  open  to  them  to  giv0 
an  annuiiy  equal  to  Ine  money  loss,  and 
•further  damages  by  way  of  consolation. 
It  was  held  that  there  must  be  a  new  trial 
on  the  ground  of  misdirection.  The  only 
point  judicially  decidied  was  that  the 
statute  gave  a  right  to  damages  only  in 
respect  of  pecuniary  ihjurv.  The  case  did 
not  determine  what  was  the  right  mle  as 
to  the  amount  of  damages  for  the  pecu- 
niary injury.  But  in  the  argument  was 
cited  and  certainly  without  disapproval 
ftom  the  Court,  the  direction  of  Parke,  B., 
in  the  case  of  Armsworih  v.  The  Bonth 
Eastern  Badlnoay  Oompany  (6).  That  di- 
rection is  no  doubt  partly  pointed  to  the 
question  of  damages  by  way  of  con- 
solation, but  it  lays  down  propositions 
also  as  to  the  amount  of  damages 
which  should  be  given.  ^  It  would 
be  fnoH  w^uH**  (it  is  said)  "if  when- 
ever an  accident  occurs  juries  were 
to  visit  the  unfortunate  cause  of  it 
with  the  utmost  amount  which  they  think 
an  equivalent  for  the  mischief  done." 
And,  i^ain,  '*  scarcely  any  sum  could 
compensate  a  labouring  man  for  the  loss 
of  a  limb,  yet  you  do  not  in  such  a  case 
give  him  enough  to  maintain  him  fbr  life. 
•  . .  .  Youare  not  to  consider  the  vahie  of 
existence  as  if  you  were  bargaining  witii 
an  annuity  office.  ...  I  advise  you  to 
take  a  reasonable  view  of  the  case  and 
give  what  you  consider  a  fmr  camped' 
eaiion**  This  seems  to  be  in  accordanoe 
with  the  general  mle,  that  in  actions  of 
tort  for  personal  ii\jury,  the  amount  of 
damages  is  entirely  in  i^e  disposition  of 
the  jury  subject  to  supervision  by  the 
superior  Court  of  Law  if  unreasonably 
la^ge  or  unreasonably  inadeauate. 

To  the  best  of  my  belief  tne  almost  in- 
variable direction  to  juries  from  the  time 
of  the  cases  I  have  cited  until  now  has 
l}een  "  that  they  must  not  attempt  to  give 
damages  to  the  full  amount  of  a  perfect 
compensation  for  the  pcQuniary  iniury, 
but  must  take  a  reasonabto  view  jof  tl^e 
case  and  give  what  they  consid^  under 
aU  the  cirewmgtances  a  fair  compensoHon?* 
I  have  a  dear  conviction  tl^  aiq^  verdict 
Jounded  on  the  idea  of  giving  damages*  to 
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the  utmost  amonnt  wUob  wonld  be  an 
eqniTaleQat  for  the  peoimiary  injary  would 
be  iinjaBt.  Fonndinff  my  opinion  on 
that  oonyiotion,  on  the  declaration  of  it 
bj  Parke,  B.,  and  on  the  ordinary  di- 
rections of  judges,  which  directions  haye 
not  been  for  years  challengedi  I  conclude 
that  the  direction  I  haye  enunciated  is  the 
legal  and  onl^  legal  directaon.  A  direction 
which  leayes  it  open  to  the  jury  to  giye 
the  present  yalue  of  an  annuiiy  equid  in 
annual  amount  to  the  income  lost  for  a 
period  supposed  to  be  equal  to  that  which 
would  haye  continued  if  there  had  been 
no  accident^  is  a  direction  as  it  seems  to 
me  leaying  it  open  to  a  jury  to  ^ye  the 
utmost  amount  which  they  tiunk  an 
equiyalent  for  the  pecuniary  mischief 
done;  and  such  a  mrection  is  a  mis* 
direction  according  to  law.  And  such  in 
my  opinion  was  the  direction  in  the  pre- 
sent case  of  the  Lord  Chief  Baron. 

If  it  be  wrong  in  a  juiy  to  giye  an 
amount  founded  on  actdcmation  of  the 
present  yalue  of  an  annuity,  any  eyidenoe 
piyen  solely  for  the  purpose  of  enabling  a 
jury  to  make  such  a  cadoulation  seems  to 
me  to  be  necessarily  misleading  and 
legally  irreleyant.  It  is  irreleyant  to  any 
decision  to  which  the  jury  ought  to  come. 
It  is,  in  the  words  of  Lord  Mansfield  in 
Carier  y.  Boehm  (4),  "  eyidenoe  to  which 
the  jury  ought  not  to  pay  the  least  regard. 
Sudi  eyidenoe  is  and  must  be  irreleyant^ 
and  therefore  is  not  eyidenoe."  It  seems 
to  me  that  the  eyidenoe  in  this  case  whidb 
was  giyen  and  receiyed  notwithstanding 
objection  taken  to  it,  and  to  which  re- 
ception the  first  exception  is  pointed,  was 
S'yen  solely  for  the  purpose  of  inyiting 
o  jur7  to  found  upon  it  a  calculation  of 
the  price  of  an  annuity,  a  calculation 
upon  which  they  were  not  l^aUy  entitled 
to  enter.  I  think,  therefore,  that  the 
eyidenoe  was  improperly  admitted.  And 
I  am  of  opinion  that  upon  both  ex- 
ceptions the  defendants  are  entitled  to 
jud^ent^  and  that  there  ought  to  be  a 
venvre  de  now). 

HOKnoH,  J.~I  a^pree  with  the  rest  of 
the  Court  tiiat  in  this  Case  there  must  be 
a  vmwr^  de  novo. 

It  seems  to  me  that  the  language  used 
by  the  Lord  Chief  Banm  in  his  summing 


up  with  referonoe  to  the  damages  re* 
coyerable  by  the  mother  amounted  sub- 
stantially to  a  direction  to  the  jury  that 
they  mighty  if  they  thought  fit^  fix  the 
amount  payable  to  the  mother  by  ascer- 
taining merely  the  amount  required  for 
the  purchase  of  an  annuity  for  a  person 
of  the  age  of  tiie  mother  according  to  the 
o/oerage  duration  of  the  life  of  persons  of 
that  affe. 

Wiuiout  reJ^riBg  on  the  evident  dip 
(common  apparently  to  all  parties)  A 
omitting  to  notice  uiat  the  annuity  pay- 
able to  his  mother  by  the  deceased  was 
not  an  annuity  for  her  life  bat  only  for 
the  jdnt  Eyes  of  the  two»  I  think  that 
this  direction  is  objectionable  on  two 
grounds ;  first,  as  authorising  the  jury  to 
fix  the  term  for  which  an  annuity  is  to 
be  purdiased  solely  by  referenoe  to  the 
ayerage  duration  o£  human  fife,  without 
taking  into  account  the  state  of  health 
and  condition  <^  the  mother;  and,  se- 
condly, in  allowing  the  jury  to  disregard 
the  admitted  fiict  uat  the  annuity  which 
the  mother  had  lost  by  the  defendant's 
negligence  was  secured  only  by  the  per» 
sonal  covenant  of  a  professional  man,  and 
would  therefore  become  practically  value- 
less  by  the  inability  of  the  gTMitor  through 
ill  health  or  the  loss  of  business  to  keep 
up  the  annual  payment 

Haying  come  to  the  conclusion  that  on 
this  ground  there  must  be  a  tfemrede 
novo^  I  purposely  abstain  from  expressing 
any  opinion  on  Uie  other  exceptions  to  the 
Lord  Chief  Baron's  ruling  and  to  the 
admissibility  of  Mr.  Ac&mson's  evi- 
dence. 

Venire  de  Novo. 


Attoraoys— Phelps  &  Sedgwidc,  agonto  to  Sale  fr 
Oa,  Mandieeter,  far  plaintiff;  R  P.  Bobortii 
for  defendants. 
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[IK  THE  EXCHEQUER  CHAMBER.] 
{Error  from  the  Oourt  of  Exchequer.) 

1871. 
May  30,  31. 

1873.         y  OBAT  V,   FOWLSB. 

May  10,  12. 
June  26. 

Vendor  and  Pttrchaser — Contract  of  Sale 
of  Beal  Property — Objections  to  and  JRe- 
gtdntione  on  TiUe — VeUvery  of  untrue 
Abstract  without  Fraud — Eeseission  of  Con* 
traet^^Damages  for  Loss  of  Bargain. 

Beat  property  was  sold  on  ike  conditions 
that  the  vendor  should  delvoer  wn  abstract 
of  the  title  f  atid  the  purchaser  should  make 
ids  objections  and  requisitions  in  respect  of 
the  tUle  wiihin  twenty^one  days  from  the 
delivery  of  the  dbstraU;  that  aU  objections 
and  requisitions  which  should  not  be  made 
withm  the  time  specified  should  betaken  to  be 
waived;  and  that  in  case  the  purchaser 
should  make  any  objection  to  or  requisition 
on  the  title  which  the  vender  should  be  tm« 
wHUng  or  unable  to  answer  or  comply  with^ 
the  vendor  reserved  to  himself  the  option  at 
any  time  to  rescind  the  contract 

The  vendor  having  delivered  an  abstract^ 
the  mirchaser  withm  the  twenty-one  days 
made  a  frivolous  objection  to  the  title  as  dis* 
closed  in  the  abstract^  and  as  he  insisted  on 
it  the  vendor  filed  a  biU  for  spedfio  per-^ 
formanee.  The  purchaser  having  meanwhile 
discovered  the  existence  of  certain  deeds 
which  materially  affected  the  title^  and 
which  were  omitted  from  the  abstract^ 
raised  an  objection  on  this  ground,  for  the 
first  time^  in  his  answer  to  the  bill.  This 
omission  was  made  intentionally^  but  bona 
fide  and  v/nder  the  advice  of  counsel^  as  it 
was  supposed  that  the  deeds  did  not  affect 
the  title.  (The  vendor,  however,  had,  under 
a  previous  contract  to  sell  this  property,  dis* 
closed  these  deeds  on  the  abstract  then 
deUvered,  and  had  abandoned  such  contract 
when  an  objection  founded  on  these  deeds 
was  raised  to  the  title.)  Several  months 
after  the  ftting  of  the  answer,  the  vendor 
gave  the  purchaser  notice  that  he  rescinded 
tlte  contractj  and  the  biU  was  eventually 
dismissed  on  the  purchaser's  motion,  without 
costs. 

The  purchaser  having  brought  an  action 
against  the  vendor  for  breach  of  contract 

Nbw  Sbbibs,  42.~Excebq, 


in  not  deducing  a  good  title, — Held,  in 
the  Exchequer  Chamber,  per  BlackburKi 
J.,  Keating,  J.,  Brett,  J.,  Akchibald,  J., 
and  HoNTMAN,  J.,  that  the  objection  founded 
on  the  omission  of  the  deeds  was  an  "  o&- 
jection  to  the  title**  within  the  meaning  of 
the  condition,  and  entitled  the  vendor  to 
rescind,  and  that  the  action  was  not  main^ 
iainable. 

Per  Grove,  J,  (agreeing  with  the  decision 
o/Bramwbll,  B.,  in  the  Court  below),  that 
the  vendor  was  not  entitled  to  rescind  since 
the  option  reserved  by  the  condition  applied 
only  to  objections  to  the  title  as  disclosed 
in  the  abstract. 

Error  on  a  Special  Case. 

The  following  facts  were  fonnd  by  an 
arbitrator  to  vmom  this  action  was  re- 
ferred by  order  of  Martin,  B.,  and  by 
consent,  that  he  might  state  a 
SPECIAL  CASE. 

1.  The  plaintiff  is  execntor  of  John 
Griffith  Leete.  The  defendant  is  sole 
surviving  trustee  nnder  the  will  of  W. 
Parker,  who  died  on  the  6th  of  June« 

1867,  havinj?  by  his  will,  dated  the  18th 
of  April,  1859,  devised  his  real  estate, 
situate  in  Thrapston  or  elsewhere,  to  the 
defendant  and  B.  Archboold,  and  their 
heirs  upon  trust  to  sell.  Archbould, 
who  was  a  solicitor  at  Thrapston,  died  on 
the  15th  of  March,  1868. 

2.  The  defendant  as  surviving  devisee 
in  trust  caused  certain  real  estate  of 
Parker,  and  certain  tolls  of  the  £Eiirs  and 
markets  at  Thrapston,  to  be  put  up  for  sale 
by  public  auction  on  the  26th  of  March, 

1868,  at  Thrapston,  in  lots  according  to 
certain  particulars  and  conditions  of  sale. 
At  the  Bale  Leete  was  declared  to  be  the 
purchaser  of  Lot  3  for  450L  and  Lot  4  for 
100^,  and  he  thereupon  paid  a  deposit  of 
55Z.  to  the  auctioneer,  and  si^ed  one 
agreement  for  the  purchase  of  both  lota 
for  550Z. 

3.  Lots  3  and  4  are  thus  described  in 
the  particulars  so  far  as  the  description  is 
material.  "Lot  8  comprises  the  tolls 
arising  from  the  fiiirs  ana  markets  held  at 
Thraj^n,  also  a  plot  of  ground  used  for 
storing,  market  stalls,  and  a  quantity  of 
market  stall  fittings.  The  receipts  in 
1867  amounted  to  HI.  6s.  &d."  "  Lot  4 
comprises  all  that  one  equal  undivided 
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third  part  or  share,  the  whole  into  three 
eqxial  parte  being  considered^  as  divided, 
01  and  in  six  freehold  cottages." 

4.  The  material  conditions  are  the 
third,  and  in  part  the  fifth,  eighth  and 
tenth. 

The  third  is — **  Within  seven  days  from 
the  day  of  sale  the  vendor  shall  at  his  own 
expense  make  and  deliver  to  every  pur* 
chaser,  or  his  solicitor,  an  abstract  of  the 
title  of  the  vendor  according  to  these 
oonditions,  to  the  lot  or  lots  purchased  by 
bim  respectivelv.  And  the  purchaser 
shall  make  bis  objections  and  requisitions 

SP  any)  in  respect  of  the  title,  and  send 
e  same  to  Messrs.  Palmer,  Eland  & 
NetUeship  within  twenty-one  days  from 
the  day  of  delivery  of  the  abstract. 
And  all  objections  and  requisitions  whicb 
shall  not  be  made  and  so  sent  within  the 
time  specified  shall  be  taken  to  be  waived, 
and  for  this  purpose  time  shall  be  of  the 
essence  of  the  contract.  And  in  case  any 
purchaser  shall  make  any  objection  to,  or 
requisition  on  the  title  of  the  respective 
lots  which  the  vendor  shall  be  unwilling, 
or  unable  to  answer  or  comply  with,  the 
vendor  reserves  to  himself  the  option 
(notwithstanding  he  may  have  at- 
tempted to  answer,  or  comply  with  such 
objections,  or  requisitions,  or  may  have 
partly  dpne  so)  at  any  time  to  rescind 
the  contract  for  sale  of  the  lot  or  lots  in 
i^pect  of  which  such  objections  or  re- 
quisitions shall  be  made,  upon  repaying 
or  tendering  to  such  purchaser  or  pur- 
chasers the  deposit  money,  without 
interest,  costs  or  expenses,  in  full  of  all 
daims  or  demands  for  the  investigation 
of  the  title  or  otherwise." 

The  fifth  condition  states  that  the 
abstract  to  be  delivered  by  the  vendor  at 
his  expense  shall  as  to  Lot  8  commence 
with  the  conveyance  to  Parker,  dated  the 
11th  day  of  October,  1860,  fr^m  the 
trustees  under  the  will  of  the  late  T. 
Burton,  but  the  purchaser  shall  be  en- 
titled to  an  abstract  of  any  earlier  title 
thereto  which  is  in  the  possession  or 
power  of  the  vendor  on  makbg  a  written 
application  to  his  solicitors  and  under- 
taking to  pay  the  vendor's  costs  of  pre- 
paring and  furnishing  such  abstract ;  and 
proceeds— "  Lot  4  is  sold  by  the  said 
trustees  under  a  power  of  sale  in  a  n^ort- 


ga,ge  made  to  Mr.  Parker,  and  the 
abstract  to  such  lot  wiU  commence  with 
a  will  dated  in  1802.  A  former  owner  of 
this  lot,  who  died  in  1849,  made  a  will 
dated  in  1846  and  a  codicil  dated  in 
1848,  which  codicil  referred  to  a  will 
and  codicil,  but  no  prior  codicil  appeared 
to  exist;  the  codicil  of  1848  alone  was 
proved  with  the  will,  and  it  shall  be  as- 
sumed that  no  prior  codicil  did  exist. 
The  vendor  shall  not  be  required  to 
verify  the  abstract  of  title  to  Lot  4  further 
than  by  the  production  of  the  mortgage 
deed  under  which  they  sell,  no  earlier 
docaments  oi  title  being  in  their  posses- 
sion or  power." 

The  eighth  condition  states  that  the 
muniments  of  title  in  the  vendor's  posses- 
sion relating  to  Lot  4  will  be  handed  to 
the  purchaser  thereof  on  completion. 

The  tenth  is — "  If  any  mistake  be  made 
in  the  description  of  the  property,  extent 
of  any  undivided  share,  or  any  other 
error  whatever  shall  appear  in  the  parti- 
culars  of  sale,  except  as  to  quantities 
which  shall  be  taken  to  be  ccnrect,  such 
mistake  or  error  (if  capable  of  compensa* 
tion)  shall  not  anntd  the  saJOj  but  a  com* 
pensation  shall  be  allowed  or  given  by 
the  vendor  or  purchaser  as  the  case  may 
require." 

5.  On  March  27, 1868,  Hawkins— who 
had  been  a  clerk  to  Archbould  from  June, 
1867,  down  to  the  time  of  his  decease,  and 
who  on  March  26,  1868,  commenced 
business  as  a  solicitor  on  his  own  account- 
became,  and  acted  as  Leete's  solicitor  in 
investigating  the  title  to  Lots  3  and  4, 
and  otherwise  in  relation  to  the  same. 
Neither  Hawkins  nor  Archbould  had 
previously  acted  as  Leete's  soUcitor. 

6.  Abstracts  of  the  title  to  Lots  3  and 
4,  commencing  as  to  Lot  3  with  the  con« 
vey  ance  of  the  11th  day  of  October,  1860, 
and  as  to  Lot  4  with  the  will  of  1802,  were 
delivered  within  the  time  specified  by  the 
conditions. 

On  April  15, 1868,  Hawkins  made  the 
following  requisitions,  amongst  others  on 
the  title  to  Lot  3.  **  1.  NotiUeis  at  pre- 
sent made  out  to  this  lot.  Bxirton  by  his 
will  devised  all  his  hereditaments  situate, 
lying  and  being  in  the  several  parishes  of 
Thrapston,  Ac^  and  W,  Parker  again 
devised  aU  his  hereditaments  situate  in 
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Thrapston  or*  elsewhere.    Market  tolls 
are  in  the  nature  of  incorporeal  here* 
ditaments,  and  cannot  be  said  to  be  situate 
anywhere.*'     The  vendor's  solicitors  an- 
swered that  there  was  no  doubt  but  that 
the  tolls  passed  by  both  wills.     "  2.  The 
purchaser  requires  the  right  to  hold  the 
fair  and  market  to  be  made  out  either  by 
production  of  the  original  grant,  or  by 
shewing  some  recognition  of  it  in  a  Court 
of  Record."     The  vendor's  solicitors  an- 
swered by  relying  on  the  fifth  condition. 
As  to  liot  %  one  objection  was  that  it 
iappeared  bv  a  will  and  codicil  that  the 
vendor  could  make  a  title  only  to  one- 
fourth  instead  of  one-third  part  of  the  six 
cottages.      The   vendor's   solicitors  an- 
swered that  if  this  objection  were  pressed, 
the  purchaser  would  be  entitled  to  an 
abat^ent  of  the  purchase  money  ac- 
cording to  the  ten^  condition,  but  that 
of  course  the  vendor  in  such  case  would 
only  convey   one-fourth.     On  May  25, 
Hawkins  without  noticing  the  replies  of 
the  vendor's  solicitors  as  to  Lot  4,  ad- 
hered to  the  second  requisition  as  to 
Lot  3,  and  on  May  26,  the  defendant's 
solidtors  threatened  a  bill  for  specific 
performance^    The  purchaser  expressed 
his  willingness  to  waive  his  objection  as 
to  Lot  4  upon  having  the  said  abatement 
made,  andofiered  to  separate  the  contract 
into  two  if  the  vendor  desired  it,  which 
ofier  the  vendor's  solicitors  accepted,  but 
the  purchaser  persisted  in  his  objection 
to  the  title  to  Lot  3,  whereupon  the 
vendor  offered  to  furnish  reasonable  evi- 
dence of  the  actual  enjoyment  of  the  tolls. 
7.  The  purchaser  still  refusing  to  accept 
the  title,  the  vendor  filed  a  bill  against 
him  to   compel  specific  performance  of 
the  contract.     The  bill  contained  no  re- 
ference to  the  objection  made  to  Lot  4  or 
to  the  agreement  to  waive  that  objection 
on  having  an  abatement  in  the  price,  and 
in  paragraph  30  alleged — ^**  the  defendant 
now  raises  no  objection  to  the  title  to 
the  said  Lot  4,  which  lies  apart  from,  and 
is  unconnected  with  Lot  3,  and  he  is 
willing  to  complete  the  purchase  of  Lot 
4  at  the  said  price  of  1001,  without  pre- 
ludice  to  any  question  as  to  Lot  3."     The 
-  bill  prayed,  inter  alia^  that  the  defendant 
'*  may  be  decreed  specifically  to  perform 
his  said  contract,  or  in  case  the  saidpur- 


chase  of  Lot  4  at  1002.  shall  have  been 
previously  completed,  then  may  be  de- 
creed specifically   to  perform  the  said 
contract  as  to  Lot  3,  and  to  complete  the 
purchase  of  the  said  premises  or  of  the 
said  Lot  3  as  the    case   may  require, 
and  pay  the  balance  of  the  said  sum  of 
550Z.,  or  450L  as  the  case  may  be,  with 
interest  according  to  the  said  contract, 
the  plaintiff  hereby  offering  specifically 
to  perform  the  said  contract  on  his  part." 
b.  In  the  answer  filed  September  23, 
1868,  by  Hawkins  who  acted  as  solicitor 
for  the  purchaser  in  the  suit  through 
Milne  &  Co.,  the  London  agents,  the  pur- 
chaser repeated  his  old  objections  and 
requisitions  as  to  Lot  3,  and  in  paragraph 
(10)  said^'' And  as  to  Lot  4, 1  sajr  that 
the  abstract  so  delivered  was  defective  in 
several  material  particulars,  and  espe- 
cially I  allege  that  between  the  date  of 
the  will  of  1802  and  the  sale  of  March  26, 
1868,  the  plaintiff  or  the  testator  Parker 
had  dealt  with  the  property  comprised  in 
Lot  4  in  a  manner  materially  affecting  the 
title  thereto,  and  such  dealing,  although 
well  known  both  to  the  plamtiff  and  to 
Palmer  &  Co.,  his  solicitors,  was  improperly 
omitted  from  the  abstract ;  and,  except  as 
hereinbefore  appears,  I  deny  that  abstracts 
of  the  title  to  Lots  3  and  4,  commencing  as 
to  Lot  3  with  the  conveyance  of  October 
11, 1860,  and  as  to  Lot  4  with  the  will  of 
1802,  in  the  said  conditions  of  sale  re- 
spectively mentioned,  were  duly  delivered 
within  the  time  specified  by  the  con* 
ditions. 

"  (31.) — I  do  raise  an  objection  to  the 
title  to  Lot  4  in  the  plaintiff's  bill  men- 
tioned. Such  objection  was  raised  for 
the  first  time  in  the  requisitions  delivered 
to  the  purchaser's  solicitors,  and  was  to 
the  effect  that  the  plaintiff's  title  extended 
only  to  one  undivided  fourth  part  of 
certain  cottages,  instead  of  one  undivided 
third  part  as  described  in  the  particulars 
of  sale,  and  the  objection  has  been  ac- 
quiesced in  by  the  plaintiff's  solicitors.  I 
also  now  object  to  the  title  to  Lot  4,  on 
the  ground  that  the  true  state  of  such 
title  was  not  disclosed  by  the  abstract 
furnished  to  me  by  the  vendor's  solicitors, 
inasmuch  as  such  abstract  was  defective, 
as  stated  in  the  10th  paragraph  of  this 
my  answer. 
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"  (32.)— I  admit  that  Lot  4  lies  apart 
from  Lot  8^,  and  except  that  it  is  comprised 
in  the  same  contract  it  is  unconnected 
with  it.  But  I  say  I  am  not  willing  to 
complete  the  purchase  of  Lot  4  at  the  price 
of  lOOZ.,  or  at  all,  either  with  or  without 
prejudice  to  any  question  as  to  Lot  3.  On 
the  contrary  I  insist  on  all  th^  objections 
to  the  title  of  each  of  the  said  lots  as  a 
ground  for  refusing  to  complete  the  pur- 
chase of  either  of  them." 

This  was  the  first  time  that  any  ob- 
jection was  raised  on  the  ground  men- 
tioned in'paragraph  (10),  that  the  abstract 
of  title  to  Lot  4  was  defective,  and  the 
arbitrator  found  with  respect  to  it  the 
following  facts— On  June  7th,  1860,  an 
indenture  was  made  between,  first, 
Parker;  second.  Castle  and  Parker; 
third,  Smith ;  and  fourth,  Archbould, 
whereby — (after  reciting  that  by  a  mort- 
gage of  October  28th,  1858,  Collier  con- 
veyed the  undivided  third  part  of  the 
said  six  cottages  to  Parker  in  fee,  subject 
to  a  proviso  for  redemption  on  payment 
of  lOOZ.  with  interest  on  April  28th  then 
next,  but  which  sum  had  not  been  paid, 
and  that  by  indenture  of  April  19th,  1859, 
made  between,  first,  Collier;  second, 
Castle  and  Parker ;  and  third,  Collier's 
creditors.  Collier  conveyed  all  his  real 
estate  to  Castle  and  Parker  upon  trust 
to  seU  and  apply  the  proceeds  for  the 
benefit  of  the  said  creditors ;  and  that 
there  was  due  to  Parker  11 1^.  upon  the 
said  mortgage) — ^it  was  witnessed  that  in 
consideration  of  the  payment  of  that  sum 
to  Parker  at  the  request  of  Castle  and 
Parker,  as  trustees,  by  Smith  in  full  satis- 
faction of  all  moneys  secured  by  the 
mortgage,  Parker  conveyed,  and  Castle 
and  Parker  granted  and  confirmed  to 
Smith,  his  heirs  and  assigns,  all  that 
tmdivided  third  part  of  the  said  six 
cottages,  absolutely  discharged  from  the 
said  mortgi^  and  all  principal  and 
interest  moneys  thereby  secured ;  and  on 
the  deed  is  endorsed  a  receipt  for  the 
llll.y  si^ed  by  Parker.  On  January 
25th,  1866,  Smith  signed  a  memorandum 
that  the  property  conveyed  to  him  by  the 
indenture  of  June  7th,  1860,  "is  now  the 
absolute  property  of*  Parker,  and  that 
his  (Smith's)  name  was  inserted  in  the 
indenture  as  the  g^rantee  of  the  premises 


therein  comprised,  to  the  intent  that  he 
should  hold  iJie  same  as  trustee  for  Parker, 
and  to  be  disposed  of  as  he  should  direct. 
On  March  11th,  1868,  an  indenture,  in- 
dorsed on  the  indenture  of  June  7tli,  was 
made  between,  first.  Smith;  second, 
Fowler,  the  now  defendant,  and  Arch- 
bould, whereby — (after  reciting  that  the 
sale  purported  to  be  efiected  by  the  deed 
of  June  7th,  1860,  in  favour  of  Smith,  was 
in  fact  made  to  him  as  agent  and  trustee 
for  Parker,  who  by  his  will,  ds^^d  April 
18th,  1859,  and  proved  July  12th,  1867, 
devised  all  his  real  estate,  including 
estates  vested  in  him  as  moortgagee,  to 
Fowler  and  Archbould,  upon  the  trusts 
therein  mentioned,  and  that  Smith 
had  at  their  request  agreed  to  execute  a 
conveyance  of  his  estate  in  the  cottages  to 
them  as  such  devisee8)^t  was  witnessed 
that  Smith  conveyed  to  Fowler  and 
Archbould  in  fee,  all  the  share  so  oon« 
veyed  to  him  of  the  said  six  cottages,  to 
hold  upon  the  trusts  declared  thensof  by 
the  said  will,  and  subject  to  such  equil^ 
of  redemption  as  was  subsisting  in  the 
premises. 

The  arbitrator  found  as  &ct8  that  the 
recitals  in  the  deeds  are  true,  and  that 
the  indenture  of  June  7th,  1860,  and  the 
memorandum  of  January  25tii,  1866,  and 
the  indenture  of  March  11th,  1868,  vfere 
omitted  from  the  abstract  intontionally, 
but  bona  fide  and  under  the  advice  of 
counsel,  as  it  was  supposed  that  they 
did  not  afiect  the  title;  that  they  were 
well  known,  from  their  respective  dates, 
to  Archbould ;  that  the  draft  of  the 
indenture  of  1868  was  prepared  and 
settled  by  Palmer  &  Co.  on  behalf  of 
the  vendor  and  Archbould,  the  devisees 
in  trust  of  Parker's  will,  and  on  Feb- 
ruary 29th,  1868,  was  approved  on 
Smith's  behalf  by  Archbould ;  that  Haw- 
kins was  a  clerk  in  Archbould's  office 
at  that  time,  and  so  gained  a  knowledge 
of  the  contents  of  those  documents,  thai 
Archbould's  approval  of  the  deed  of  1868 
is  in  Hawkins's  handwriting;  that  the 
deeds  of  1860  and  1868  and  the  memoran- 
dum of  1866  were  in  the  possession  of  the 
vendor,  and  that  the  existence  of  them  was 
not  known  to  the  purchaser  at  the  time  of 
the  auction,  and  that  the  contonts  thereof 
were  first  communicated  by  the  vendor 
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to  the  plaintiff  in  an  affidavit  of  tho 
Tendor  made  in  this  action,  pnrsuant  to 
an  order  for  discoTery  of  documents. 
That  in  1867  the  vendor  had  contracted 
to  sen  the  property  comprised  in  Lot  4  to 
Lord  Lyvedou ;  that  an  abstract  of  the 
vendor's  titie  thereto  was  delivered  by 
Palmer  &  Go.  on  his  behalf  to  Archbonld 
as  Lord  Lyveden's  solicitor;  that  the 
abstract  included  the  will  of  1802,  the 
mortgage  deed  of  1858,  the  indenture  of 
Jane  7m,  1860,  and  the  memorandum  of 
January  25th,  1866;  that  objection  was 
taken  to  the  title  on  behalf  of  Lord 
Lyveden  in  respect  of  the  conveyance  to 
Smith,  and  that  the  contract  of  sale  was 
thereupon,  in  January,  1868,  abandoned, 
and  afterwards  and  before  the  sale  to  Leete, 
namely,  on  March  11th,  1868,  the  in- 
denture of  that  date  was  executed. 

9.  On  December  2nd,  1868,  and  while 
the  suit  was  pending,  the  purchaser  died. 
On  January  26th,  1869,  the  vendor's  soli- 
citors, Palmer  &  Co.,  by  letter  asked  the 
purchaser's  solicitors  for  an  extract  from 
the  purchaser's  will,  shewing  the  appoint- 
ment of  executors  and  particulars  as  to 
the  probate,  and  added — "  We  have  been 
waiting  for  probate  of  the  will  in  order  to 
revive  the  suit,  which  we  shall  do  at  once." 
On  February  11th,  Hawkins  wrote  to  the 
vendor's  solicitors  that  the  will  was  dated 
June  6th,  1868,  and  had  been  proved 
on  February  2nd,  1869,  by  the  now 
plaintiff  one  of  the  executors.  On  Feb- 
ruary 12th  the  vendor's  solicitors  wrote 
to  Milne  &  Co. :  "  We  shall  rescind 
the  contract  and  present  petition  to  dis- 
miss bill,  upon  grounds  which  we  will 
explain  in  a  fixture  letter."  On  February 
13th  the  vendor's  solicitors  presented  to 
the  Master  of  the  Rolls  a  petition  that 
the  bill  might  stand  dismissed  with 
costs,  upon  the  grounds  that  the  de- 
fendant in  the  suit  was  dead,  that  no 
order  had  been  made  to  revive  the  suit 
i^inst  his  executor,  and  that  the  plaintiff 
in  the  suit  had  been  advised  to  proceed 
no  further  with  it.  Thereupon,  an 
order  dated  February  13th  was  made 
that  the  bill  be  dismissed  with  costs; 
and  on  February  17th  the  vendor's  solici- 
tors sent  to  Milne  &  Co.  a  copy  of  the 
order  and  a  formal  notice  to  rescind  the 
oonttaot^  Bayingf  **We  send  you  copy 


order  to  dismiss  bill  and  formal  notice 
rescinding  contract.  We  are  prepared  to 
pay  over  the  552.  deposit  on  i^e  order  of 
Mr.  Leete's  executor.  The  difficulties  as 
to  title  with  reference  to  Lot  4  were  such, 
thoug^h  as  we  conceive  they  have  been 
most  improperly  raised  by  the  defendajit's 
answer  m  this  suit,  that  we  are  advised, 
however  clear  the  title  to  Lot  3  may  be, 
the  vendor  would  probably  Ml  to  enforce 
specific  performance,  the  two  lots  having 
been  included  in  one  contract." 

On  the  following  day  Milne  &  Co.  re- 
plied, "We  have  received  copy  order  to 
dismiss,  which  we  submit  is  wrong,  as  it  di- 
rects payment  of  costs  to  a  dead  man,  and 
we  thii^  if  the  fact  of  the  death  had  ap- 
peared upon  tiie  petition,  the  order  would 
not  have  been  granted.  Assuming  l^e 
plaintiff  did  not  pay  the  costs  volun- 
tarily, how  could  we  enforce  the  payment  P 
And  we  cannot  tax  the  costs,  as  it  seems 
to  us,  without  a  client  on  the  record. 
Will  vou  consider  this  and  set  the  error 
right? "  On  February  19,  the  vendor's 
solicitors  answer—"  The  facts  of  the  death 
of  the  defendant  and  appointment  of  ex- 
ecutors were  fully  stated  on  the  petition, 
and  the  Bolls  secretary  felt  some  little 
difficulty  in  framing  the  order  for  pay- 
ment of  costs  to  a  dead  man,  in  the 
absence  of  an  order  to  revive.  There 
is,  however,  no  necessity  to  incur  the 
expense  of  obtaining  such  order,  as  we 
personally  undertake  to  pay  the  costs 
when  taxed  to  the  order  of  defendant's 
executor."  Milne  &  Co.  replied  on 
February  20,  that  their  clients  would 
prefer  that  the  bill  should  be  pro- 
perly dismissed;  and  on  February  23 
they  wrote—"  We  cannot  recognise  the 
order,  and  our  clients  have  reason  for 
wishing  the  proceedings  to  be  regular. 
We  must,  therefore,  ask  you  again  to  re- 
vive the  suit,  and  if  you  declipe  we  shall 
be  obliged  to  take  such  steps  as  we  may 
be  advised."  On  the  26th  of  February, 
the  vendor's  solicitors  wrote  to  Milne  & 
Co. — "  We  are  advised  the  order  is  wrong, 
and  we  therefore  withdraw  it  and  you 
may  consider  it  abandoned,  and  we  leave 
you  to  take  any  course  you  may  think  fit. 
We  expressly  withdraw  our  personal  un- 
dertaking to  pay  the  late  defendant's 
costs."     And   on   February  27th   they 
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further-  -wrote  to  Milne  •  &  Co.—"  We 
are  ready  to  pay  the  deposit  at  any  time 
and  shall  be  glad  to  receiye  the  executor's 
directions,"  On  March  3,  Milne  &  Co. 
served  the  vendor's  solicitors  with  a  notice 
of  motion  that  the  plaintiff  in  the  suit 
should  be  ordered,  within  one  month,  to 
obtain  and  serve  on  Leete's  executor  an 
order  to  revive  the  suit,  or  in  default 
thereof,  that  the  bill  should  stand  dis- 
missed for  want  of  prosecution,  with  oosts ; 
and  on  March  11  the  motion  was  made 
before  Stuart,  V.C.,  who,  after,  hearing 
counsel  for  the  now  plaintiff  Gray,  the  legal 
personal  representative  of  the  purchaser, 
and  for  the  vendor,  ordered  "  that  the  plain- 
tiff do  within  one  calendar  month  from  this 
time,  obtain  and  serve  on  Gray,  as  such 
legal  personal  representative,  an  order  to 
revive  the  suit,  or,  in  default  thereof,  that 
the  plaintiff's  bill  do  stand  dismissed  out 
of  this  Court  without  ftirther  order, 
without  oosts."  Milne  &  Co.  not  hav- 
ing drawn  up  this  order,  the  vendor's 
solicitors,  before  the  month  had  ex- 
pired, drew  it  up.  No  order  to  revive 
the  suit  was  obtained  or  served  ;  and  on 
the  12th  of  April  Milne  and  Co.  wrote  to 
the  vendor's  solicitors — "  The  time  limited 
for  reviving  having  expired,  we  beg  to  en- 
quire whether  the  vendor  will,  without 
action,  compensate  purchaser's  executor, 
who  claiins  more  than  a  return  of  the  bare 
deposit,  for  the  breach  of  contract.'*  On 
the  13th  of  April,  a  tender  of  b6l,  was 
duly  made  to  the  now  plaintiff,  but  he 
refused  to  receive  it  upon  the  ground  that 
a  larger  sum  was  due  to  him.  . 

10.  The  arbitrator  further  found,  as 
facts,  that,  as  admitted  on  the  pleadings, 
the  vendor  did  not  deduce  or  make  a 
good  title  to  the  property  sold  to  Leete  ; 
but  that  there  was  no  fraud  or  fraudulent' 
misrepresentation  on  the  part  of  the  ven- 
dor, and  that  he  always  believed  he  had 
and  ^could  make  a  good  title  to  both  of 
the  lots  I  that  the  election  made  by  him 
to  rescind  the  contract  of  sale  always  con- 
tinued from  the  17th  of  February,  1869, 
hitherto ;  and  that  according  to  the  true 
construction  of  the  will  and  codicil  he 
could  not  make  a  title  to  more  than  one- 
fourth  of  Lot  4,  or  remove  the  objection 
to  that  effect  originally  made  by  the  pur- 
chaser and  insisted  on  by  the  10th  and 


Slst  paragraphs  of  the  purchaser's  answer; 
but  the  arbitrator  also  found  as  a  &ct 
"  that  the  said  rescission  or  attempted  re- 
cission  of  the  contract  by  the  vendor  was 
not  from  unwillingness  or  inability  on  his 
part  to  Answer  or  comply  with  objections 
to  or  requisitions  on  the  title  to  the  said 
lots  or  either  of  them." 

11.  On  the  20th  of  April,  1869,  this 
action  was  commenced.  The  first  count 
was  for  not  deducing  a  good  title,  whereby 
Leete  lost  the  benefit  which  would  have 
accrued  from  the  oompletipn  of  the  pujr- 
chase,  and  incurred  expenses  in  negotiat- 
ing and  investigating  the  title,  and  lost 
the  use  of  the  deposit  and  Leete  and  the 
plaintiff,  as  executor,  incurred  expenses 
in  defending,  &c.,  the  Chancery  suit.  The 
Becond  count  was  for  a  fraudul^it  mis- 
representation to  Leete  by  the  defendant, 
that  he  had  and  would  deduce  a  good  title 
whereby,  &c.  The  third  count  was  for 
money  received  by  the  defendant  to  the 
use  of  Leete,  and  for  interest  upon  money 
due  fr^m  the  defendant  to  him,  and  for 
nioney  due  on  accounts  stated. 

The  pleas  were  (inter  alia)  second,  That 
the  property  was  sold  subject  to  the  con- 
ditions of  sale  (which  the  plea  set  out) ; 
that  within  the  seven  days  the  defendant 
delivered  an  abstract  of  his  title  as  agreed ; 
that  Leete  "made  certain  objections  to, 
and  requisitions  on  the  said  title,  and  the 
defendant,  being  unwilling  to  answer  or 
comply  with  such  objections  and  requisi- 
tions, did,  in  accordance  with  the  said 
conditions,  elect  to  rescind,  and  rescinded 
the  contract,"  and  tendered  the  deposit 
which^  the  plaintiff  reftised  to  accept 
Third,  to  the  second  count.  Not  Guilty. 
Fourth,  to  the  third  count,  except  as  to 
55Z.,  Never  Indebted.  Fifth,  to  ihe  bbl 
tender  and  payment  into  Court. 

Replication  to  the  second  plea,  on  equit- 
able groxinds,  that  after  Lc^te  had  znade 
the  objections,  &c.,  the  defendant  com- 
menced the  suit  in  Chancery,  and  that  at 
the  time  of  the  alleged  rescission  the  de- 
fendant had  not  dismissed  the  suit,  nor 
had  he  dismissed  it  with  costs*  Replica- 
tion to  the  fifth  plea — That  at  the  time  of 
the  tender  more  than  55L  was  due  as  one 
entire  sum,  and  in  respect  of  a  single  en- 
tire contract. 

Rejoinder  to  the  equitable  replication'** 
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That  after  the  suit  was  commenced,  and 
before  the  defendant  elected  to  rescind, 
Leete  died,  and  thereupon  the  suit  abated, 
and  afterwards  the  order  of  Stuart,  V.C., 
of  the  11th  of  March,  1869,  was  made : 
That  the  month  elapsed  without  the  order 
to  revive  being  obtained  or  served,  and 
thereupon  the  bill  stood  dismissed  with- 
out costs,  and  the  defendant  then  elected 
to  rescind,  and  tendered  the  deposit. 

Joinder  of  issue  on  the  pleas  and  re* 
plications  and  rejoinder.  Demurrers  to 
the  first  replication  and  to  the  rejoinder, 
and  joinder  therein. 

The  arbitrator  found  on  the  second  issue 
(subject  to  the  opinion  of  the  Court),  that 
the  defendf^t  did  not,  according  to  the 
third  condition,  rescind  the  contract.  On 
the  third,  that  the  defendant  was  not  guiliy 
of  fraud.  On  the  fourth,  that  the  de- 
fendant was  not  indebted  to  the  plaintiff 
beyond  the  sum  of  552.  On  the  fifth, 
that  the  defendant  duly  tendered  to  the 
plaintiff  the  sum  of  552.  before  action. 
On  the  sixth,  that  at  the  time  of  the 
alleged  rescission  the  defendant  had  not 
dismissed  the  suit.  On  the  seventh,  that 
at  the  time  of  the  tender  more  than  55Z. 
was  not  due  as  one  entire  sum,  and  in  re- 
spect of  a  single  entire  contract.  On 
the  eighth  (subject  to  the  opinion  of  the 
Court),  that  the  defendant  was  not 
entitled  to  rescind  the  contract  under 
the  conditions.  In  pursuance  of  the 
power  to  assess  the  damages  contin- 
gently, the  arbitrator  found  the  follow, 
ing  amounts — 

£  8.  d. 
Costs  incurred  in  investigating  the 

•  title 22  15  0 

^torest  upon  such  costs  and  upon 

the  deposit   ••...«.«  9  15  0 

Damages  for  loss  of  bargain    •    .    .  250    0  0 

Oosts  of  defending  the  Chancery  suit  67    0  0 

The  Court  is  to  be  at  liberty  to  draw  any 
inferences  of  fiact  which  a  jury  might  draw.. 
:  .12.  The  questions  for  the  Court  are-^ 
First,  whether  under  the  circumstances 
of  the  case,  the  defendant  had  power  to, 
and  did,  rescind  the  contract  of  sale  within 
the  meaning  of  the  3rd  condition. 
Second,  whether  the  plaintiff  is  entitled 
to  damages  for  loss  of  bargain*  Third, 
whether  the  plaintiff  is  entitled  to  recover 
in  ihia  .action  t^e .  costs  of  defending  the 


Chancery  suit,   or  any  and  what  part 
thereof. 

Judgment  to  be  entered  according  to 
the  decision  of  the  Court. 

The  case  was  argued  in  the  Court  of 
Exchequer  on  May  30, 1871,  by — 

Quain  (Spehe  and  0,  E,  Hawkins  with 
him),  for  the  plaintiff. — First,  the  ques- 
tion is  concluded  by  the  finding  of  the 
arbitrator,  in  paragraph  10  of  the  case, 
that  the  rescission  was  not  from  un« 
williugness,  Ac. ;  that  is  in  other  words, 
that  the  rescission  was  invalid  because 
hot  made  within  the  third  condition. 
Even  without  that  finding  the  facts  shew 
that  the  vendor  had  no  right  to  rescind. 
A  breach  of  contract  having  already  been 
committed  by  the  failure  to  deliver  a  true 
abstract,  the  subsequent  rescission  is 
no  answer  to  the  action.  Having  once 
elected  not  to  rescind  on  the  original  ob- 
jections he  can  never  rescind  on  them— ^ 
Tcmner  v.  Smith  (1)  and  Morley  v.  Gook 
(2).  At  all  events  he  could  not  rescind 
without  first  dismissing  his  bill  with  costs 
(per  Kinderslev,  V.C.,  in  Warde  v.  Dixon 
(3)  ),  and  the  bill  has  not  been  dismissed 
by  him,  nor  with  costs.  If  the  attempted 
rescission  was  in  consequence  of  the  ob- 
jection (first  raised  in  tiie  answer  to  the 
bill),  that  the  abstract  was  defective,  it 
is  not  a  rescission  within  the  meaning  of 
the  third  condition,  for  the  only  objec- 
tions which  give  the  vendor  an  option  to 
rescind  under  that  condition  are  original  or 
supplemental  objections  to  the  title  as  dis- 
closed in  the  abstract.  If  the  vendor 
had  intended  the  option  to  apply  to 
objections,  "whether  arising  out  of  the 
abstract  famished  or  othervnse,'*  he  would 
have  framed  the  condition  as  in  Steer 
V.  Growley  (4).  If  the  purchaser  had 
told  the  vendor  of  the  defect^  and  the 
vendor  had  afterwards  filed  his  bill 
for  specific  performance,  that  would  have 
been  an  election  which  would  pre- 
vent him  fix)m  afterwards  rescinding— ^ 


(1)  10  Sim.  410. 

(2)  2  Hare  106;  8.  e.  12  Law  J.  Bep.  (2r.8.) 
Chanc.  136. 

(3)  28  Law  J.  Rep.  (n.8.)  Chanc.  315,  822. 

•  h)  H  Ck>ni.  B.  Rep.  NJ3.  337 ;  8.  c.  32  Law 
J.  Rep.  (n.8.)  C.P.  101. 
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Oardom  v.  Lee  (5).  How  can  he  put 
himself  in  a  better  position  by  concealing 
the  defect,  knowing  from  hia  failure  with 
Lord  Ljrveden  that  his  title  was  not  mar- 
Jcetable  ?  Even  if  this  were  an  objection 
within  the  third  condition,  which  entitled 
him  to  rescind,  he  could  not  take  advant- 
age  of  his  own  intentional  misrepresen- 
tation. But  if  entitled  to  rescind,  he  must 
do  so  within  a  reasonable  time — The 
Shoreditch  Vestry  v.  Hughes  (6),  and  a 
space  of  nearly  five  months  between  the 
filing  of  the  answer  and  the  first  mention 
of  rescission  is  not  reasonable  time.  If 
the  defendant  is  right,  a  Tender  can  al- 
ways enlarge  the  time  for  rescission  by 
filing  a  bill.  Secondly,  the  plaintiff  can 
recover  for  loss  of  bargain,  for  the  case 
falls  within  Hopkins  v.  Qrazebrooh  (7), 
and  not  within  Flweau  v.  Thomhill  (8) 
and  Bain  v.  Fothergill^  (9),  and  the  eases 
there  cited.  Thirdly,  the  plaintiff  can 
recover  the  costs  of  the  Chancery  suit. 

Kemplmf,  for  the  defendant,  contended 
that  he  had  a  right  to  rescind  on  each 
or  all  of  the  objections,  and  that  if  un- 
willingness or  inabiHty  eidsted  it  was  im- 
material what  reasons  were  given,  or 
what  motives  actuated  the  rescission.  That 
the  purchaser  could  not  complain  of  the 
omission  of  the  deeds,  because  Hawkins, 
his  attorney,  knew  it  all  through,  and 
notice  to  the  agent  is  notice  to  the  prin- 
cipal— Dresser  v.  Norwood  (10). 

Quavn  in  reply.— Even  in  equity  "  it  is 
settled  that  notice  to  an  agent  or  counsel 
who  was  employed  in  the  thing  by  another 
person,  or  in  another  business  and  at 
another  time,  is  no  notice  to  his  client 
who  employs  him  afterwards,  and  it  would 
be  very  mischievous  if  it  was  so,  for  the 
man  of  most  practice  and  greatest  emi- 
nence would  then  be  the  most  dangerous 
to  employ" — per  Lord  HardwicKC  in 
Worsley  V.  Lcn-d  Soarlorough  (11). 

Cur,  adv.  vult, 

(6)  3  Hvl.  &  0.  051;  8.  c.  34  Law  J.  Bep. 
(vs)  Exch.  lid. 

(6)  17  Com.  B.  Rep.  N.S.  137 ;  b.  c  33  Law  J. 
R*p.  (if.8.)  C.P.  849. 

(7>  6  B.  &  C.  31 ;  a.  c  6  Law  J.  Bep.  K.B.  66. 

(8)  2  W.  Black.  1078. 

(9)  40  Law  J.  Bep.  (k.8.)  Exch.  34. 

(10)  17  Com.  B.  Bep.  KS.  466 ;  s.  c.  34  Law  J. 
Hep.  (K.8.)  C.P.  48. 

(11)  3  AtL  392. 


The  next  day  the  following  jndgmentf 
were  delivered'-^ 

Cleasbt,  B. — ^I  think  the  defendant  is 
entitled  to  judgment.  On  the  second 
question  I  think  that  even  if  the  plaintiff 
is  entitled  to  recofer,  it  is  not  for  the  loss 
of  bargain.  This  is  a  contract  for  sale  of 
real  property,  and  as  I  think  comes 
within  the  rule  of  Flureau  v.  ThomhtU 
(8),  and  not  within  the  exception  ofHop* 
kins  V.  Grazebrook  (7).  It  is  not  made 
out — indeed  it  is  negatived — ^that  the  de- 
fendant knew  that  there  was  not  a  good 
title.  As  to  the  third  head,  it  is  impos« 
sible  to  sa^  that  the  costs  of  the  Chanoery 
suit  were  in  any  way  caused  by  the  breach 
of  this  contracL 

The  real  question  is,  had  the  defendant 
a  right  to  rescind  ?  That  depends  upon 
the  third  condition.  [The  learned  Judge 
read  it.]  Now  the  plaintiff  bought  lots 
3  and  4  separately  at  separate  prices,  but 
when  the  matter  was  carried  into  effect 
by  an  endorsement  on  the  conditions  thero 
was  only  one  contract  entered  into  to 
purchase  the  two  lots  for  5502.  When 
the  abstract  of  title  to  Lot  4  was  delivered, 
the  objection  was  made  that  it  shewed  a 
title  not  to  one-third  but  only  to  one- 
fourth.  That  was  answered  by  a  reference 
to  the  tenth  condition  which  provided  fear 
compensation  in  such  a  case ;  and  both 
parties  seem  to  have  agreed  to  thai^  not^ 
vnthstanding  that  there  might  be  misra- 
presentation  as  to  Lot  3.  Upon  the  requi- 
sitions as  to  Lot  3,  the  vendor  ingiatf^ 
that  he  was  in  the  right,  and  he  filed  a 
bill  for  specific  performance.  That  bill 
was  founded  upon  that  state  of  facta — 
that  there  was  no  question  whatever  as 
to  Lot  4.  It  sacys  in  paragraph  30  that 
the  purchaser  now  raised  no  objection  as 
to  Lot  4,  but  was  ready  to  take  it  at  the 
price  of  lOOL  That  was  strictly  speaking 
correct — iiiat  the  one-third  part  ahouM 
stand  at  the  price  of  100Z.«  bat  if  tham 
was  to  be  only  one-fourth  conveyed,  the 
purchaser  was  content  to  t^e  msA,  and 
then  there  would  be  a  deduction.  The 
bill  prayed  that  if  the  purchase  of  Lot  4 
shoiud  not  have  been  previously  completed 
(assuming  apparently  that  there  wonld 
be  no  difficulty  about  it)  the  purohaser 
might  be  compelled  to  pay  the  5501    In 
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tiie  answer  tlie  objeotdon  which  had 
been  made  to  Lot  4  is  insisted  upon  in  the 
most  positive  wa^,  and  besides  that 
another  objection  is  made,  which  would 
be  an  answer  to  the  snit^  yiz.,  that  the 
vendor  had  not  furnished  a  proper  ab< 
stract  of  title.  The  Slst  and  S2nd  para* 
graphs  of  the  answar  are  very  distinct  in 
insisting  npon  the  original  objection  to 
Lot  4  as  a  ground  for  refusing  to  perform 
any  part  of  the  contract,  either  as  regards 
Lot  8  or  Lot  4^  treating  it  as  one  contract. 
Then  the  question  arises  whether  under 
this  condition  the  vendor  is  in  a  position 
to  rescind.  We  must  consider  the  dates, 
and  I  have  had  some  doubt  whether  what 
was  done  was  done  within  a  reasonable 
time.  In  September  the  answer  was  put  in. 
The  death  of  the  person  whom  the  plaintiff 
represents  took  place  on  the  2nd  of  De« 
oember,  and  in  January  the  vendor  sets 
about  taking  proceedings  for  getting  rid 
of  the  suit  men  pending,  and  in  February 
he  does  rescind,  but  informally,  when  the 
Inll  bad  not  properly  been  dismissed. 
Afterwards  in  April  the  bill  having  been 
got  out  of  the  way  altogether,  he  exer. 
dses  his  power  to  rescind.  Now  I  cannot 
say  that^  under  all  the  circumstances,  such 
a  time  had  elapsed  as  to  make  it  unrea* 
sonable.  It  is  more  difficult,  perhaps,  to 
account  for  the  time  between  September 
and  December,  but  I  do  not  think  that 
he  had  precluded  himself  by  not  acting 
with  more  dispatch. 

There  was  another  objection  made  that 
the  bill  having  been  filed  by  the  vendor 
had  not  been  dismissed  wiUi  costs,  "and 
Warde  v.  Dixon  (8)  was  referr^  to 
where  Kindersley,  Y.C,  said  that  the  bill 
must  be  dismissed  with  costs  before  the 
right  to  rescind  could  be  exercised.  That 
does  not  shew  that  after  a  biU  has  been 
filed  for  specific  performance  by  the  ven« 
dor  he  may  not  rescind;  it  rather  as- 
sumes that  he  may  if  the  bill  is  got  rid 
of.  Here  the  bill  was  got  rid  of,  and  the 
ease  stood  therefore  on  the  original  con- 
tract, unaffected  by  any  subsequent  pro- 
ceedings. Then  we  have  to  consjder 
whether  oh  the  terms  of  the  old  contract 
there  was  a  right  to  rescind  upon  the  ob- 
jection to  Lot  4,  which  at  first  appeared  to 
be  waived,  but  when  the  answer  was  filed 
was  set  up  again.    That  old  contract  the 

Nxw  Sebibs,  42.-*ExcBaQ, 


defendant  in  the  suit  says  he  is  not  bound 
to  perform  because  of  this  objection  which 
was  an  objection  made  under  the  old  con- 
tract, and  which  was  a  valid  and  subsist- 
ing objection.  The  vendor  was  therefore 
entitled  to  rescind.  I  do  not  think  the 
circumstance  of  being  compelled  by  other 
objections  makes  any  difference.  I  can- 
not see  under  all  the  circumstances  how 
it  is  possible  to  say  that  the  vendor 
has  been  guilty  of  anything  improper  in 
not  putting  forward  in  the  abstract  these 
deeds  which  he  considered  by  the  advice 
of  counsel  were  unimportant.  Therefore 
that  does  not  disentitle  him  in  any  way 
to  his  right  to  rescind.  If  he  had  done 
anything  improper  it  might  be  a  different 
matter,  but  it  really  is  not  so.  I  think, 
therefore,  the  defendant  is  entitled  to 
judgment. 

Bramwbll,  B.— On  the  third  questioni 
I  think  it  is  not  necessary  to  add  anything 
to  what  was  said  during  the  argument, 
viz.,  that  the  costs  of  the  Chancery  suit 
were  not  in  consequence  of  the  failure  to 
deduce  a  good  title.  The  plaintiff,  there- 
fi>re,  cannot  recover  them. 

As  to  the  second  question  whether  the 
plaintiff  is  entitled  to  damages  for  loss  of 
bargain,  I  will  not  dissent  from  the  opinion 
of  my  brother  Cleasbv,  and  from  that  which 
I  understand  to  be  the  opinion  of  my  Lord 
and  my  brother  Martin,  but  I  should  have 
liked  more  time — ^if  it  had  been  necessary 
to  consider  the  question — ^because  there 
are  some  very  remarkablecircumstances  in 
this  case  which  make  me  doubt  whether 
Flureau  v.  ThomhUl  (8)  and  the  other 
cases  govern  it.  The  arbitrator  finds  dis- 
tinctly that  no  fraud  was  intended,  and 
that  it  was  under  the  advice  of  counsd 
that  the  conveyance  to  Smith  and  the  re- 
conveyance and  the  deeds  were  omitted 
from  the  abstract,  in  which  no  doubt  thev 
ought  to  have  been  put.  I  do  not  wisn 
to  insinuate  that  there  was  fraud.  I  do 
not  think  that  there  was  any  intention  to 
do  anything  wrong.  The  vendor  and  his 
advisers  probably  thought  that  if  a  oon- 
veyance  had  been  taken  from  the  vendor 
the  purchaser  would  have  got  a  ffood  title 
and  would  have  nothing  to  &ar  from  any* 
bodv  else,  and  that  no  Harm  would  cc^ne 
of  it.  But  I  am  strongly  inclined  to 
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ihink  no  man  Las  a  right  ix)  represent 
to  another  a  state  of  things  which  is 
not  the  tme  state  with  the  intention  that 
that  other  person  shall  aot  upon  it.  The 
latter  ought  to  exercise  a  jnc^^ent  upon 
it  himself  when  the  truth  is  known  to 
him,  as  to  the  way  he  shall  aot;  and 
though  I  do  not  think  there  was  anything 
wrong  intended,  I  think  the  vendor  has 
done  what  the  purchaser  has  a  right  to 
Qomplain  of,  inasmuch  as  knowing  the 
truth  the  vendor  did  not  think  proper  to 
tell  it  to  him,  and  the  state  of  things  on 
which  the  purchaser  acted  was  different 
from  the  real  state  of  things.  I  am  not 
at  all  sure  that  it  does  not  take  the  case 
put  of  the  authorities  cited,  and  I  refer  to 
my  brother  Cleasby's  opinion  in  Bain 
y.  Foihergill  Q2)  where  he  says,  "  We 
are  therefore  thrown  back  on  the  rule  of 
Flureau  v.  Thomhill  (8)  which  establishes 
that  where  there  is  no  fraud  and  no  ex- 
press contract  to  sell  property  with  a 
knowledge  on  the  vendor's  part  that  he 
^aa  not  the  title  to  sell,  as  was  the  case  in 
^[opJcma  V.  Orazehrook  (7),  no  damages 
&r  loss  of  bargain  can  be  recovered." 

Now  did  the  vendor  know  that  he  had 
not  ihe  title  P  The  particulars  of  sale  say 
that  he  sold  under  his  power  of  sale,  but 
he  knew  that  he  had  proposed  to  sell  to 
Lord  Lyveden,  and  that  the  objection 
had  been  made  to  his  title,  and  he  knew 
that  the  title  was  not  marketable.  It  is 
oonfessed  upon  th^  pleadings,  and  the 
arbitrator  finds,  that  the  defendant  did 
not  deduce  or  make  a  good  title.  It  seems 
to  me,  speaking  with  difidence  on  a  point 
of  law  I  am  not  familiar  with,  that  he 
could  not  have  deduced  a  good  title  be- 
cause he  could  not  have  deduced  a  title 
£r0e  from  the  mortgagor's  assignees.    I 

rk,  therefore  with  reserve  as  to  whether 
plaintiff  might  not  be  entitled  to 
spcover  damages  for  his  loss  of  bargain. 

B^t  tbet  principal  question  is  as  to 
"whether  the  vendor  had  a  right  to  rescind. 
Now  the  arbitrator  has  found  that  which 
X  think  concludes  the  case — '^  That  the 
i^d  rescission  or  attempted  rescission  of 
the  contract  by  the  vendor  was  not 
^m  unwillingness  or   inability  on  his 

c(l2)  40  Law  J.  Bep.  (»r.8.)  Exoh.  Bi,  40;  8.C. 
1^  Rep.  6  Escb.  59,  60. 


part  to  answer  or  comply  with  objec- 
tions to  or  requsitions  on  the  title  to  the 
said  lots  or  either  of  them.'*  The  se- 
cond plea  to  the  first  count  expressly 
states  that  he  being  unwilling  to  answer 
or  comply  with  the  objections  and  re- 
quisitions rescinded.  Mr.  Kemplay  says  it 
is  not  necessary  that  the  rescission  should 
proceed  firom  his  beingunwillingor  unable, 
it  is  enough  that  his  unwillingness  or  hia 
inability  existed.  That  argument,  I  think, 
is  ingenious  but  unsound.  Suppose  he 
had  rof used  to  go  on  with  the  purchase 
for  no  other  reason  than  that  he  thought 
he  could  get  a  better  price,  and  an  action 
having  been  brought  against  him  it  turned 
out^hat  he  could  not  make  a  good  title, 
would  anybody  say  that  he  could  exercise 
his  power  of  resdssionin  that  case?  Clear- 
ly not.  I  think,  therefore,  the  arbitrator 
has  concluded  the  case  against  the  vendor 
by  the  finding  of  fsict. 

But  if  that  finding  were  not  there,  I 
should  come  to  the  same  conclusion,  that 
the  vendor  had  not  power  to  rescind  at 
£he  time  he  did.  It  is  said  he  had  a  right 
to  rescind  on  two  different  groxmds ;  fi^t, 
in  consequence  of  tiie  objection  that  the 
vendor  could  not  make  out  a  title  to  more 
than  one-fourth,  whereas  he  had  sold  one 
undivided  third ;  and,  secondly,  on  account 
of  the  objection  arising  out  of  the  convey- 
ance to  Smith  and  the  re-conveyance  and 
those  dealings  with  the  title.  jFirst,  had 
he  any  right'  to  rescind  in  consequence  of 
the  objection  taken  in  'tiie  answer  that  the 
defendant  could  only  convey  one-fourth 
and  not  one-third  ?  It  is  clear  to  my 
mind  that  he  had  not,  and  for  this  reason 
—the  purchaser  had  no  power  to  make 
such  an  objection.  It  was  a  perfectly  in- 
valid, useless,  and  idle  objection.  He  had 
taken  it  before  and  taken  it  improperly, 
and  it  had  been  answered  b^  a  r^erenoe 
to  the  tenth  condition,  and  it  is  found  as 
a  fact  that  the  answer  had  been  acquiesced 
in.  It  was  just  as  idle  as  if  he  had  said 
that  a  dot  had  not  been  put  to  an  i,  and 
therefore  it  was  an  objection  which  the 
purchaser  could  not  make  except  that  he 
might  properly  have  said,  "the  Irill 
demands  payment  of  the  full  price,  but 
there  must  not  be  a  decree  for  iiie  full 
price  as  the  vendor  can  only  oonvej  one- 
Wth." 
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There  is  another  answer  to  it :  it  is  not 
an  objection  which  the  vendor  was  unable 
or  nnwillin^  to  answer.  He  certainly 
was  not  nniuble,  because  he  clearly  mi^t 
have  referred  to  the  tentb  condition.  He 
was  not  nnwiUing ;  not  only  is  that  fonnd 
by  the  arbitrator,  but  it  is  certain.  I  do 
not  know  whetlier  any  meaning  has  been 
pnt  on  the  word  "  unwilling"  (13)  but  it 
does  not  mean,  "I  wotild  rather  not 
answer  because  I  am  glad  to  avail  myself 
of  the  objection  that  you  make."  No 
such  ridiculous  construction  has  been  put 
on  it,  but  it  must  mean  an  unwillingness 
of  ihis  character—"  I  cannot  absolutely 
say  I  cannot  answer  your  objection ;  but  I 
can  only  answer  it  at  very  considerable 
it  rouble  and  expense."  In  such  a  case  he 
may  be  reasonably  unwilling  to  answer  it. 
The  vendor  in  that  sense  was  not  unwil- 
h'ng  to  answer. 

Secondly,  it  is  said  there  was  a  right  to 
rescind  on  the  objection  taken  in  the 
answer  that  the  abstract  was  an  improper 
one,  because  when  the  true  state  of  the 
title  was  disclosed)  the  vendor  could  not 
make  a  good  title  without  getting  tbe  con- 
currence  of  the  trustees  for  the  b^efit  of 
the  mortgagor's  creditors.  Did  that  ob. 
jection  give  the  vendor  a  right  to  rescind  P 
I  think  not.  I  take  it  as  e^abb'shed,  that 
the  abstract  was  one  that  ought  not  to 
have  been  delivered ;  it  ought  to  have  con- 
tained the  conveyance  to  Bnuth  and  the 
reconv^ance.  ITow  the  6th  condition 
says,  "  Lot  4  is  sold  by  the  said  trustees 
under  a  power  of  sale  in  a  mortgage  made 
to  Mr.  Parker,  and  the  abstract  to  sucb 
lot  will  commence  with  a  will  dated  in 
1802.'*  That  is  the  title  that  he  is  pro- 
-fessing'  to  convey.  The  8rd  condition 
says  (leaving  out  immaterial  words), 
•'  within  seven  davs  from  the  day  of  sale, 
the  vendors  shall  at  their  own  expense 
make  and  deliver  to  every  purchaser  an 
abstract  of  the  title  according  to  these 
conditions."  That  is  ip  say,  according 
to  the  conditions  under  which  they  sell 
under  the  power  of  sale.  "  And  the  pur. 
chaser  shall  make  his  objections  and  re- 
quisitions (if  any)  in  respect  of  the  title." 
That  is  to  say,  the  title  that  is  to  be  made 

(18)  See  per  Ttirner,  LJ.,  in  Duddett  v.  Simp* 
Km,  86  law  J.  Hep.  (n.8.)  Chanc.  70,  72. 


out.  [The learned Judgereadtherestof  the 
Srd  condition.]  It  appears  to  me  that  the 
vendor  under  such  a  condition  has  only  a 
right  to  rescind  in  respect  of  objections 
that  are  made  to  the  title  that  is  disclosed 
in  the  abstract^  or  the  objections  or  requi* 
sition  that  arise  therefrom  i  that  is,  if  an 
objection  or  requisition  is  made,  and  that 
is  answered  and  that  gives  rise  to  a  fresh 
objection  that  the  right  to  rescind  should 
apply  to  such  fresh  objection  also.  Now 
suppose  that  the  abstract  was  ddivered, 
the  title  accepted,  and  the  parties  met  to 
complete,  and  then  for  the  first  time  the 
purchaser  said,  "  your  name  is  not  A.  B., 
but  C.  D.,  and  you  are  an  uncertificated 
bankrupt,  and  I  cannot  deal  with  you." 
Does  anyone  contend  that  there  would  be 
a  power  to  rescind  under  such  an  objection 
as  that  P  The  reason  of  ihe  thing  and  the 
language  equally  shew  to  me  that  the  con- 
dition  does  not  apply  to  an  objection  not 
arising  out  of  the  title  disclosed  on  the 
abstract.  That  was  the  case  here.  An  ob- 
jection was  taken  which  did  not  arise  out 
of  the  disclosed  title  because  the  abstract 
was  an  improper  one.  Otherwise,  it  would 
be  unjust,  because  if  the  title  had  been 
truthfully  stated  in  the  first  instance,  the 
objection  would  have  been  taken  then,  and 
the  vendor  would  have  been  bound  to  say 
(as  he  does  now)  that  he  could  not  answer 
it.  See  what  the  consequences  would  be 
of  holding  otherwise.  If  it  means  that  he 
may  rescmd  in  consequence  of  any  ob« 
jections  and  requisitions  whether  made 
upon  the  abstract  or  not^  it  follows  that 
this  clause  would  equally  apply— ''And 
all  objections  and  requisitions  which  shall 
not  be  made  and  so  sent  in  within  ihs 
time  specified,  shall  be  taken  to  be  waived." 
Does  any  human  being  suppose  that  an 
objection  which  does  not  arise  out  of  the 
abstract  delivered  is  to  be  waived  by  its 
not  being  taken,  and  if  the  defect  is  sub* 
sequently  disclosed  that  the  objection  may 
not  be  taken  P  That  ^oes  to  shew  that 
the  objections  and  requisitions  of  the  Srd 
condition  are  those  that  arise  out  of  the 
abstract,  and  not  those  which  are  foun^ 
out  aliunde.  That  consideration  seems  to 
me  to  shew  that  the  power  to  rescind  could 
not  be  exercised  in  respect  of  the  objection 
first  raised  in  the  answer  to  the  bill,  that 
the  vendor  bad  so  dealt  with  the  title  as 
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that  he  could  not  convey.  If  the  vendor 
thinks  fi6  to  send  an  nntme  or  improper 
ahstraot,  he  loses  the  benefit  he  might 
otherwise  expect  if  he  had  properly  stated 
the  title. 

There  is  another  ground  which  seems 
to  me  conclusive,  and  I  cannot  understand 
how  any  other  view  can  be  taken  of  itw 
The  answer  to  the  bill  was  filed  in  Sep- 
tember. Supposing  that  upon  the  objec« 
tion  being  then  disclosed  for  the  first  time, 
there  was  a  right  to  rescind.  Surely  that 
was  a  right  to  rescind  then :  I  know  the 
words  in  the  3rd  condition  are  '*  at  any 
time/'  but  that  means  that  whenever  the 
time  may  be  when  the  occasion  arises  for 
electing  to  rescind,  then  he  may  rescind. 
It  does  not  mean  that  when  the  occasion 
•rises  for  electing,  he  shall  be  at  liberty  to 
say,  ^*  1  will  not  rescind,''  and  then  at  any 
distance  of  time  afterwards,  ''I  will." 
That  deems  a  preposterous  construction. 
What  does  the  vendor  do  P  The  purchaser 
iiaving  died,  the  vendor  writes  to  know 
the  names  of  the  executors  in  order  that 
he  may  revive  the  bill.  That  was 
nearly  four  monies  after  the  filing  of 
the  answer;  a  fortnight  afterwards  he 
says,  **  Now  I  have  clumged  my  mind  and 
I  will  not.  I  will  rescind.  An  objection 
is  taken  that  ought  not  to  be  taken." 
Observe  the  consequences.  It  was  con- 
tended that  the  executors  had  been  put 
to  -additional  expense  in  consequence  of 
-his  not  rescinding  in  September  when  he 
had  legal  notice  of  the  objection.  On 
what  possible  ground  of  reason  or  of  jus- 
tice is  the  vendor  to  rescind  ?  Why  did 
he  not  rescind  at  the  end  of  a  fortnight 
t>r  within  «  reasonable  time  after  he  had 
notice  of  this  objection,  if  he  had  a  right 
to  rei^Knnd  ?  But  months  aft^r  he  knew 
of  tibe  objection  he  intimates  an  intention 
of  going  on  and  actually  goes  on,  and  by 
■retaining  the  deposit  keeps  the  plainlaff 
oat  of  his  money  for  some  months  longer 
ihan  he  ouj^t.  As  to  the  bill,  the  rule  in 
oqniigr  &s  I  understand  Y.O.  Kindersley's 
decision  seems  rerj  reasonable.  While 
yon  have  yet  the  bill  upon  the  file  insisting 
upon  the  existence  of  the  contract,  you 
oamiot  also  be  rescinding.  Ton  must  nrst 
get  rid  of  the  bill 

One  more  obsOTvation:  tiie  plaintiff  had 
no  breach  iot  not  delivering  a  proper  ab« 


stract  of  title.  It  seems  to  me  &at  if  he 
had,  there  would  have  been  no  possiUe 
ans¥rer  to  his  claim.  It  may  be  that  his 
attorney  ought  to  have  kept  this  secret 
(though  I  am  for  from  saying  he  ought), 
but  certainly  the  plaintiff  has  a  right  to 
complain  of  the  defendant— "  By  your 
proceedings  you  have  put  me  toan  expense 
which  I  should  not  have  been  put  to  if 
you  had  dealt  with  me  truthfully."  If  it 
came  before  me  as  iu*bitrator  or  judge  with 
power  to  amend  the  declaration  by  putting 
in  a  count  for  not  delivering  a  proper 
abstract,  I  should  do  so.  But  this  was 
not  necessary,  as  I  think,  to  entitle  tiie 
plaintiff  to  our  judgment.  He  has  shewtt 
that  the  title  was  not  deduced,  and  to  my 
mind,  for  the  various  reasons  I  have  given, 
the  defendant  had  not  a  right  to  rewind. 

Martin,  B. — ^As  I  entirely  concur  in  the 
judgment  of  my  brother  Gleasby,  and  as  I 
understand  the  Lord  Chief  Baron  inSl 
agree  with  it^  I  shall  say  but  littia.  On 
the  third  question,  as  to  the  costs  of  the 
Chancery  suiti  it  is  sufficient  to  mj 
that  it  is  for  the  Court  of  Chancery;  H 
the  Yice-Chancellor  thought  fit  to  reftee 
costs,  wecannotat  oommonlawgivetiiem. 

As  to  the  second  question,  mietiier  the 
plaintiff  is  entitled  to  recover  damages  for 
his  loss  of  baigain,  Flareau  v.  ThonMU 
(8)  was  decided  100  years  ago,  and  it  is 
there  stated  as  a  rule  that  if  tiiere  was 
no  fraud  on  the  part  of  the  seller,  if  he 
bona  fide  thought  he  had  that  which  he 
proposed  to  sell,  he  was  not  to  be  held  lia- 
ble for  any  damage  by  reason  of  loss  of 
bargain.  Flureau  v.  ThomhdU  (S)  has 
been  the  subject  of  comment  for  vb0  last 
100  years;  it  is  discnssedin  Mr,  Sedg- 
wick's book  on  Damages  (4th  editMm), 
p.  234  [209] ;  he  consideni  it  wraog, 
and  it  may  be  wrong;  it  may  be  to 
anomaly,  but  it  has  bemi  acted  upon 
so  long  that  it  must  be  taken  as  mw, 
and  as  I  said  ^  Bain  v.  FatkergiU  (9) 
it  is  in  my  opinion  as  much  law  as- if 
it  had  been  an  Act  of  ParUament  In  this 
-case,  when  the  contract  was  entered  into 
the  vendor  thought  he  had  a  hanaftde 
right  to  sell,  and  I  cannot  nadenrtaad 
why,  because  some  deeds  were  omitted  in 
the  abstract,- as  explainedi  it  shoold  make 
any  difference. 
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On  tibe  firfit  qoesiion  the  defendant  is, 
in  my  opinion,  entitled  to  judgment  on 
the  ground  that  he  had  a  right  So  rescind. 
[The  learned  Judge  here  read  the  first 
clause  of  the  3d  condition.]  It  seems 
to  me  that  those  words  are  to  be  read 
according  to  their  plain  and  ordinary 
meaning.  The  abstract  being  delivered 
in  this  case  these  two  objections  were 
made :  the  first  was  to  Lot  3,  that  market 
tolls  were  in  the  nature  of  incorporeal 
heredit^tfnente  and  could  not  be  Bsia  to  be 
situate  anywhere.  C?an  there  be  a  more 
frivolous  objection  than  that  ?  The  other 
objection  was  to  Lot  4,  that  a  title  could 
not  be  made  to  a  third  part,  but  only  to  a 
fourth,  and  the  answer  was  that  there 
should  be  a  proportionate  reduction  of 
iha  purchase  money,  and  it  seems  to  have 
been  understood  by  both  parties  (certainly 
by  the  vendor)  that  there  was  to  be  a 
reduction  of  the  price.  Then  tiie  bill  was 
filed  for  a  specific  performance,  and  what 
was  the  answer?  [The  learned  Judge 
read  par.  32  of  the  answer.]  As  far  as  I 
can  see,  the  objection  was  raised  for  the 
first  time  and  was  never  disposed  o£ 
Then  the  decision  of  Eindersley,  Y.0.» 
in  Warde  v.  Dixon  (3),  is  directly 
in  point.  He  says  that  it  is  a  con* 
dition  precedent  that  ibe  costs  of  the 
Ohaniiery  suit  should  be  paid  by  the 
vendor,  and  I  have  no  doubt  that  is  a 
perfectly  correct  rule  and  a  proper  thing 
for  thei  Ckmrt  of  Chancery  to  do.  But 
that  is  no  part  of  the  contract,  it  is  merely 
a  rule  which  the  Oourt  of  Chancery  im- 
poees.  On  the  authority  of  Kindersley, 
V.O.i  I  think  it  is  competent  on  the 
objootion  being  made,  for  the  vendor — 
although  he  might  be  as  willing  as  any 
one  could  be  to  answer  it — ^to  say,  "  I  am 
unable  to  answer  that  objection,  and  I 
therefore  rescind  the  contract."  It  seems 
^  me  to  be  within  the  express  words  of 
the  condition,  and  I  own,  therefore,  that 
I  cannot  understand  the  argument  on  the 
part  of  the  plaintiff. 

[BttiitWELti,  B.— I  wish  to  refer  to 
JPihker  v«  EcBwlmi  (14)  on  the  second 
^questioii.] 

vmea  on  appeal,  41  law  J.  Bop.  (ir»s.)  CSuno.  4^ 


Kbllt,  C.B.— I  also  think  the  defen^ 
dant  is  entitled  to  judgment.  The  great 
question  is  whether  the  defendant  was 
entitled  to  rescind  at  the  time  he  professed 
to  rescind.  That  depends  entirelv  upon 
the  third  condition.  [His  Lordship  re&d 
it.]  An  abstract  was  delivered,  and  two 
objections  were  made  upon  that  abstract : 
the  firsts  that  the  defendant  was  not 
entitled  to  one-third  of  Lot  4,  but  only  to 
one-fourth ;  the  other,  that  in  the  abstract 
to  Lot  3,  no  sufficient  title  was  made  out 
to  certain  market  tolls.  Upon  thes^  two 
objections  communications  took  place 
between  the  parties,  the  result  of  which 
was  that  the  objection  to  Lot  4  was  with* 
drawn,  by  reason  of  a  provision  in  the 
tenth  condition,  the  puronaser  consenting 
to  purchase  and  the  vendor  consenting 
to  sell  Lot  4  at  the  price  of  lOOI.,  after* 
wards  reduced  to  7bt. 

The  objection  to  Lot  3  remained  un« 
answered,  and  in  this  state  of  things  no 
doubt  the  defendant  would  have  been  at 
liberty,  by  reason  of  the  objection  to  Lot 
3,  to  sa^  he  was  unable  or  unwilling  to 
answer  it,  and  he  ought  at  once  to  have 
elected  to  rescind  if  he  intended  to  do  so  on 
that  objection ;  but  since  the  objection  to 
Lot  4  had  been  waived,  and  he  tlu)u^ht 
he  had  a  sufficient  answer  to  the  otgectum 
to  Lot  3,  he  does  not  rescind,  but  oaUs  on 
the  purchaser  to  perform  the  contract  by 
accepting  the  title  as  set  forth  in  the 
abstract,  and  the  purchaser  not  choosing 
to  do  so,  a  bill  for  specific  peiformance 
was  filed.  By  way  of  answer  to  the  bill, 
the  purchaser,  in  express  terms,  sinrs-^ 
[Here  his  Lordship  read  paragraph  32  of 
the  answer.]  In  other  wor£,  the  pQr« 
chaser  in  his  answer  withdraws  altogeither 
his  acquiescence  and  revives  his  dagection 
as  to  Lot  4;  and  the  question  is  whether 
there  is  anything  in  the  terms  of  Ae  3d 
condition  which  precludes  the  seller  from 
saying  as  to  Lot  4-*"True|  I  did  not 
think  fit  to  rescind  when  you  first  made 
this  objection.  On  the  contrarf,  I  pro- 
posed  a  mode  of  arrangement  m  lieu  of 
resdinding,  and  yon  acquieseed.  But  now 
you  have  revived  the  objection  to  Ae 
title,  a^d  it  is  an  olgeotion  which  I  -am 
unablci  or  unwilling,  or  botl^  to  answer, 
taxd  tlna  is  therefore  a  ease  ¥rithin  the 
literal  tarma  of  the  third  eonditioii.  Ihar^ 
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a  right  Bnder  that  condition  to  rescind  the 
contract,  and  I  do  rescind  accordingly.** 
I  am  nnable  to  conceive  "what  is  to  be 
said  against  the  vendor's  right  at  that 
time  and  nnder  those  circnmstances  to 
rescind.  It  is  said  he  has  lost  the  right 
becanse  fte  did  not  exercise  it  when  the 
objection  was  first  made,  but  the  answer 
to  that  is,  that  at  that  time  the  objection 
was  agreed  to  be  waived  and  was  put  an 
end  to. 

Then  we  are  met  with  another  diffi« 
cnlty,  arising  out  of  the  mle  of  the 
Court  of  Chancery,  that  when  a  vendor 
has  filed  a  bill  for  specific  performance  he 
cannot  rescind  the  contract  until  the  bill 
is  dismissed  with  costs.  That  is  a  very 
good  rule ;  the  essence  of  it  being  that 
you  cannot  enforce  the  contract,  assuming 
that  it  exists,  and  at  the  same  time  exer- 
cise a  right  to  put  an  end  to  it.  Now  the 
vendor  obtained  an  order  in  the  Rolls 
Court  to  dismiss  the  bill  with  costs,  but 
owing  to  the  death  of  one  of  the  parties  to 
the  suit  it  was  inoperative.  Then,  in 
brder  to  meet  this  difficulty,  and  to  comply 
with  the  mle  of  Equity,  the  vendor  offers 
to  pay  the  costs  to  the  order  of  the  pur- 
chaser's executor — he  does  all  that  man 
can  do  to  give  effect  to  the  rule,-but  the 
other  side  will  not  accept  the  offer  and 
insist  on  the  literal  terms  of  the  rule  being 
conformed  to,  that  is  on  the  bill  being 
dismissed  with  costs,  for  which  purpose  it 
would  be  necessary  to  revive  the  bill. 
The  final  result  was  that  the  bill  was 
dismissed  without  costs,  and  the  suit 
being  at  an  end  the  parties  are  remitted 
to  their  original  rights.  Then  the  objec- 
tion to  the  title  conferred  on  the  vendor 
a  riffht  to  rescind,  and  he  accordingly 
rescmded. 

But  it  is  said  a  difficulty  is  raised  by 
the  finding  of  the  arbitrator  that  'Hhe 
said  rescission,  or  attempted  rescission,  of 
the  contract  by  the  vendor  was  not 
from  unwillingness  or  inability  on  his 
part  to  answer  or  comply  with  objections 
to  or  requisitions  on  the  title  to  the  said 
lots  or  either  of  them."  I  think  it  is 
wholly  immaterial  whether  he  rescinded 
from  unwillingness  or  inability:  it  is 
enough  that  the  contract  says  in  plain 
terms — if  inability  exists,  if  unwilling- 
liess  exists,  the  vendor  shall  be  at  liberty 


to  rescind.  Whatever  may  be  the  case  as 
to  inability  (which  may  be  a  question  of 
law  and  may  depend  on  whether  the 
objection  was  valid  or  invalid)  the  vendor 
says  he  has  a  right  to  rescind,  and  I  think 
he  had. 

But  another  difficulty  is  suggested.  In 
his  answer  to  the  bill  the  purchaser, 
besides  renewing  his  old  objections,  raised 
a  new  one,  viz.,  that  the  abstract  was  not 
a  true  one  because  it  omitted  certain 
deeds  which  affected  the  title.  This 
objection,  it  is  said,  put  an  end  to  the 
vendor's  right  to  rescind  on  the  old 
objections,  because  it  shewed  that  ihe 
vendor  had  already  committed  a  breach 
of  contract  in  failing  to  deliver  a  full  and 
true  abstract.  It  is  also  said  that  the 
objections  referred  to  in  the  third  con- 
dition are  only  objections  to  the  title  set 
forth  in  the  abstract,  and  I  am  not  sure  that 
this  was  not  the  intention  of  the  parties, 
but  I  shall  not  consider  that  question,  for 
how  can  a  right  which  the  vendor  had 
acquired  to  rescind  upon  the  old  objections 
be  taken  away  by  this  new  ocgection, 
whether  it  be  within  the  third  condition 
or  not  P  It  may  possibly  (but  I  do  not 
say  it  does)  constitute  a  ground  of  action, 
but  I  cannot  see  how  it  can  take  away  an 
acquired  right  to  rescind. 

The  last  argument  I  shall  notice  is  that 
the  vendor  did  not  rescind  within  a  reason- 
able time.  Though  the  words  of  the  8d 
condition  are  vexy  large — '*  the  option  ai 
any  ime  to  rescind,"  I  am  not  prepared 
to  say  that  the  option  must  not  be  exer- 
cised within  a  reasonable  time.  The 
answer  to  the  bill  was  filed  in  September, 
in  the  long  vacation,  and  the  objections 
were  of  such  a  nature  that  the  vendor 
could  not  safely  act  without  counsel's 
advice,  which  he  could  not  obtain  before 
November.  That  would  leave  him  little 
more  than  a  month  before  the  purchaser's 
death.  Looking  at  the  difficultieB  of  the 
case,  and  all  the  circumstances,  I  cannot 
say  that  when  the  vendor  elected  to 
rescind  in  February,  that  was  not  within 
a  reasonable  time. 

I  have  already,  during  the  argument, 
expressed  my  opinion  that  the  plaintiff  is 
not  entitled  to  recover  either  damages 
for  the  loss  of  bargain,  or  the  costs  of 
defending  the  Chancery  suit    For  these 
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reasons  I  ihiok  tlie  defeadant  is  entitled 
to  judgment. 

Judgment  for  the  defendant.^   ^ 

Thereupon  the  Court  having  answered 
oaoh  question  in  &your  of  the  defendant, 
and  judgment  having  been  entered  for 
him  wiuL  7002.  oosts  of  defenooi  the 
plaintiff  brought  error.  j| 

Manisby  {Speke  and  0,  B.  Eawhlna  with 
him)  (on  May  10,  12,  1873,  in  the 
Exchequer  Ghs^ber),  for  the  plaintiff. 

Sir  J.  Karslake  (Kemplay  with  him), 
for  the  defendant. 

The  arguments  and  authorities  adduced 
^rere  the  same  as  those  used  in  the 
Court  below,  except  that  the  plaintiff 
abandoned  the  claim  for  the  costs  of  the 
Chancery  suit.  DuddeU  v.  Simpson  (13) 
9Jid  Mawson  v.  Fletcher  (15)  were  also 
referred  to. 

Our,  adv.  vuU, 

Blackbubn,  J.  (on  June  26)  read  his 
own  judgment,  in  which  Keating,  J., 
Brett,  J.,  Archibald,  J.,  and  Honyman, 
j.,  concurred.: — 

In  this  case  the  plaintiff's  testator  pur- 
chased fix>m  the  defendant  (who  was  sole 
surviving  trustee  under  the  will  of  W, 
Parker)  at  an  auction  two  lots,  3  and 
4,  of  real  property.  Lot  3  was  knocked 
down  to  him  at  4502.,  and  Lot  4  at  1002., 
but  he  signed  one  contract  for  the  pur-i 
chase  of  the  two  lots  for  5502.,  subject  to 
the  conditions  of  the  sale.  Those  parts 
of  the  conditions  material  to  the  question 
before  us  were  as  follows: — [The  Learned 
Judge  read  the  3rd  and  10  bh,  and  that 
part  of  the  5  th  which  relates  to  Lot  4]. 

The  plaintiff's  testator  paid  a  deposit 
of  102.  per  cent,  on  the  purchase-money  of 
^th  lots.  This  has  been  returned  to  his 
executor,  but  without  interest  or  any 
other  compensation.  The  questions  in 
the  case  are,  whether  the  plaintiff  is  en- 
titled to  any,  and  if  any,  to  what,  farther 
compensation.  The  majority  of  the  Court 
below  were  of  opinion  that  he  is  not 
entitled  to  any  further  compensation,  and 
if  that  opinion  is  right,  it  becomes  un« 
^cessary  to  consider  any  other  poini^ 

.      (15)  40  Law  J.  Bop.  (k.s.)  Chanc  131. . 


This  depends  on  whether  on  the  true  oon«> 
struction  of  the  conditions  the  defendant 
had  an  option,  under  the  circumstanoea  that 
have  occurred,  to  rescind  the  coniraot,  and 
if  he  has  in  due  time  exerdsed  that  option. 
My  brother  Bramwell  in  th6  Court  below 
thought  that  the  defendant  &iled  in 
making  out  either  position,  but  on  oon« 
sidering  the  case,  I  have  come  to  ^e  con- 
trary conclusion,  and  consequently  think 
that  the  judgment  below  should  be 
affirmed. 

In  Dart's  Vendors  and  Furckasers  (4th 
edition),  p.  115,  it  is  said,  *'  If  any  other 
condition  refer  to  '  the  delivery  of  the  ab« 
stract,'  this  in  any  question  as  to  time  will 
be  held  to  mean  the  deliveiy  of  a  pevfeci 
ftbstraot,  i,e.  an  abstract  as  perfect  aa  the 
vendor  could  furnish  at  the  time  of  de< 
livery,  although  it  may  be  an  abstn^t  of 
a  defective  title,  and  if  it  contains  with 
sufficient  fulness  the  effect  of  every  in* 
strument  which  constitutes  the  titie  it 
will  be  deemed  to  satisfy  the  condition ; 
and  time  will* begin  to  run  against  the 
purchaser  as  from  the  date  of  its  delivery ; 
and  an  abstract  as  delivered  is  presumed 
to  \iQp&rfect  unless  the  contrary  is  shewn.'' 
For  this  various  decisions  are  cited  which 
seem  to  me  to  bear  out  his  positions  which 
i  think  correct. 

.  The  defendant  here  delivered  an  abstract 
of  the  title  to  Lot  4,  which  was  perfect  in 
the  above  sense  down  to  the  time  of  the 
mortgage  to  Parker.  But  it  now  appears 
that  Collier,  the  mortgagor  to  Parker, 
had  after  the  mortgage  conveyed  all  his 
estate  (including,  therefore,  the  equity  of 
redemption  in  this  property)  to  Parker 
and  Castle  as  trustees  for  the  benefit  of 
his  creditors ;  that  Parker  in  professed 
exercise  of  his  power  of  sale  appointed 
the  premises  to  one  Smith,  and  Parker 
and  Castie  as  trustees  conveyed  the 
equitv  of  redemption  to'  Smith ;  that 
Smith  was  a  mere  trustee  for  Parlor,  had 
signed  a  declaration  of  trust  in  his  &vour, 
and  subsequently  conveyed  the  estate  to 
Parker.  These  facts  and  the  deeds  whidi 
evidenced  them  were  all  in  the  laiowledgo 
of  the  defendant,  but  he  "intentionally 
but  hond  fide  "  omitted  these  instrumenti 
from  the  abstract,  as  it  waa  supposed  they 
did  not  affect  the  title.  Tlus  omisaioii 
was  enough  to  prevent  |^he  abstract  from 
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being  a  perfect  one  within  Mr.  Dart's 
definition,  and  conseqnentlj  the  purchaser 
had  a  right  to  raise  any  objection  arising 
on  the  matters  omitted,  thongh  after 
twenty-one  days  from  the  delivery  of  the 
impenect  abstract. 

On  the  delivery  of  the  abstract  the 
solicitor  of  the  plaintiff*8  testator  made  a 
perfectly  frivolous  objection  to  the  title  to 
Lot  3.  He  also  made  a  well-founded  ob- 
jection to  the  title  to  Lot  4,  as  disclosed 
on  the  abstract,  being  only  a  title  to  one- 
fourth  of  the  cottages,  instead  of  to  one* 
third.  The  vendor  offered,  under  Con- 
dition 10,  to  make  an  abatement  of  one- 
fourth  of  the  price,  and  convey  one-fourth 
of  the  cottages  for  75Z.,  instead  of  one* 
third  for  100{.  The  purchaser,  so  fiw  as 
this  lot  was  concemeo,  seems  to  have  ac« 
ceded  to  this,  but  persisted  in  his  un« 
founded  objection  to  Lot  8,  and  declined 
to  take  and  nay  for  Lot  4  unless  he  could 
get  both.  Thereupon  the  vendor  filed  his 
bill  in  equity  for  a  spedfio  performance 
of  the  contract  by  the  plaintiff's  testator, 
and  I  certainlv  think  that  this  was  a  dift* 
tinct  declaration  of  his  option  not  to  res- 
cind on  account  of  any  objection  hitherto 
made. 

The  Equity  draftsman  who  prepared 
the  bill  framed  it  as  if  there  was  a  title 
made  out  to  the  original  Lot  4,  viz. — one- 
third  of  the  six  cottages  sold  at  the  price 
of  1001.,  and  praved  that  the  purcnaser 
might  be  required  to  take  Lot  4  at  1001, 
(unless  that  was  already  considered  as 
done),  and  Lot  8  at  450Z.,  and  pay  5501.  or 
450Z.  as  the  case  might  be. 

On  the  28rd  September,  1868,  the 
plaintiff's  testator  filed  his  answer  to  this 
bill.  The  10th  par.  of  it,  so  fikr  as  relates 
to  Lot  4,  and  the  81st  and  82nd,  are  all 
that  it  is  necessary  to  notice ;  they  were 
as  follows  — [The  learned  Judge  read 
them]. 

On  December  2nd,  1868,  the  plaintiff's 
testator  died.  On  January  26th,  1869, 
the  defendant's  solicitors  wrote  requesting 
particulars  of  the  probate  of  the  willr— 
*'  in  order  to  revive  the  suit  which  we 
will  do  at  once,"  which  I  think  shews 
conclusively  that  thev  had  not  then  re- 
solved to  exercise  their  option  to  resoind| 
if  they  still  had  it.  On  February  12th, 
1869,  they  wrote^  **  We  shall  rescind  the 


contract  and  present  petition  to  diwnisa 
bill  on  grounds  which  we  will  explain  in 
a  future  letter,"  which  I  think  shews 
conclusively  that  they  then  exercised 
their  option  to  rescind,  if  at  the  date  ot 
that  letter  they  still  had  such  an  <^tion« 
Nothing  has  occurred  subsequently  toun* 
do  this  rescission  if  th^i  effectual. 

The  question  therefore  seems  to  me  to 
be  whether  the  vendor  on  that  day  had 
an  option  to  rescind  under  the  third  con- 
dition. It  appears  to  have  been,  to  some 
extent  at  least,  the  reason  of  the  judg- 
ments of  the  majority  of  the  Court  bekrw 
that  the  vendor  had  a  right  to  rescind 
because  the  purchaser  objected  ibBi  ihe 
ven4or's  title  extended  only  to  one  undi- 
vided fourth  part  of  the  cottages  instead 
of  to  one  undivided  third  part.  That  ob. 
lection  had  been  made  long  before,  it  had 
been  met  by  a  reference  to  the  10th  con- 
dition, and  supposing  that  the  vendor 
could  ever  have  rescinded  on  that  ground, 
he  had  determined  his  option  to  do  so  br 
demanding  a  specific  penormance.  It  is 
true  the  bill  was  not  properly  framed  to 
enforce  a  performance  of  the  contract  to 
take  Lot  i — as  it  really  was — ^for  75L,  but 
that  could  easily  have  been  rectified  by 
an  amendment  of  the  bill.  And  I  agree 
with  my  brother  Bramwell  that  the 
finding  of  the  arbitrator  is  that  the  vendor 
did  not  in  &ct  rescind  on  this  ground. 
And  I  do  not  see  how  on  these  facts  the 
arbitrator  could  have  come  to  any  other 
conclusion. 

But  the  objection  (raised  for  the  first 
time  in  the  answer)  that  the  abstract  was 
defective  in  not  shewing  the  deeds,  was 
(at  the  least)  a  plausible  one,  and  the  pur- 
chaser was  not  too  late  in  raising  it.  If 
the  raising  of  that  objection  gave  the 
vendor  an  option  to  rescind  he  was  en- 
titled to  a  reasonable  time  to  take  advice 
and  consider  what  he  would  da  I  can- 
not think  that  the  delay  till  Februaiy 
12th  was  so  great  as  to  lead  us  to  the 
conclusion  that  he  had  then  already  de- 
termined his  option  (if  he  had  one)  bj 
resolving  to  go  on.  At  that  date  the 
letter  shews  &at  he  determined  to  re- 
scind (if  he  could)  on  the  ^und  that  be 
was  either  unable  or  nnwilhng  (or  both)  to 
answer  this  objeotion. 

My  brother    Bramwell  (as  I  madsf 
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stand  lu8  judgment),  tliinks  he  had  no 
Bttoh  option,  because  he  construes  the 
third  condition  as  meaning  that  after  the 
delivery  of  an  abstract  cfe  facto,  though 
hot  a  perfect  abstract,  objections  to  the 
title  as  appearing  on  the  abstract  and 
only  such  objections  are  waived,  if  not 
made  wittnn  the  twenty-one  days,  and 
that  the  option  to  rescind  in  the  latter 
part  of  the  condition  only  applies  to 
each  objections  made  or  at  least  com- 
menced within  the  twenty-one  days 
which  would  otherwise  be  waived.  If 
I'  agreed  with  him- in  this  construction  of 
the  condition,  I  should  think  the  judg- 
ment below  wrong.  But  I  do  not  agree 
in  this.  The  intricacies  of  title  accord- 
ing to  the  law  of  real  property  are  such 
that  a  vendor  who  bona  fide  thmks  he  has 
a  good  titie,  and  who  honestiy  discloses  a 
perfect  abstract,  may  unexpectedly  find 
that  owing  to  something  not  appearing  in 
bis  abstract,  and  of  which  he  had  no  know- 
ledge, he  has  no  title  at  all,  or  one  which 
can  only  be  made  marketable  at  a  great 
expense.  And  it  is  to  meet  such  a  case 
that  the  provision  in  the  condition  is 
inserted,  which  I  think  must  be  con- 
strued to  mean  that  in  case  any  objection 
to  the  title,  whether  as  appearing  on  the 
abstract  or  otherwise,  is  made,  the  vendor 
m^  have  the  option  to  rescind. 

It  is  objected  that  this  construction 
leaves  it  open  to  a  dishonest  vendor  to 
deliver  an  abstract  concealing  the  defect 
and  take  the  chance  of  the  blot  not  being 
bit ;  tiiat  he  may  with  impunity  put  the 
purchaser  to  a  great  deal  of  expense 
before  he  discovers  the  blot,  and  then  the 
vendor  can  rescind.  I  do  not  think  he 
can  do  so  with  impunity.  The  purchaser 
on  a  oount  firamed  in  tort  alleging  that 
the  vendor  represented  to  him  tlmt  the 
abstract  was  a  perfect  abstract,  which 
was  false  to  his  knowledge,  mi^t  recover 
any  damages  resulting  from  his  being  in- 
duced to  act  on  that  representation.  And 
on  a  count  for  the  breach  of  the  vendor's 
centraot  to  deliver  a  true  abstract,  he 
might  recover  such  damages  as  resulted 
from  thebreach — see  Steer  v,  Orowley  (4). 
Bat  it  would  be  a  good  answer  to  the 
action  of  deceit^  and  reduce  the  damages 
to  nominal  damages  in  that  on  contr^^ 
if  it  were  to  appear  that  the  purchaser 

Kew  Sibus,  43.— Excbsq. 


was  well  aware  of  the  blot  all  the  while, 
and  went  on  intending  to  get  costs  from 
the  vendor,  for  then  the  damages  would 
result  not  from  the  false  representation 
or  breach  of  contract  on  the  part  of  the 
vendor,  but  from  the  cupidity  of  the  pur- 
chaser or  his  attorney. 

It  is  enough  in  the  present  case  that 
no  attempt  has  been  made  to  sue  in  either 
of  the  ways  suggested.  The  fticts  found 
in  the  eighth  paragraph  of  the  case  afford 
good  OTOunds  for  doubting  whether  he 
could  have  recovered  damages  if  such  an 
attempt  had  been  made,  or  at  all  events 
suggest  a  reason  why  it  was  prudent  in 
his  advisers  not  to  try.  I  therefore  think 
thejudgment  should  be  affirmed. 

GTeove,  J. — In  this  case  I  agree  vrith 
my  brother  Bramwell,  who  in  the 
Court  below  considered  the  plaintiff 
entitied  to  judgment.  The  only  questions 
upon  which  I  think  it  necessary  to  enter, 
are  those  arising  upon  the  construction 
and  application  of  the  3rd  condition  of 
sale.  The  Lord  Chief  Baron  was  at  least 
doubtful  whether  any  objection  which 
the  vendor  shall  be  unable  or  unwilling 
to  answer,  does  not  mean  an  objection  to 
the  title  of  which  the  abstract  is  frimished. 
He  says,  "  I  am  not  sure  that  this  is  not 
the  intention  of  the  parties."  My  brother 
Cleasby  also  relies  much  on  the  objection 
to  Lot  4  being  continued  as  a  valid 
objection  in  the  answer  to  the  bill  in 
Chancery,  and  after  discussing  the  QJj-es- 
tion  of  reasonable  time,  he  says,  "  That 
old  contract  the  defendant  in  the  suit 
says  he  is  not  bound  to  perform,  because 
of  this  objection,  which  was  an  objection 
made  under  the  old  contract,  and  which 
was  a  valid  and  subsisting  objection.  The 
vendor  was  therefore  entitled  to  rescind." 
The  judgment  of  my  brother  Blackburn 
proceeds,  as  will  be  seen,  upon  a  different 
ground. 

Now  the  3rd  condition  of  sale  is  as 
follows.  [The  Learned  Judge  read  it.]  By 
this  an  abstract  of  the  title  of  the  vendors 
to  the  lot  or  lots  purchased  respectively 
is  to  be  delivered  within  seven  days  from 
the  sale,  and  the  purchaser  shall  make 
his  objections  and  requisitions  (if  aoy) 
in  respect  of  the  title,  and  send  the  same 
within  twentjr-one  days  of  the  dating  of 
the  abstract  Now  the  titie  and  the 
2A 
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abstract,  so  far,  obviously  mean  those 
preyionsly  mentioned,  i.e,  the  abstract 
delivered  within  seven  days,  and  the  title 
therein  disclosed,  the  objections  and  requi- 
sitions contemplated  refer  (the  contrary  is 
not  contended)  to  the  title  so  disclosed,  and 
all  objections  and  requisitions  not  made 
within  the  time  specified  shall  be  taken 
to  be  waived.  These  cannot  of  course 
apply  to  a  title  unseen  and  unknown. 

Then  comes  the  sentence  on  which  the 
question  arises — "  And  in  case  any  pur- 
chaser shall  make  any  objection  to  or 
requisition  on  the  title  of  the  respective 
lots  which  the  vendors  shall  be  unwilling 
or  unable  to  answer,"  &c.  Is  "  any  objec- 
tion to  or  requisition  on  the  tlUe  "  in  this 
sentence  to  have  an  entirely  changed 
meaning,  and  are  the  words,  "  the  title^** 
to  be  applied  not  to  the  title  hitherto  re- 
ferred to,  viz.,  that  of  which  the  abstract 
has  been  delivered  within  seven  days,  but 
to  another,  and,  taken  as  a  whole,  a  dif- 
ferent title,  which  the  vendor  knows  but 
the  purchaser  does  not — a  title  which  was 
not  foimd  out  by  the  objections  or  requisi- 
tions, nor  did  its  disclosure  in  any  way 
flow  from  them,  but  disclosed  after  the 
whole  period  of  the  seven  days,  the 
twenty-one  days  and  any  ftirther  time 
occupied  in  discussing  the  objections  and 
requisitions  and  any  matters  arising  out 
of  them  has  elapsed  ?  Would  any  pur- 
chaser so  read  the  requisition,  not  know- 
ing and  having  no  reason  even  to  guess 
that  there  exists  such  another  title  P  The 
condition  goes  on  to  give  power  "  at  any 
time  to  rescind  the  contract  for  sale 
of  the  lot  or  lots  in  respect  of  which 
stich  objections  or  requisitions  shall  be 
made."  Are  "such  objections  or  re- 
quisitions "  in  this  sentence  not  the  objec- 
tions referred  to  in  the  early  part  of  the 
condition,  but  a  new  objection  neces- 
sitated by  a  new  and  objectionable  title 
of  which  the  purchaser  when  he  made 
his  objections  and  requisitions  was,  from 
the  vendor's  default,  ignorant  ?  After  the 
expense  and  delay  of  investigating  the  first 
title,  by  which  he  may  have  lost  the 
opportunity  of  a^ better  investment,  and 
by  the  stringent  terms  imposed  by  the 
vendor,  he  is  to  recover  nothing  but 
his  deposit,  the  interest  of  which  ho  has 
lost,  he  is  to   begin  a  new    investiga- 


tion at  his  own  cost   or  give    up    the 
whole. 

Are  the  new  objections  or  requisitions 
to  be  limited  to  twenty-one  days,  though 
the  vendor  has  not  as  to  this  secoud 
abstract  been  limited  to  the  seven  days  ? 
Or  how  much,  if  any,  of  these  previous 
conditions  arc  to  be  apphed  to  these  new 
investigations  ?  It  seems  to  me  that  the 
matter  is  plunged  into  a  sea  of  diffi- 
culties by  such  a  construction,  whereas 
the  simple  ordinary  construction — ^reading 
the  words  "  tlie  tiHe**  to  have  the  same 
application  in  the  early  and  later  part  ot 
the  condition,  and  the  words  "  objections  " 
and  "  requisitions,"  the  same  application 
— is  perfectly  intelligible,  free  from  diffi- 
culty and  certainly  sufficiently  favourable 
to  the  vendor  who  has  used  his  own 
words  in  imposing  the  condition,  and 
against  whom — ^if  in  any  conceivable  case 
— ^the  maxim  fortius  contra  proferentem 
should  apply. 

Then,  secondly,  is  the  vendor  entitled 
to  rescind  because  the  purchaser  has 
repeated  his  objection  to  Lot  4  in  his 
answer  to  the  bill  in  Chancery  ?  So  far 
from  electing  to  rescind  upon  the  objec- 
tion taken  in  the  first  instance  to  Lot  4, 
the  vendor  by  filing  a  bill  for  specific 
performance  shows  that  he  pays  no  regard 
to  that  objection,  and  is  not  cither  un- 
willing or  unable  to  answer  it ;  he  has 
answered  it  and  insists  on  the  completion 
of  the  purchase.  He  therefore  mani- 
festly does  not  rescind  in  consequence  of 
that  objection,  but  in  consequence  of  the 
new  difficulty  which  has  arisen  from 
defects  in  a  title  not  disclosed  in  pursu- 
ance of  the  conditions  of  sale.  The 
vendor,  moreover,  in  his  bill  insists  on 
the  full  price  for  Lot  4,  although  it  is 
admitted  the  extent  of  the  property  was 
really  less  than  that  contracted  for. 

It  is  true  that  the  purchaser  having 
discovered  the  mistake  in  the  abstract, 
and  being  asked  for  the  full  price  of  Lot 
4,  seems  to  repeat,  in  addition  to  his 
new  objection,  his  previous  objections  in 
general  terms;  at  least  the  latter  part 
of  paragraph  32  would  probably  be 
so  construed,  though  this  is  not  quite 
clear  when  the  paragraph  is  read  in 
conjunction  with  paragraph  31,  which 
points   out   the  new  oDjeotion    to    Lot 
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4;  and  this  (with  the  objection  to 
the  demand  of  the  fall  price  for  Lot  4, 
and  the  remaining  parts  of  the  answer) 
may  be  what  is  referred  to,  and  the  pur- 
chaser may  mean  by  "all  the  objec- 
tions "  all  those  here  urged ;  and  when  he 
uses  the  words  "  or  at  ^,"  he  may  mean 
or  at  all  now  that  the  more  serious 
objection  is  discovered.  Assuming,  how- 
ever, these  paragraphs  to  be  construed  as 
a  repetition  of  his  old  objections  together 
with  the  new  ones,  I  cannot  see  that  this 
throws  the  whole  matter  back  upon  the 
old  conditions,  which  as  I  read  them  do 
not  apply  to  the  new  state  of  things,  and 
upon  the  old  objections  the  vendor 
has,  in  the  strongest  mode  open  to  him, 
elected  not  to  rescind.  I  cannot  help 
thinking  that  the  learned  arbitrator  took 
this  view  when  he  found  as  a  fact  that 
''the  said  rescission  or  attempted  rescis- 
sion of  the  contract  by  the  defendant  was 
not  from  unwillingness  or  inability  on  his 
part  to  answer  or  comply  with  objections 
or  requisitions  on  the  title  to  the  said 
lots  or  either  of  them.''  If  the  finding 
be  so  interpreted,  it  shuts  out  from  con* 
sideration  the  renewal  of  the  old  objec- 
tions, and  if  it  be  read  more  generally, 
I  agree  with  what  my  brother  Bramwell 
has  said  as  to  its  force,  and  think  that 
practically  it  decides  the  question. 

Judgment  affirmed. 


Attorneys — Milne  &  Co.,  agents  for  Aichbould 
&  Hawkins,  Thiapston,  for  plaintiff;  Palmer, 
Hand  &  Co.,  for  defendant. 


[IN  THE  EXCHEQUEB  CHAMBEB.] 

{Appeal  from  the  Cowrt  of  Exchequer,) 
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DUNCAN  AND  ANOTHEB  V,  UJLL, 
SAMB  V,   BEESON. 


Principal  and  Agent — Rulee  of  London 
Stock  Exchange — Defaulting  Broker — Ida* 
hility  of  Principal, 

The  plaintiffsy  brokers  on  the  Stock  Ex- 
change^  who  had  at  the  request  of  the 
defendant  contracted  for  the  purchase  of 


shares  for  him^  were  on  the  IZth  of  July^ 
the  "  carrying  over  day  "  for  the  Ihth,  iiu 
siructed  by  him  io  carry  over  or  continue 
the  contract  from  tlie  Ihth  till  the  29ih  of 
July,  the  next  accotmt  day.     On  the  I6th 
they  paid  for  him  (a*  was  necessary  in  order 
to  have  the  contract  carried  over),  the  dif* 
ference  on  the  shares  at  the  price  of  the 
ISth,  amamting  to  1,6882.     On  the  18th 
of  July  the  plaintiffs,  by  reason  of  many 
persons  for  whom  they  had  entered  into  con- 
tracts  failing  to  meet  their  engagements, 
became  defauUers  on  the  Stock  Exchange, 
whereupon,  in  accordance  with  the  rules 
thereof,  all  their  bargains  were  closed  and 
made  up  by  the  official  assignees  at  the 
prices  of  that  day.    The  price  of  the  shares 
purchased  for  the  defendant  hamng  fallen^ 
the  amount  due  in  respect  thereof  (vndudi^ig 
the  1,6881  differences)  was  6,0132.,  which 
the  plaintiffs  then  became  liable  to  pay  to 
the  official  assignees,  and  now  sought  to  re* 
cover  from  the  defendant: — Held,  that  the 
plaintiffs^  insolvency  having  been  brought 
about  by  want  of  means  to  meet  their  other 
primary  obligations,  and  not  by  reason  of 
their  having  entered  into  any  contract  on 
behalf  of  the  defendant,  no  promise  could 
be  implied  on  the  part  of  the  defendant,  as 
their  principal,  io  indemnify  them  against 
the  consequences  of  the  enforcement  of  the 
Stock  Exchange  rules  with  regard  to  de^ 
fauUers,  and  that,  therefore,  the  plaintiffs 
could  only  recover  from  the  defendant  the 
sum  of  1,6882,,  the  amount  of  the  differences 
they  had  actually  paid  for  him. 

These  were  actions  brought  in  the 
names  of  brokers  on  the  Stock  Exchange 
against  their  principals  (not  members  of 
the  Exchange),  on  implied  promises  to 
indemnify  the  brokers  for  losses  incurred 
by  them  on  contracts  entered  into  for 
the  defendants  respectively,  by  reason' of 
the  brokers  having  been  declared  de- 
faulters on  the  Stock  Exchange  while  the 
contracts  were  still  pending.  The  plead- 
ings will  be  found  set  out  in  the  report  in 
the  Court  below  (1). 

The  cases  were  tried  before  Kelly,  C.B., 
at  Guildhall,  after  Michaelmas  Term, 
1870,  when  the  followiBg  facts  appeared 
in  evidence. 

(1)  40  Law  J.  Bej).  (m.8.)  Exch.  13?. 
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On  the  13th  of  Jvl\j  the  defendants 
iDstmcted  the  plaintiffs,  who  were 
brokers  on  the  Stock  Exchange,  to  con- 
tinae  or  "carry  over,"  from  the  15th 
to  the  27th  of  July,  the  next  acconnt  day, 
certain  contracts  for  the  purchase  of 
shares  which  the  plaintiffs  had  previously 
entered  into  for  them.  This  could  only 
be  done  by  paying  the  differences  between 
the  price  originally  agreed  upon  for  the 
shares  and  the  officud  market  price  of 
the  shares  of  the  13th. 

The  defendant  Hill  being  unprepared 
to  pay  the  amount  of  his  differences, 
l,6o8it.  19«.,  the  plaintiffs  paid  that  sum 
for  him.  The  defendant  Beeson  paid  the 
amount  of  his  difference.  (This  consti- 
tuted  the  only  distinction  between  the 
two  cases.) 

On  the  18th  of  July,  the  plaintiff, 
by  reason  of  many  persons  for  whom 
they  had  effected  contracts  failing  to 
make  good  their  payments,  became 
unable  to  meet  their  engagements, 
and  were  therefore  declared  defaulters 
imder  rule  142  of  the  Stock  Exchange, 
which  directs  that  "  A  member  unable  to 
fulfil  his  engagements  shall  be  publicly 
declared  a  de&ulter,  by  direction  of 
the  chairman,  depuiy-chairman,  or  any 
two  members  of  me  committee." 

The  official  assignees  appointed  under 
rule  167  immediately  proceeded  to  close 
the  plaintiffs'  accounts,  in  pursuance 
of  the  169th  rule,  which  directs  that 
"The  official  assignees  shall  publicly 
fix  the  prices  at  which  a  defaulter's 
transactions  shall  be  dosed,  such  prices 
to  be  those  current  in  the  market  im- 
mediately before  the  declaration."  The 
sums  thereupon  payable,  in  order  to  close 
the  transactions  entered  into  for  the 
defendants,  according  to  the  prices  of  the 
18th,  were,  in  the  case  of  the  de- 
fendant Hill,  6,013^.  13^.  5(2.,  including 
the  1,688^.  Ids,,  and,  in  the  case  of  the 
defendant  Beeson  425Z. ;  and  to  recover 
these  sums  respectively  (which  the  plain- 
tiffs were  liable  to  pay  to  the  official 
assignees,  according  to  the  rules  of  the 
Stock  Exchange),  these  actions  were 
brought.  VOT(Hots  were  directed  to  be 
entered  for  the  full  amounts  claimed ;  and 
rules  which  were  aflerwards  obtained — to 
reduce  the  verdict  to  1.6882.  Ids.  in  Hill's 


case,  and  to  enter  it  tor  the  defendant  in 
Beeson's  case — ^were  subsequently  dis- 
charged (1)  ;  whereupon  both  defendants 
apposed  to  this  Govoct 

Joseph  Brown  (with  him  Sir  J.  Kardake 
and  /.  0.  OriffitSj  in  Hill's  case — and  with 
him  PhUbri^  in  Beeson's  case),  argued 
for  both  appellants.  Although  a  broker 
may  have  an  indemniiy  from  his  principal 
as  long  as  he  follows  his  instructions,  the 
indemniiy  does  not  extend  to  losses  oc- 
curring from  the  broker's  own  de&ult| 
or  from  his  departing  from  his  instruc- 
tions ;  and  such  rules  only  of  the  Stock 
Exchange  can  be  imported  into  the  con- 
tract between  the  broker  and  his  principal 
outside  as  are  reasonable.  A  rule  which 
throws  on  the  outside  princinal  the  con- 
sequences of  a  de&ult  on  tne  broker's 
part,  arising  from  no  de£EMilt  of  the  prin- 
cipal, but  m)m  the  broker's  having  en- 
tered into  other  contracts  which  he  cannot 
perform,  is  not  reasonable.  Orissell  v. 
Bristowe  (2)  and  Maasted  v.  Bcme  (3), 
were  both  actions  between  principal  aiui 
jobber,  i.e.,  between  the  principals  to  the 
contract,  where  it  miffht  well  be  reason- 
able that  thcTules  of  the  Exchange  should 
apply ;  but  such  an  implied  contract  as  is 
contended  for  here  would  involve  a  prin- 
cipal outside  the  Exchange  in  all  the  otiier 
contracts  his  broker  might  have  entered 
into,  of  which  the  principal  would  be  en- 
tirely ignorant.  He  cited  Btory  on  Agency^ 
§  339,  Foley  on  Agency^  p.  116,  and  Foihiet's 
TrwUi  de  McmdcU, 

The  Attonwy^Oenerdl  (with  him,  /.  /. 
PoweU  and  Day),  for  the  respondents  in 
Hill's  case. — ^If  a  principal  puts  forward 
his  broker  to  deal  for  him  in  a  market 
like  the  Stock  Exchange  according  to 
the  rules  of  that  marked  he  cannot  take 
the  advantages  of  those  roles  without 
being  liable  to  the  disadvantages  they 
may  impose  upon  him ;  and  therefore  the 
whole  of  the  rules  must  be  taken  to  be 
incorporated  into  the  contract,  provided 
they  are  not  unreasonable,  and  if  the  roles 
maKe  the  broker  liable,  then  (after  all 
the  decisions  that  have  taken  plaoe)  a 
contract  on  the  part  of  the  principal 
to  indemnify  him  may  fedrly  be  implied. 

(2)  38  Law  J.  Bep.  (n.s.)  GJP.  10 ;  s.  e.  Law 
Bep.  4  C.P.  36. 

(3)  40  Law  J.  Bep.  (xf.8.)  Sxeh.  67« 
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All  parfciefl  must  be  taken  to  have  bad 
notice  of  tbe  role  tbat  in  case  of  the 
lm>keir  being  declared  a  de&nlter,  aU 
accounts  sbonld  be  closed  at  once.  If 
tbe  contention  of  tbe  otber  side  is  correct, 
ibon  any  nnmber  of  persons  migbt  conL- 
bine  and  deal  witb  tbe  same  broker,  and 
wben  tbe  market  was  against  Ibem, 
migbt  cause  bis  default  and  tben  refuse  to 
pay  up.  He  cited  Bovoring  v.  Shepherd 
(4)  and  Lcuyy  v.  EiU  (5). 

/.  /.  Fowdl  (witb  bim  Murphy)^  for 
'  tbe  respondents  in  Beeson's  case,  pointed 
out  tbat  tbe  only  distinction  between  tbe 
cases  was  tbat  above  mentioned,  viz.,  that 
Beeson  bad  bimself  paid  tbe  amount  of 
bis  differences  at  tbe  time  of  carrying 
over,  wbereas  tbe  brokers  bad  paid  Hill's 
differences  for  bim. 

Brown,  in  reply. — Tbe  rules  may  be 
divided  into  seveiil  classes — for  instance, 
one  class  directs  bow  contracts  are  to  be 
carried  out,  anotber  directs  tbe  procedure 
to  be  adopted  upon  any  member  becoming 
a  defitulter.  Now  bere  tbe  appellants 
employed  tbeir  brokers  to  carry  out  tbeir 
contracts  for  tbem — ^not  to  do  anything 
leading  to  a  default :  so  tbat  tbe  mles  as 
to  defaulters  can  have  no  application,  and 
must  be  altogether  excluded  from  con- 
sideration ;  if  not,  tbe  absurd  result  mi^bt 
follow  tbat  tbe  appellants  are  bound  to 
indemnify  tbe  brokers  for  tbe  conse- 
quences of  tbeir  having  ceased  to  be 
members  of  tbe  Stock  Exchange. 

Our.  ado.  vult. 

Blaokbubn,  J.  (on  June  21)  delivered 
tbe  judgment  of  the  Court  (6).  After 
recapitulating  tbe  £Etcts  as  above  stated, 
tbe  judgment  proceeds  as  follows — 

It  is  admitted  in  tbe  first  action  tbat 
tbe  plaintifis  are  entitled  to  retain  tbe 
verdict  for  1,688^.  Ids.,  and  the  only 
question  on  appeal  is,  wbether  tbe  rule 
should  have  been  made  absolute  to  reduce 
tbe  damages  to  that  amount. 

In  tbe  otber  action  tbe  defendant  bad 
before  action  paid  everything  that  was 
due  before  tbe  account  was  closed,  and 

(4)  40  Law  J.  Rep.  (n.s.)  Q.B.  129. 

(6)  28  Law  Times,  N.S.  9. 

(6)  Blackburn,  J. ;  Koating,  J. ;  Brett,  J. ; 
Grove,  J. ;  Quain,  J. ;  Archibald,  J. ;  and  Hony- 
nan,  J. 


the  question  on  appeal  tbero  is,  wbether 
the  rule  sbonld  have  been  made  absolute 
to  enter  a  verdict  for  tbe  defendant. 

In  both  cases,  tbe  onlv  question  is, 
wbetber  tbe  creditors  of  tne  brokers  can 
maintain  an  action  in  tbe  name  of  tbe 
brokers  against  tbeir  customers  to  recover 
tbe  differences  on  tbe  compulsory  closing 
of  tbe  accounts  tbrougb  the  brokers 
being  declared  defaulters. 

It  appears  by  tbe  case  tbat  tbe  effect 
of  tbe  carrying  over  of  contracts  from 
one  account  day  to  tbe  next  is,  tbat  tlie 
brokers  enter  into  contracts  witb  jobbers 
for  tbat  account  day,  and  tbat  tbe  jobber 
vnth  whom  tbe  contract  is  made  is  in 
precisely  tbe  same  position  towards  tbe 
broker  and  bis  customer  as  if  there  bad 
been  no  previous  contract,  and  an  ori- 
ginal contract  bad  been  niade  witb  the 
jobber  for  the  ensuing  account. 

Both  actions  (whatever  be  tbe  precise 
form  of  tbem)  are  actions  in  contemplation 
of  law  brought  by  tbe  plaintifiGs  as  brokers 
and  agents  against  tbe  defendants  as 
tbeir  principals  for  an  indemnity.  They 
are  founded  upon  allegations  tbat  the 
agents  have  incurred  a  loss  by  reason  of 
having  acted  as  agents  for  tbeir  principals. 
They  are  actions  founded  on  the  ordinary 
and  general  principles  of  the  Common 
Law,  witb  regard  to  implied  indemnities. 

It  must  be  admitted  that  the  plaintiffs 
were  authorized  by  tbe  defendants  to 
enter  into  contracts  on  their  behalf  ac- 
cordmg  to  tbe  rules  of  the  Stock  Ex- 
change. It  must  be  admitted  tbat  for 
any  loss  incurred  by  tbe  agents,  by  reason 
of  their  having  entered  into  such  con- 
tracts according  to  such  rules,  unless 
they  be  wholly  unreasonable,  and  where 
tbe  loss  is  without  any  personal  default  of 
their  own,  tbe  agents  are  entitled  to  be 
indemnified  by  tbeir  principals  upon  all 
implied  contracts  to  that  effect. 

But  it  is  argued  that  where  the  agents, 
as  in  this  case,  are  subjected  to  loss, 
not  by  reason  of  tbeir  having  entered 
into  the  contracts  into  which  they  were 
authorized  to  enter  by  the  defendants, 
but  by  reason  of  a  default  of  their  own, 
that  is  to  say,  as  in  this  case,  bv  reason 
of  their  insolvency  brought  on  by  want 
of  means  to  meet  otber  primary  obli- 
gations, it  cannot  be  said  that  they  have 
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.  soffered  loss  by  reason  of  havixig  entered 
into  the  contracts  made  by  them  on  behalf 
of  the  defendants,  and  consequentlj  there 
is  no  promise  which  can  be  implied  on  be- 
half of  the  defendants  as  principals  to  in- 
demnify their  brokers,  and  in  the  present 
cases  there  certainly  was  no  express  pro- 
mise to  this  effects 

These  allegations  both  as  to  fact  and 
law  seem  to  us  to  be  correct.  There 
was  no  failure  by  the  defendants  in 
any  part  of  their  undertakings;  there 
was  no  evidence  that  the  insolvency 
of  the  plaintiffs  was  occasioned  by  reason 
of  havmg  entered  into  the  contracts  for 
the  defendants;  it  is  consistent  with 
the  evidence  that  the  plaintiffs  would 
have  become  insolvent  precisely  at  the 
same  time  as  they  did,  if  they  had  not  en- 
tered into  any  contract  for  either  of  the 
defendants.  The  plaintiffs'  insolvency 
was  therefore,  so  far  as  regards  the  de- 
fendants, entirely  the  result  of  the  plain- 
tiffs' own  default ;  and  we  think  there  is 
no  implication  of  law  to  force  upon  the 
defendants  an  obligation  to  indemnify  the 
plaintiffs  in  such  a  case. 

We  think  tlierefore  that  the  judgment 
below  should  be  reversed,  and  that  the 
rule  in  Duncan  v.  Hill  should  be 
made  absolute  to  reduce  the  damages  to 
1,6882.  198.  0(2.,  and  that  the  rule  in 
JDimcan  v.  Beeson  should  be  made  absolute 
to  enter  a  verdict  for  the  defendant. 

Judgment  reversed. 


Attorneji — John  Tucker,  for  tho  respondento  in 
both  cases ;  Oehme,  for  the  appellants  in  Hill's 
case ;  Whites,  Benard  &  Co.,  for  the  appellants 
in  Beeson's  case. 


[IN  THE  EXCHEQUER  CHAMBER.] 
(Appeal  from  the  Court  of  Exchequer.) 

fBLAHIBES  V,  THE  LANGASHIBB 
<.  AND  TOBKSHIBB  RAHiWAT 
\      COMPANY. 


1873. 
June  27. 


BaUway — Negligence— BaUwojfs  Begu* 
laUon  Act,  1868  (31  ^  32  Vict.  c.  119), 
section  22 — Communication  between  PaS" 
sengers  and  Chiard, 


A  railwa/y  train  is  or  is  not  wOhin  the 
meaning  of  the  22nd  section  of  the  Railways 
Begtdation  Act,  1868  (which  requires  am^ 
munication  to  he  maintained  hetween  pas^ 
sengers  and  the  company^s  servants  when  a 
train  runs  twenty  miles  without  stopping), 
according  to  the  actual  instructions  as  to 
stopping  given  to  the  company*s  servants  in 
charge  of  the  train.  And  therefore  where 
the  primary  cause  of  an  accident  to  a 
train  not  provided  mth  such  com^municalton 
was  the  breaking  of  a  wheeUtire  (with- 
out  any  negligence  on  the  part  of  the  com^ 
pany  or  their  servants),  and  several  minutes 
elapsed  hetween  the  first  shock  felt  by  the 
passengers  and-  the  actual  disaster  resulting 
in  the  mischief  complained  of,  U  was  pro* 
perly  left  to  the  jury  to  say — First,  whai 
was  the  effect  of  the  company^ s  time  tables 
taken  together  with  the  special  instructions 
given  to  their  servants  with  regard  to  the 
train  in  question ;  and  second,  wliether  the 
absence  of  the  statutory  precaution  was 
conducive  to  the  accident  which  occurred. 

The  plaintiff  in  his  declaration  in  this 
case  claimed  damages  for  injuries  sus- 
tained hy  him  while  being  conyejed  as  a 
passenger  on  the  defendants'  railway, 
rlea — 'not  guilty.    Issue  thereon. 

On  the  7th  of  June,  1870,  the  plaintiff 
was  received  by  the  defendants  as  a  pas- 
seuger  to  be  carried  from  Cleckheaton  to 
Blackpool  in  an  excursion  train,  consisting 
of  twenty-eight  carriages.  During  the 
journey  the  last  eight  carriages  became 
detached  from  the  others,  and  one  of 
them — the  carriage  in  which  the  plaintiff 
was — ^fell  over  an  embankment  four  yards 
high,  and  the  plaintiff  sustained  the  in- 
juries complained  of.  After  the  accident 
the  tire  of  a  wheel  of  the  plaintiff's  car- 
riage was  found  loose  and  off  the  wheel, 
being  fractured  near  one  of  the  rivet- 
holes.  The  ultimate  result  of  this  frac- 
ture was  the  bi^eaking  of  the  couplings  and 
the  fall  of  the  carriage  over  the  embank- 
ment. There  was  no  apparatus  on  the  train 
for  effecting  communication  between  the 
passengers  and  the  driver  or  guard,  and 
it  was  contended  on  the  part  of  the 
plaintiff  that  if  there  had  been  such  com- 
munication the  accident  would  not  have 
happened.  It  appeared  from  the  evi- 
dence of  several  of  the  passengers,  that 
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abonfc  half  a  mile  after  passing  Black- 
bum,  a  very  serious  jerk  was  felt,  and 
after  an  interval  of  tbree  or  four  minutes, 
another  and  more  severe  shock,  throw- 
ing the  passengers  together.  The  train 
then  proceeded  quietly  for  about  three 
quarters  of  a  mile,  when  a  still  more 
severe  shock  was  felt,  followed  by  con- 
tinuous jerks,  till  the  plaintiff's  carriage 
fell  over  the  embankment,  and  the  hinder 
part  of  the  train  came  to  a  stop.  The 
engine  and  the  other  carriages  were  stop- 
ped about  470  yards  further  on.  Marks 
were  observed  on  the  sleepers  and  chairs 
for  nearly  300  yards  back  from  the  place 
of  the  accident. 

According  to  the  company's  time- 
tables, which  were  produced,  the  train 
would  have  run  more  than  twenty  miles 
without  stopping;  but  it  appeared  in 
evidence  that  peremptory  instructions 
were  given  by  the  defendants  to  their 
servants  in  charge  of  excursion  trains  to 
stop  at  least  once  in  every  twenty  miles. 

The  Railways  Regulation  Act,  1868 
(31  &  32  Vict.  c.  119),  s.  22,  enacts  that 
after  the  1st  of  April,  1869,  every  com- 
pany shall  provide  and  maintain  in  good 
working  order,  in  every  train  worked  by 
it  which  carries  passengers,  and  travels 
more  than  twenty  miles  without  stop- 
ping, such  efficient  means  of  communica- 
tion between  the  passengers  and  the 
servants  of  the  company  in  charge  of 
the  train  as  the  Board  of  Trade  may  ap- 
prove ;  and  that  if  any  company  makes 
default  in  complying  with  this  section  it 
shall  be  liable  to  a  penalty  not  exceeding 
ten  pounds  for  each  case  of  default ;  also 
that  any  passenger  who  makes  use  of  the 
said  means  of  communication,  without 
reasonable  and  sufficient  cause,  shall  be 
liable  for  each  offence  five-  pounds. 

Evidence  was  given  to  the  effect  that 
various  approved  means  of  communica- 
tion have  been  since  the  passing  of  the  Act 
adopted  by  different  railway  companies, 
none  of  which  were,  however,  altogether 
efficacious.  The  evidence  as  to  whether 
the  existence  of  any  such  communication 
would  have  prevented  this  accident  was 
conflicting. 

After  telling  the  jury,  first,  that  the 
train  in  question  came  within  the  Act  or 
not,  according  to  the  instructions  given 


to  the  defendants*  servants  in  charge  of 
it  with  regard  to  stopping,  and  secondly, 
that  non-compliance  with  the  require- 
ments of  the  Act  could  not  make  the  de- 
fendants liable  in  this  action,  unless  such 
non-compliance  conduced  to  the  mischief 
which  occurred,  Kelly,  C.B.,  left  the 
following  among  other  questions  to  them — 
1.  Were  the  instructions  given  to  the 
defendants'  servants  and  the  time  tables 
talcen''^  together  to  the  effect  that  all  ex- 
cursion trains  were  to  be  stopped  once 
within  every  twenty  miles  ?  2.  Was  the 
want  of  communication  negligence  or  a 
breach  of  duty  on  the  part  of  the  defend- 
ants ?  3.  Did  the  want  of  such  commu- 
nication cause,  or  materially  conduce,  to 
the  accident  ?  4.  Was  the  accident  caused 
by  the  negligence  of  the  defendants  ? 
The  jury  answered  the  first  question  in 
the  negative,  and  the  others  in  the  affir- 
mative. They  also  found  that  the  material 
of  which  the  tier  was  composed  was 
sufficient  for  the  purpose,  and  they 
negatived  the  existence  of  any  negligence 
on  the  part  of  the  company  on  that  ground. 
They  gave  the  plaintiff  350Z.  damages. 

In  Michaelmas  Term,  1871,  the  Court 
of  Exchequer  refused  the  defendants  a 
rule  for  a  new  trial  on  the  ground  of  mis- 
direction, giving  the  defendants  leave  to 
appeal  to  wiis  Court,  which  they  now  did 
accordingly. 

Holker  (with  him  /.  Edwards  and  0. 
Crompton),  now  contendedonbehalf  of  the 
appellants  that  there  had  been  a  misdi- 
rection; that  there  was  no  evidence  of 
any  negligence  in  the  management  of  the 
train ;  that  the  train  was  not  within  the 
22nd  section  of  the  Railways  Regulation 
Act ;  that  if  it  was,  the  absence  of  the 
communication  between  the  passengers 
and  the  guard,  which  was  not  pointed  to 
the  safety  of  the  train  but  to  the  con- 
venience of  the  passengers,  was  not  a 
breach  of  duty,  and  could  not  be  said  to 
have  been  conducive  to  the  accident,  which 
was  caused  by  the  breaking  of  the  tire, 
an  occurrence  beyond  the  defendants'  con- 
trol, and  in  respect  of  which  the  jury  had 
acquitted  them  of  all  negligence. 

BerscheU  (with  him  T.  B.  Baylis),  for 
the  plaintiff,  the  respondent^  waa  not  called 
upon  to  argue. 
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Blickbuen,  J. — The  question  here  'is 
whether  under  the  particular  circum- 
Btanccs  of  the  case — the  jury  having 
negatived  the  existence  of  negfigence  on 
the  part  of  the  defendants  so  far  as  the 
breaking  of  the  tire  is  concerned — there 
was  evidence  of  negligence  on  their  part 
on  the  ground  of  the  want  of  the  ordinary 
communication  between  the  passengers 
and  the  defendants*  servants  in  charge  of 
the  train. 

I  am  of  opinion  that  the  Lord  Chief 
Baron  was  right  in  leaving  the  case  to 
the  jury  as  he  did.  He  told  them,  first, 
that  the  question  whether  the  train  came 
within  the  Act  of  Parliament  depended 
on  the  intention  of  stopping  or  not  within 
twenty  miles,  for  any  other  construction 
would  make  the  question  depend  on  what 
the  guard  or  driver  might  choose  to  do 
in  the  course  of  the  particulai*  journey. 
He  then  told  them  that  the  breach  of  duty 
committed  must  have  been  conducive  to 
the  mischief,  in  order  to  make  the  defend- 
ants liable.  The  jury  found  it  was  not 
intended  to  stop  the  train  once  at  least  in 
every  twenty  miles,  and  they  also  found 
that  the  absence  of  the  statutory  pre- 
caution  was  conducive  to  the  accident. 
And  if  there  was  evidence  to  support 
these  findings,  the  verdict  must  stand ;  so 
that  the  only  question  for  us  is  whether 
there  was  evidence  for  the  jury. 

It  is  not  necessary  for  us  to  determine 
whether  any  common  law  duty  was  cast 
on  the  defendants  to  take  this  particular 
precaution  for  the  safety  of  the  passengers, 
because  the  Act  here  positively  puts  the 
duty  upon  them  in  sncn  cases.  I  wish  to 
leave  altogether  open  what  may  be  the 
duty  of  raUway  companies  with  regard  to 
trains  running  for  snorter  distances  than 
twenty  miles;  but  where  the  statutory 
duty  and  the  finding  of  the  jury  coincide, 
as'  in  this  case,  it  is  clear  that  the  verdict 
of  the  latter  must  stand. 

There  was  then  in  my  opinion  reason- 
able evidence  to  go  to  the  jury,  and  it  was 
for  them  to  say  whether — ^if  the  ordinary 
means  of  communication  had  existed— 
the  mischief  could  have  been  prevented 
by  the  train  stopping  in  time.  I  am  fiu* 
from  saving  that,  u  I  had  been  on  the 
lory,  I  shomd  have  found  that  it  could ; 
but  that  is  not  the  point :  it  is  whether 


the  case  could  have  properly  been  with- 
drawn from  the  jury.  I  am  of  opinion 
that  it  could  not  have  properly  been  so 
withdrawn  ;  and  that  the  train  being  one 
to  which  the  Act  applied,  and  the  mischief 
happening  in  consequence  of  the  absence 
of  the  statutory  precaution,  there  should 
be  no  rule. 

Keating,  J.,  concurred. 

Brett,  J. — I  will  only  add — ^wishing 
my  view  of  this  case  to  be  clearly  under- 
stood— ^that  this  is  not  an  action  for  a 
penalty  under  the  Act,  but  an  action  for 
negligence ;  and  it  is  for  the  plaintiff  to 
prove  the  company  guilty  of  doing  or 
omitting  to  do  something  which  a  com- 
pany using  ordinary  care  would  have 
done.  Now  there  was  evidence  that  the 
train  was  intended  to  go  more  than  tweniy 
miles  without  stopping,  and  also  that  ihe 
precautions  directed  by  the  Act  are  prac- 
tised by  railway  companies  using  ordinary 
care.  It  is  only  right  to  use  the  Act  as 
evidence  of  what  is  due  and  ordinary 
care  under  such  circumstances  as  those 
of  the  present  case,  and  that  is  the  way 
in  which  I  consider  the  Lord  Chief  Baron 
leflb,  and  correctly  left,  the  matter  to  the 
jury,  for,  taking  into  account  the  evidence 
of  the  witnesses  and  the  Act  itself,  I  think 
there  was  evidence  of  negligence  to  go  to 
them. 

Gbovs,  J. — ^The  question  whether  there 
was  or  was  not  negligence  in  not  adopt- 
ing the  precautionary  measures  specified 
in  the  Act  must  depend  on  the  state  of 
knowledge  at  the  time.  Now  this  Act 
was  passed  some  years  since,  and  its  pro- 
visions must  have  been  known  to  the 
defendante.  And  looking  at  the  Act 
merely  as  an  authoritative  notioe  to  the 
company  of  what  the  legislature  considers 
as  reasonable  precautions,  I  think  there 
was  evidence  of  negligence  for  the  jury. 

Abchibald,  J. — ^For  the  reasons  given 
by  my  brother  Blackburn,  I  am  ako  of 
opinion  there  should  be  no  rule. 

Judgmeni  affirmed. 

Attorneys — Torr,  Janeway  &  Co.,  agents  for  Lan- 
caster, Bradford,  for  plaintiff;  reepondeot; 
Clarke,  Woodcock  &  Hyland,  agents  for  Qmnd/ 
&  Co.,  Manchester,  for  defendMits,  appellantSr 
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1873.     "I  TYEE8    cmd    others   v.    thb 
Jan.  29.  \  >     eosedale    and    feeryhill 
M^y  6.    J       IRON  COMrANT  (limitbd). 

Catiiract — Breach  of  Contract  for  Sale  of 
Goods  to  he  delivered  hy  Instalments^^Posl' 
ponenient  of  Delivery  by  Oonseni — Jfewio- 
ramduni  within  29  Gar.  2.  c.  3.  s,  17. 

In  October,  1870,  the  defendants  sold  to 
the  plaintiffs  2,000  tons  of  iron  by  two  con- 
tracts in  toniing  duly  signed,  ea>ch  of  which 
was  in  these  terms — "  Sold  to  {the  plains 
tiffs)  1,000  tons  of  Ferryhill  pig  iron  in 
equal  quantUies  of  grey  forge,  motUed  and 
white,  price  50«.  per  ton,  delivered  at  their 
(the plaintiffs^)  siding.  Delivery  in  nuynthhj 
quantities  over  1871,  or  sooner  if  required. 
Payment  by  their  fov/r  months*  acceptance 
^rom  the  10th  of  the  month  following  de- 
livery  y  No  iron  was  required  by  the  plain- 
tiffs  or  delivered  by  the  defenda/nts  in  1870. 
In  1871  the  defendants  delivered  some  of 
the  iron  by  instalments,  but  never  so  much 
as  one-twelfth  of  2,000  tons  in  wny  one  month 
except  December,  being  contimudly  re- 
quested by  the  plaintiffs  to  withhold  de- 
liveries, smeti/mes  for  a '^specified  Onne, 
a/nd  sometimes  until  farther  orders.  These 
requests  were  mude  by  letter,  and  tJie 
d^enda/nts  replied  by  letter  signifying 
their  assent.  In  December  the  plain- 
tiffs gave  the  defendants  notice  that  they 
should  require  the  rest  of  the  2,000  tons  to 
be  delivered  before  the  emd  of  they  ear.  The 
defendants  delvoered  m^ore  tha/n  one-twelfth 
of  2,000  tons,  and  refused  to  deliver  the  re- 
inavnder.  The  plaintiffs  ha/ving  sued  for 
breach  of  contract, — Held,  per  Kelly,  C.B., 
and  PiGOTT,  B.,  that  the  contract  was  for 
the  delivery  of  2,000  tons  in  equal  quan- 
tities in  each  of  the  twelve  m>onths,  a/nd  that 
there  was  in  fact  no  new  contract  to  deliver 
the  monthly  deficiencies  at  some  stibsequent 
time ;  that  no  such  new  contract  could  be 
impUed  in  law;  and  that  the  action  was 
therefore  not  Tnaintad/nable. 

Per  Martin,  B.,  that  the  plaintiffs  when 
they  requested  the  deliveries  to  be  withheld, 
intended  that  the  entire  qua/ntity  of  2,000 
tons  should  eventually  be  delivered,  and  that 
the  defendxjmts  tmderstood  this  to  be  the 
plai^ffs'  intention,  and  that  {on  the  prin- 
ciple of  Ogle  v.  Vane,  36  Law  J.  Rep. 
(n.s.)  Q.B.  175 ;  one?  m  error  37  ibid.  77), 
the  plaintiffs  were  entitled  to  recover  the 

New  Sbrixs,  42.— Exchbq. 


difference  between  the  contract  price  of  the 
undelivered  remmnder,  and  the  m/irket 
price  at  the  time  when  the  defendants  refused 
to  deliver. 

Semble  per  BIelly,  C.B.,  and  Pigott,  B., 
thai  assuming  that  there  was  a  contract  to 
postpone  the  deliveries,  it  would  not  be  bind- 
ing within  s.  17  of  the  Statute  of  Frauds, 
if  not  in  writing ;  and  per  Martin,  B.,  that 
it  did  not  fall  within  that  section,  beca/use  it 
was  a  contract,  not  for  the  sale  of  goods,  but 
for  the  delivery  of  goods  already  sold. 

Action  forbreach  of  contract.  At  the  trial 
before  Blackburn,  J. ,  without  a  jury,  which 
took  place  at  the  Leeds  Summer  Assizes, 
1872,  the  following  facts  were  proved: 
The  plaintiffs  are  iron  manufacturers  at 
Leeds,  and  the  defendants  are  makers  of 
pig  iron  at  Ferryhill  and  Newcastle. 
On  October  26,  1870,  the  defendants, 
after  an  interview,  sent  the  plaintiffs  a 
bought  note,  and  the  following  sale  note 
duly  signed — 

"Sheffield,  October  26,  1870.  Sold 
Messrs.  Tyers,  Middleton  4  Co.,  1,000 
tons  Ferryhill  pig  iron  in  equal  quan- 
tities of  grey  forge,  mottled  and  white, 
price  50*.  per  ton,  delivered  at  their  siding. 
Any  rate  in  excess  of  the  usual  6*.  per  ton 
I'ailway  dues  to  be  charged  extra.  Delivery 
in  monthly  quantities  over  1871  orsoonerif 
required.  Payment  by  their  four  months' 
acceptance  from  the  10th  of  the  month 
following  delivery."  The  bought  note, 
which  was  in  similar  terms,  was  signed  by 
the  plaintiffs  and  returned  by  them  to  the 
defendants  on  October  27.  On  October 
31,  the  plaintiffs  and  defendants  by  notes 
duly  signed  made  a  second  contract 
in  the  same  terms  for  the  sale  of 
1,000  tons.  The  plaintiffs  did  not  re- 
quire any  of  the  iron  to  be  delivered,  nor 
was  any  delivered  during  1870.  Between 
the  12th  and  17th  of  January,  1871,  the 
defendants  delivered  to  the  plaintiffs  thirty 
tons  of  grey  forge,  and  seventy-one  tons 
of  mottled  iron.  On  February  16,  the 
plaintiffs  wrote  to  the  defendants,  "  You 
will  oblige  by  sending  no  more  iron  this 
month."     The  defendants  sent  no  reply. 

On  February  20,  the  defendants  de- 
livered twenty-five  tons  of  grey  forge  and 
twenty-five  of  mottled.  On  the  same  day 
the  plaintiffs  wrote  to  the  defendants, 
2B 
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"  You  will  greatly  oblige  tis  by  not  send- 
ing in  any  more  iron  nntil  we  write.  We 
are  now  so  full  of  metal  we  do  not  know 
where  to  put  it.  In  another  month  we 
hope  to  be  better  off  for  room,  but  we 
really  cannot  do  with  more  at  present." 
On  the  21st  the  defendants  wrote  in  re- 
ply, "  We  have  yours  of  yesterday  and 
have  instructed  our  people  at  Ferryhill 
to  stop  delivery  until  further  orders." 

On  March  2,  the  defendants  delivered 
eleven  and-a-half  tons  of  grey  forge  and 
fourteen  and-a-half  of  mottled.  On  the 
same  day  the  plaintiffs  wrote,  "Your 
advice  note  of  a  ftirther  delivery  of  iron 
is  to  hand.  We  must  remind  you  again 
that  we  are  not  yet  in  a  position  to  take 
more  iron  in,  and  beg  you  will  not  send 
more  until  you  hear  from  us.  We  are  just 
(wmpleting  four  more  puddling  ftimaces 
with  boilers  attached,  and  we  want  to  have 
them  in  work  as  soon  as  possible,  but  we 
are  at  a  stand  now,  as  the  metal  already 
sent  in  takes  up  part  of  the  room  where 
those  furnaces  must  stand.  We  are 
arranging  to  lay  a  new  metal  yard  down, 
and  to  run  our  lines  into  it ;  for  this  pur- 
pose the  present  siding  has  to  be  altered ; 
so  that  we  are  completely  at  a  stand,  nntil 
we  can  get  you  gentlemen  to  stay  delivery 
for  a  fortnight  or  so.  We  will  write  you 
on  the  very  earliest  date  when  we  can 
take  iron  in  with  anything  like  con- 
venience." On  March  3,  the  defendants 
wrote  in  reply,  "We  have  yours  of 
yesterday  and  have  stopped  deliveries  of 
pigs  for  a  fortnight."  Between  March  14 
and  18  the  defendants  delivered  fifty-five 
tons  of  grey  forge  and  thirty-five  of 
mottled.  On  March  18,  the  plaintiflfe 
wrote,  "  We  are  again  compelled  to  re- 
quest you  not  to  send  us  any  more  iron  in 
nntil  further  orders,  as  we  are  completely 
fast  where  to.  put  it.  Yon  have  now  sent 
us  in  no  less  tiian  sixty  tons  since  we  first 
requested  you  to  withhold  deliveries. 
Out  of  all  our  friends  whom  we  have 
bought  from,  you  are  the  only  ones  who  have 
not  acceded  to  our  request.  You  are 
putting  us  to  serious  inconvenience  and 
expense  as  we  have  not  room  to  stack 
such  a  quantity.  Please  oblige  us  in  this 
matter."  On  March  20  the  defendants 
wrote,  "We  have  stopped  deliveries  of 
pigs  until  ftirther  orders."    On  the  21st 


the  defendants  delivered  fifteen  tons  of 
grev  forge. 

On  April  1st,  the  plaintiffs  wrote,  "  You 
really  must  stay  any  ftirther  delivery  of 
iron  until  you  hear  from  us.  You  and 
other  fiiends  have  sent  in  such  quantities 
that  we  are  blocked  out  and  nave  not 
•  room  for  a  single  pig ;  as  it  is,  our  altera- 
tions are  seriously  impeded.  We  should 
not  askyou  to  stay  delivery  if  we  could  con- 
sume all  as  it  came  in,  but  this  we  cannot 
do  until  we  have  more  fiimaces  on,  which 
are  in  course  of  erection.  Your  attention 
will  oblige."  On  April  3  the  defendants 
wrote,  "  We  have  stopped  deliveries  of  pig 
iron."  On  April  5,  the  defendants  de- 
livered twenty-five  tons  of  grey  forge,  and 
on  the  25th  the  same  quantity.  On  the 
25th  the  plaintiffs  wrote,  "  We  are  much 
surprised  to  receive  this  morning  advice 
for  twenty-five  tons  of  pig  iron  afl«r  we 
most  particularly  requested  you  to  send 
us  no  more  until  we  wrote.  We  must  beg 
of  you  to  attend  to  our  instructions  more 
particularly,  and  rest  assured  you  will  re- 
ceive instructions  when  we  are  in  a  posi- 
tion to  take  your  iron.  You  are  the  only 
ftiends  who  do  not  do  as  we  desire."  On 
April  26,  the  defendants  wrote  in  re- 
ply, "  We  have  yours  of  yesterday  and 
have  advised  our  people  at  Ferryhill  not 
to  send  you  any  more  iron  without  our 
instructions  fixjm  this  office." 

On  May  26th  the  defendants  delivered 
twenty-four  tons  of  grey  foige.  On  the 
27th  the  plaintiffs  wrote-—"  You  wrote  us 
promising  not  to  forward  any  more  iron 
until  you  heard  from  us,  and  now  you 
are  forcing  more  upon  us  at  the  very  last 
day  of  the  month  as  it  were.  The  works 
will  be  closed  from  to-day  until  Wednes- 
day, and  you  must  send  no  more  until  we 
write." 

On  June  9th  the  plaintiffs  wrote — 
"Your  fikvour  to  hand.  .  .  .  We  have 
advice  of  twenty  tons  of  iron  ftom.  you. 
This  we  do  not  want.  You  must  on  no 
account  send  more  than  twenty  tons  more, 
in  all  forty  tons,  this  month.  Please 
advise  your  people  at  the  mines."  On 
the  same  day  the  defendants  delivered 
twenty  tons  of  mottled.  On  the  10th  ihe 
plaintiffs  wrote — "You  must  oblige  us 
by  not  sending  any  more  iron  this  month. 
We  really  cannot  do  with  it  or  wo  would 
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gladly  take  more  in.  Please  let  this  have 
your  best  attention  and  oblige."  On  the 
13th  the  defendants  delivered  twenty  tons 
of  grey  forge.  On  the  26th  the  plaintiffs 
wrote,  "You  are  most  particularly  re- 
quested not  to  send  more  iron  in  this 
month,  we  are  now  put  to  great  incon- 
venience by  you  not  doing  as  we  wish. 
Where  to  put  this  lot  advised  this  morning 
we  do  not  know.  You  must  not  do  this 
way  with  us.  We  should  not  ask  you  to 
stay  delivery  without  having  good  reason 
for  so  doing.  You  must  not  send  more  in 
until  we  write."  On  the  27th  the  defen- 
dants delivered  twenty  tons  of  grey  forge 
and  twenty-one  of  mottled.  On  the 
28th  the  defendants  wrote  in  reply,  "  We 
have  stopped  deliveries  of  pigs  until 
further  orders."  On  the  30th  the  plaintiffs 
wrote,  "  Send  at  once  twenty  or  thirty 
tons  of  white  pig  iron.  Let  it  be  good. 
K  up  to  the  mark  we  shall  want  more. 
We  cannot  do  with  anything  else  but 
white." 

On  July  1st  the  defendants  wrote  in 
reply,  "  x  ours  to  hand,  and  have  ordered 
thirty  tons  good  white  iron  to  be  sent  at 
once."  On  the  same  day  the  plaintiffs 
wrote,  "As  we  have  arranged  to  take 
stock  this  month,  we  have  to  request  that 
you  send  no  iron  in  unless  written  for." 
On  the  4th  they  wrote,  "  Please  push  the 
delivery  of  the  thirty  tons  white  iron  as  we 
are  completely  without  it,  and  shall  have 
to  stand  if  you  do  not  send  us  some  soon. 
This  is  urgent. ' '  On  the  5th  the  defendants 
wrote,  "We  have  yours  of  yesterday,  and 
have  instructed  our  agent  at  the  works  to 
forward  thirty  tons  white  to-morrow  if 
part  has  not  been  sent  to<day."  Between 
July  7th  and  August  4th  the  defendants 
delivered  111  tons  of  white. 

On  August  5th  the  plaintiffs  wrote, 
"You  will  oblige  by  not  sending  any 
more  white  iron  ;  we  have  more  than  we 
can  do  with.  It  would  suit  us  much 
better  if  you  would  not  press  deliveries 
upon  us,  but  wait  until  we  write."  On 
the  7th  the  defendants  wrote,  "Yours  to 
hand.  Kindly  take  in  that  sent,  we  will 
not  send  any  more  white  till  we  hear 
from  you." 

On  September  4th  the  defendants 
delivered  twenty-four  and  on  the  14th 
twenty-nine    tons    of   white.      On    the 


same  day  the  plaintiffs  wrote,  "Don't 
send  any  more  white  at  present; 
the  last  lot  sent  in  is  not  fit  to  use,  we 
don't  know  what  to  do  with  it."  On  the 
15th  the  defendants  wrote,  "We  have 
yours  of  yesterday,  and  have  stopped  de- 
liveries of  pigs  until  further  orders."  On 
the  16th  the  defendants  delivered  twelve 
tons  of  white.  On  the  29th  the  plaintiffs 
wrote,  "  Please  send  us  on  Monday  next 
fifty  tons  grey  iron  from  our  contract ; 
also  send  another  fifty  tons  the  week  fol- 
lowing." On  the  30th  the  defendants 
wrote,  "Your  order  of  yesterday  shall 
have  our  best  attention." 

Between  October  3rd  and  18th  the  de- 
fendants delivered  100  tons  of  grey  forge. 

On  November  25th  the  plaintSfs 
wrote,  "  We  must  ^beg  of  you  to  let  us 
have  a  delivery  at  once  of  grey  forge  as 
per  contract,  say  fifty  tons.  We  are 
nearly  cleared  out,  and  must  have  iron  to 
keep  us  going."  On  the  27th  the  de- 
fendants wrote,  "  We  have  yours  of  the 
25th,  and  have  instructed  our  Ferryhill 
people  to  forward  you  a  supply  at  once." 
On  the  30th  the^  plaintiffs  wrote,  "  We 
are  compelled  to  press  you  again  for  a 
delivery  of  grey  iron.  We  are  now  with- 
out, and  must  beg  of  you  to  let  us  have 
some  ai  once,** 

On  December  1st  the  defendants  wrote, 
"  Yours  to  hand ;  part  we  sent  yesterday 
and  have  written  our  agent  to  see  you 
relative  to  your  contract,  which  expires 
at  the  end  of  this  month."  On  the  same 
day  the  defendants  delivered  twenty- 
seven  tons  of  grey  forge.  On  the  5th 
the  plaintiffs  wrote,  "  Yours  of  the  1st 
December  to  hand,  and  contents  noted. 
We  are  surprised  that  we  receive  no  iron 
from  you,  though  we  have  asked  for 
deliveries  several  times.  We  are  fully 
aware  that  the  contract  expires  at  the  end 
of  the  year.  We  shall  hold  you  to  the 
completion  of  same,  and  all  must  be  de- 
livered by  the  end  of  this  year."  On 
the  6th  the  defendants  wrote,  '*  Yours 
to  hand,  and  note  contents,  and  glad  you 
agree  with  us  as  to  the  contract  expiring. 
The  contract  quantity  will  of  course  be 
delivered  this  month,  167  tons,  and  as  we 
are  sadly  bothered  as  to  the  supply  of 
trucks,  and  in  consequence  had  to  stack 
iron  in  November,  we  are  prepared  to 
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deliver  140  tons  next  month,  or  extend 
part  to  February.  This  we  understand  to 
be  in  excess  of  what  you  ask."  On  ihe  7th 
the  plaintiffs  telegraphed,  "You  have 
misconstrued  our  letter.  We  shall  de- 
cidedly hold  you  to  deliver  the  re- 
mainder of  2,000  tons ;  we  want  1,280 
tons ;  send  all  at  once." 

Tins  the  defendants  refused  to  do,  and 
delivered  only  186J  tons  before  the  end  of 
the  year,  malang  906^  tons  in  all,  of  which 
not  so  much  as  i^th  of  2,000  tons  was 
delivered  in  any  month  except  December. 

The  price  of  iron  was  46a.  per  ton  in 
April,  1871,  and  rose  graduidly  till  No- 
vember Ist,  when  it  was  61«.,  and  it 
continued  to  rise  till  July,  1872.  The 
plaintiffs,  in  May,  1872,  brought  this 
action  in  respect  of  the  remaining  1,093^ 
tons  undelivered. 

The  first  two  counts  of  the  declaration 
were  framed  respectively  on  the  two  con- 
tracts of  October  26th  and  31st ;  breaches, 
non-delivery  of  the  1,000  tons  in  monthly 
quantities  over  1871.  The  third  count 
alleged  the  making  of  the  two  contracts, 
and  averred  that  c^r  the  making  thereof 
and  before  breach  it  was  agreed  between 
the  plaintiffs  and  defendants  that  the  time 
for  tne  delivery  should  be  altered,  and  that 
the  defendants  should  dehver  within  a 
reasonable  time;  breach,  non-delivery 
within  a  reasonable  time. 

The  pleas  and  replication  as  amended 
were — 

Pleas,  1.  To  so  much  of  the  breach 
assigned  in  the  first  and  second  counts  as 
relates  to  the  non-delivery  of  iron  during 
the  months  prior  to  November,  1871,  that 
the  defendants  were  always  ready  and 
willing  to  deliver  the  iron  according  to 
the  terms  of  the  contract,  but  the  plain- 
tifis  were  not  ready  and  willing  to  accept. 

2.  To  the  same  part  of  the  breach,  ex- 
oneration and  discharge  before  breach. 

3.  To  the  residue  of  the  breach  payment 
into  Court  of  1701 

4.  To  the  third  count,  denial  of  the 
agreement. 

5.  To  the  same,  that  a  reasonable  time 
did  not  elapse  before  suit. 

6.  To  the  same,  denial  of  the  breaches. 
Replication  to  the  third  plea,  that  the 

sum  was  not  enough  to  satisfy,  &o. ;  and 
joinder  of  issue  on  the  other  pleas. 


At  the  trial  (without  a  jury)  the  plain- 
tiff contended  that  the  effect  of  the 
correspondence  was  to  extend  the  time 
for  the  delivery  of  the  iron,  and  that  the 
defendants  having  repudiated  the  contract, 
the  plaintiffs  were  entitled  to  the  diffe- 
rence between  the  contract  price  and  the 
market  price  on  the  31st  of  December, 
1871,  upon  1,093^  tons  undelivered. 

The  defendants  contended  that  the 
effect  of  the  letters  was  to  exonerate  them 
from  delivering  the  contract  quantity 
during  all  the  months  except  November 
and  December,  and  that  the  sum  paid 
into  Court  was  enough  to  cover  the 
damages  sustained  by  the  plaintiffs  by 
reason  of  the  short  delivery  during  the 
month  of  November. 

Blackburn,  J.,  was  of  opinion  that  the 
effect  of  the  different  postponements  at 
the  request  of  the  plaintiff,  and  by  the 
consent  of  the  defendants,  was  not  to  put 
an  end  to  the  contract,  but  only  to  post- 
pone the  time  for  the  delivery,  and  conse- 
quently that  there  was  a  breach  of  con- 
tract; but  reserved  leave  to  the  defendants 
to  move  to  enter  a  verdict  on  the  construc- 
tion of  the  documents  and  correspondence. 
He  thought  also  that  the  breacn  was  on 
the  1st  of  December,  and  that  the  damages 
were  to  be  estimated  at  that  date,  which, 
it  was  agreed,  exceeded  the  money  paid 
into  Court ;  but  reserved  leave  to  the  de- 
fendants to  move  that  the  damages  be 
estimated  at  such  period  or  on  such  prin- 
ciple as  the  Court  shojild  decide,  the 
verdict  to  be  reduced  or  entered  for  the 
defendants  accordingly.  The  learned 
Judge  found  a  verdict  for  the  plaintiffs 
for  649^.,  the  agreed  amount  of  the  dif- 
ference between  the  contract  price  and 
the  market  price  on  the  1st  of  December. 

A  rule  'nisi  to  enter  the  verdict  for  the 
defendants  was  afterwards  obtained,  on 
the  grounds — 

1.  That  the  quantities  undelivered  were 
so  undelivered  at  the  request  of  the 
plaintiff  and  that  the  plaintiff  were  not 
ready  and  willing  to  take  them  when 
thev  ought  to  have  been,  and  that  the 
plamtiffs  are  not  entitled  to  sue  in  respect 
of  them. 

2.  That  the  original  contract  was 
abandoned. 

3.  That  it  was  varied. 


Digitized  by 


Google 


Vol.  42.] 


TRINITY  TERM,  1873. 


189 


4  That  no  new  contract  to  the  effect 
alleged  bj  the  plaintiffs  results  from  the 
evidence. 

5.  That  the  damages  ought  to  be  cal- 
culated at  the  monthly  prices  of  each 
month's  deficiencies,  and  that  One  money 
paid  into  Court  is  enough. 

6.  That  the  postponement  (if  any) 
was  not  to  the  month  of  December,  and 
that  the  breaches  should  be  taken  each 
month  instead  of  on  the  1st  of  December. 

D,  SeymaiM'  and  Cove,  for  the  plaintiffs, 
shewed  cause. — The  plaintiffs  are  entitled 
to  the  difference  between  the  contract 
price  and  the  market  price  in  December, 
for  the  whole  quantity  then  undelivered, 
in  whichever  way  the  contract  be  read. 
This  is  manifest  if  the  term  '^  in  monthly 
quantities"  means  (as  we  Say)  not  in 
equal  monthly  quantities,  but  in  any 
reasonable  quantities,  so  as  to  have  the 
whole  delivered  before  the  end  of  the 
year.  And  if  it  means  "  in  equal  monthly 
quantities,"  then  the  correspondence 
euiews  that  the  parties  entered  into  a  new 
contract  either  for  increased  deliveries  in 
the  closing  months  of  the  year,  or  for 
delivery  within  a  reasonable  time,  and 
since  there  was  no  breach  till  November 
and  December,  the  damages  must  be  cal- 
culated at  the  end  of  the  year,  and  not  at 
the  end  of  each  month.  Ogle  v.  Va/iie  (1) 
is  an  authoriiy  that  the  damages  should 
be  calculated  by  the  market  price  at  the 
end  of  the  year. 

Field  and  Waddy,  for  the  defendants, 
in  support  of  the  rule. — "  Monthly  quan- 
tities "  must  mean  ''  equal  monthly  quan- 
tities," because  it  is  essential  for  the 
maker  to  know  beforehand  how  much 
iron  will  be  required.  The  contracts  are 
to  be  read  as  if  they  were  twelve  separate 
contracts  for  equal  quantities,  and  with 
regard  to  each  contract,  except  those  for 
the  months  of  November  and  December, 
the  plaintiffs  exonerated  the  defendants 
from  performance.  There  was  therefore 
no  breach  except  in  November,  and  for 
that  the  money  paid  into  Court  is  suffi- 
cient. The  amount  delivered  in  Decem- 
ber exceeded  the  monthly  quantity.  A 
new  contract  cannot  be  implied  in  law, 

(1)  7  B.  &  a  866;  b.  c  36  Law  J.  Bep.  (n.8.) 
QJB.  167 ;  in  error,  37  Ibid.  77. 


and  is  not,  in  fsM^t,  established  by  the  cor- 
respondence, of  which  the  only  result  was 
to  disable  the  defendants  from  suing  for 
breach  of  contract  to  accept.  The  defen- 
dants are  therefore,  in  this  view,  entitled 
to  the  verdict.  But  even  if  there  was  a 
breach  at  the  end  of  each  month,  the 
plaintiffs  were  not  entitled  to  wait  till  the 
end  of  the  year  to  buy  when  the  price 
was  highest,  but  ought  to  have  bought  at 
the  end  of  each  month — Brown  v.  Muller 
(2),  and  the  verdict  should  be  reduced  to 
tiie  amount  of  damages  calculated  on  that 
'  principle. 

Our,  ado,  wiU, 

On  May  G  the  following  judgments  were 
read — 

BIelly,  C.B. — The  two  contracts  in 
question  taken  together  are  for  the  de- 
Uvery  by  the  defendants  and  acceptance 
by  the  plaintiffs  of  2,000  tons  of  iron,  in 
monthly  deliveries  during  the  year  1871, 
of  equal  quantities  in  each  of  the  twelve 
months,  or  166f  tons  per  month,  payment 
by  acceptances  at  four  months  from  the 
10th  of  the  month  following  delivery.  In 
January,  101  tons  only  were  delivered, 
and  no  demand  was  made  for  the  delivery 
of  the  65§  at  any  time  in  January,  or 
at  any  other  time  until  December.  On 
the  16th  of  Februarv,  and  at  several 
periods  between  that  tmsie  and  the  month 
of  December,  1871,  the  plaintiffs  requested 
the  defendants  by  letter  to  deliver  no  more 
iron  during  the  then  current  month,  and 
sometimes  to  deliver  no  more  until  further 
orders ;  and  these  requests  were  acquiesced 
in  by  the  defendants,  and  partial  deliveries 
only  were  consequently  made  during  the 
several  months  following,  until  and  in- 
cluding the  month  of  November.  In  De- 
cember, the  price  of  iron  having  con- 
siderably risen,  the  plaintiffs  required 
the  dehvery  of  the  remainder  of  2,000 
tons  undelivered,  or  1,280  tons.  The 
defendants  delivered  187^  tons,  leaving 
1,093^  tons  undelivered,  and  for  the  non- 
delivery of  which  the  plaintiffs  have 
brought  this  action,  and  claim  the  differ- 
ence between  the  market  price  in  Decem- 
ber and  the  contract  price  of  this  quantity 
as  damages.  The  plaintiffs  insist  that 
although  the  non-delivery  of  the  several 
(2)  41  Law  J.  Bep.  (m.8.)  Exch.  214. 
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quantities  of  iron  nndeliyered  in  each  of 
the  first  eleven  months  of  the  year  was 
at  their  request  and  for  their  accommoda- 
tion, and  although  there  was  no  express 
contract  on  the  part  of  the  defendants  to 
deliver  the  quantities  undelivered  at  the 
end  of  each  month,  in  the  following  month 
or  at  any  subsequent  period,  the  contract 
remained  in  force,  not  only  as  regarded 
the  remainder  of  the  166f  tons  within  the 
current  month,  and  the  166#  tons  if  called 
for  in  each  of  the  months  throughout  the 
year,  but  as  regarded  the  aggregate  of  all 
the  quantities  undelivered  in  comph'ance 
with  their  own  request  throughout  the 
year;  and,  consequently,  that  the  plain- 
tiff were  at  liberfy  to  require  the  delivery 
in  the  month  of  December  of  the  whole 
quantity  undelivered,  or  1,280  tons,  and 
so  to  maintain  this  action.  It  is  unneces- 
sary to  determine  whether  the  plaintiffs'  . 
fieulure  to  accept,  if  required,  and  pay  for 
ihe  entire  quantity  of  166f  tons  m  any 
one  month,  or  the  delivery  of  a  part  only 
of  166f  tons  at  the  plaintiffis'  request,  as- 
sented to  by  the  defendants,  would  have 
the  effect  of  putting  an  end  to  the  con- 
tract altogether.  But  assuming  that  the 
contract  may  be  read  as  twelve  several 
contracts  for  the  sale  and  delivery  of  166f 
tons  within  twelve  successive  months, 
and  consequently  that  the  plaintiffs  had 
a  right  in  each  successive  month  to  caU  for 
the  delivery  of  166f  tons,  I  am  of  opinion 
that,  in  the  absence  of  an  express  contract 
to  scJl  and  deliver  the  quantity  undelivered 
at  the  plaintiffs'  request  in  the  following 
month,  or  at  some  subsequent  time,  no 
such  contract  can  be  implied,  and  that 
the  right  to  enforce  delivery  on  the  one 
hand,  or  acceptance  on  the  other,  was  at 
an  end  when  by  mutual  consent  ihe  time 
had  expired,  within  which,  by  the  express 
terms  of  the  contract,  both  delivery  and 
acceptance  were  to  take  place.  It  is 
impossible  to  read  a  contract  to  deliver 
and  accept  a  quantity  of  iron  in  the 
month  of  February  to  be  paid  for  by 
a  bill  at  four  months  from  the  10th 
of  March,  as  a  contract  to  deliver 
and  accept  it  in  the  month  of  March  and 
pay  for  it  by  a  bill  in  April,  and  still  less 
m  the  montii  of  December,  or  in  the  next 
year,  or  at  any  later  period  within  six 
years.    It  is  therefore  necessary  to  imply 


a  new  contract,  and  whether  this  pre- 
tended implicat^n  raises  a  question  in 
this  case  (as  I  think  it  does)  for  a  jury, 
or  a  question  to  be  decided  by  a  judge, 
it  seems  to  me  that  no  such  implication 
can  arise  where  it  so  materially  alters  the 
condition  of  both  parties.  The  market 
price  of  the  commodity  may  rise  or  fiJl. 
The  buyer  may  have  entered  into  sub- 
contracts which  the  chan^  in  the  time  of 
delivery  may  disable  him  to  perform. 
The  seUer  may  have  the  commodity  on 
hand  and  be  obliged  to  sell  it  at  a  loss  to 
put  himself  in  funds,  or  to  keep  it  at  the 
expense  of  warehouse  rent  and  lose  the 
use  or  the  interest  of  the  money  with 
which  it  was  to  have  been  paid  for.  All 
these  considerations  may  be  provided  for 
by  an  express  contract,  but  surely  they 
preclude  an  implication  which  may  never 
have  occurred  to  the  mind  of  the  part^ 
against  whom  it  is  to  operate,  and  which 
may  seriously  prejudice  his  interests,  and 
expose  him  to  an  indefinite  amount  of  in- 
convenience and  loss. 

Besides,  it  is  now  established  thfl^  a 
new  contract  cannot  be  substituted  for 
the  original  contract  where,  by  the 
Statute  of  Frauds,  such  new  contract  must 
be  in  writing.  In  ChiUy  on  OofUracU 
(7th  ed.  p.  104),  the  rule  is  thus  laid 
down — "  But  it  is  clear  that  where  the 
contract  is  one  th^t  the  Statute  of  Frauds 
requires  to  be  in  writing,  and,  after  it 
has  been  reduced  into  writing,  new  terms 
are  agreed  upon,  such  new  terms  must 
likewise  be  reduced  into  writing,  other- 
wise they  are  not  receivable  in  evidence." 
And  this  is  well  supported  by  the  cases 
cited  in  the  note — Moore  v.  Campbell  (3), 
Oo88  V.  Lord  Nugent  (4),  Steady,  Dawber 
(5),  Marshall  v.  Lynn  (6),  overruling 
Guff  V.  Penn  (7).  Here  tiie  written  con- 
tract sued  upon  is  for  the  delivery  of 
166§  tons  of  iron  in  each  of  twelve 
months  specified,  to  be  paid  for  by  bill  at 
four  months  on  the  10th  of  each  follow- 

(3)  10  Exch.  Rep.  323.  832 ;  s.  c  23  Law  J. 
Rep.(N.8.)  Exch.  310,  313. 

(4)  6  B.  &  Ad.  68,  66 ;  s.  c.  2  Law  J.  Rep.  (n.s.) 
K.B.  127. 

(5)  10  Ad.  &  E.  67 ;  8.  c  9  Law  J.  Rep. 
(n.s.)  Q.B.  101. 

(6)  6  Mee.  &  W.  109 ;  8.  c.  9  Law  J.  Rep.  (wa) 
Ezcb.  126. 

(7)  1  M.  &  a  21. 
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ing  month.  And  the  contract  contended 
for  by  the  plaintiffs  is  for  the  delivery  ot 
1,280  tons  in  the  month  of  December,  to 
be  paid  foi*,  it  mnst  be  presumed,  at  some 
indefinite  time  afterwards.  This  is  a 
totally  different  contract,  and  so  a  new 
contract,  and  to  be  binding  in  law  mnst 
have  been  made  in  writing. 

The  substantial  defence,  however,  is 
that  no  such  contract  has  in  fact  been 
entered  into.  It  has  not  been  expressly 
made,  and  for  the  reasons  above  assigned 
cannot  be  implied. 

Ogle  V.  Vane  (1),  which  has  been 
cited  for  the  plaintiffs,  has  no  application 
to  the  present  case.  There  there  was  no 
new  contract ;  the  question  was  merely 
as  to  the  amount  of  damages,  and  the 
plaintiff  being  entitled  to  the  difference 
between  the  contract  price  and  the 
market  price  when  he  had  to  purchase 
the  iron  which  the  defendant  had  failed 
to  deliver  according  to  his  contract,  and 
having  delayed  the  purchase  in  the  market 
at  the  request  of  the  defendant,  and  the 
price  having  risen  in  the  meantime,  the 
defendant  was  held  liable  according  to 
the  market  price  at  the  time  when  he  had 
himself  requested  the  plaintiff  to  make 
the  purchase. 

In  this  judgment,  my  brother  Pigott 
agrees. 

Martin,  B. — This  is  an  action  for  the 
alleged  breach  of  two  contracts,  one  made 
on  the  26th  of  October,  1870,  the  other 
on  the  Slst,  for  the  sale  respectively  of 
1,000  tons  of  pig  iron,  in  equal  quanti- 
ties, delivered  in  monthly  quantities  over 
1871,  or  sooner  if  required,  payment  by 
four  months'  acceptance  from  the  10th 
of  the  month  following  delivery.  The 
cause  was  tried  before  my  brother  Black- 
bum  at  Leeds  without  a  jury,  when  he 
found  for  the  plaintiffs  for  649?.  damages, 
but  he  reserved  two  questions ;  the  first, 
on  the  construction  of  the  documents 
and  correspondence ;  the  second,  as  to 
the  periods  or  principle  upon  which  the 
damages  are  to  be  estimated.  The  first 
point,  and  the  only  matter  on  the  contract 
argued  before  us,  was  as  to  how  the  iron 
was  to  be  delivered,  and  I  think  it  was  to 
be  delivered  by  equal  monthly  deliveries, 
that  is  to  say,  83  tons  and  a  little  more 
upon  each  contract,  or  166  tons  and  a 


little  more  upon  both,  unless  the  plaintiffs, 
the  vendees,  required  it  sooner.  On  the 
12th  of  January,  1871,  the  defendants 
delivered  40  tons  of  iron ;  on  the  15th, 
49  tons  10  cwt. ;  and  on  the  17th,  11  tons 
10  cwt. ;  in  all  101  tons,  being  65  tons 
short.  On  the  16th  of  February,  the  plain- 
tiffs wrote  to  defendants,  "  You  will  oblige 
by  sending  no  more  iron  this  month." 
On  the  20th  the  defendants  sent  25  tons ; 
on  the  same  day  the  plaintiffs  wrote, 
"  You  will  greatly  oblige  u§  by  not  send- 
ing in  any  more  iron  until  we  write.  We 
are  now  so  ftdl  of  metal  we  do  not  know 
where  to  put  it.  In  another  month  we 
hope  to  be  better  of^  but  we  really  can- 
not do  with  more  at  present,"  Ac.  On 
the  21st  of  February,  the  defendants 
wrote,  "  We  have  yours  of  yesterdav,  and 
have  instructed  our  people  at  Ferryhill  to 
stop  delivering  until  further  orders."  A 
number  of  other  letters,  and  a  number  of 
deliveries  of  iron  took  place  during  the 
year,  and  in  the  end  the  defendants  de- 
livered only  906  J  tons  of  iron,  and  con- 
tend they  were  under  no  obligation  to 
deliver  more. 

Upon  the  first  question  reserved  by  my 
brother  Blackburn,  two  questions  arise ; 
the  first,  a  question  of  &ct ;  the  second 
one  of  law.  The  question  of  fact  is,  what 
is  the  meaning  of  the  correspondence? 
The  defendants  contend  that  its  mean- 
ing is  that  the  plaintiffs  propose  that  the 
defendant^  should  not  deliver  iron  during 
the  several  months  in  which  the  letters 
were  written,  and  that  they  should  be 
thereby  relieved  from  the  obligation  of 
dehvering  any  iron,  or  any  more  than 
what  was  actually  delivered  during  each 
month,  or  in  other  words,  that  assuming 
the  contract  to  be  for  the  delivery  of 
about  166  tons  of  iron  per  month,  the 
plaintiffs,  before  breach,  exonerated  the 
defendants  from  the  performance  of  it. 
The  plaintiffs,  on  the  other  hand,  contend 
that  this  is  not  the  meaning  of  the  corres- 
pondence, but  that  what  it  means  is,  and 
what  the  defendants  could  only  by  possi- 
bility understand  it  to  mean  is,  that  the 
plaintiffs  requested  the  defendants,  as  a 
favour  and  convenience  to  them,  not  to 
press  upon  them  the  acceptance  of  the 
iron,  inasmuch  as  it  was  inconvenient  to 
them  to  receive  it,  and  that  there  is  no- 
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thing  in  the  correspondence  to  shew  that 
the  plaintiffs  ever  intended  that  the  en« 
tire  quantity  of  2,000  tons  should  not  be 
delivered,  or  that  the  defendants  under- 
stood that  such  was  their  intention.  It 
would  be  tedious,  and  almost  unintelli- 
gible, to  a  hearer  or  reader  to  state  the 
reasons  why  I  am  clearly  of  opinion  that 
the  plaintiffs'  contention  is  right,  and 
that  there  is  nothing  in  the  correspon- 
dence to  indicate  that  the  plaintiffs  ever 
proposed,  or  intended,  or  suggested,  that 
the  entire  quantity  of  2,000  tons  should 
not  be  delivered,  or  that  the  defendants 
ever  put  it  forward  as  their  understand- 
ing of  it,  until  the  price  of  iron  had  risen 
in  November,  when  it  was  their  interest 
not  to  deliver. 

The  second  question  is  one  of  law,  and 
is  a  most  important  one;  it  arises  over 
and  over  again  every  day  in  the  ordinary 
transactions  of  manland.  It  is  this :  there 
is  a  contract  for  the  sale  of  goods  to  be  de- 
livered, say  in  January,  or  upon  a  day  of 
January;  on  a  day  before  the  delivery 
is  to  take  place,  the  vendor  meets  the 
vendee  and  says,  "It  is  not  convenient 
for  me  to  deliver  the  goods  in  January, 
or  upon  the  day  named,  and  I  will  ba 
obliged  if  you  will  agree  that  the  goods 
shall  be  delivered  at  a  later  period  ; "  and 
the  vendee  assents.  Or  the  vendee  goes 
to  the  vendor  and  says,  "  It  is  not  con- 
venient for  me  to  receive  the  goods  in 
January  or  upon  the  day  named,  and  will 
you  agree  that  the  delivery  shall  be 
postponed?"  and  the  vendor  assents. 
The  latter  is  the  present  case,  and  the 
contention  on  the  part  of  the  defendants 
is  that  this  puts  an  end  to  the  contract, 
and  that  the  defendants  are  not  bound 
to  deliver  upon  the  latter  day.  In  mv 
opinion  this  contention  is  not  well  founded. 
In  the  first  place,  I  think  it  is  decided  by 
authority.  It  is  impossible  to  distinguish 
the  case  of  the  api^cation  for  postpone- 
ment coming  from  the  vendors  and  one 
coming  from  the  vendee,  and  the  case  of 
Ogle  V.  Vane  (1),  has  decided  that  where 
the  postponement  took  place  at  therequest 
of  the  vendor  he  still  continues  liable 


upon  the  contract.     This  case,  in  my 
opinion,  concludes  the  contention. 

It  was  suggested  rather  than  argued 
that  the  right  of  the  plaintiffs  to  recover 
was  barred  by  the  17th  sect,  of  the  Statute 
of  Frauds.  I  think  it  is  not.  Assuming 
the  legal  construction  of  what  took  place 
between  the  plaintiffs  and  defendants  to 
be  a  contract,  it  was  not  a  contract  for 
the  sale  of  goods — which  is  the  contract 
provided  for  by  this  section — ^but  a  con- 
tract respecting  the.  delivery  of  goods 
already  sold,  which  is  not  within  the 
section  at  all.  I  am  therefore  of  opinion 
that  the  plaintiffs  are  entitled  to  recover. 

The  second  question  reserved  by  the 
learned  Judge  relates  to  the  period  as  to, 
and  the  principle  upon  which,  the  dam- 
ages are  to  be  calculated.  I  think  the 
same  case  of  Ogle  v.  Vcme  (1)  is  conclu- 
sive as  to  this  also,  and  shews  that  ihe 
damages  were  calculated  at  the  trial  upon 
the  right  principle,  viz.,  upon  the  market 
price  at  the  time  when  the  defendants 
refrised  to  deliver  the  iron.  It  was  said 
that  this  operated  with  injustice  and 
hardship  upon  the  defendant.  I  do  not 
agree  to  this.  K  the  defendants  had,  as 
they  say  they  had  in  one  of  their  letters, 
stacked  the  iron  for  the  plaintiffs,  the 
damages  would  only  be  the  increased 
price  which  they  got  for  the  iron  so 
stacked,  and  no  hardship  would  be  im- 
posed upon  them.  If  they  had  not 
stacked  the  iron,  and  had  it  not  to  deliver 
at  the  time  when  they  were  bound  to 
deliver  it,  they  are  only  called  upon  to 
pay  what  the  plaintiffs  would  have  been 
obliged  to  pay  if  they  had  gone  into  the 
market  to  buy  the  quantity  short  de- 
livered. In  my  opinion,  the  argument  as 
to  injustice  and  hardship  entirely  fidls. 

Rule  ahaolute  to  enter  the  verdict 
for  the  defendants. 


Attorneys— Torr  Sc  Co.,  agents  for  Middleton  & 
Sons,  Leeds,  for  plaintiff ;  John  Scott,  agent  for 
Hodge  &  Harlo,  Newcastle,  for  defendants. 


END  OF  TRINITY  TERM,  1878. 
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AccmBXTAL  Death.    See  Damages.    Negligence. 

Action— /or  costs  given  by  statute  on  indictment  for 
/i5e^— An  acdon  lies  to  recover  the  costs  on  an 
indictment  for  libel  given  by  6  &  7  Vict,  c 
96.  s.  8.  Bichardson  v.  WiUis  (No.  2),  Exch.,  68 

_.  When  maintainable  generally.  See  Banker 
and  Banking  Company.  Bankruptcy.  Damages. 
Master  and  Servant.  Medical  Act.  Negligence. 
Vendor  and  Purchaser.    Watercourse. 

_.brou|;ht  without  authority.  See  Staying 
Proceedings. 

Ahmibaltt  Couet — Jurisdiction  of.  See  Prohi- 
bition. 

Abttltebation  op  Food — ^Proof  that  article  was 
represented  to  be  unadulterated.  Guilty  know- 
le^.  FUepatrick  v.  KeUy  (M.G.,  132),  Q.B., 
243 

Alehouse — Sale  of  intoxicating  liquors  on  Sunday 
to  bona  fide  travellers.  Onus  of  proof  under 
Licensing  Act,  1872.  Roberts  v.  Humphreys 
(M.C.,  147),  Q.B.,  233 

.—  License  for  sale  of  exciseable  liquors.  Ap- 
plication to  special  sessions  after  unsuccessful 
application  to  general  sessions.  Neglect  to  ap- 
peal. New  tenant,  i?.  v.  Taylor  (M.C.,  13), 
Q.B.,  244 

_  Beerhouse  having  a  license  on  May  1, 1869. 
Wine  and  Beerhouse  Act,  1869  (32  &  33  Vict. 
c  27),  s.  19.  Discretion  of  justices  to  refuse 
certificate,   i?.  v.  Curzon  (M.G.,  166),  Q.B.,  243 

_  Alehouse  license.    Annual  value.    Improve- 
ment of  premises.     Illegal  condition  in  license. 
New  Series^  42.^Ikdex,  Com.  Laio. 


Certiorari. 
Act,  1872." 
Q.B.,  66 


*'  The  Beview  of  Justices  Decisions 
i?.  V.  Justices  of  Exeter  (M.G.,  35). 


Eepeal  of  sections  giving  appeal  to  Quarter 

Sessions.  Wine  and  Beerhouse  Act,  1869. 
Alehouse  Act.  E,  Y.Smith.  (M.G.,  46) ;  Q.B., 
74 

Amendment— of  order  df  justices.  E,  v.  Tomlin^ 
son  (M.G.,  1),  QJB.,  12 

— —  altering  de/endanfs  name  in  writ  of  sum- 
mons\ — ^Plaintiff  having  sued  a  local  board  in 
their  clerk's  name  instead  of  their  own,  the 
writ  of  summons  was  held  to  be  amendable  by 
substituting  the  name  of  the  clerk  for  that  of 
the  board.    BoUngbroke  v  Townsendt  C.P.,  265 

—  of  description  of  plaintiff  in  County  Court 
plaint:  action  by  local  authority  of  county 
to  recover  expenses  under  Contagwus  Diseases 
{Animals)  Act,  1869] — By  the  Contagious  Dis- 
eases (Animals)  Act,  1869  (32  &  33  Vict.  c.  70), 
s.  67,  the  local  authority  constituted  by  tlie  Act 
may  exercise  compulsory  powers  with  regard  to 
horses  and  other  animals,  '*  and  the  local  autho- 
rity may  recover  the  expenses  of  the  executic  n 
by  them  of  this  section  from  the  owner  of  the 
horse  or  animal:" — Held,  that  in  proceed- 
ings in  the  County  Court  to  recover  such  ex- 
penses, where  the  plaintiflF  was  described  as 
"J.  M.,  the  inspector  appointed  by  the  local 
authority  for  the  county  of  H.  under  the  Contngi- 
ous  Diseases  (Animals)  Act,  1869,"  first,  that  the 
County  Court  Judge  might,  without  defendant's 
consent,  amend  the  plaint  by  substituting  the 
proper  description  of  the  party  suinff ;  secondly, 
that  the  plaint  was  rightly  amended  by  describ- 
ing the  action  as  brought  by  "  The  Local  Autho- 
rity for  the  county  of  H.,'*  as  s.  67  enabled  the 
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local  authority  to  sue  for  tho  expeneea  under 
that  description,  although  they  were  not  a  cor- 
poration.   Mills  v.  Scott,  Q.B.,  234 

Aknuity — Irrevocable  grant  of.  See  Corporation. 

Afothbcuit.    See  Medical  Act. 

Appeal— from  County  Court:  refusal  to  sign  case: 
meTnorandum  of  deposit  not  given  to  registrar  or 
signed  by  the  party] — At  the  hearing  of  a  plaint 
before  a  County  Court  Judge  he  nonsuited  the 
plaintiff,  who  gave  due  notice  of  appeal  and  de- 
posited the  amount  fixed  by  the  registrar  who 
gave  a  receipt  for  it  to  the  plaintiff  stating  it  to 
be  received  to  abide  the  event  of  the  appeal. 
The  parties  could  not  agree  on  a  statement  of 
facts,  and  the  plaintiff  applied  to  the  Judge  to 
settle  and  sign  the  case,  but  the  Judge  refused 
on  the  ground  that  no  memorandum  of  the  de- 
posit with  the  conditions  on  which  it  was  de- 
posited was  approved  by  the  registrar,  left  with 
him  and  signed  by  the  party  or  his  attorney  in 
accordance  with  19  &  20  Vict.  c.  208.  s.  71  :— 
Held^  that  the  statute  had  been  substantially 
complied  with,  and  upon  the  authority  of 
Griffin  v.  CoJman  (28  Law  J.  Rep.  Ex.  134), 
that  the  giving  of  such  memorandum  was  not 
a  condition  precedent  to  the  right  to  appeal. 
Walters  v.  CogMan,  Q.B.,  20 

■  ■  ■  from  Lord  Mayors  Court :  leave  to  appeal]-^ 
The  Lord  Mayor's  Court  Act,  20  &  21  Vict.  c. 
clvii.  88.  8, 10,  provides  that  in  certain  cases  a 
party  may  appeal,  if  he  give  notice  within  two 
days  of  the  decision,  and  give  security;  and 
that,  "  if  upon  the  trial"  the  Judge  gives  him 
leave  to  move  in  a  Superior  Coxat,  he  may 
move  within  the  time  limited  for  like  motions 
in  such  Court.  At  the  conclusion,  on  a  Thurs- 
day, of  a  trial  in  the  Lord  Mayor's  Court,  the 
Judge  refused  to  give  the  plaintiff,  who  was 
nonsuited,  leave  to  move,  but  on  the  ensuing 
Monday  on  application  made  to  him  granted 
such  leave: — neld,  by  the  majority  of  the 
Court  (BoviLL,  C.J.,  Keating,  J.,  and  Gbovb, 
J.),  that  he  had  no  power  to  do  so,  because,  even 
if  there  had  been  no  refusal  (which  per  Bovnx, 
C.J.,  determined  the  time),  the  leave  must  be 
given  within  a  reasonable  time,  and  that  would 
be  two  days ;  but  per  Bebtt,  J.,  four  days  is  a 
reasonable  time,  and  the  refusal  did  not  curtail 
it.   Folkard  v.  Metropolitan  Bail,  Co.,  C.P.,  162 

—  to  Exchequer  Chamber :  verdict  against  etn» 
dence]  —  Upon  an  appeal  to  the  Exchequer 
Chamber  from  a  decision  of  the  Court  below, 
makinff  absolute  a  rule  for  a  new  trial,  the 
respondent  cannot  support  that  decision  on  the 
ground  that  the  verdict  was  against  the  weight 
of  evidence;  for  under  the  Common  Law  fio- 
cedure  Act,  1854,  the  Court  of  Appeal  has  no 
jurisdiction  to  entertain  that  question  in  any 
form.  Morrison  v.  Ihe  Universal  Marine 
Insur,  Co,  (Ex.  Ch.),  Ex.,  llfl 


—  time  for  giving  notice  of  appeal  to  Judge  of 
County  Court.    See  Limitations,  Statute  of. 

Abbitsation — UabilUy  of  arbitrator  for  want  of 
care  or  skill:  average  adjuster— Where  parties, 
in  order  to  ascertain  avenge  oontribntion  in 
dispute,  agree  that  an  average  adjuster  fw 
reward  shall  ascertain  and  adjust  the  amount 
and  agree  to  abide  by  his  decision,  such  average 
adjuster,  having  given  his  decision,  is  not  liable 
to  an  action  for  carelessness,  negligence  and 
unskilf^ess,  if  he  has  acted  in  good  fidth. 
The  Tharsis  Sulphur  and  Copper  Q),  (lim,)  v. 
Loftus,  C.P.,  6 

Abbbst — of  fugitive  criminal.  See  Extradition 
Aot. 

Attaghkbnt.    See  Attorney  and  Solicitor. 

Attachmbnt  op  Debt — garnishee  order:  rule  of 
court] — After  a  rule  has  been  discharged  with 
costs,  the  person  in  whose  favour  the  rule  has  been 
discharged  cannot  obtain  a  garnishee  order  under 
the  Common  Law  Procedure  Act,  1854, 8s.  60, 61 ; 
the  Act  1  &  2  Vict.  c.  110.  s.  18,  giving  to  rules  of 
the  Courts  of  Common  Law  the  effect  of  judg- 
ments for  the  purposes  of  the  Act,  but  not  actaally 
making  them  judgments.  Ihe  Sunderlimd  Loctd 
Marine  Board  v.  FranJdand,  Q.B.,  13 

—  interpleader  order  for  payment  of  costs: 
garnish^]  ^An.  order  for  the  payment  of 
costs,  made  in  pursuance  of  1  &  2  WilL  4. 
c.  68,  which,  by  s.  7,  may  be  entered  of 
record,  and  shall  then  have  the  force  and 
effect  of  a  judgment,  does  not  become  a  judg- 
ment 80  as  to  enable  the  person  in  whose 
favour  it  is  made,  to  obtain  the  benefit  of  ^e 
garnishee  clauses  of  the  Common  Law  Proce- 
dure Act,  1854.    Best  v.  Pembroke,  Q.B.,  212 

bankrupts  money] — The  surplus  money  due 
to  a  bankrupt  out  of  nis  estate  after  payment  of 
20«.  in  the  pound  to  the  creditors  under  the 
bankruptcy,  is  not  a  "  debt "  due  to  the  bankrupt 
£rom  the  official  assignee  ^though  the  bankrupts 
estate  remains  vested  in  him)  which  can  be  at- 
tached under  the  garnishee  clauses  of  the  Com- 
mon Law  Procedure  Act,  1854,  by  a  judgment 
creditor  of  the  bankrupt.  Hunter  y,  Greensill; 
Fitzgerald  v.  same,  C.P.,  55 

—  See  Foreign  Attachment.   Piohibition. 

AiTOBNBT  AMD  SouciTOB — attachment:  rule 
for  payment  of  money] — The  Court  will 
refuse  to  grant  an  attachment  against  an 
attorney  for  disobeying  a  rule  of  Court 
ordering  him  to  pay  money,  unless  special 
circumstances  be  shewn,  as  the  remedy  for  such 
disobedience  is  by  execution  under  1  &  2  Vict, 
c.  110.  8.  18.  In  re  Ball,  C.P.,  104 

— —  suspension  of  by  superior  courts] — When 
another  superior  Court  has  made  an  order  to 
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Bumend  an  attorney  for  iniscondact»  this  Oonrt 
will  grant  a  rule  nisi  for  a  similar  suspension, 
upon  proof  of  all  the  materials  used  b^ore^he 
other  Court,  of  the  judgment  delivered,  and 
Older  made  by  such  other  Court,  and  of  the 
identity  of  the  attorney.  This  rule  nm  will 
make  itself  absolute  unless  cause  be  shewn 
within  the  time  prescribed  therein.  In  re 
Turner,  Ex.,  63 

Auction — ^oods  withdrawn  from  sale:  liahUiiy  of 
auctioneer :  indemnity]  —Defendant  advertised  in 
newspapers  that  a  sale  by  auction^  would  take 
place  on  a  particular  day  in  a  country  town. 
He  also  circulated  catalogues  spedfying  the 
articles  to  be  sold.  Plaintifr  attended  the 
sale  intending  to  buy  certain  aiticles  specified 
in  the  catalogue,  but  on  the  day  of  sale  they 
were  withdrawn  by  defendant: — Held,  that 
there  was  no  implied  contract  by  defendant  to 
indemnify  plaintiff  against  the  expense  and 
inconvemence  which  he  had  incurred.  Harris 
y.  Nickereon,  Q.B.,  171 

ALLOT  Act.    See  Municipal  Election. 

Bamxbb    and    Bamxino    Compakt  —  nmrepre- 
eentation    hp   manager:    credit    of  customer: 
joint  liabiltty  of  liank  and  manager:    signa' 
ture    of    aaent]  —  Plaintiff,    a    customer    of 
the  S.  &  H.  B^ik,  was  asked  to  sell  some  iron 
of  the  value  of  2,000/.  or  8,000/.  toE.;  he  re- 
quired a  reference  as  to  the  credit  of  K.,  and 
was  referred  to  the  C,  branch  of  the  G.  Bank- 
ing Company.  At  his  request  the  manager  of  the 
8.  and  H.  Bank  wrote  to  the  manager  of  the  C. 
branch  of  the  G.  Banking  Company,  of  which 
one  of  the  defendants  was  a  public  officer — "  I 
shall  be  much  obliged  by  the  favour  of  your 
opinion,   in   confidence,  of  the    respectability 
and  standing  of  Sir  W.  Eussell,  and  whether 
you  consider  him  responsible  to  the  extent  of 
50,000/.'*    Defendant  Goddaid,  who  was   the 
manager  of  the  C.  branch,  wrote  in  answer — *'  I 
am  in  receipt  of  your  favour  of  the  8th  instant, 
and  beg  to  say,   in  reply,  that  Sir  William 
Bussell  is  the  Lord  of  the  Manor  of  Charlton 
Kings,  near  this  town,  with  a  rent  roll,  I  am 
told,  of  over  7,000/.  per  annum,  the  receipt  of 
which  is  in  his  own  hands,  and  has  large  ex- 
pectancies, and  I  do  not  believe  he  would  incur 
the 'liability  you  name,  unless  he  was  certain 
to  meet  the  engagement."    The  representation 
contained    in  the   last-mentioned    letter    was 
&lse,  to  the^knowled^  of  the  defendant  God- 
dard,  who,  in  writing  it,  acted  within  the  scope 
of  the  general  authority  conferred  upon  him  as 
manager  of  the  branch,  but  the  banking  com- 
pany had  no  knowledge  otherwise  than  through 
Goddard,  that  such  a  letter  had  been  written, 
nor  did  they  give  him  any  express  authority 
to  write  the  ^ffticular  letter.    The  G.  Bank- 
ing   Company  was  a  co-partnership,    formed 
under  7  Geo.  4.  c.  46 : — Edd^  that  the  signature 
of  defendant  Goddard  was,  under  the  drcum- 


Btances,  a  signature  not  of  an  agent  merely,  but 
of  the  banking  company,  and  therefore  **  of  the 
party  to  be  charged  therewith,"  within  the  6th 
section  of  9  Geo.  4.  c.  14.  Held,  also,  that  the 
commimication  contained  in  the  letter  was  not 
that  of  the  defendant  Gtxldard  personally,  but 
of  the  banking  company ;  that  plaintiff  being  a 
customer  of  the  S.  and  H.  bank  was  entitled  to 
maintain  an  action  in  respect  of  the  misrepre- 
sentation made  in  the  letter  written  by  God- 
dard; that  the  banking  company  was  liable 
for  the  fraudulent  representations  of  its  manager 
made  in  the  course  of  conducting  the  business  of 
the  company ;  and  that  Goddard  the  manager 
and  the  banking  company  were  both  liable  to 
be  sued  jointly.  8w\ft  v,  Winterbotkam,  Q.B., 
111 

^—  accounts  at  separate  branches  of  bank :  set' 
off] — ^In  the  absence  of  any  special  contract 
or  arrangement,  there  is  no  obligation  on  a 
banking  company  to  honour  the  cheque  of  a 
customer  presented  at  one  of  their  branch  offices 
where  he  has  a  balance  standing  to  his  credit^ 
when  he  has  overdrawn  his  account  at  another 
branch  office  to  an  amount  greater  than  such 
balance,  so  that  the  company  are  in  fact  not 
indebted  to  hiuL  Ctamet  v.  M*Kewan,  p,o,f 
Ex.,  1 

BAifXBTTFTCT — bUl  givcn  for  debt  discharged  by 
bankruptcy'] — No  action  can  be  maintained  on  a 
bill  accepted  in  consideration  only  of  a  debt  dis- 
charged by  a  bankruptcy  or  arrangement  under 
the  Bankruptcy  Act,  1861,  although  such  bill  was 
given  after  the  repeal  of  that  Act  by  the  Bank- 
ruptcy Eepcal  Act,  1869  (32  &  38  Vict,  c 
83).    Eimini  v.  B,  Van  Fraagh,  Q.B.,  1 

'^— jurisdiction  cf  county  court] — ^Where  a  peti- 
tion in  bankruptcy  is  preferred  under  32  &  33 
Vict  c  71  in  a  County  Court  against  a  person 
as  residing  within  its  district,  and  he  is  adjudi- 
cated bankrupt  thereon,  such  adjudication  not 
being  rescinded  or  appealed  against  is  final 
and  conclusive,  though  it  turns  out  that  he 
traded  within  the  London  district;  and  the 
trustee  in  bankruptcy  is  entitled  to  the  proceeds 
of  an  execution  on  such  trader's  goods  which 
are  retained  in  the  sheriff's  hands  under  sec- 
tion 87,  due  notice  of  the  petition  having  been 
given  under  that  section,  as  it  is  not  necessary 
that  the  abjudication  should  be  against  such 
person  as  a  trader,  and  it  is  sufficient  if  there 
be  an  ac^ndication  against  him  and  he  be  in 
fact  a  trader.  Bevetfy,  Blake  (Ex.  Ch.),  C.P., 
165 

—  extraordinary  resolution  of  creditors:  com- 
position  payable  by  instalments:  security  to  be 
given] — in  accordance  with  the  provisions  of 
s.  126  of  the  Bankruptcy  Act,  1869,  an  extra- 
ordinary resolution  was  passed  by  the  proper 
majority  in  number  and  value  of  the  creditors 
of  the  defendant,  a  debtor,  that  a  composition 
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should  be  accepted,  payable  by  three  instal- 
ments, and  that  the  second  and  third  instal- 
ments should  be  secured  by  the  promissory 
notes  of  the  defendsoit  and  a  third  person : — 
Hddt  in  an  action  by  a  creditor  who  did  not 
attend  or  vote  on  the  resolution,  that  such  resolu- 
tion, although  duly  passed  and  registered,  did 
not  constitute  any  ddence,  there  being  no  proof 
that  the  defendant  had  paid  or  tendered  the 
two  instalments  which  had  become  due  before 
action,  or  that  he  had  delivered  the  promissory 
notes.     QMney  y.  Lording ^  Q.B.,  103 

Bankbuftct  (continued)  —  resolution  for  com- 
position  pleadable  in  oar  to  action  for  debt 
before  d^ault  in  payment  of  compoeitum] — 
If,  after  an  eztraominary  resolution  to  accept 
a  composition  payable  at  a  future  time  or  by 
instilments,  in  satisfaction  of  the  debts  due 
to  creditors  by  their  debtors,  has  been  duly 
passed,  confirmed  and  registered  under  sec- 
tion 126  of  the  Bankruptcy  Act,  1869,  a 
creditor  who  is  bound  by  the  resolution  sues 
for  his  original  debt  before  default  in  payment 
of  the  composition,  or  of  any  instalment,  the 
resolution  is  pleadable  in  bar  of  the  action.  Slater 
T.  Jones  ;  and  Capes  y.  Ball,  Ex.,  122 

— ^  declaration  of  inability  to  pay:  when  fling 
complete]-—A  declaration  of  a  debtor^s  inability 
to  pay  ms  debts  is  filed  within  the  meaning  of 
the  Bankruptcy  Act,  1869  (82  &  83  Vict  c. 
71),  s.  6.  subs.  4,  so  as  to  constitute  an  act  of 
bunkruptcy,  when  it  is  delivered  to  the  proper 
officer  at  the  proper  office  for  that  purpose 
^rith  the  intention  that  it  should  be  med. 
lian^ord  v.  Maule,  C.P.,  231 

act  cf  bankruptcy :  pHedae  of  trader's  whole 

property  to  secure  previously  contracted  debt  to 
n-rditor  in  possession  with  lien] — Traders  ver- 
bally pledged  their  goods,  which  formed  sub- 
Htnntially  tne  wholeof  their  property,  as  security 
for  a  previously  contracted  debt,  to  a  creditor, 
\rho  already  had  possession  of  the  goods  and  a 
li^'u  on  them  for  money  advanced.  The  debtors 
were  in  fact  insolvent,  but  the  jury  found  that 
the  transaction  was  entirely  bona  fide: — ^eW, 
that  the  pledge  was  not  "  a  fraudulent  convey- 
ance, gift,  delivery,  or  transfer,"  within  the 
Bankruptcy  Act,  1869,  section  6,  sub-section  2. 
FhUps  V.  Homstedt,  Ex.,  12 

See  Attachment  of  Debt 

Babok  akd  Fxmb.    See  Husband  and  Wife. 

Bastabdt— Evidence  after  death  of  mother.  Hear- 
ing at  petty  sessions,    B,Y,ArmUageQiL.0,,\5), 

Bill  of  Exchanob— oZ^o^iVmi  of  date:  evidence 
qf  alieratim  under  plea  of  non-aoeeptance] — 
Where  plaintiff  sues  on  a  bill  of  exchanee  pay- 
able after  date,  and  t]>«  date  of  the  bUl  pro- 


duced corresponds  with  the  date  stated  in  the 
declaration,  defendant  may,  under  a  plea  tra- 
versing the  acceptance,  prove  that  when  he 
accepted  the  bill  it  bore  a  different  date,  and 
that  the  alteration  was  made  without  his  know- 
ledge and  after  the  bill  had  been  put  into 
circulation.    Hirschmann  y.  Budd,  Ex.,  118 

_».  leave  to  (^pear:  dtfence  in  abatement] — 
Where  a  writ  is  issued  under  *'  The  Summary 
Procedure  on  Bills  of  Exchange  Act  1865,"  a 
defence  in  abatement  that  the  defendant  was 
joint  acceptor  of  the  bill  of  exchange  with 
another,  is  a  legal  defence  entitling  him  to  leave 
to  appear  under  section  2.  Casdla  v.  Darton, 
C  J>.,  68 

_».  consideration.    See  Bankruptcy. 

Bill  of  Ladiko—**  valuct  wewht,  and  ooniemts  tm- 
known"] — ^Where,  on  a  closed  package  being 
shipped  for  carriage,  a  bill  of  lading,  containing 
an  innocent  misdescription  of  its  contents  is  pre- 
sented to  the  master  of  the  ship,  and  he,  without 
asking  questions  or  examination,  stamps  thereon 
*'  weight,  value  and  contents  unknown,  there  is 
a  contract  to  carry  the  nackage  whatever  its 
contents  may  be.  What  is  the  measure  of  damages 
for  loss  of  the  contents  seems  doubtfuL  Lefmu 
v.  The  'General  Steam  Navigation  Co.,  C.P.,  1 

-^  ^oods  carried  under  biU  qf  lading  :  lien  for 
freight  although  goods  landed:  when  costs  of 
defending  an  action  reeotwro^l  —  Defendant 
shipped  goods  on  board  a  vessel,  chartered  by 
pUuntifis  on  a  voyage  to  a  foreign  port^  und^ 
a  bill  of  lading,  which  stated  ^t  the  goods 
were  to  be  landed  at  the  expense  and  risk  of 
the  consignee.  On  the  arrival  at  the  port  of  des- 
tination there  was  no  consignee  ready  to  receive 
the  goods,  and  the  vessel  was  thereby  detained 
there  for  a  considerable  time.  An  action  for 
unliquidated  damages  for  such  detention  was 
brought  against  plaintifib  by  the^owners  of  the 
vessel,  and  plaintiffs  defended  the  action,  after 
giving  notice  thereof  to  defendants,  who  re- 
fused to  have  anything  to  do  with  it  Plaintl£b 
afterwards  sought  to  recover  firom  defendants 
not  only  the  sum  awarded  in  that  action  for 
such  detention,  but  also  the  cost  incurred  in  de- 
fending it  At  the  trial  the  judge  left  it  to  the 
jury  to  say  whether  it  was  reasonable  in  the 
present  plaintiffs  to  have  defended  that  action, 
and  whether  they  defended  it  in  a  reasonable 
way.  The  judge  also  told  the  juiT  that  the 
captain  would  lose  his  lien  fat  firaigjat  by  land- 
ing the  goods,  as  it  did  not  appear  that  there 
was  any  warehouse  at  such  foreign  port  similar 
to  those  under^the  English  warehousing  statotes. 
The  jury  having  found  for  plaintins  for  the 
amount  claimed, — Held,  that  the  question  was 
rightly  left  to  the  jury  as  to  the  liability  of  the 
defendants  to  the  costs  of  the  action  brondit 
against  the  pluntifib*  Also,  that  the  directaoa 
of  the  judge  that  the  captain  could  not  land 
the  goods  without  losing  his  lien  for  freight  was 
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wrong,  as  being  too  general  in  its  terms,  since 
he  might  land  them  and  yet  preserve  his  lien 
for  freight  if  he  kept  them  entirely  within  his 
own  exclusive  control.  Mora  le  Blanch  v. 
WiUon,  C.P.,  70 
Ctt^rtf— -whether  the  captain  would  not  lose  such 
lien  if  the  goods  when  landed  were  placed  in 
the  hands  of  an  independent  person,  wno  would 
have  allien  on  his  own  behalf,  even  though  he 
should  undertake  to  the  captain  not  to  deliver 
the  goods  to  the  consignee  withont  being  paid 
the  claim  for  freight    Ibid. 

^—  freight :  delivery  of  damaged  cargo : 
invoice  quantity  as  per  hill  of  lading : 
"  quantity  and  auality  unknoion  "  ] — A  charter- 
party,  under  which  a  ship  was  chartered  for 
a  grain  cargo  from  the  Danube  to  the  United 
Kingdom  for  certain  freight  '*  per  imperial 
quarter  delivered,"  contained  a  provision  that 
in  the  event  of  the  cargo,  or  any  part  thereof, 
being  delivered  in  a  damaged  or  heated  condi- 
tion, the  freight  should  be  payable  on  the 
invoice  quantity  taken  on  boara,  as  per  bill  of 
ladinff,  or  half-freight  upon  the  damaged  or 
heated  portion,  at  the  captain's  option.  The 
bill  of  lading  stated  that  1,021  kilos,  were 
shipped  on  board;  but  the  master  added  at 
the  end  of  the  bill  of  lading,  before  signing 
it,  the  words,  "  quantity  and  quality  unknown. 
The  cargo  having  become  heated  on  the  voyage, 
the  master  claimed  to  exercise  his  option,  and 
to  be  paid  freight  upon  the  invoice  quantity,  as 
per  bill  of  lading : — Held,  that  the  addition  of 
the  words  "  quantity  and  quality  unknown  "  to 
the  bill  of  lading  by  the  master  did  not  take  away 
his  rip^ht  to  be  pidd  freight  upon  the  invoiced 
quantity  in  the  bill  of  lading,  and  that  the 
object  and  eSdCt  of  that  memorandum  was 
merely  to  protect  the  captain  against  any  mis- 
take that  might  occur  in  the  invoice  quantity 
in  the  biU  of  lading,  in  case  of  alleged  short 
delivery  or  deterioration  not  caused  by  his  de- 
fault    Tully  V.  Terry,  CP.,  240 

Bill  of  SjUM^eucceaeive  UUe  of  which  the  last  is 
alone  registered^ — ^Whereabill  of  sale  is  given  for 
good  consideration,  but  not  registered,  and  before 
Uie  expiration  of  the  time  for  registration  it  is 
annulled,  and  a  similar  bill  of  sale  given  which 
also  is  not  redstered,  and,  after  this  process  has 
been  repeated  several  times,  at  last  a  bill  of 
sale  is  avXy  registered,  such  last  bill  of  sale  is 
valid  against  execution  creditors  if  made  bona 
fids  wi&  the  intention  of  passing  the  property 
comprised  in  it    BmaXe  v.  Burr,  C.P.,  20 

—  description  of  grantor's  occupation] — ^A  clerk 
in  the  accountant's  office  of  a  railway  com- 
pany does  not  in  styling  himself  an  "ac- 
countant," give  a  sufficient  description  of  his 
occupation  to  satisfy  the  first  section  of  the  Bills 
of  Sale  Act  Larchin  y.  The  North  Western 
Deposit  Bank,  Ex.,  134 

— ~  See  Interpleader. 


Bond.    See  Payment  into  Court. 

Brbad — sale  of  otherwise  than  by  weight  Aerated 
Bread  Co,  v.  Ch^g,  M.C.,  117  ;  Q.B.,  192 

Burial  Fbbs — right  of  incumbent :  "  new  parish  "1 
—In  1851,  the  church  of  St.  T.  was  built  and 
consecrated.  In  1852,  an  order  in  council  under 
59  Geo.  3.  c.  134.  s.  16,  authorised  services  to 
be  performed  in  the  new  church,  assigned  a 
district  to  it  out  of  the  ancient  parish  of 
W.,  in  which  it  was  situated,  and  granted  the 
incumbent  the  fees.  There  was  then  no  burial 
ground  in  the  district,  and  the  persons  dying 
in  it  continued  to  be  buried  as  before  in  the 
churdiyard  of  the  parish.  The  plaintiff  was 
appointed  incumbent  of  this  church  in  1854, 
and  in  1856,  a  burial  ground  for  the  whole 
parish  was  consecrated,  the  district  of  the  new 
church  contributing  to  the  rates  for  providing 
it.  A  new  rector  of  the  parish  was  appointed 
in  lB6i:— Held,  by  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  Queen's  Bench, 
that  the  district  of  St.  T.  was  a  **  new  parish  " 
within  20  &  21  Vict.  c.  81,  and  that  the  plaintiff, 
on  the  first  avoidance  of  the  rectory,  was  en- 
titled to  the  burial  fees  in  respect  of  inhabi- 
tants of  St  T.  buried  within  the  parish. 
Cronshaw  v.  The  Wigan  Burial  Board  (Ex.  Ch.), 
Q.B.,  187 

Cakal  A2fD  Cakal  CoirPAior — rights  of  owner 
of  coal  mines  under  canal:  liability  (f 
canal  company] — In  this  case  the  Court  of 
Queen's  ^ench  (Hannbk,  J.,  dissenting), 
having  held  that  the  defendants  were  not 
responsible  for  damage  to  the  mines  by  water 
escaping  from  the  canal,  as  there  was  no  proof 
of  any  negligence  on  their  part,  or  of  anyuiing 
done  m  excess  of  their  statutory  powers, — Held, 
by  the  Exchequer  Chamber,  affirming  the  deci- 
sion below  (41  Law  J.  Kep.  aB.  121),  that  the 
action,  for  the  reasons  above  given,  was  not 
maintainable.  And  semble,  per  Kbllt,  C.B., 
and  PiooTT,  B.,  that  plaintiff  were  entitled  to 
relief  under  the  compensation  clauses  of  the 
Canal  Acts.  Dunn  v.  The  Birmingham  Canal 
Company  (Ex.  Ch.),  Q.B.,  34 

Carbiebs  bt  Railway — n^Ugenoe :  cattle:  if^ury 
caused  by  restlessness] — ^The  G-.  N.  R.  Co.  and  the 
defendants  agreed  that  a  complete  and  full  system 
of  interchange  of  traffic  should  be  established  from 
all  parts  of  one  company  and  beyond  its  limits, 
to  all  parts  of  the  other  company  and  beyond 
its  limits,  with  through  tickets,  through  rates 
luid  invoices,  and  interchange  of  stock  at  junc- 
tions, the  stock  of  the  t\i'o  companies  being 
treated  as  one  stock.  The  agreement  provided 
for  the  division  of  the  traffic.  The  plaintiff, 
wishing  to  send  a  cow  from  D.  to  S.,  went  to 
the  station  of  the  G.  N.  B.  Co.  at  B.  and  booked 
her  for  S.  by  the  defendants'  line.  He  signed  a 
contract,  by  which  it  was  agreed  that  the  cow 
was  to  be  conveyed  upon  certain  conditions, 
one  of  which  was  as  foUowa— "The  G.  N.  B. 
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Co.  give  notice  that  they  convey  hones,  cattle, 
sheep,  pigs  and  other  lire  stodc  in  waggons, 
subject  to  the  following  condition:  That  they 
will  not  be  responsible  for  any  loss  or  iinury 
to  any  horse,  cattle,  sheep  or  other  animal,  in 
the  receiving,  forwarding  or  delivering,  if  such 
damage  be  occasioned  by  the  kicking,  plunging 
or  restiveness  of  the  animaL**  The  cow  was  put 
into  a  truck  belonging  to  the  defendants,  and 
was  conveyed  to  S.,  where  a  servant  of  the  de- 
fendants, who  was  in  charge  of  the  yard  or 
loading  place,  let  her  out  of  £he  truck,  although 
he  was  cautioned  by  the  plaintiflf  not  to  [do  so 
at  that  time.  The  cow  rushed  out  of  the  truck, 
and  after  running  about  the  yard,  got  upon^the 
line  and  was  killed : — Hdd,  per  totam  Curiam, 
having  power  to  draw  inferences  of  fact,  that 
the  0.  N.  R.  Co.  were  the  agents  of  the  de- 
fendants to  make  the  contract  for  the  carriage 
of  the  cow,  and  that  if  the  defendants  were 
not  protected  by  the  condition  above  set  out, 
an  action  was  maintainable  against  them. 
Held  alsOf  per  Bulckbubn,  J.,  and  Lush,  J. 
(Mbllob,  J.,  dissentiente)t  that  the  accident 
to  the  cow  was  attributable  to  the  fact  that 
the  porter  let  her  out  of  the  truck  without 
waiting  a  reasonable  time,  as  he  might  have 
done,  and  that  the  defendants  were  therefore 
liable  to  the  plaintiff  for  the  value  of  the  cow. 
Gill  V.  The  Atanchester,  ffc.,  Sail.  Co,,  Q.B.,  89 

Cabbibbs  bt  Railway  (continued)  —  laU  de* 
livery  of  goods :  non-acceptance  of  goods  bv 
consianee:  special  notice  to  carrier:  damages] 
—  Plaintiffs  in  the  beginning  of  the  year 
1871,  contracted  to  supply,  at  4s,  a  pair, 
a  large  quantity  of  shoes  to  H.  &  Co.,  who 
required  them  to  fulfil  a  contract  for  the  supply 
of  the  French  army  during  the  late  war.  The 
last  day  for  delivery  bv  maintiffs  was  the  3rd 
of  February,  1872,  and  all  shoes  not  so  delivered 
would  be  thrown  back  on  plaintiffii'  hands. 
Plaintiffs  delivered  a  certain  quantity  of  shoes 
to  defendants  (the  Midland  Railway  Company) 
at  Kettering,  consigned  to  H.  &  Co.,  m 
London,  in  time  to  be  delivered  on  that  day. 
Notice  was  given  to  the  station  master  that 
plaintiffs  were  under  contract  to  deliver  on 
that  day,  and  if  not  so  delivered  the  shoes 
would  be  thrown  on  plaintiffii*  hands,  but 
no  further  information.  The  shoes  were  not 
delivered  by  defendants  till  the  morning  of 
the  next  day,  and  were  rejected.  Plaintiffs, 
using  their  utmost  endeavours,  could  only  sell 
the  rejected  shoes  at  2s,  9d,  a  pair,  and  in  con- 
sequence of  the  cessation  of  tne  war  the  con- 
signees, but  for  their  French  contract,  could 
not  have  sold  them  at  a  higher  price  even  if 
duly  received.  Defendants  paid  into  Court  201,, 
which  was  sufficient  to  cover  the  incidental  ex- 
penses and  the  ordinary  damages  to  which 
plaintiffii  would  be  entitied,  but  the  latter 
claimed  to  be  entitled  to  recover  the  difference 
between  4s,  and  2s,  9d.  a  pair : — Held^  by  the 
majority  of  the  Court  of  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court  of  C<nnmon 


Pleas  (41  Law  J.  Rep.  (m.8.)  CP.  264^  that 
plaintiffs  were  not  entitled  to  recover  the  said 
difference.  Eom  v.  I%e  Midland  Bail.  Co.  (Ex. 
Ch.),  C.P.,  69 
Whether  the  rule  in  Hadley  v.  Baxendale  is  law 
seems  questionable.    Ibid. 

■  of  passengers :  agreement  by  passenger  to 
travel  at  his  own  risk]  —  Declaration,  that 
plaintiff  was  received  by  defendants,  a  railway 
compan^r,  as  a  passenger  to  be  safely  carried  on 
their  railway  on  a  ioumey  firom  Piel  Pier  to 
Carlisle,  and  that  defendants  so  negligentiy 
managed  the  railway  and  the  traffic  upon  it  that 
a  colSsion  took  place,  by  which  plaintiff  was 
injured.  Plea,  that  plaintiff  was  received  as  a 
passenger  under  an  agreement  that  he  should 
travel  at  his  own  risk.  Replication,  that  it  was 
by  reason  of  gross  and  wilful  negligence  and 
mismanagement  of  defendants  that  the  colll- 
sioB  took  place : — Held,  that  the  replication  was 
bad,  for  the  agreement  stated  in  the  plea  must 
be  taken  to  include  the  negligence  mentioned 
in  the  replication.  Macauley  v.  2%tf  Fumess 
Railwag  Co,,  Q.B.,  4 

— —  qf  passengers:  liabUityfor  negligence  of  (mother 
eon^yang  in  exercise^of  running  powers] — ^Under 
an  agreement  embodied  in  an  Act  of  Parliament, 
the  M.  Railway  Company  granted  running 
powers,  on  the  payment  of 'a  mileage  charge, 
over  a  portion  of  their  own  line  to  the  L.  R^- 
way  Company,  and  regulated  by  their  own 
servants  the  passage  of  all  the  trains  of  both 
companies  over  such  portion.  Through  the 
negligence  of  the  servants  of  the  L.  Company  in 
the  exercise  of  the  running  powers,  a  train  of 
that  company  ran  into  a  train  of  the  H.  Com- 
pany, by  which  the  M.  Company  were  carrying 
a  passenger  in  fulfilment  of  a  contract  over 
8U(m  Dortion  of  their  line.  The  servants  oi 
the  It  Company  were  not  guilty  of  any  negli- 
gence : — Held,  that  the  M.  Company  were  not 
Uable  to  the  passenger  for  the  ii\juries  caused 
by  the  collision,  since  the  servants  of  the  L. 
dompany,  whose  negligence  caused  the  oollisioo, 
were  not  concerned  in  the  carriage  of  the  pas- 
senger, and  were  not  employed  by,  or  under  the 
control  of,  the  M.  Company.  Wright  v.  7%e 
Midland  RaU.  Co,,  Ex.,  89 

-^—  of  passengers  :  carriage  door  Irft  ui^astened : 
contrvmtory  negUgenee] — The  plamtif^  in 
company  with  his  brother,  was  travelling  by 
an  underground  railway.  While  the  train  was 
in  motion  he  |[ot  up  for  the  purpose  of  looking 
out  of  the  window,  in  order  to  point  out  some 
object  to  his  brother,  and  placed  his  hand  against 
a  bar  which  went  across  the  carriage  window, 
when  the  door  fiew  open,  and  he  f^  out  and 
was  injured : — Held,  by  the  Exchequer  Chamber, 
upon  the  argument  of  a  rule,  to  enter  the  verdict 
for  the  defendants,  on  the  ground  that  there  was 
no  evidence  of  negligence  to  ffo  to  the  jury,  that 
the  rule  must  be  oischargM,  as  the  question 
whether  the  omission  to  fasten  the  doOT  was  the 
cause  of  the  accident  was  rightly  left  to  th«  jury. 
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Per  SxixT,  G.B. — That  aswiming  that  the 
questioii  of  contributory  negligoDce  could  be 
taken  into  account  in  oonaidering  whether  the 
plaintiff  had  established  a  prima  faeie  case,  tha% 
there  was  no  eyidence  of  contributory  negli- 
gence on  the  part  of  the  plaintiff.  Oee  ▼.  The 
Metropolitan  Sail.  Co,  (Ex.  Ch.),  aB.,  105 

■  of  passengers :  injury  by  removing  a  passenger 
from  a  railway  carriage  under  mistake] — By  the 
rules  and  bye-laws  of  a  railway  company  the 
porters  were  directed  to  prevent  passengers  from 
leaving  trains  whilst  in  motion,  and  to  do  all  in 
their  power  to  promote  the  com^rt  of  the  passen- 
gers and  interests  of  the  company,  and  specially 
given  powers  of  removal  under  certain  specified 
circumstances  not  applicable  to  the  particular 
case.  And  it  was  found  by  a  case  stated  in  an 
action  for  injury  to  a  passenger  in  his  removal 
from  a  carriage  by  a  porter  under  the  mistaken 
idea  that  he  was  in  a  wrong  train,  that  he  was 
violently  removed  just  as  the  train  was  moving ; 
that  it  was  the  duty  of  the  porters  to  prevent 
passengers  going  by  wrong  trains  as  far  as 
possible;  but  if  they  were,  to  request  them 
to  alight,  and  on  refusal,  report  them  with  a 
view  to  charging  an  excess  of  fare,  but  not 
remove  them: — Held,  by  the  Court  of  Ex- 
chequer Chamber,  affirming  the  decision  of  the 
Court  of  Common  Pleas  (41  Law  J.  Bep.  (n.s.) 
CP.  278),  that  there  was  evidence  of  the 
porter  having  acted  within  the  scope  of  his 
authority  and  abused  it,  and  that  the  company 
were  responsible.  Bayley  v.  The  Manchester^ 
Sheffield  and  Unoohuhire  RaU.  Co,  (Ex.  Ch.); 
C  J>.,  78 

— -.  communication  between  passengers  and  guard] 
— A  railway  train  is  or  is  not  within  the  opera- 
tion of  section  22  of  the  Railways  Regulation  Act, 
1868  (which  requires  railway  companies  to  pro- 
vide communication  between  passengers  and 
gufurd  when  a  train  rons  twenty  miles  without 
stopping),  according  to  the  actual  instructions 
as  to  stopping  ffiven  to  the  company's  servants 
in  charge  of  £e  train.  And  therefore  where 
the  primary  cause  of  an  accident  to  a  train  not 
provided  with  such  means  of  communication 
was  the  brec^dnff  of  a  wheel-tire  (without  any 
negligence  on  the  part  of  the  companv  or  their 
servants),  and  several  minutes  elapsed  between 
the  first  shock  felt  by  the  passengers  and  the 
actual  disaster  resulting  in  the  mischief  com- 
plained of,  it  was  properly  left  to  the  jury  to 
say —First,  What  was  the  effect  of  the  company's 
time  tables  taken  together  with  the  special  in- 
structions given  to  Uieir  servants  wiUi  regard 
to  the  train  in  question  ?  and  second,  Whether 
the  absence  of  the  statutory  precaution  was 
conducive  to  the  accident  which  occurred? 
Blamires  v.  The  Lancashire  and  Yorkshire  Bail, 
a>.(Ex.Ch.),Ex.,  182 

CflBTiOBAJti — ^Time  for  application  for  to  remove 
order  of  quarter  sessions.  B,  v.  The  Justices  of 
BreeknocksMre  (M.C.,  135),  Q.B.,  233 


OHAicraBTT — common  interest  in  suhfeet'matter  of 
dispute :  relationship]  —  Declaration  that  H.,  a 
brother  of  defendant  and  a  cousin  of  plaintiff,  had 
died  leaving  landed  estates  and  personal  property, 
and  defendant  was  heir-at-law  of  deceased  and 
one  of  his  next  of  kin,  and  deceased  died 
leaving  a  will  whereby  his  property,  real  and 
personal,  was  left  to  persons  other  thian  plaintiff 
and  defendant,  and  plaintiff  believed  that  such 
will  revoked  a  former  will  by  which  testator 
had  bequeathed  certain  property  to  plaintiff 
and  in  consideration  that  plaintiff  would  take 
the  necessary  steps  to  contest  the  validity  of  the 
said  will  and  would  advance  certain  moneys 
and  obtain  evidence  for  such  purpose,  and  in- 
struct an  attorney  in  that  behalf,  defendant  pro- 
mised that  he  would  pay  to  plaintiff  one  half  of 
any  personal  property  and  convejr  to  him  a 
moiety  of  any  landed  estates  he  might  recover 
or  which  might  come  to  him,  defendant,  by 
reason  of  the  taking  of  such  proceedings  for 
the  setting  aside  of  such  will ;  and  plaint^took 
such  steps  as  aforesaid  and  advanced  certain 
moneys  and  instructed  an  attorney,  and  a  large 
sum  of  money  was  thereby  recovered  by  de- 
fendant, and  die  said  will  was  declared  invalid, 
and  defendant  became  entitled  to  and  obtained 
possession  of  lai^  landed  estates  of  the  de- 
ceased. Breach,  that  defendant  had  not  paid 
to  plaintiff  half  the  personal  property,  or  con- 
veyed to  him  one-half  of  the  real  estates : — Held, 
on  demurrer,  that  the  declaration  was  bad,  for 
the  agreement  beinff  to  advance  money  and 
procure  evidence  for  the  purpose  of  a  suit  in  con- 
sideration of  a  share  in  what  was  recovered  by 
it,  was  prima  facie  invalid  on  the  ground  of 
champerty,  and  that  the  relationship  of  the 
parties,  and  the  other  circumstances  stated  in 
the  declaration,  did  not  give  plaintiff  such  an 
interest  in  the  suit  as  to  alter  the  nature  of  the 
transaction.    Hutley  v.  Hutley,  Q.B.,  52 

Chabtbb-Pabtt — voyage:  illegality:  Contagious 
Diseases  {Animals)  Act,  1869:  order  in  council] — 
A  charter-party  was  made  in  France,  by  which  it 
was  stipulated  that  the  ship  should  proceed  to 
Trouville,  a  port  in  France,  and  should  there 
load  a  cargo  of  hay,  and  proceed  therewith 
direct  to  London ;  aU  cargo  to  be  brought  and 
taken  from  the  ship  alongside.  The  agent  of 
defendant,  the  charterer,  told  the  master  that 
the  consignors  would  require  the  hay  to  be  de- 
livered at  a  particular  wharf  in  Deptford  Creek, 
and  that  he  should  proceed  there  on  his  arrival 
in  London,  which  he  promised  to  do.  On 
arriving  in  the  Thames,  ne  was  informed  that 
by  an  order  in  council  made  under  the  Conta- 
gious Diseases  (Animals)  Act,  1869,  it  was 
illegal  to  land  in  Great  Britain  hay  brought  from 
Franco.  The  order  in  council  was  in  existence 
when  the  charter-party  was  entered  into,  but 
neither  of  the  parties  knew  of  it,  nor  did  the 
shipowner  contemplate  any  violation  of  the  law. 
Defendant  after  a  time  exported  the  hay,  and 
the  shipowner  brought  an  action  against  him 
to  recover  damages  in  respect  of  the  detention 
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of  the  ship! — Held,  thftt  under  these  eizciim- 
stances  defendant  conld  not  set  up  as  a  defence 
that  thoTojage  was  illegal.  Waugh  y.  Morris, 
aB.,  67 

Ghabteb-Pabtt  (continued)  —  warranty:  ex* 
pectcd  to  he  at  A,  about  the  15/A  of  December] 
— In  a  charter-party,  dated  14th  Norem- 
ber,  1871,  defendant's  ship  was  chartered  to 
plaintiff  as  follows — "  It  is  this  day  mutually 
agreed  between  Messrs.  M.  &  B.,  of  the  good 
British  steamship  Ceres,  of  the  measurement, 
&c,  whereof,  &c.,  is  master,  expected  to  be  at 
Alexandria  about  the  15th  of  December,  and  the 
plaintiff,'*  &c.,  &c.  The  declaration  setting 
out  the  charter-party  alleged  as  a  breach  that 
the  ship  was  not  then  expected  to  be  at  Alexan- 
dria about  that  day,  but  was  then  in  such  part 
of  the  world  and  under  such  engagements  that 
the  ship  could  not  perform  her  said  engage- 
ments and  arrive  at  Alexandria  about  the  said 
day: — Heid,  on  demurrer,  that  the  statement 
in  the  charter-party  was  a  warranty  or  condition 
that  the  ship  was  then  in  such  a  place  and  under 
such  engagement  as  that  she  might  reasonably 
be  expected  to  be  at  Alexandria  about  the  day 
mentioned,  and  that  the  breach  was  well  as^ 
signed.     Corkling  v.  Massey,  C.P.,  163 

A  plea  to  the  above  declaration  set  out  the  posi- 
tion in  which  and  cortain  engagements  under 
which  the  ship  then  was,  and  alleged  notice 
thereof  to  plaintifl^  and  that  the  charter-party 
was  made  subject  to  the  condition  that  the  said 
vessel  should  with  all  convenient  speed  fulfil 
her  said  engagements,  and  then  sail  and  proceed 
to  Alexandria,  and  averred  performance  of  the 
said  condition : — Held,  thattJie  plea  was  a  good 
plea  upon  the  authority  of  Young  v.  Austen  (38 
Law  J.  Rep.  (n.s.)  C.P.  233).    Ibid. 

—  prima  facie  evidence  of  damage :  onus  of 
proof] — A  charterer  who  has,  through  the 
shipowners'  default  in  not  being  ready  to  load 
at  the  time  agreed  upon,  been  compelled  not 
onlv  to  pay  increased  freight,  but  also  to  pay  a 
higher  price  for  the  article  to  be  shipped,  is— 
in  the  absence  of  evidence  that  he  will  be  able 
to  sell  at  a  corresponding  increased  price  at  the 
port  of  delivery,  or  of  other  evidence  that  he 
will  not  be  a  loser  —  entitled  to  recover  as 
damages  the  additional  price  paid  as  well  as 
the  difference  in  freight.  Featherston  v.  Wil' 
kinson,  Ex.,  78 

— ^  See  Demurrage. 

Church — right  of  presentation  to  incumbency :  elec- 
tion of  trustee  under  5  Geo,  4.  c.  103] — Under 
6  Geo.  4.  c.  103,  a  church  building  Act,  where 
only  one  subscriber  of  50/.  is  left  surviving,  and 
only  one  trustee  by  election,  the  incumbent 
of  the  parish  becomes  trustee  ex  officio  jointly 
with  the  surviving  trustee  by  election,  and,  on 
the  death  of  the  latter  within  forty  vears,  en- 
titled to  nominate  on  the  vacancy  in  the  incum- 
bency of  the  church.  Alien  v.  The  Bishop  of 
Gloucester  and  Bristol,  (HJi.),  CJP.,  299. 


Chdschwabdvms— e^^effOM  of  byperpekud  euraU 
under  eanon  89] — ^A  perpetual  curate  is  a 
"  minister  **  within  the  Act,  the  general  eostom 
founded  on  canon  89  bv  which  chaichwardens 
in  every  parish  are  to  be  choeen  by  the  joint 
consent  of  the  minister  and  the  parishioners, 
and  if  they  cannot  agree,  one  by  the  minister 
and  another  by  the  pariBhioners.  H.  r.  Allen, 
aB.,  37 

CoMMiTUEirT — second  committal  for  same  default. 
See  County  Court. 

Common — exclusive  right  qf  pasture:  evidence]-^ 
Where  an  exclusive  right  of  pasturage  had  been 
enjoyed  for  a  long  series  of  years,  but  was  dee- 
cnbed  in  various  documents  as  a  right  of  com- 
mon, the  Court  held  as  a  conclusion  of  f^t 
that  such  description  did  not  cut  down  the  ex- 
clusive right  so  established  by  user.  Johnson 
V.  Barnes  (Ex.  Ch.),  CJP.,  269 

CoMPAMT — liability  of  trantferee  upon  an  implied 
contract  to  ind^nify  transferor  against  loss  on 
shares]^On  the  4th  of  September,  1865,  plaintiff 
sold  to  defendant  twenty  shares  in  a  joint-stock 
company.  On  the  8th  he  executed  a  transfer  to 
defendant,  who  paid  the  purchase  money,  and 
caused  the  transfer  to  be  registered  by  the  com- 
pany on  the  4th  ofDecem^r.  On  the  20th  of 
March,  1866,  defendant  transferred  the  shues 
to  M.  On  the  18th  of  April,  1866,  the  com- 
pany stopped  payment,  and  on  the  8th  of  May, 
1866,  was  ordered  to  be  wound  up.  On  the 
24th  of  July,  1866,  M.  was  nlaced  on  the  A.  list 
of  contributories,  being  tne  list  of  existing 
members.  On  the  30th  of  October,  1866,  M. 
executed  a  deed  of  inspectorship.  An  order 
was  made  upon  M.  to  pay  a  call  of  40/.  a  share, 
but  he  did  not  pay,  and  the  liquidators  fluled 
to  get  any  payment  out  of  his  estate.  On  the 
6th  of  December,  1867,  plaintiff  and  defendant 
were  placed  on  a  B.  list  of  contributories  as 
past  members  in  respect  of  the  shares.  On  the 
27th  of  December,  1866,  defendant  executed  a 
deed  of  inspectorship,  under  sect  192  of  the 
Bankruptcy  Act,  1861,  which  was  registered  on 
the  29th  of  December,  1867.  On  the  20th  of 
March,  1869,  the  Court  ordered  defendant  to 
pay  a  call  of  40/.  a  share,  but  he  did  not  do  so, 
and  on  the  10th  of  May  plaintiff,  in  pursuance 
of  an  agreement  of  compromise  made  between 
himself  and  the  official  liquidator,  paid  the  sum 
of  15/.  per  share  in  respect  of  the  twenty  shares 
sold  by  him  to  defendant : — Held,  that  he  had  a 
right  to  recover  from  defendant  the  sums  paid 
upon  an  implied  contract  bv  defendant  to  in- 
demnify him  against  loss  ana  liability^upon  the 
shares  transferred.  Kdlockv,  EnthHen,  QJB., 
174 

-^—  debentures  are  not  negociable  i$utruments] — 
A  company  incorporated  under  the  Companies 
Act,  1 862  (26  &  26  Vict  c.  89),  issued  a  debenture 
under  the  seal  of  the  company  and  counter- 
signed by  two  of  the  directors  imd  the  secreCaiy. 
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Bj  it  the  company  promised,  subject  to  condi- 
tions endorsed,  to  pay  to  the  bearer  the  sum 
of  lOOZ.  upon  the  Ist  of  May,  1872,  or  upon  any 
earlier  day  upon  which  it  should  be  entitled  to 
be  paid  off  or  redeemed  according  to  the  condi- 
tions. By  the  conditions  the  company  contracted 
not  only  to  pay  the  money,  but  also  to  cause 
a  portion  of  the  debentures  to  be  drawn  in  a 
stipulated  manner.  Of  late  years  a  custom 
of  trade  had  prevailed  to  treat  such  bonds  as 
negociable  instruments : — Eddy  that  the  deben- 
ture was  not  a  negociable  instrument,  and  that 
therefore  where  it  had  been  stolen  from  the 
owner,  no  action  could  bo  maintained  upon  it 
against  the  company  by  a  person  who  claimed 
through  the  thief.  Crouch  y.  The  Credit  Fancier 
Company,  Q.B.,  183 

— —  issue  of  debentures:  ultra  vires:  personal 
liability  of  directors  for  money  borrowed  to 
fay  off  debentures] — The  directors  of  a  rail- 
way company  which  had  exhausted  its  statut- 
able powers  of  borrowing  money  on  debentures, 
published  an  advertisement  in  which  they 
stated  they  were  prepared  to  receive  proposals 
for  loans  on  debentures  of  the  company  "  to 
replace  loans  falling  due,''  the  intention  of  the 
directors  being  to  apply  the  money  so  raised  in 
discharge  of  an  equal  amount  of  the  then  exist- 
ing debentures.  In  consequence  of  such  ad- 
vertisement W.  offered  to  lend  600?.  on  the 
debentures  of  the  company.  The  directors 
accepted  such  offer  and  promised  to  issue  a  de- 
benture to  him  when  he  was  prepared  with  the 
money.  On  the  faith  of  this  W.  paid  the  600/., 
and  the  directors  gave  the  money  to  H.  who 
had  held  debentures  of  the  company,  and  di- 
rected him  to  transfer  a  debenture  for  500/.  to 
"W.,  but  H.  kept  the  money  without  transferring 
any  debenture,  upon  which  the  directors  issued 
a  new  debenture  of  the  company  in  favour  of 
"W.,  but  which  was  not  binding  on  the  company 
as  it  was  in  excess  of  its  borrowing  powers : — 
Held,  that  on  these  facts  the  directors  were  to  be 
deemed  to  have  given  W.  a  warranty  that  they 
had  power  to  issue  a  debenture  to  him  which 
was  binding  on  the  company,  and  they  were 
therefore  personally  liable  for  the  breach  of 
such  warranty.     Wee/cs  v.  Property  CP,,  129 

—  trustee  and  cestui  que  trust :  obligation  to 
register  share  certificates] — ^H.  &  P.,  who  were 
directors  of  the  defendants*  railway  company, 
were  the  registered  holders  of  shares.  They 
held  the  shares  as  trustees  for  the  company. 
After  the  death  of  P.,  H.  became  the  registered 
holder  of  stock  in  which  the  shares  had  been 
converted,  and  which  he  held  as  trustee.  The 
coupons  or  certificates  for  the  stock  were  ob- 
tained by  H.,  and  he  deposited  them  in  a  bank 
as  a  security  for  an  advance  of  money.  The 
money  was  advanced  by  B.  at  the  request  of 
H.,  who  asserted  that  he  was  the  rejil  pro- 
prietor. B.  received  the  certificates  from  the 
bank.  No  deed  of  transfer  was  executed  in  the 
life-time  of  B.,  but  after  his  death  his  widow 
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required  H.  to  execute  a  transfer,  which  he  did. 
Neither  the  bank  nor  B.  had  given  any  notice 
to  the  defendants  that  they  had  any  claim  on 
the  stock,  and  the  defendants  had  regularly  re- 
ceived the  dividends.  As  soon  as  the  de- 
fendants discovered  the  fraud  committed  by  H., 
they  gave  notice  to  the  widow  of  B.  that  H.  had 
no  right  to  mortgage  the  stock,  as  it  stood  in  his 
name  merely  as  trustee,  and  they  refused  to 
enter  her  name  upon  the  register  as  proprietor 
of  the  stock : — Heldy  that  H.,  as  a  trustee,  had 
no  right  to  hold  the  certificates ;  that  the  de- 
fendants by  allowing  him  to  hold  them  had 
enabled  him  to  hold  himself  out  as  the  pro- 
prietor of  the  stock ;  and  that  the  prosecutrix 
was  entitled  to  a  mandamus  commanding  the 
defendants  to  enter  her  name  as  proprietor  of 
the  stock.  Robson  v.  Shropshire  Union  BaUways 
and  Canal  Co.  (Ex.  Ch.),  aB.,  193 

prospectus  omitting  statement  of  a  contract 
to  qualify  directors:  bondholder:  pleading  em- 
barrassing]— The  38th  section  of  the  Com- 
panies Act,  1867  (30  &  31  Vict.  c.  131),  enacts 
that  "  every  prospectus  of  a  company  "  shall 
specify  the  dates  and  names  of  the  parties  to 
any  contract  entered  into  by  the  company,  or 
the  promoters,  directors,  or  trustees  thereof 
before  the  issue  of  such  prospectus;"  "and 
any  prospectus "  "  not  specifying  the  same 
shall  be  deemed  fraudulent  on  the  part  of  the 
promoters,  directors  and  officers  of  the  company 
knowingly  issuing  the  same,  as  regards  any 
person  taking  shares  in  the  company  on  the  faith 
of  such  prospectus,  unless  he  shall  have  had 
notice  of  such  contract,"  A  declaration,  after 
alleginff  the  defendant  to  have  been  director  of 
a  certain  corporation,  and  that  before  the  issue 
of  the  prospectus  the  promoters  of  the  said 
corporation  harl  entered  into  a  contract  with 
the  defendant,  by  which,  in  consideration  of  the 
defendant's  name  appearing  in  the  prospectus 
as  such  director,  the  promoters  were  to  pay  him 
a  certain  sum,  averred  that  such  contract  was 
not  specified  upon  the  prospectus,  and  that  the 
defendant  knew  of  the  said  contract,  and  know- 
ingly issued  the  prospectus  with  fraudulent 
intent  to  induce  the  plaintiff  to  take  bouds  of 
the  said  corporation ;  and  that  the  plaintiff  took 
such  bonds  on  the  faith  of  the  said  prospectus, 
without  having  had  notice  of  the  said  contract ; 
and  by  reason  of  the  aforesaid  fraud  of  the 
defendant  the  plaintiff  lost  the  value  of  the 
said  bonds : — Ueldy  that  the  declaration  was  bad 
as  a  declaration  on  the  38th  section,  since 
that  section  does  not  apply  to  the  case  of  a 
bondholder,  and  that  the  declaration  if  treated 
as  a  declaration  at  common  law  for  a  fraudulent 
representation,  was  embarrassing,  and  likely  to 
delay  the  fair  trial  of  the  action,  within  the 
meaning  of  section  62  of  the  Common  Law 
Procedure  Act,  1862.  Cornell  v.  Torrens;  Same 
V.  Hat/;  Same  v.  Massey,  C.P.,  136 
Qu^c,  if  section  38  of  30  &  31  Vict  c.  131,  givr  s 
a  cause  of  action  where  a  prospectus  is  issued 
contrary  to  that  section.  Ibid. 
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CoxpAmr  (continued)— Bcgistration  of  stock  in 
name  of  married  woman.    See  Married  Woman. 

CoMPENSATiOK— Zai«i»  Clatues  Comolidaium  AcU  ' 
1846:  lands  injurioudy  affected]  —  FlainUff 
carried  on  business  in  premises  consisting  of  a 
house,  warehouse,  stables,  &c,  near  a  draw-dock 
leading  into  the  River  Thames.  The  dock  was 
free  and  public,  but  was  principally  used  by  the 
plaintiff  and  certain  other  persons  whose  pre- 
mises were  in  proximity  to  it.  A  roadway 
existed  between  the  ed^  of  the  dock  and  the 
plaintiff's  premises,  which  had  an  enhanced 
market  value  by  reason  of  their  proximity  to 
the  dock.  The  defendants  in  mftlring  an  em- 
bankment  under  their  private  Acts  filled  up  and 
destroyed  the  dock ;  and  thereby  the  plaintiff's 
premises  became  diminished  in  value  in  the 
market: — Held,  by  the  Court  of  Exchequer 
Chamber  (Clbasbt,  B.,  diasentiente),  afl&rming 
the  judgment  below,  that  the  plaintiff  was  en- 
titled to  compensation  under  8  &  9  Vict,  c 
18.  s.  68,  as  his  land  had  been  injuriously 
affected  by  the  defendants*  works.  McCarthy 
V.  The  Metropolitan  Board  of  Works,  CJ*.,  81 

for  injury  to  cattle  by  not  fencing.    See 

Eailway  Company. 

—  in  case  of  accidental  death.  See  Damages. 
And  see  Canal  and  Canal  Company. 

CoMTAaiousDi0BASBs(AinMAL8)  Act.  See  Amend- 
ment. 

CoMTncpT  OF  CoTTBT — Commitment  for.  See 
County  Court 

CoKTBACT— «afe  of  goods  to  he  delivered  by  instal- 
tnents :  breach  as  to  one  instalment :  continuation 
c<wi/racO— Haintiffe  agreed  to  take  from  de- 
fendants, "  say  about  6,000  to  8,000  tons  of  coal 
....  put  into  our  waggons  at  the  colliery ;  de- 
livery to  commence  from  Ist  of  July  next,  and 
to  be  taken  in  about  equal  monthly  quantities 
over  the  next  twelve  months,"  &c.  Defendants 
agreed  to  supply  the  coal,  "to  be  delivered 
into  your  waggons  at  our  collieries,  in  equal 
monthly  quantities  during  period  of  twelve 
months  from  the  1st  of  July  next,"  &c.  Up  to 
the  1st  of  August  plaintiffs  only  supplied 
waggons  suflBcient  to  take  away  158  tons  of 
coal,  whereupon  defendants  gave  them  notice 
that  they  cancelled  the  agreement  :—Held,  in  an 
action  by  plaintifis  to  recover  damages  in  re- 
spect of  tne  refusal  by  defendants  to  deliver 
anymore  coal,  that  defendants  were  not  justi- 
fied in  cancelling  the  agreement  in  consequence 
of  plaintiffs'  failure  to  send  waggons  in  the  first 
month  sufficient  to  take  away  the  quantity  of 
call  agreed  to  bo  delivered  in  that  month. 
Hoare  v.  Bennie  (29  Law  J.  Rep.  Ex.  73)  ques- 
tioned.    Simpson  v.  Crippin,  Q.B.,  28 

—  brewh  of  contract  for  sale  of  goods  to  be 
delivered  by  instalmaUs:  postponement  of  deli- 


very by  consent:  memorandtm  unikin  s.  17  of 
Statute  of  Frauds]— hi.  October,  1870,  defend- 
ants sold  to  plaictiffe  2,000  tons  of  iron  by  two 
contracts  in  writing  duly  signed,  each  of  whidi 
was  in  these  terms — "Sold  to  (plaintifl&)  1,000 
tons  of  Ferryhill  pig  iron  in  equal  quantities  of 
grey  forge,  mottled,  and  white,  price  60<.  per 
ton,  delivered  at  their  (plaintiffe*)  siding.  Deli- 
very in  monthly  quantities  over  1871,  or  sooner 
if  required.  Payment  by  their  four  months' 
acceptance  from  the  10th  of  the  month  follow- 
ing deliveiy."  No  iron  was  required  by  plaintiff 
or  delivered  l^  defendants  in  1870.  In  1871 
defendants  delivered  some  of  the  iron  by  instal- 
ments, but^  never  so  much  as  one-twelfth  of 
2,000  tons  in  any  one  month  except  December, 
being  continually  requested  by  plaintiflfe  to  with- 
hold deliveries,  sometimes  until  the  end  of  the 
current  month,  and  sometimes  until  further 
orders.  These  requests  were  made  by  letter,  and 
defendants  replied  by  letter  signifying  their 
assent.  In  December  plaintiff  gave  defendants 
notice  that  they  should  require  the  rest  of  the 
2,000  tons  to  be  delivered  before  the  end  of  the 
year.  Defendants  delivered  more  than  one- 
twelflh  of  2,000  tons,  and  refused  to  deliver  the 
remainder.  Plaintiflfe  having  sued  for  breach  of 
contract,— fi«^<?,  per  Kbixt,  C.B.,  and  Pioott, 
B.,  that  the  contract  was  for  the  delivery  of 
2,000  tons  in  equal  quantities  in  each  of  the 
twelve  months,  and  that  there  was  in  fact  no 
new  contract  to  deliver  the  monthly  deficiencieo 
at  some  subsequent  time ;  that  no  such  new  con- 
tract could  be  implied  in  law;  and  that  the 
action  was  therefore  not  maintainable.  Per 
Mabtik,  B.,  that  plainti£&  when  they  requested 
the  deliveries  to  be  withheld,  intended  that  the 
entire  quantity  of  2,000  tons  should  eventually 
be  delivered,  and  that  defendants  understood 
this  to  be  plaintiff'  intention,  and  that  (on  the 
principle  of  Ogle  v.  Vane)  the  plaintiflb  were 
entitled  to  recover  the  difference  between  the 
contract  price  of  the  undelivered  remainder,  and 
the  market  price  at  the  time  when  the  defend- 
ants refused  to  deliver.  Tyers  v.  The  Rosedale 
and  Ferryhill  Iron  Co.,  Ex.,  185 
SembU  per  Kkllt,  C.B.,  and  Pioott,  B.,  that  as- 
suming there  was  a  contract  to  postpone  the 
deliveries,. it  would  not  be  binding  within  s.  17 
of  the  Statute  of  Frauds,  if  not  in  writing.  Per 
Mabtik,  B,,  that  it  did  not  fall  within  &it  sec- 
tion, because  it  was  a  contract  not  for  the  sale 
of  goods  but  for  the  delivery  of  iroods  already 
sold.    Ibid.  *  ' 

alternative  promise:  construction  qf  contract 

alleged  in  declaration]— A  declaration  aileo^ 
that  defendant  received  certain  bills  of  la^ng 
and  drafts  on  the  terms  that  on  the  acceptance  of 
the  latter  by  one  B.,  the  former  should  be  de- 
livered to  him,  that  defendant  should  present 
such  accepted  drafts  to  B.  for  payment-,  and  re- 
mit to  plaintiff  the  proceeds  if  the  same  should 
bo  paid,  and  if  the  said  drafts  should  not  be 
paid,  either  return  the  same  to  plainli^  or  pay 
him  the  amount,  for  reward  to  defendant;  tnat 
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ereiything  happened  to  entitle  plaintiff  to  hare 
the  drafts  letarned  or  the  amount  thereof  paid 
by  defendant,  yet  defendant  did  not  return  the 
said  drafts,  nor  did  he  par  plaintiff  their  amount. 
Judgment  went  by  default,  and  it  appeared  that 
the  drafts  were  of  no  value : — Hdd^  by  the  ma- 
jority of  the  Court  (Kbatino,  J.,  Bebtt,  J., 
and  Gbotb,  J.),  that  the  true  construction  of 
the  declaration  was  that  defendant  promised  if 
he  did  not  return  the  drafts  to  pay  their 
amount,  which  was  therefore  recoverable ;  but 
per  Boynx,  C.J.,  the  contract  alleged  was  only 
alternative,  to  return  the  drafts  or  pay  their 
amount,  and  that  only  the  nominal  damases 
arising  from  the  least  burthensome  alternative 
were  recoverable.   DeveriU  v.  BumeU^  C.P.,  214 

—  voidable  not  void:  drunkenness :  ratificalion] 
— A  contract  made  when  one  of  the  parties 
to  it  is  so  drunk  as  to  be  incapable  of  trausactins 
business  or  knowing  what  he  is  about  is  not  voia 
but  voidable  only,  and  may  be  enforced  against 
him,  if  ratified  after  he  becomes  sober;  and 
this,  though  his  condition  was  known  to  the 
other  party  to  the  contract  at  the  time  of  making 
it.   Matthews  v.  Baxter,  Ex.,  73 

Contract  or  tort.     See  Taxation  of  Costs. 

And  see  Auction.  Carriers  by  Railway. 
Damages.  Charter-party.  Marine  Insurance. 
Master  and  Servant.  Principal  and  Agent. 
Vendor  and  Purchaser. 

CoMTBiBUTOBT.    See  Company. 

CoNvaBSioH  OF  Goods.    See  Trover. 

Copyhold — admittance  of  remainderman :  right  to 
oompel  admittance  of  termor  for  $feare] — Defen- 
dant's uncle,  who  was  tenant  in  fee  of  lands  in 
the  manor  of  B.,  according  to  the  custom  of  the 
manor  devised  his  estate  for  a  term  of  500  years 
upon  certain  trusts,  and,  subject  to  the  term,  to 
defendant  in  fee.  Upon  the  death  of  the  unde, 
the  lord  admitted  defendant,  who  was  an  in- 
fimt,  and  received  a  full  fine  in  respect  of  the 
admittance.  The  lord  further  insisted  that  the 
trustees,  the  termors  for  600  years,  should 
also  be  admitted,  and  should  pay  a  fine  in  re- 
spect of  that  term.  The^  refused  to  do  so,  where- 
upon, after  proclamation,  he  seized  quousgue 
and  brouffht  ejectment  to  try  his  right  to  the 
additional  fine :  — Held,  affirming  the  judgment 
of  the  Court  of  Queen's  Bench  (41  Law  J.  Rep. 
(n.s.)  Q.B.  263),  that  he  was  not  entitled  to  the 
fine,  and  could  not  maintain  the  action.  Evering- 
ham\,  IvattgSai,  Ch.),  Q.B.,208 

CopTBioHT — infringement :  enaravings :  fair  use  by 
one  author  of  another's  publication] — Between 
1849  and  1867  there  appeared  in  the  weekly  num- 
bers of  '*  Punch "  many  woodcuts  caricaturing 
Napoleon  III.  In  1871  defendant  published  a 
book,  of  which  Part  I.  consisted  of  a  letter-press 
history  of  Napoleon's  life.   Part  II.  was  called, 


**  The  same  story  as  told  by  popular  caricatures 
of  the  last  thirty  years,"  and  consisted  of 
woodcuts  copied  from  many  English  and  foreign 
publications.  Nine  of  these  were  exact  copies 
m  reduced  size  of  the  whole  or  part  of  the  nine 
woodcuts  which  had  appeared  in  nine  separate 
numbers  of  *•  Punch  "  during  the  above  period, 
and  were  inserted  without  any  acknowledge- 
ment that  they  had  appeared  in  **  Punch."  fiio 
registered  proprietors  of  "  Punch  "  brought  an 
action  for  this  infringement  of  their  copyright 
in  the  above  nine  numbers  of  **  Punch,"  each  of 
which  was  described  in  the  declaration  as  a 
"book  or  sheet  of  letter-press."  The  Court 
having  found  as  a  fact  that  defendant's  book  was 
published  with  the  same  object  as  **  Punch," 
namely,  to  amuse  the  public  and  to  make  a 
profit  by  the  sale,— ^e^,  therefore,  that  there 
had  been  an  infringement.  Bradbury  v.  Hotten, 
Ex.,  28 

CoBPOBATiON— ^an^  of  annuity  hy  resolution  not 
under  «0ar|---Certain  trustees  were  created  by 
Statute  a  body  corporate,  for  the  management  of 
the  navigation  of  a  river,  with  a  common  seal  and 
perpetu^  succession.  The  Statute  empowered 
them  to  levy  tolls,  and  enacted,  '*  That  it  shall 
be  lawful  for  the  trustees,  from  time  to  time, 
to  pay  and  allow  to  any  officer  or  servant  of 
the  trustees  whose  services  may,  from  any  other 
cause  than  that  of  misconduct,  be  no  longer  re- 
quired by  the  trustees,  such  annuity  oi^  other 
allowance  as,  having  regeird  to  length  of  ser- 
vice and  all  the  other  circumstances  of  the  case, 
may,  in  the  judgment  of  the  trustees,  be  reason- 
able and  proper,  and  the  trustees  may,  fix>m 
time  to  time,  pay  and  allow  such  annuity  or 
allowance  out  of  the  moneys  which  may  come 
to  their  hands  by  virtue  of  the  powers  and  pro- 
visions of"  certain  Acts.  The  plaintiff,  who 
had  been  their  clerk  for  forty  years,  having  in 
1 865  resigned  owing  to  ill  health,  the  trustees 
duly  passed  a  resolution  (which  was  not  sealed), 
that  his  resignation  "be  accepted,  and  that  a 
retiring  pension  of  300/.  per  annum,  free  of 
income  tax,  be  granted  to  him  during  the  re- 
mainder of  his  life."  The  pension  was  duly 
paid  quarterly  till  the  end  of  1871.  Early  in 
1872  the  defendants,  who  had  meanwhile  oeen 
substituted  for  the  trustees  by  Statute,  duly 
passed  a  resolution  to  reduce  the  pension  to 
150^  per  annum,  to  be  paid  during  their  plea- 
sure, and  paid  the  pension  for  the  first  quarter 
of  1872  on  the  reduced  scale: — Held,  that  the 
resolution  of  1865  was  irrevocable,  and  that 
the  plaintiff  could  recover  the  difference  for 
that  quarter  from  the  defendants  by  action. 
Marchant  v.  The  Lee  Conservancy  Board,  Ex., 
141 

Costs  —  of  defending  action,  when  recoverable. 
See  Bill  of  Lading.  And  see  Attachment  of 
Debt.    Taxation  of  Costs. 

CouNTT  CouBT — Contempt  not  committed  in  face  of 
court:  right  to  punish  offender]— A  County  Court 
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Judge  has  no  power  to  commit  any  one  for  con- 
tempt which  has  not  occurred  in  the  face  of 
the  Court.  Ex  parte  JoUiffe,  Q.B.,  121 
The  fact  that  the  County  Courts  Act,  9  &  10 
Vict,  c  96  (ss.  113,  114),  gires  a  limited  power 
of  summarily  dealing  with  contempt  committed 
in  face  of  the  Court,  but  is  silent  as  to  con- 
tempt committed  out  of  Court,  is  a  strong, 
if  not  conclusire,  argument  against  the  summary 
power  of  a  County  Court  Judge  to  punish 
for  such  contempt.  Ibid. 

CoTJNTT  CouBT  (continucd)— cowmf/te^  order: 
several  committals  for  same  defcnUt] — ^A  judg- 
ment debtor  having  made  default  in  payment  of 
the  judgment  debt  which  had  been  recovered 
against  nim  in  the  County  Court,  and  which  he 
had  been  ordered  to  pay  forthwith,  the  County 
Court  Judge  made  an  order  for  his  commitment 
to  prison  for  forty  days.  The  debtor  was 
arrested  thereon,  but  was  subsequently  dis- 
charged on  the  ground  of  his  being  privileged 
at  the  time  of  such  arrest,  as  a  witness  re- 
turning from  the  sessions.  The  debtor  was 
again,  and  whilst  the  order  for  committal  was 
still  in  force,  summoned  upon  a  judgment 
summons,  and  a  second  order  for  his  com- 
mittal for  the  same  default  in  not  paying  the 
judgment  debt  was  made  by  the  County  Uourt 
Judge : — Held,  that  the  Judge  had  no  power  to 
make  such  second  order  as  the  first  had  not  been 
executed.    HorsnaU  v.  Bruce,  C.P.,  140 

Held  also,  by  Bovnx,  C.J.,  and  Brett,  J.,  that 
where  a  judgment  debt  is  not  payable  by  instal- 
ments there  is  no  power  under  section  5  of  the 
Debtors  Act,  1869  (32  &  33  Vict  c  62),  to 
commit  the  debtor  more  than  once  for  de&ult 
in  not  paying  such  debt.    Ibid. 

-^-^^  jurisdiction  :  cause  of  action  arising  tohoUy 
or  in  part  within  district] — A'verbal  offer  to  buy 
goods  for  more  than  10/.  having  been  made  to 
the  vendor^s  agent  within  the  district  of  a 
County  Court,  was  communicated  to  the  vendor 
at  his  residence  outside  the  district,  where  he 
accepted  it  and  signed  a  memorandum  within 
sect  17  of  the  Statute  of  Frauds.  This  memo- 
randum with  a  counterpart  he  sent  by  post  to 
the  purchaser,  who  signed  the  counterpart 
within  the  district  The  vendor  having  de- 
livered the  goods  to  plaintiff's  agent  outside 
the  district,  the  purchaser  issued  a  plaint  in  the 
County  Court  against  the  vendor  to  recover 
damages  for  deficiency  in  weight : — Held,  that 
the  cause  of  action  arose  in  part  in  the  district 
so  as  to  give  the  County  Court  jurisdiction 
under  30  &  31  Vict  c  142.  s.  1.  hire  Green 
V.  Beach,  Ex.,  161 

_  Signing  case  by  the  Judge.  See  AppeaL 
And  see  Taxation  of  Costs. 

CovBHANT — Umilation  qf  covenant  in  Us  terms  gene- 
ral :  what  is  a  branch  of  a  railway] — The  Taff 
Vale  Bail  way  obtained  a  lease  from  the  trustees 
of  the  Bute  Bocks  at  Cardiff  of  land  which  they 


required  for  the  purpoeea  of  their  railway.  The 
lease  was  for  260  years.  With  a  view  to 
securing  that  the  proposed  railway  should  not 
be  used  so  as  to  take  custom  from  the  docks 
in  which  they  were  interested,  the  trustees  in- 
serted a  covenant  in  the  lease,  on  the  part  df 
the  railway,  that  the  company,  so  far  as  they 
were  able,  should  cause  all  minerals  whi<^ 
should  be  conveyed  upon  their  line,  or  any  part 
or  branch  of  it,  for  smpment  to  be  shipped  mto 
vessels  in  the  Bute  Ship  Canal  (West  Bute 
Dock),  or  in  some  basin  or  cut  thereto  belong- 
ing. Also,  that  when  any  minerals,  &c.,  which 
should  have  been  conveyed  along  the  Taff  Vale 
Bailway,  or  any  part  or  branch  thereof,  should 
be  shipped  into  any  vessel  in  any  dock  or  basin 
whatsoever  other  than  the  said  Bute  Ship  Canal 
(West  Bute  Dock),  or  in  some  dock,  basin  or 
cut  belonging  thereto,  the  Taff  Vale  Railway 
Company  should  pay  to  the  owners  of  the  said 
Bute  Ship  Canal  for  the  time  being  the  same 
wharfage  dues  in  respect  of  such  minerals  as 
would  have  been  payable  for  the  same  if  sudi 
minerals  had  been  shipped  at  the  said  Bute  Ship 
Canal.  After  the  line  of  railway  had  been  con- 
structed on  the  land  so  leased  to  the  Taff  Vale 
Bailway  Company,  the  company  took  a  lease 
of  another  line  (the  Penarth  Bailway)  which 
terminated  at  Penarth  Docks  on  the  south-west 
side  of  the  river  Ely,  the  Bute  Docks  being  on 
the  north-east  side  of  that  river.  The  Penarth 
Docks  and  the  Penarth  Bailway  were  one 
concern;  the  whole  was  leased  by  the  Taff 
Vale  Bailway  Company.  The  two  were  con- 
nected at  a  station  on  the  Taff  Vale  Railway: 
— Held,  that  the  Penarth  Railway  was  not  a 
part  or  braiich  of  the  Taff  Vale  Railway ;  that 
the  words  in  the  covenant,  **  any  dock  or  basin 
whatsoever,''  must  be  controlled  by  some  limi- 
tation, and  so  controlled,  the  covenant  must  be 
confined  to  any  dock  or  basin  in  connection  with 
the  Taff  Vale  Railway,  or  some  part  or  branch 
of  it,  terminating  in  or  at  a  dock  or  basin,  and 
that  as  the  Penarth  Railway  was  not  a  part  or 
branch  of  the  Taff  Vale  Railway,  the  covenant 
did  not  applyto  minerals  shipped  or  unshipped 
at  Penarth  Harbour,  though  th^  were  carried 
for  a  certain  distance  aJong  the  Taff  Vale  Rail- 
way. 7%e  Taff  tVale  RaU.  Cfo.  v.  Maenabb 
(HJi.) ;  Q3.,  168 

— — 'in  restraint  qf  trade:  mode  of  measuring 
distance] — In  determining  whether  there  has 
been  a  breach  of  a  covenant  entered  into  by  the 
assignor  of  a  lease  of  premises,  used  for  a  par- 
ticular business,  *'that  he  would  not  be  con- 
cerned in  that  business  within  a  certain  dis- 
tance of  the  assigned  premises,**  the  distance  is 
not  to  be  measurod  along  the  nearest  practic- 
able route  between  the  two  places  of  business, 
but  along  the  shortest  straight  line  that  can  be 
drawn  from  one  to  the  other  as  on  a  map,  with- 
out regard  to  the  curvature  or  the  inequalities  of 
the  surface  of  the  earth, — afiftrming  the  judg- 
ment below,  41  Law  J.  Rep.  (ir.s.)  j^ch.  28. 
Moufflet  Y.  Cole  (Ex,  Ch.);  Ex.,  8 
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^—  to  repair.  See  Landlord  and  Tenant.  And 
see  Mines  and  Mining  Leases. 

Djlmlagbs — measure  of^  in  action  for  breach  of  con- 
tract to  deliver  goods  by  instalments :  action  before 
last  instalTnent]— Where  in  the  case  of  a  con- 
tract for  the  sale  of  goods  to  be  delivered  during 
certain  specified  times,  the  vendee  treats  a  re- 
pudiation of  such  contract  by  the  vendor  as  a 
breach  of  the  whole  contract  and  brings  his 
action  for  such  breach  before  the  expiration  of 
the  time  for  its  performance,  the  true  measure 
of  damages  is  the  difference  between  the  market 
and  contract  price  on  each  of  the  times  when 
the  goods  ought  to  have  been  delivered,  and  if 
the  amount  of  such  damages  can  be  diminished, 
because  at  the  time  such  repudiation  was  so 
treated  as  a  breach,  it  was  possible  to  have 
made  another  forward  contract  with  some  other 
person  for  the  supply  of  the  goods  during  the 
remainder  of  the  times  contracted  for,  it  is  for 
the  vendor  to  shew  that  such  other  contract 
could  have  been  made.  Soper  v.  Johnson,  C  J*., 
65 

— —  principle  of  assessing  under  Lord  Cttrnp- 
beWs  Act:  compensation  for  loss  of  annuity: 
evidence  on  matters  of  opinion  :  skilled  witness'] 
— In  actions  under  Lord  Campbell's  Act,  9  & 
10  Vict.  c.  93,  to  recover  damages  for  the  benefit 
of  a  relative  to  whom  the  deceased  had  cove- 
nanted to  pay  an  annuity  during  their  joint 
lives,  it  is  unobjectionable  to  direct  the  jury 
that  they  may  estimate  the  damages  to  the 
annuitant  by  calculating  what  sum  would  buy 
him  an  equally  good  annuity.  That  sum  must 
depend,  in  addition  to  other  contingencies,  on 
the  probable  duration  of  the  lives,  and  to  ascer- 
tain that  it  is  material  to  know  the  average 
duration  of  the  lives  of  persons  of  the  ^same 
age  as  the  lives  in  question.  Such  average  and 
probable  duration  cannot  be  better  shewn  than 
by  proving  the  practice  of  life  assurance  com- 
panies who  learn  it  by  experience ;  evidence 
may  therefore  be  given  of  such  practice,  and 
tables — which  purport  to  shew  the  average  dura- 
tion of  the  lives  of  persons  of  all  ages  and  the 
value  of  annuities  on  government  or  other  veir 
good  security  for  such  lives,  and  to  which 
those  companies  refer  for  informatioli — may  be 
consulted  to  shew  what  is  the  average  and  pro- 
bable duration  of  the  lives  in  question,  and  what 
is  the  present  value  of  the  annuity,  provided 
the  attention  of  the  jury  be  called  to  the  dif- 
ference in  value  between  an  annuity  on  govern- 
ment security,  and  one  secured  by  a  personal 
covenant. — So  held  per  Blaocbuhn,  J.,  Kbat- 
iNO,  J.,  Grove,  J.,  Abchiuaxd,  J.  (disseniiente 
Bbbtt,  J.)  Bowley  v.  The  lAmdon  and  North- 
Western  Rail,  Co,  (Ex.  Ch.),  Ex.,  163 

Per  Bbbtt,  J. — In  such  cases  the  only  legal  direc- 
tion to  the  jury  is  that  they  must  not  attempt 
to  give  damages  to  the  full  amount  of  a  perfect 
compensation  for  the  pecuniary  injury,  but  must 
take  a  reasonable  view  of  the  case,  and  give 
what  they  consider,  under  all  the  drcumstanoes, 


a  fair  compensation.  A  direction,  therefore, 
which  leaves  it  open  to  the  jury  to  give  the 
present  value  of  an  annuity  equal  in  annual 
amount  to  the  income  lost,  for  a  period  sup- 
posed to  be  equal  to  that  which  would  have 
continued  if  there  had  been   no   accident,  is  a 

,  misdirection,  and  any  evidence  (such  as  that 
instanced  above)  given  solely  to  enable  a  jury  to 
calculate  such  present  value  is  inadmissible, 
because  necessarily  misleading  and  legally  irre- 
levant   Ibid. 

A  person  who  though  not  an  actuary  is  acquainted 
with  the  business  of  life  insurance  is  competent 
to  give  evidence  as  to  the  average  and  probable 
duration  of  Uves  and  the  present  value  of 
annuities  as  given  by  the  tables  and  accepted 
by  life  insurance  companies. — So  held  per 
Blackbuen,  J.,  Keating,  J.,  Grove,  J.,  and 
Archibald,  J.  (dubitante  Brett,  J.).    Ibid. 

The  jury  may  properly  be  directed  to  consider  the 
lives  in  question  as  average  lives,  unless  there  is 
evidence  to  the  contrary ;  and  if  there  is  such 
evidence,  it  is  for  the  party  excepting  to  the 
direction  to  place  the  evidence  on  the  bill  of 
exceptions.— So  held  per  Blackburn,  J.,  Keat- 
ing, J.,  Grove,  Ji,  Archibald,  J.  (dissentients 
HONYMAN,  J.).     Ibid. 

Measure   of,  on  covenant   to  repair.      See 

landlord  and  Tenant.  And  see  Bill  of  Lading. 
Carriers  by  Railway.     Contract. 

Debentures — non-negotiability  of.  See  Company. 

Debtor  and  Creditor — order  on  feme  covert 
to  pay  debt  by  instalments  under  the  Debtors 
Act,  1869,  s.  5]  —  Judgment  having  been 
obtained  against  a  married  woman  in  an 
action  in  which  she  did  not  plead  cover- 
ture, a  judge  has  junsdiction  under  the  Debtors 
Act»  1869,  s.  6,  to  order  her  to  pay  the  debt  by 
instalments,  without  being  satisfied  that  she  has 
the  means  of  paying.  Dillon  v.  Cunningham, 
Ex.,  11 

See  Attachment  of  Debt.  Bankruptcy.  Fo- 
reign Attachment.    Prisoner. 

Defamation — libel  and  slander  beforemilUary  court 
of  enquiry] — No  action  lies  for  libel  or  slander  if 
Uie  verbal  and  written  statements  complained 
of  were  made  by  a  military  officer,  in  the 
course  of  a  military  enquiry  in  relation  to  the 
conduct  of  another  military  officer,  and  with 
reference  to  the  subject  of  enquiry,  although 
the  statements  were  made  Tnala  fide,  and  with 
actual  malice,  and  without  any  reasonable  and 
probable  cause,  and  with  a  knowledge  that  the 
statements  so  made  were  false.  Dawkins  v. 
Lord  Rokeby  (Ex.  Ch.) ;  Q.B.,  63 

Held  also,  that  evidence  which  is  but  a  parcel 
of  the  minutes  of  the  proceedings  of  the  Court, 
and  which  when  reported  and  delivered  to  the 
Commander  in-Chief  are  received  and  held  by 
him  on  behalf  of  the  Sovereign,  is,  inadmissible. 
Ibid. 
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Dbfavahom  (continued)— ^en^ro/  plea  of  jutii' 
/co/kwi]— The  general  practice  of  the  Court  now 
18,  in  actions  of  libel,  to  allow  pleas  of  justifica- 
tion in  a  general  form  with  a  bberal  allowance 
of  particulars.    Gourley  v.  Plimsoll,  C.P.,  121 

— ~  See  Interrogatories. 

Dbmttbraoe — dock :  loading  in  the  usual  manner : 
lay-days] — By  a  charter-party  it  was  agreed  that 
the  Tossel  should  "  proceed  directto  any  Liverpool 
or  Birkenhead  dock  as  ordered  by  charterers, 
and  there  load  in  the  usual  and  customary 
manner  a  full  and  complete  cargo  of  coals ; 
that  the  vessel  should  be  **  loaded  at  the  rate 
of  100  tons  per  working  day,*'  and  that  loading 
should  not  commence  before  the  1st  of  July. 
On  the  Srd  of  July  the  vessel  was  ready  to 
go  to  the  WeUington  Dock,  which  was  the 
Liverpool  Dock  ordered  by  the  charterers,  but 
she  was  not  admitted  into  such  dock  until  the 
11th  of  July,  because  the  coal  agent  employed 
by  the  charterers  to  supply  the  caigo  had  then 
three  vessels  in  that  dock  and  two  others  booked 
to  come  in,  and  the  dock  regulations  did  not 
allow  a  coal  supplier  to  have  more  than  three 
vessels  in  dock  at  the  same  time.  Coal  agents 
were  usually  employed  to  supply  cargoes,  and 
it  did  not  appear  that  the  charterers  luid  made 
an  unreasonable  selection  of  the  coal  agent 
they  so  employed.  The  vessel  entered  the  aock 
on  the  11th  of  July,  but  her  turn  to  go  to  the 
spout  to  receive  the  coals  did  not  arrive  sooner 
than  the  23rd  of  July,  and  her  loading  was 
not  begun  until  after  that  day.  It  was  the 
usual  practice  to  load  coal  at  the  spout,  but  it 
was  also  not  unusual  to  load  from  b'ghters : — 
Heldy  that  the  lay-days  did  not  begin  until  the 
vessel  had  enteied  the  dock  to  which  she  had 
been  so  ordered  by  the  charterers,  but  that 
they  begun  from  that  time,  and  were  not  post- 
poned until  the  vessel's  turn  had  arrived  to  go  to 
the  spout.     Tapscott  v.  Bcdfour,  C.]P.,  16 

•^—  charterer's  liability  to  cease:  demurrage  at 
port   of  loading] — ^It  was  agreed  by  charter- 

E&rty  that  a  ship  should  load  a  full  cargo  'at 
iverpool  in  fifteen  working  days  and  when 
loaded  proceed  to  Genoa,  Uiere  "  to  be  dis- 
charged, weather  permitting,  at  the  rate  of  not 
less  than  thirty-five  tons  per  working  day  from 
the  time  of  her  being  ready  to  unload.  And 
ten  days  on  demurrage  over  and  above  her 
said  laying  days  at  8/.  per  day.  Charterer's 
liability  to  cease  when  the  ship  is  loaded,  the 
captain  having  a  lien  upon  the  cargo  for  freight 
and  demurrage."  The  charterer  having  oc- 
cupied more  than  twenty-five  days  in  loading, 
the  ship-owner,  after  a  full  cargo  had  been 
loaded,  sued  the  charterer  for  the  demurrage  in 
respect  of  some  of  the  ten  days : — Held^  that  the 
charterer  was  protected  by  the  last  clause  of 
the  charter-party.    Francesco  r.  Massey,  Ex.,  76 

Pk^ositions.— See  Extradition  Act, 


DiiTAKCS— How  measoied.    See  Covenant. 

DiSTBBSS— /or  rent :  furniture  depository :  prvn* 
lege:  estoppdV—OoodM  warehoused  in  the  ordi- 
nary course  (U  business  at  afdmiture  depositary 
are  privileged  from  distress  for  rent  Miles  v. 
Furber,  Q.B.,  41 

Plaintiff  warehoused  furniture  at  a  depository  in 
London,  and  obtained  a  receipt  signed  on  behalf 
of  "  The  London  Depository  Company,  limited." 
The  business  of  the  depository  had  some  years 
previously  been  carried  on  in  the  same  premises 
by  the  company,  but  previously  to  the  deposit 
they  had,  under  the  powers  of  their  articles  of 
association,  assigned  the  good  will  of  their 
business  to  B.,  with  liberty  to  carry  on  the 
business  in  their  names,  and  granted  him  a  lease 
of  the  premises.  At  the  time  of  Uie  deposit  the 
name  of  the  company  was  painted  over  the  pre- 
mises ;  and  plaintiff  believed  that  the  business 
was  carried  on  by  them,  and  did  not  know  that 
B.  was  their  tenant.  The  company  having  dis- 
trained plaintiffs  furniture  for  rent  due  from 
B., — Hdd^  first,  that  the  furniture  was  privileged 
from  distrens  for  rent ;  secondly,  that  even  if  it 
had  not  been  so  privileged,  the  company  having 
induced  plaintiff  to  believe  that  the  business  was 
carried  on  by  them  could  not,  in  another  charac- 
ter, distrain  upon  his  goods.  Ibid. 

Easembnt — eaves  droppings:  alteration  of  domi- 
nant tenement]— 'Flauitiff,  who  had  a  right  to 
Sroject  the  eaves  of  his  house  over  the  land  of 
efendant,  raised  the  eaves  about  thirteen  or 
fifteen  inches  without  changing  the  extent  of 
their  projection  over  defen(&nt*8  land: — Hdd, 
in  an  action  for  interfering  with  such  right, 
that  the  easement  was  not  destroyed  by  such 
raising  of  the  eaves,  in  the  absence  of  evidence 
that  any  additional  burthen  had  been  cast  upon 
the  defendant's  land.  Harvey  v.  Walters,  C  J*., 
105 

Semblff  that  the  fresh  projection  over  the  land  of 
defendant  which  whs  made  when  the  eaves 
were  raised,  was  not  a  new  trespass,  but  only  a 
mere  user  of  the  space  taken  possession  of  by 
the  trespass  occasioned  by  the  original  pnjec* 
tion.    Ibid. 

Equitablb  Plea — arqumentative  general  issue] — 
To  a  declaration  for  money  lent,  money  paid, 
commission  on  payment  oi  bills  of  exchange, 
interest,  and  on  accounts  stated,  it  is  not  a  good 
equitable  defence,  that  defendant  assigned  goods 
to  plaintiff  under  an  agreement  that  he  was  to 
accept  and  pay  bills  of  exchange  against  them, 
make  advances,  and  pay  charges,  and  sell  the 
goods,  and  satisfy  his  claims  in  respect  thereof 
out  of  the  proceeds,  and  pay  over  tne  balance ; 
that  the  goods  would  have  been  sufficient  to 
satisfy  such  claims,  but  by  defendant's  negligence 
the  proceeds  became  insufficient,  and  the  claim  in 
the  declaration  was  for  the  insufficiency  caused 
by  that  negligence.     Besi  v.  HUl,  C.P.,  10 

EsTOFFBL.    See  Distress.    £]cecator. 
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BYiDEixca--payment  to  third  party :  receipt :  res 
inter  alios  acta] — ^The  defendwits  being  bound  to 
repay  the  plaintiffs  what  the  plainti&  paid  F. 
for  certain  work,  the  plaintiffs  in  order  to  prove 
what  they  had  so  paid,  &c,  proved  that  having 
received  F.'s  bill  for  doing  such  work  amounting 

,  to  a  certain  sum,  they  sent  a  cheque  by  post  to 
F.,  and  F.  proved  that  he  received  the  cheque, 
and  sent  in  return  a  receipt,  which  the  plain- 
tiflfo  produced,  and  the  Judge  at  the  trial  al- 
lowed it  to  be  put  in  evidence : — Held  (Bovill, 
C.J.,  dissentienie),  that  the  receipt  was  admis- 
sible as  one  of  the  facts  connected  with  the 
payment,  though  it  would  not  have  been  ad- 
missible by  itself  to  have  proved  the  payment. 
Carmarthen  and  Cardigan  Bail.  Co.  v.  Man- 
chester and  Milford  Bail.  Co.,  C.P.,  262 

<-^—  of  alteration  of  bill  of  exchange  under  denial 
of  acceptance.    See  Bills  of  Exchange. 

— —  of  custom.    See  Principal  and  Agent. 

— — .  of  exclusive  right  of  pasture.    See  Common. 

— —  of  malice  from  pleadings.  See  Malicious 
Prosecution. 

— ^  on  matters  of  opinion  by  skilled  witness.  See 
'^         es. 


—  of  record  by  certified  copy  of  record.  See 
Jurisdiction. 

ExscuTZON.    See  Attorney  and  Solicitor. 

ExBCOTOB — action :  plene  administravit :  devasta^ 
vit :  estoppel  from  denying  assets'] — ^Plaintiff  (cre- 
ditor of  testator)  hiivmg  recovered  judgment  for 
his  debt  in  an  action  against  the  executor  after 
issue  found  for  plaintiff  on  a  plea  of  plens 
administravUf  sued  the  executor  in  an  action  on 
such  judgment,  suggesting  a  devastavit : — Held, 
that  defendant  could  not  shew  that  the  acts  of 
waste  complained  of  were  committed  by  him 
before  such  judgment  with  the  concurrence  of 
plaintiff,  as  that  would  amount  to  no  assets  as 
between  plaintiff  and  defendant  and  would 
therefore  negative  the  judgment,  which  de- 
fendant was  estopped  from  doing.  Jeweslmry  v. 
Mummery  (Ex.  Oh.),  C.P.,  22 

—  payment  by :  btfore  administration  granted] 
— An  annuity  was  payable  under  a  ^11  to  a 
woman  during  her  life,  and  a  proportionate  part 
computed  from  the  last  day  of  payment  to  the 
date  of  her  death  was  payable  to  her  executors 
and  administrators: — Held,  following  Mitchell 
V.  Moorman,  that  a  payment  of  this  propor- 
tionate part  to  the  husband  of  the  annuitant, 
who  never  took  out  letters  of  administration, 
was  not  a  good  payment  in  law,  and  that  the 
amount  could  therefore  be  recovered  by  the  son 
of  the  annuitant,  in  administering  her  estate 
after  the  death  of  the  husband,  whose  executor 
he  also  was.    Mitchell  v.  Holmes,  Ex.,  98 


ExTBADmoN  Act— fugitive  criminal:  treaty  with 
France] — B.  was  arrested  in  the  island  of  Jersey, 
under  a  warrant  issued  pursuant  to  the  Extradi- 
tion Act,  1870,  and  was  sent  to  prison,  there  to 
remain  for  fifteen  days,  after  which  he  was  to  be 
surrendered  to  the  French  authorities.  He  had 
been  condemned  by  a  French  Court,  upon  a 
judgment  for  three  separate  offences,  one  of 
which,  abus  de  conjiance,  was  not  within  the 
existing  extradition  treaty  between  this  country 
and  Finance,  nor  within  the  Extradition  Act, 
1870,  which  repeals  the  6  &  7  Vict.  c.  75,  passed 
for  giving  effect  to  the  said  treaty.  By  section 
3,  sub-section  2  of  the  Extradition  Act,  1870,  "  a 
fugitive  criminal  shall  not  be  surrendered  to 
a  foreign  state,  unless  provision  is  made  by  the 
law  of  that  state,  or  by  arrangement,  that  the 
fugitive  criminal  shall  not,  until  he  has  been 
restored,  or  had  an  opportunity  of  returning, 
to  her  Mf^esty's  dominions,  be  detained  or  tried 
in  that  foreign  state  for  any  offence  committed 
prior  to  his  surrender,  other  than  the  extradi- 
tion crime  proved  by  the  facts  on  which  the 
surrender  is  grounded:" — Held,  that  under  the 
existing  law  of  France  such  a  provision  is 
made,  and  therefore  that  B.  was  not  entitled 
to  be  discharged.    In  re  Bouvier,  Q.B.,  17 

Semble,  that  the  27th  section  of  the  Extradition- 
Act,  1870,  has  the  effect  of  keeping  in  full  force 
the  said  treaty,  though  it  repeals  the  Act  passed 
to  give  it  effect    Ibid. 

— /ord^  deposOions:  fraudident  bankruptcy: 
offence  by  wife  qf  bankrupt:  jurisdiction  of 
magistrate  i  retrospective  operation  of  Act] — 
Under  the  Extradition  Act,  1870,  33  &  34 
Vict  c.  62,  foreign  depositions  (if  duly  au- 
thenticated) may  be  received  in  evidence  in 
proceedings  under  the  Act,  although  taken  in  the 
absence  of  the  person  accused,  and  without  his 
having  had  an  opportunity*  of  cross-examining 
the  witnesses.    Ex  parte  Counhaye,  Q.B.,  217 

In  the  list  of  "  extradition  crimes'*  in  the  schedule 
to  the  Act  are  included  "  crimes  by  bankrupts 
against  the  bankruptcy  law": — Udd,  that  a 
married  woman  charged  with  complicity  in  the 
fraudulent  bankruptcy  of  her  husband  is  not  a 
person  charged  with  a  crime  within  the  meaning 
of  the  above  description,  as  it  is  limited  to 
crimes  committed  by  bankrupts  only.    Ibid. 

By  treaty  between  this  country  and  Belgium,  b 
Tequisition  for  the  surrender  to  Belgium  of 
a  fugitive  criminal  shall  be  made  to  the  Foreign 
Secretary,  accompanied  by  a  warrant  of  arrest  or 
other  equivalent  judicial  document  issued  by  a 
Judge  or  magistrate,  duly  authorised,  &c,  to- 
gether with  duly  authenticated  depositions 
taken  on  oath  before  such  Judge  or  magistrate, 
which  documents  are  to  be  transmitted  to  the 
Home  Secretary,  who,  if  there  be  due  cause,  shall 
require  a  magistrate  to  apprehend  the  fugitive : 
— Held,  that  the  Secretary  may  waive  the  ful- 
filment of  these  conditions,  and  that  such  docu- 
ments may  be  received  in  evidence  before  the 
police  magistrate  before  whom  the  fugitive  is 
brought,  although  the  warrant  is  not  issued  and 
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•  the  depositions  taken  before  the  same  Judge. 
Ibid. 
Qiutre,  whether  the  Extradition  Act,  1870,  ap- 
plies to  criminals  who  have  taken  refuge  m 
this  country  before  the  date  of  the  Act.  (But 
see  36  &  37  Vict^c.  60.  s.  2.)    Ibid. 

False  Imfbisonhbkt — raUway  company :  power  to 
apprehend:  implied  authority  to  station  inspector] 
— -JPlaintiflf  travelled  by  defendants*  railway  with 
a  ticket  which  entitled  him  to  lefive  the  train  at 
N.  Before  the  train  arrived  at  N.  it  stopped  at 
E.,  whereupon  plaintiff  got  out  of  the  carriage, 
and,  upon  being  asked  for  his  ticket,  handed  it 
to  the  collector.  He  was  told  by  the  collector 
that  it  was  not  available,  and  that  ho  must  pay 
the  sum  of  2d.  excess  fEire.  He  refused  to  do 
so,  unless  a  receipt  was  given  to  him,  and  was 
given  into  custody  by  the  inspector  of  the  sta- 
tion at  R,  and  charged  with  having,  on  arriving 
at  the  station  at  R,  refused  to  deliver  up  his 
ticket  or  pay  his  legal  fare,  and  thereby  defraud- 
ing the  company  of  2d.  The  charge  was  pre- 
ferred before  a  magistrate,  and  dismissed. 
Plaintiff  brought  an  action  against  defendants 
for  false  imprisonment,  but  was  nonsuited, 
upon  the  ground  that  there  was  no  evidence 
that  the  inspector  had  any  authority  either  ex- 
press or  implied  from  defendants  to  give  plaintiff 
in  charge : — Heidf  in  accordance  with  Gof  v. 
The  Great  Northern  Railway  Company  ^30  Law 
J.  Hep.  (n.s.)  Q.B.  148),  that  the  question  was 
one  for  Uiejury,  and  that  the  nonsuit  was  wrong. 
Moore  T.  The  Metropolitan  Rail.  Co.,  Q.B.,  23 

False  Kepbbsxntatiok.    See  Banking  Company. 

Fbu B  CovHBT.  See  Debtor  and  Creditor.  Married 
Woman, 

FMfCES^bligation  to  repair.    See  Negligence. 

Foreign  Attachment  —  render:  imprisonment: 
the  Debtors  Act,  1869]  —  Where  in  a  pro- 
ceeding by  foreign  attachment,  the  defendant 
renders  himself  in  dissolution  of  the  attach- 
ment, and  the  plaintiff  goes  on  in  the  action 
and  recovers  judgment,  the  defendant  is 
entitled  to  be  discharged  from  custody  by 
virtue  of  section  4  of  the  Debtors  Act,  1869. 
The  29th  section  of  that  Act  which  preserves  the 
custom  of  foreign  attachment  does  not  operate 
so  as  to  make  the  defendant,  under  such  circum- 
stances, liable  to  be  detained  in  custody.  Waine 
V.  Wilkins,  Q.B.,  96 

Fraud.    See  Banking  Company. 

Frauds,  Statute  of.    See  Contract. 

Frkioht.  See  BiU  of  Lading.  Charter-party. 
Marine  Insurance.    Shipping. 

Frisndlt  Societt — Insanity  is  sickness  entitling 
member  to  relief.  Burton  v.  Eyden  (M.C. 
116),Q.B.,168 


Garnisheb  Order.    See  Attachment  of  Debt. 

Governess — ^Action  by.    See  Master  and  Servant. 

Guarantee — continuiny  guarantee] — ^Plaintiflfe  (of 
whom  D.  had  been  in  the  habit  of  buying  goods) 
having  heard  of  a  bill  of  sale  given  by  D.  to 
defendants  declined  to  let  D.  have  certain  goods 
he  had  then  bought  of  them  without  a  tele- 
gram from  defendants  that  defendants  would 
be  answerable  for  them.  Defendants  sent  such 
telegram,  and  D.  had  the  goods,  and  in  due 
time  paid  for  them.  By  the  post  of  the  same 
day  on  which  the  telegram  was  despatched,  de- 
fendants sent  to  plaintiffs  a  letter,  in  which, 
after  referring  to  the  telegram,  and  stating  that 
they  had  done  business  with  D.  for  five  years, 
and  had  never  known  anything  dishonest  in 
his  transactions,  they  wrote,  *'  what  you  have 
heard  was  done  to  protect  him  from  a  dis- 
honest tradesman,  and  will  in  no  way  we  hope 
be  to  the  injury  of  his  creditors.  Having  every 
confidence  in  him  he  has  but  to  call  upon  us  for 
a  cheque,  and  have  it  with  pleasure,  for  any  ac- 
count he  may  have  with  you.  When  to  the 
contrary  we  will  write  you:" — Held,  that  this 
letter  was  a  continuing  guarantee  for  the  amount 
of  goods  D.  should  buy  of  plaintiff  until  they 
should  hear  from  defendants  to  the  contrary. 
Nottingham  Hide,  ^c  Market  Co.  v.  BottriU, 
C.P.,  266 

Habeas  Corpus.    See  Infant. 

Harbour,  Docks,  and  Pier  Clauses  Act — 
Damage  to  pier  by  inevitable  accident.  Lia- 
bility of  owner  of  vessel  Dennis  v.  Thvdi, 
(M.C.,  33),  Q3.,  40 

BiQVir AY— footpath :  limited  dedication:  riaht  to 
plough  up :  nuisance] — The  public  had  a  right  to 
use  a  footpath  across  the  field  of  A.,  but  subject  to 
the  right  of  A.  to  plough  it  up  when  he  ploughed 
the  rest  of  the  field.  He  did  so  plough  it  up, 
and  having  done  so,  did  not  set  out  or  mark  the 
line  of  the  path,  but  left  the  public  to  tread  it 
out.  The  public  continued  to  walk  across  the 
field  in  the  direction  in  which  the  path  had 
been,  but  soon  finding  the  path  in  a  muddy  and 
bad  condition,  turned  out  of  it,  and  walked  on 
either  side  thereof.  To  prevent  them  from 
doing  so,  A.  placed  hurdles  on  the  parts  upon 
which  the  public  so  walked,  leaving  a  space  of 
about  six  feet  in  width  where  the  path  bad  been. 
The  respondent  having  thrown  down  the 
hurdles,  an  action  was  brought  against  him  bj 
A.  in  a  County  Court  The  Judge  having  given 
judgment  in  favour  of  the  respondent,  the  Court 
reversed  such  judgment,  holding  that  the  re- 
spondent could  not  claim  a  right  to  go  off  the 
line  of  the  footpath  or  a  right  to  pull  down  the 
hurdles.  Arnold  v.  Holbrook,  CI.B.,  SO 

«—  non-user  by  public  cf  highuHiy  created  under 
an  indosure  act] — ^A  highway  cannot  be  created 
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by  statute  nnlefis  the  piOTudons  of  the'  Btatate 
creating  it  are  strictly  followed.  CubUt  y. 
Maxu,  CPm  278 
By  the  General  Indosore  Act,  41  Geo.  8.  c  109. 
88.  8  &  9,  the  Commissioner,  before  making  the 
allotments  of  the  land  to  be  enclosed,  was  to 
set  out  such  roads  as  he  should  judge  necessary, 
and  to  appoint  a  surTe;^ or  to  fbrm  and  com- 
plete the  same,  and  until  so  formed  and  com- 
pleted the  parish  was  not  to  be  bound  to  repair 
such  roads,  but  after  that  time  they  were  to  be 
for  ever  after  kept  in  repair  by  the  parish.  An 
Indosure  Commissioner  appointed  to  act  under 
a  local  Indosure  Act,  sulgect  to  the  provisions 
of  41  G-eo.  3.  c  109,  duly  set  out  a  road  which 
he  described  in  his  awturd  made  in  1808,  but 
although  such  road  was  staked  out  on  the 
gro«nd  and  fenced  off  ftota.  the  acyoining  allot- 
ments on  either  side,  it  was  never  formed  and 
completed  as  required  by  the  41  Geo.  8.  c.  109, 
nor  was  it  ever  used  by  the  public : — Held,  that 
as  the  requirements  of  the  statute  had  not  been 
complied  with,  the  road  so  set  out  was  not  a 
highway  created  by  statute,  and  as  there  had 
bMU  no  user,  and  therefore  no  acceptance  of 
the  road  by  tiie  public,  it  was  not  otWwise  a 
highway.    Ibid. 

Proceedings  for   stopping  up.     Suffideney 

of  notice  of  vestry  meeting.     B,  v.   Powell 
(M.C.,  129),  Q.B.,  220 

Husband  and  Wifb— e^oM  in  action :  money  bor» 
rowed  and  received  for  improvement  qf  wifie 
eeparate  estate:  »et'<^ofkueband^$  debt:  parties 
to  action] — A  married  woman  entitled  to  pro- 
perty for  her  separate  use  was  desirous  of 
raising  money  for  the  improvement  of  her 
estate,  while  her  husband  also  wished  to  raise 
money  to  discharge  a  debt  They  accordingly 
arranged  through  defendant,  their  solidtor,  to 
borrow  money  upon  mortgage  of  the  separate 
estate,  and  upon  polides  upon  the  lives  of 
each  of  them  respectively.  The  money  was 
to  be  advanced  by  instalments,  and  when  the 
first  instalment  was  due  the  husband  and  wife 
signed  a  joint  authority  for  defendant  to  re- 
ceive it  for  them.  Bsfendant  received  the 
money,  and  claimed  to  retain  part  of  it  in  respect 
of  a  separate  debt  due  to  him  as  solicitor  of  the 
husband :  —  Held^  by  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court  of  Queen's 
Bench  (41  Law  J.  Kep.  (n.s.)  Q3.  145),  that  in 
an  action  by  husband  and  wife  defendant  could 
not  retain  the  money,  or  set  off  against  it  a  debt 
due  to  the  husbuid,  as  it  was  received  upon  the 
express  understanding  that  it  was  to  be  held 
for  the  husband  and  wife  jointly,  so  that  there 
never  was  any  reduction  into  possession  on  the 
part  of  the  husband.  Jones  v.  Cuthbertson  (Ex. 
CJh.).  0.3.,  221 

—  See  Debtor  and  Creditor. 

Inclosuxb   Act  —  Construction   of   reservation 

clause.    See  Manor.    And  see  Highway. 
Nbw  Sbbies,  42.— Indbx,  Com.  Law. 


Indbmnitt.    See  Auction.    Company. 

Infant — custody  of:  religious  education:  t^4ta' 
meniary  guardian\ — Upon  an  application  for  a 
habeas  corpus  to  secure  the  custody  of  an  infant 
affidavits  were  read,  which  stated  that  before 
marriage  an  arrangement  was  made  between  the 
parents  of  the  infant  (the  father  being  a  Boman 
Catholic  and  the  mother  a  Protestant)  that  sons 
of  the  marriage  should  be  brou^t  up  as  Boman 
Catholics  and  the  daughters  as  Protestants ;  that 
a  daughter,  the  infant^  who  at  the  date  of 
the  application  was  about  ten  years  old,  was, 
with  the  sanction  of  the  fether.  who  died  a  few 
months  after  her  birth,  baptizea  as  a  Protestant, 
and  that  when  she  was  about  a  year  old  she 
was  left  in  the  custody  of  her  maternal  grand- 
mother, by  whom  she  was  brought  up  as  a  Pro- 
testant, and  at  whose  expense  she  was  main- 
tained and  dothed  until  the  date  of  the  ap- 
plication. It  was  alleged  that  two  davs  before 
the  £fttiier*s  death  he  had  executed  a  document 
appointing  the  applicant,  his  brother,  testamen- 
tary guardian  of  his  children,  but  it  did  not  ap- 
pear that  the  applicant  made  any  daim  to  the 
custody  of  the  cnild  until  it  was  about  eight 
years  oldn—Heid,  notwithstanding  the  lateness 
of  the  application,  that  the  Court  had  no 
power  to  rerase  the  writ,  so  as  to  give  effect  to 
the  arrangement  made  by'  the  lamer  as  to  the 
religious  education  of  his  child,  but  as  there 
'appeared  to  be  some  doubt  upon  the  affidavits 
as  to  the  validity  of  t^e  document  appointing 
the  applicant  guiurdian,  an  issue  must  be 
directed  in  order  that  the  question  might  be 
submitted  to  a  jury.    In  re  ISiwards,  Q.B.,  99 

Infrbiob  Cowr—Mayor^s  Court  qf  London  Prv- 
cedure  Act,  1867:  points  reserved  for  superior 
court :  jurisdiction  of  mayoi's  court  over  cokwI— 
The  icfth  section  of  the  Mayor's  Court  of  London 
Procedure  Act,  1867  (20  k  21  Vict  c.  dviL), 
enables  either  party  to  a  suit  in  that  Courts 
if  leave  be  given  to  him  by  the  Judge  on  the 
trial,  to  move  in  any  of  the  Superior  Courts  to 
enter  a  verdict  or  nonsuit,  as  the  case  may  be, 
and  gives  the  Superior  Court  power  to  make 
such  order  therein  as  it  may  think  proper,  and 
directs  judgment  to  be  entered  accordingly  :— 
HM,  that  the  disposal  by  the  Superior  Court  of 
a  rule  to  enter  a  nonsuit  moved  for  under  that 
section,  does  not  take  away  the  jurisdiction  of 
the  Judge  of  the  Mayor^s  Court  to  entertain 
an  application  for  a  new  triaL  LAeau  v.  The 
General  Steam  Nov.  Co,,  C  J^.,  76 

See  County  Court.   Prohibition. 

Innkbbfbb — liability  of  manager  holding  license  for 
company] — ^The  salaried  manager  of  an  hotd 
belonging  to  a  company  is  not  an  innkeeper  so 
as  to  be  by  law  responsible  for  the  goods  and 
property  of  the  guests,  although  thansual  license 
under  1  Geo.  4.  c  61,  has  been  granted  to  him 
personally.  Dixon  v.  Birch,  Ex.,  186 
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Insanity— a  sickness.    Soo  Friendly  Society. 

Insurance — against  fire :  ship] — ^A  Bteamship  was 
insured  against  fire  as  "lying  in  the  V.  docks, 
with  liberty  to  go  into  dry  dock."  She  was 
taken  along  the  Thames  to  a  proper  dry  dock, 
and  on  her  return  stopped  in  the  Thames  to  put 
on  part  of  her  paddles,  which  had  been  taken  off 
to  admit  her  into  the  dry  dock,  a  proceeding 
usual  under  the  circumstances,  and  during  such 
stoppage  was  burnt: — Held  (afi&rming  the  de- 
cision below),  that  this  was  not  a  loss  within 
the  insurance.  Pearson  v.  TTie  Commercial 
Union  Assur.  Co.  (Ex.  Ch.)  C.P.,  164 

—  See  Marine  Insurance. 

Intbrpleadbb — mortgage  of  trade  fixtures:  re* 
gistration] — An  indenture  of  lease  for  a  term, 
of  which  about  sixteen  years  were  to  run, 
was  assigned  in  the  year  1868  to  H.,  and 
by  the  indenture  of  assignment  the  trade 
fixtures  upon  the  premises  were  absolutely 
assigned  to  him.  By  an  indenture  of  mort- 
gage, dated  20th  irfarch,  1872.  H.  demised 
the  premises  to  plaintiffi  for  the  residue  of  the 
said  term  except  the  last  two  days,  and  he  also 
assigned  to  plaintiflfe  the  trade  fixtures,  subject 
to  redemption  on  payment  of  the  amount  of 
mortgage  debt  and  interest.  The  indenture  of 
mortgage  was  not  registered  under  the  Bills  of 
Sale  Act.  A  judgment  having  been  obtained 
against  H.,  the  sheriff  on  14th  April,  1872,  by 
virtue  of  a/,  fa,  seized  the  said  trade  fixtures, 
as  well  as  the  moveable  and  unfixed  machinery 
and  effects,  all  of  whidi  were  at  the  time  of  the 
seizure  in  the  apparent  possession  of  H. 
Plaintifib  thereupon  claimed  the  trade  fixtures 
as  being  their  property : — Held,  upon  an  inter- 
pleader issue  that  the  indenture  of  mortgage  of 
20th  March,  1 872,  ought  to  have  been  reastered 
under  17  &  18  Vict,  c  86,  and  that  plaintiff 
were  not  entitled  to  claim  the  trade  fixtures 
which  had  been  assigned  to  him.  Hdwtr^  y. 
ButUny  03.,  163 

Intbrbooatobiks — btfore  plea:  libel:  particulars 
under  plea  of  justification\--Thor3iga  there  is 
no  rule  to  preclude  a  defendant  from  being 
allowed  to  deliver  interrogatories  to  the  plaintiff 
before  he  has  pleaded,  yet  if  he  seeks  to  be 
allowed  to  deliver  them  before  plea,  he  must 
first  disclose  the  nature  of  his  defence,  in  order 
to  shew  that  the  interrogatories  are  for  the 
pun)ose  of  supporting  such  defence.  Oourle^ 
V.  FlimsoU,  C.P.,  244 

Where,  therefore,  in  an  action  for  libel  the  de- 
fendant pleaded  a  justification  in  a  general  form 
he  was  not  allowed  to  deliver  interrogatories  to 
Uie  plaintiff  until,  either  by  afi&davit  or  by 
particulars,  he  had  first  disclosed  the  matters 
on  which  his  justification  was  founded.    Ibid. 

—  cross  interrogatories  to  discredit  witness  rMi- 
dent  ahroad\ — ^An  action  having  been  brought 


against  defendant  for  ihe  unskilfol  spinning  of 
yam,  defendant  obtained  an  order  for  the  exami- 
nation by  interrogatories  of  a  person  whom  he 
had  employed  as  manager  of  his  works,  and 
who  had  gone  to  America.  Plaintiff  proposed 
to  examiae  him  upon  cross-interrogatones,  seve- 
ral of  which  were  directed  to  the  quesion  whe- 
ther or  not  he  had  left  his  wife  and  children  in 
England,  and  whether  or  not  he  had  taken 
another  woman  with  him  to  America: — Hild, 
that  as  these  questions  were  not  relevant  to  the 
issue,  and  had  a  tendency  to  deter  the  witness 
firom  coming  to  England  to  give  evidence,  they 
could  not  be  allowed.   Stocks  y,  EUis,  Qt^,  2i\ 

JuBisnicnoK — trial  of  issue  of  nul  tid  record: 
evidence :  certified  copy  of  record  of  aemtittal] — 
The  issue  of  nul  ttd  record  is  tried  by  the 
Court  and  not  by  a  jury.  Bichardson  v.  WilUst 
Ex.,  15 

An  action  in  a  Superior  Court  is  a  "proceeding" 
in  which  a  certified  copy  of  a  reeom  is  admis- 
sible as  evidence  of  the  record  under  14  &  15 
Vict,  c  99.  s.  13.    Ibid. 

liANDLOBD  A2fD  TsNANT  —  breoch  of  eovciMnt: 
house  taken  by  railway:  damages] — ^Where  a 
railway  company  give  the  lessee  ror  years  of 
a  house  notice  to  treat,  an  award  is  made, 
and  eventually  a  conveyance  executed,  and 
thereupon  possession  given  to  them,  such 
lessee  is  liable  to  his  landlord  at  all  events 
up  to  that  time,  on  a  covenant  to  repair 
and  keep  in  repair,  and  the  measure  of  damages 
is  the  diminution  of  the  market  value  of  the 
reversion  at  tihat  time.  Mills  v.  I%e  Guardians 
of  the  East  London  Union,  CJ^.,  46 

— »  See  Distress.    Trover. 

Lands  Clauses  Consolidation  Aot — stq>erfiuous 
land  unsold:  rights  of  adjoining  owners] — 
Circumstances  under  which  certain  land  was 
held,  bv  the  Exchequer  Chamber,  to  be  land 
acquired  hj  promoters  under  a  railway  Act, 
and  superfluous  land  which  they  were  bound 
to  sell  and  dispose  of  within  ten  years, — afilrm- 
ing  the  decision  of  the  Queen's  &nch  (41  Law 
J.  Eep.  (N.S.)  Q.B.  104).  May  v.  The  Great 
Western  BaUway  Company  (Ex.  Ch.),  Q.B.,  6 

—  See  Compensation. 

Lbabb.  See  Covenant.  Landlord  and  Tenant. 
Mines  and  Mining  Leases. 

LiBBL.    See  Defamation. 

LiCBNSiKo  Act,  1872.    See  Alehouse. 

LiBN— for  freight  See  Shipping.  And  see  Bill 
of  Lading. 

LiKiTATiONs,  Statute  of — mortgagor  and  mort- 
gagee: adverse  possession:  pe^/ment  <f  interest 
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after  ttoenty  years :  county  court :  time  for 
appealing] — ^Where  a  demise  for  a  term  of 
1,000  years  by  way  of  mortgage  is  created 
in  land,  and  no  payment  of  principal  or 
interest  or  acknowledgement  is  made  for  more 
than  twenty  years,  and  the  mortgagor  and  those 
claiming  under  him  remain  in  possession  of  the 
premises  without  interruption,  the  title  of  the 
mortgagee  under  the  mortgage  is  thenceforth 
barred,  therefore  a  payment  of  arrears  of  interest 
and  the  principal  to  the  mortgagee  under  a  decree 
in  the  foreclosure  suit,  after  that  time  has 
elapsed,  does  not  reyiye  the  title  in  the  mortga- 
gee, and  an  ejectment  does  not  then  lie  to  re- 
cover the  possession.  Hemming  y.  JBlanton, 
C.P.,  168 
Semble,  notice  of  appeal  against  the  determination 
of  the  Judee  in  a  plaint  in  the  County  Court  is 
in  time  where  a  nonsuit  was  enterod  at  the 
trial,  and  an  application  to  set  aside  the  non- 
suit afterwards  refused,  if  it  be  giyen  within 
ten  days  after  the  refusal  to  set  aside  the  non- 
suit. Ibid. 

Local  Gt>yBBNKBMT  Act — adoption  of  the  Act : 
place  having  a  known  and  d^ned  boundary] — ^By 
the  Local  Goyemment  Act,  1858  (21  &  22  Vict, 
c  98),  it  is  enacted  that  the  Act  may  be  adopted  in 
corporate  boroughs  and  places  under  the  juris- 
diction of  a  board  of  competent  commissioners, 
and  in  all  other  places  haying  a  known  or 
defined  boundary,  by  a  resolution  of  the  owners 
and  ratepayers,  subject  to  appeal  to  the  Local 
Goyemment  Board: — Held,  that  interpreting 
the  words  *'  place  haying  a  known  or  defined 
boundary"  in  the  aboye  statute,  the  woid 
"place**  is  to  be  receiyed  with  the  widest  pos- 
sible signification,  and  is  not  restricted  to  the 
accustomed  legal  diyisions  of  the  country,  such 
as  manors,  hamlets,  townships  or  parishes,  and 
may,  therefore,  consist  of  portions  of  different 
townships  or  parishes,  and  a  place  so  composed 
has  a  "  known  or  defined  boundazy,"  whicn  has 
a  physical,  yisible  and  notorious  boundary,  so 
that  there  can  be  no  mistake  as  to  its  limits. 
a,  y.  The  Local  Board  qf  Grasmere,  Q.B.,  131 

LoBD  Hatob*8  Coubt — ^Time  for  leaye  to  appeaL 
See  AppeaL  And  see  Liferior  Court.  Pro- 
hibition. 

MALiaoTTS  TRosEdmoTX-^evidence  of  malice  from 
pleadinge] — ^Where  in  an  action  for  maliciously 
giving  plaintiff  into  custody  and  for  slander, 
defendant^  pleaded  to  the  latter  cause  of  action 
a  plea  in  justification,  which  would  have  been  no 
answer  to  the  former,  and  at  the  trial  plaintiff 
failed  to  prove  the  slander, — Held,  that  the  jury 
ought  to  disregard  this  plea  in  considering  the 
former  cause  of  action.  Brooke  y.  Avnllon, 
C.P..  126 

Mamdautts— to  register  shares.  See  Company. 
Married  Woman. 

Hakob — manorial  rights :  reservation  in  indosure 
act  qf  right  qf  sporttng] — The  reeervation  clause 


in  an  enclosure  act  enacted  that  nothing  in 
the  Act  should  prejudice  the  right  of  the  lord 
of  the  manor  "of,  in  or  to  the  seignory  or 
royalties  incident  or  belonging  to  such  manor 
or  lordship,  or  either  or  any  of  them,  but 
that  the  lord  should  and  might,  from  time  to 
time,  and  at  all  times,  hold  and  enjoy  all  rents, 
quit  rents  and  other  rents,  reliefs,  duties,  cus- 
toms and  services,  and  all  courts,  perquisites 
and  profits  of  courts,  rights  of  fishery  and 
liberty  of  hawking,  himting,  coursing,  fishing 
and  fowling  within  the  said  manor,  and  all 
tolls,  fairs,"  &c.,  "  royalties,  jurisdictions,  fran- 
chises, matters  and  things  whatsoever  to  the 
said  manor,  or  to  the  lord  or  lady  thereof  inci- 
dent ....  other  than  and  except  such  common 
right  as  could  or  mi^ht  be  claimed  by  the  lord 
as  owner  of  the  soil  and  inheritance  of  the 
said  commons  or  waste  grounds :" — Held  (Hony- 
MAN,  J.,  dissentiente),  that  this  reservation 
clause  reserved  to  the  lord  only  his  seignorial 
or  manorial  rights,  and  did  not  extend  to  his 
territorial  right,  as  owner  of  the  soil,  of  shooting 
over  the  allotted  lands,  and  that  Uie  case  was 
therefore  within  Bruce  v.  Halliwell  (5  Hurl.  & 
N.  609 ;  s.  c.  nom.  Bruce  v.  Helliwdl,  29  Law  - 
J.  Bep.  (n.s.)  Exch.  297),  and  was  distinguish- 
able from  Ewart  y.  Graham  (7  H.L.  Cas.  331  ; 
8.  c  29  Law  J.  Bep.  (n.s.)  Exch.  88).  Sowerby 
y.  Smith,  C.P.,  233 

Mabike  Insubamob — general  average:  damage  to 
cargo  by  water  to  extinguish  fire :  practice  of 
average  staters :  bill  of  lading :  "  average,  if  any, 
to  be  ac^justed  according  to  British  custom  "] — A 
ship  was  lying  at  anchor  in  port  with  a  general 
cargo  on  board,  when  a  fire  broke  out  in  the  fore- 
hold.  Every  effort  was  made,  but  without  success, 
to  extinguish  the  fire  by  throwing  water  down  the 
hatchways  and  upon  the  cargo.  Finally,  a  hole 
was  cut  in  the  side  of  the  yessel,  and- her  fore 
compartment  filled  with  water.  This  extin- 
guished the  fire,  and  if  it  had  not  been  done 
the  car^  would  have  been  destroyed,  and  the 
ship  seriously  damaged  if  not  rendered  a  total 
wreck.  Part  of  a  quantity  of  bark,  shipped 
on  board  by  the  pjaintifis,  was  damaged  or 
destroyed  by  the  water  which  was  poured  or 
let  into  the  yessel  to  extin^ish  the  fire.  The 
bark  was  shipped  under  a  bill  of  lading,  which 
contained  the  words,  "average,  if  any,  to  be  ad- 
justed according  to  British  custom.  It  is  the 
practice  of  British  average  adjusters  in  adjust- 
ing losses  to  treat  a  loss  occasioned  by  water  in 
the  manner  above  described  as  not  a  general 
average  loss: — Held,  afiSrming  the  judgment 
of  the  Queen's  Bench,  p.  84,  but  without 
determining  whether  the  loss  was  (as  held 
in  the  Court  below),  according  to  the  general 
law  of  England,  the  subject  of  a  general 
average  contribution,  that  the  words  "British 
custom"  in  the  bill  of  lading  must  be  taken  to 
mean  the  practice  of  British  average  acyusters, 
so  that  the  claim  for  general  average  was  ex- 
pressly excluded.  Stewart  y.  The  West  Indian 
and  Pacific  Steamship  Co.  (Ex.  Ch.),  Q.B.,  191 
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Mjibhtb  Insubancb  (continued)  —  action  where 
no  stamped  policy  executed:  slip] — Defendants, 
an  Insniance  Company  at  Liyerpool,  employed 
£.  &  Co.  as  their  agenta  in  London  to  accept 
risks  and  receive  premiums  in  London  for 
policies  of  marine  insurance.  Plaintiffs  in- 
structed P.  &  Co.,  insurance  brokers  in  London, 
to  effect  an  insurance  upon  a  cargo  of  rails. 
P.  &  Co.  on  the  16th  of  November,  1871,  pre- 
pared  a  slip  which  was  initialed  by  E.  &  Co., 
and  a  copy  was  made  out  by  P.  &  Co.  who 
sent  it  to  £.  &  Co.  On  the  same  night  £.  & 
Co.  sent  the  copy  to  defendants  at  Liverpool. 
A  policy  ought  to  have  been  executed  and 
sert  soon  after,  but  this  was  not  done.  An 
account,  including  2s,  6d.  policy  duty,  was  sent 
by  E.  &  Co.  to  P.  &  Co.,  who  paid  it  on  18th 
March,  1872.  No  stamped  policy  was  ever  pre- 
pfured  or  executed,  and  the  ship  on  which  the 
cargo  of  rails  was  having  been  lost,  defendants 
refSsed  to  execute  the  policy  or  to  pay  the  in- 
surance money.  The  jury  found  that  defendants 
authorised  £.  &  Co.  to  issue  slips,  accept  risks 
and  receive  premiums ;  that  they  had  given 
plaintifb  reasonable  ground  to  believe,  and  that 
plaintiflfe  did  believe,  that  if  they  paid  the  pre- 
mium and  stamp  on  a  slip  initialea  by  £.  &  Co. 
ihey,  defendants,  would  issue  a  policy  in  accord- 
ance with  the  slip.  They  also  found  that 
plaintiffii  were  prevented  by  the  conduct  of  de- 
fendants from  insuring  elsewhere: — Heldf  by 
QuAnr,  J.,  and  Archibaij),  J.  (Blickbubn,  J., 
dissentiente\  that  no  action  was  maintainable 
by  plaintim  against  defendants  without  con- 
travening the  provisions  of  ss.  7  and  9  of  30 
Vict.  c.  23,  and,  therefore,  that  plaintiffs  could 
not  recover  in  any  form  of  action  against  de- 
fendants. Fisher  v.  The  Liverpool  Marine 
Insur,  Co.,  Q.B.,  224 

—  deck  cargo :  open  policy :  dedaration  of  risks'] 
— A  shipowner— who  was  in  the  habit  of  re- 
ceiving snipments  of  cotton  to  be  carried  on  deck, 
sometimes  at  the  request  and  risk  of  the 
shippers,  sometimes  for  his  own  convenience, 
and  under  a  clean  bill  of  lading  at  his  own  risk 
— to  protect  himself  as  to  jettison  in  the  latter 
case,  entered  into  open  policies  of  insurance  as 
to  which  the  usage  was  that  he  was  bound  to 
declare  all  his  risks  in  order  of  shipment,  and 
rectify  any  mistake  even  after  loss  known. 
His  agent,  by  negligence  or  mistake,  gave  a  dean 
bill  of  lading  for  a  certain  shipment  and  gave 
no  notice  to  him,  but  such  shipowner  on  dis- 
covering the  omission  altered  his  declarations 
by  inserting  this  shipment  though  after  loss 
known : — Heldf  that  the  shipowner  had  an  insur- 
able interest,  as  at  law  a  written  contract  can- 
not be  varied  on  the  ground  of  negligence  or 
mistake,  and  was  entitled  to  alter  the  declara- 
tions both  according  to  the  usage,  which  could 
not  be  said  to  be  unreasonable,  and  according 
to  the  doctrine  to  be  deduced  from  decidea 
cases,  that  by  the  usages  of  merchants  and 
underwriters,  recognised  by  the  Courts  without 
formal  proof,  such  declarations  may  be  altered 


even  after  loss  known,  if  the  alterations  be 
made  innocently  and  without  fraud.  Stephens 
V.  nU  Australasian  Insur,  Co.,  CJ*.,  12 

—  slip  and  policy:  additional  terms:  conceal^ 
ment  of  material  fact:  continuing  policy]— 
Defendants,  on  March  11,  agreed  to  insure 
fifeight  by  plaintiff's  vessel  on  a  certain  voyage, 
and  a  slip  containing  the  terms  of  the  insurance 
was  then  drawn  up  by  defendants,  who  on  that 
day  accepted  the  risk.  No  question  was  then 
asxed  as  to  the  insurance  on  the  hull  of  the 
vess61,  but  on  March  17»  when  the  stamped 
policy  was  issued,  defendants  required  to  know 
the  insurance  on  the  hull,  and  upon  learning  it 
issued  the  policy,  with  a  warranty  inserted 
therein  that  the  hull  was  not  insured  beyond 
that  amount : — Held,  that  the  addition  of  such 
warranty  did  not  prevent  the  policy  from  being 
drawn  up  in  respect  of  the  risk  accepted  on 
March  11,  and  therefore  it  was  not  necessary 
for  plaintiffs  to  have  communicated  to  defendants 
the  los^  of  the  vessel,  which  had  occurred  on 
March  16,  as  plaintiffi  knew,  before  the  stamped 
policy  was  issued.  lAshman  v.  The  Nortkem 
Maritime  Insur.  Co.  (Lim.),  C.P.,  108 

A  policy  of  insurance  was  made  on  a  vessel  for  a 
year,  by  an  insurance  association,  by  the  rules 
of  which  the  insurance  was  to  be  from  year  to 
year,  unless  notice  to  the  contrary  be  given,  and 
the  managers,  unless  they  receive  ten  day^ 
notice  to  the  contrary,  were  to  renew  the  policy 
on  its  expiration : — Held,  that  according  to  the 
terms  of  such  rules,  and  80  &  31  7ict.  c  23. 
8.  8  (which  makes  null  a  policy  exceeding 
twelve  months),  the  policy  was  not  a  continuing 
one,  but  expired  at  the  end  of  the  year.    Ibid. 

-^—  Broach  of  warranty  against  contraband  of 
war.  Judgment  of  the  Queen's  Bench  (41  Law 
J.  Kep.  (n.s.)  Q.B.  193)  affirmed.  Seymour  v. 
The  London  and  Provincial  Maritime  Luwr, 
Co.,  C.P.  111  n. 

prospective  freight:  total  loss:  notice  of  aband' 

onment] — Notice  of  abandonment  need  not 
be  given  where  there  is  nothing  which  on  ab- 
andonment can  pass  or  be  of  value  to  the  aban- 
donee.   Rankin  v.  Potter  (H.L.),  C.P.,  169 

Where  there  is  a  constructive  total  loss  of  ^e 
ship  and  it  is  impossible  for  its  owners  to  earn 
the  chartered  freight,  and  there  is  therefore  an 
actual  and  not  a  constructive  total  loss  of  such 
freight,  no  notice  of  abandonment  is  necessary. 
Ibid. 

No  such  notice  is  necessary  where  the  ship  never 
having  been  ready  to  receive  the  chartered 
cargo  there  was  nothing  to  abandon  to  the  un- 
derwriter on  freight    Ibid. 

What  amounts  to  constructive  total  loss  of  ship, 
and  what  is  sufficient  notice  of  abandonment  of 
freight.    Ibid. 

—  prepayment  of  part  of  frewht:  tfwur- 
ance  on  freight:  interest  inswedf-^ThB  torn 
"freight"  in  a  policy  of  insurance  may  be 
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limited  by  the  asfiured  to  such  freight  only  as  he 
has  an  insurable  interest  in  at  the  time  of  effect- 
ing the  assurance.  AlUsan  v.  The  Bristol  Ma- 
rine Ineur.  Co,,  C.P.,  884 
By  a  charter-party  under  which  plaintiff's  vessel 
was  chartered  to  cany  a  cargo  of  coal  from 
Greenock  to  Bombay,  neight  was  to  be  paid  on 
the  rig^t  delirery  of  the  cargo  at  a  certain  rate 
per  ton  on  the  quantity  deUvered,  and  such 
freight  was  to  be  paid  half  in  cash  on  signing 
bills  of  lading  and  the  remainder  on  the  right 
delivery  of  the  cargo.  The  ves^l  left  Greenock 
with  her  chartered  cargo  and  was  wrecked  on  the 
voyage,  and  half  its  carso  was  totally  lost,  but 
half  was  saved  and  delivered  at  Bombay  the 
port  of  destination,  but  as  the  freight  in  respect 
of  such  car^  was  less  than  the  freight  whidi 
had  been  paid  in  advance  on  signing  the  bills  of 
lading,  plaintiff  received  no  freight  on  the  de- 
livenr  of  such  half  but  totally  lost  the  same : — 
Held,  that  the  freight  which  the  plaintiff  so  lost 
was  recoverable  as  a  total  loss  under  an  insur- 
ance of  **  freieht"  by  the  said  vessel,  on  the  said 
voyage,  whi^  the  plaintiff  effected  after  the 
charter-partv,  although  the  underwriters  were 
not  informed,  at  the  tame,  of  such  charter-party, 
and  that  part  of  the  freight  was  payable  in  ad- 
vance^  as  the  plaintiff  at  the  time  of  effecting 
such  insurance  nad  only  an  insurable  interest  in 
BO  much  of  the  freight  as  was  payable  on  the 
delivery  of  the  cargo  at  the  port  of  destination. 
Ibid. 

— —  ffiM^ro^^  interest  entiUing  parties  to  bring 
ac^um]— Plain tifGs  were  cotton  brokers  and 
agents  in  London,  who  were  accustomed  to 
receive  consignments  of  cotton  from  Bombay 
for  sale  on  behalf  of  the  shippers  who  drew 
bills  of  exchange  on  them  against  the  con- 
signments ;  the  bills  of  exchange  were  usuallv 
negotiated  in  India,  sent  to  this  country  with 
the  bills  of  lading'attached  as  security,  presented 
to,  and  accepted  by,  plaintifib  against  delivery 
of  the  shipping  documents ;  and  plaintifb  were 
In  the  habit  of  effecting  open  floating  policies  of 
insurance  with  the  defendants  ''as  well  in  their 
own  names  as  for  and  in  the  name  or  names  of 
all  and  every  person  or  persons  to  whom  the 
same  doth,  may  or  shall  appertain  in  part  or  in 
all."  Cotton  having  been  shipped,  bills  of  ex- 
change drawn  on  pliintifBi  against  it,  negotiated 
and  sent  with  the  bills  of  lading  and  accepted 
against  delivery  of  the  documents,  plaintiff  de- 
clared the  cotton  against  two  open  floating  poli- 
cies previously  made  and  not  yet  exhausted; 
and  the  cotton  being  lost,  the  bills  of  exchange 
paid  by  them,  and  uie  bills  of  lading  obtains, 
brought  an  action  on  the  policies,  averring  that 
they,  or  some  or  one  of  them,  were  interested  to 
the  full  amount  named,  and  that  the  insurances 
were  made  for  the  use  and  benefit  and  on  account 
of  the  persons  so  interested : — Heldf  per  BoviiXi 
C.J.,  and  Dbicmak,  J.,  on  the  facts  of  the  ease, 
that  plaintifls  had  an  equitable  interest  in  every 
part  of  the  cotton,  and  that  it  was  intended  that 
not  only  their  interests  but  those  of  the  other  par- 


ties interested  should  be  covered,  and  that  plain- 
ti£GB  having  such  an  interest  and  a  duty  of  selling 
and  managing,  were  in  law  entitled  so  to  insure 
and  were  the  only  persons  to  bring  an  action, 
and  might  aver,  as  they  did  in  their  declaration, 
and  recover  to  the  full  extent,  applying  the  pro- 
ceeds to  their  own  benefit  to  the  extent  of  their 
own  claims,  and  holding  the  residue  for  the  other 
persons  interested;  but  per  Bbbtt,  J.,  and 
^^B^TiNO,  J.,  plaintifb  were  consignees  for  sale 
of  goods  not  arrived,  who  had  made  advances 
on  goods,  but  had  only  a  contract  right  as  to 
them,  and  though  interested  in  every  part  were 
not  the  legal  owners,  and  therefore  they  were  by 
law  limited  to  the  recovery  of  their  own  benefi- 
cial interest,  which  alone  they  could  properly 
insure  and  recover,  Ebavoorth  v.  Alliance  Ma- 
rine Insur.  Co.t  C.P.,  306 

—  risk  during  land  transit :  restraint  cf 
princes:  goods  in  a  besieged  town] — By  an 
ordinary  Lloyd's  policy  goods  were  insured 
from  Shanghai  to  London,  via  Marseilles, 
and  whilst  remaining  there  for  *  transit, 
including  all  risks  of  craft  to  and  f^m  the 
steamers,  and  the  risks  insured  induded  *'  ar- 
rests, restraints  and  detainments  of  princes." 
Gt)ods  sent  from  Shanghai  to  London,  via  Mar- 
s^lles,  are  always  sent  overland  through  France, 
and  this  was  well  known  to  underwriters.  The 
floods  insured  having  arrived  at  Marseilles,  were 
in  the  usual  course  forwarded  by  railway  to 
Paris  to  go  from  thence  to  Boulogne ;  but  soon 
after  they  reached  Paris,  that  city  waA  so  com- 
pletely surrounded  and  invested  by  the  German 
armies,  who  were  then  besieging  it,  that  it  was 
impossible  to  remove  the  goods  from  it,  and 
accordingly  the  assured  gave  notice  of  abandon- 
ment to  the  underwriters  of  the  policy :  — Held, 
that  the  policy  covered  the  risk  during  the  land 
transit  of  the  goods  through  France,  and  also 
that  there  was  a  loss  by  "  a  restraint  of  princes  *' 
within  the  terms  of  the  policy,  which  justified 
the  notice  of  abandonment.  Rodocanachi  v. 
miotty  C.P.,  247 

-^—  separate  packages :  damage  to  some  packages 
bg  sea  water,  to  others  from  suspicion  and  pre- 
judioe]^Bj  a  marine  policy  of  insurance  the 
insurance  was  described  to  be  "on  1,711 
packages  teas,"  valued  at  one  sum,  on  a  voyage 
from  New  York  to  Londoir,  by  a  certain  ship 
"  warranted  by  the  assured  f^e  from  damage 
frx>m  dampness,  change  of  fiavour,  or  being 
spotted,  or  mouldy,  except  caused  by  actual 
contact  of  sea  water  with  the  articles  damaged, 
occasioned  by  sea  perils."  In  case  of  partial 
loss  by  sea  damage  to  certain  goods,  not  includ- 
ing tea,  "  the  loss  shall  be  ascertained  bv  a 
separation  and  sale  of  the  portion  only  of  the 
contents  of  the  packages  so  damaged,  and  not 
otherwise ;  and  the  same  practice  shall  obtain 
as  to  all  other  merchandise,  [as  far  as  practic- 
able." The  ship  met  with  very  bad  weather 
during  the  voyage,  and  449  of  the  1,711  packages 
of  the  tea  were  seriously  damaged  by  actual 
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contact  of  sea  water.  The  rest  of  the  packages 
arrived  sotmd  and  in  good  condition,  except  by 
the  injury  to  their  reputation  from  baying 
formed  part  of  a  ehipment  of  which  449  pack- 
ages had  been  damaged  by  sea  water,  and  which 
was  the  cause,  as  was  usual  in  such  cases,  of 
these  packages,  though  soimd  and  uninjured, 
not  realising  so  high  prices  as  they  would  have 
done  if  the  449  paickages  had  not  been  damaged 
by  sea  water : — Hdd^  that  the  packages  insured 
by  the  above  policy  were  divisible,  and  that  the 
assured  was  entitled  to  recover  only  in  respect 
of  the  449  packages  which  were  actually 
damaged.  Also,  that  the  loss  in  value  of  the 
goods  depended  on  their  value  at  the  time 
of  their  arriyal  at  the  port  of  destination,  and 
not  at  the  time  of  sale,  and  the  underwriters 
were  therefore  not  liable  for  a  fall  in  the  market 
price  between  such  arriyal  and  the  time  of  sale. 
Cater  y.  The  Great  Western  Insur,  Co,  qf  New 
York,  C.P..  266 

Mabinb  Insttbakcb  (continued) — voyage  or  time 
policy:  South-West  ^ican  coast  trade cdevia' 
tion :  meaning  of  "  stay  and  trade  "] — By  the 
terms  of  a  marine  poncy  the  insurance  was 
expressed  to  be  an  insurance  on  a  vessel  and 
cargo  "at  and  from  Liverpool  to  the  west 
and  (or)  south-west  coast  of  Africa  during 
her  stay  and  trade  therein  and  back  to  a 
port  of  call  or  (and)  discharge  in  the  United 
Kingdom."  The  premium  was  8  guineas  per 
cent,  on  the  value  insured.  20  per  cent  of  the 
premium  was  to  be  returned  for  the  risk  ending 
m  ten  months  and  40  per  cent,  for  the  risk 
ending  in  eight  montbs ;  and  there  was  written 
in  the  margin  "held  covered  at  \Zs,  4d.  per 
cent,  per  month  if  longer  than  twelve  months 
out."  The  vessel  having  stayed  a  month  on 
the  African  coast  for  the  purpose  of  eaminff 
salvage,  and  having  been  damaged  there,  and 
afterwiurds  stranded  on  her  voyage  home,  the 
owners  sued  for  a  total  loss  i—Seld,  that  the 
words  "  stay  and  trade"  meant  **  stay  for  the 
purpose  of  trade  "  ;  and  that,  no  evidence  being 
given  that  stayinff  for  salvage  purposes  was 
staying  for  an  ordinary  purpose  of  tne  South- 
West  African  coast  tiade— the  risk  had  been 
substantially  varied,  that  there  was  in  the  ab- 
sence of  such  evidence  no  question  for  the  jury, 
and  that  they  were  properly  directed  to  find  for 
the  underwriters.  7^  Vompany  qf  Jfrican 
Merchants  {lAm,)  v.  The  British  and  Foreign 
Marine  Insur,  Co,  {Lim.)  (Ex.  Ch.) ;  Ex.,  60 

—  «/tjp :  policy :  concealment  of  material  facts : 
Uoyis  lists :  election  to  avoid  contract] — ^There 
is  no  presumption  of  law  that  underwriters  are 
acquainted  with  the  contents  of  Lloyd's  Lists,  so 
as  to  discharge  an  assurer  from  the  duty  of 
communicating  material  facts  Imown  to  himse^ 
and  published  in  those  lists.  Morrison  v.  The 
Universal  Marine  Insurance  Company,  limited, 
Ex.  17 

-—  slip :  pcliov:  concealment  of  material  foot : 
election] — Underwriters  baring  agreed  upon  the 


terms  for  a  marine  insurance  with  the  broker 
of  the  assured,  initialed  the  slip  and  debited 
the  broker  with  the  premium,  in  ignorance  of 
facts  material  to  be  communicated  to  them,  and 
known  to  the  broker.  Shortly  afterwards  the 
underwriters  discovered  the  concealment,  and 
mentioned  it  to  the  broker,  but  raised  no  objec- 
tion, and  afterwards,  at  the  usual  time,  executed 
and  delivered  to  the  broker  in  silence  a  stamped 
policy  in  accordance  with  the  slip.  News  of  a 
total  loss  having  arrived,  they  repudiated  their 
liability  on  the  flpx>uiid  of  the  concealment  and 
the  assured  sued  them  on  the  policy.  By  30  & 
31  Vict,  c  23,  s.  9,  no  policy  shall  be  pleaded 
or  given  in  evidence  in  any  Court,  or  admitted 
in  any  Court  to  be  good  or  available  in  law  or 
in  Equity  unless  duly  stamped.  It  was  conceded 
that  in  effecting  marine  insurances,  when  the 
slip  is  initialed  the  contract  is  considered  con- 
cluded; and  it  was  proved  to  be  the  usage  to  issue 
a  stamped  policy  in  accordance  with  the  slip,  no 
natter  what  might  happen  after  the  slip  was 
initialed : — Held  (reversing  the  judgment  of  the 
Exchequer,  page  17)i  that  since  the  assured  had 
not  been  induct  to  alter  his  position  by.a  belief 
that  the  underwriters  had  elected  to  treat  the 
contract  as  binding,  the  delivciy  of  tbe  stamped 
policy  was  not  an  act  of  estoppel;  nor 
even  prima  facie  evidence  of  an  election,  so  as  to 
make  it  incumbent  on  the  underwriters  to 
shew  that  the  assured  did  not  understand,  or 
had  no  right  toimderstand,  the  conduct  of  the 
underwriters  as  an  election.  Morrison  v.  The 
Universal  Marine  Insur,  Co,  Lim.  (Ex.  Ch.), 
Ex.,  115 

Marribd  Wovan — registration  of  stock  in  name  of 
married  iooman] — tfpon  the  ap|^cation  of  a  mar- 
ried woman  under  the  Married  Woman's  Property 
Act,  1870,  s.  4,  that  ^ares  in  a  joint  stock  com- 
pany may  be  registered  in  her  name  as  a  mar- 
ried woman  entiUed  to  her  separate  use,  it  is  the 
duty  of  the  company  to  investigate  and  recognise 
her  title,  and  a  mandamus  to  enforce  the  per- 
formance of  this  duty  will  be  granted  by  the 
Court.  The  Queen  on  the  proseaUitm  qf  Fraser 
V.  The  Camatio  Hail.  Co.  (Lim.),  Q3.,  169 

—  Order  on  to  pay  debt  under  the  JDebtozs 
Act,  1869.    See  Debtor  and  Creditor. 

Mastbb  akd  SsBLVAKT^action  by  governess:  non* 
disclosure  of  material  fact :  absence  of  fraud] — 
In  an  action  hj&  governess  for  breach  of  an  agree- 
ment in  writing,  in  which  she  was  described  as 
M.  K.,  spinster,  and  by  which  defendant  under- 
took to  employ  her  for  a  term  of  three  years,  it 
was  pleaded  that  plaintiff  intending  to  induce  de- 
fendant to  enter  into  the  contract,  concealed  from 
him  a  fact  material  to  her  qualifications  as  such 
governess,  and  material  to  be  known  by  de* 
fendant  in  engaging  her  as  such  governess, 
namely,  that  she  h^i  previously  been  married, 
and  that  the  marriage  had  been  dissolved  by 
decree  of  the  Divorce  Court : — HM  on  demurrer, 
that  the  plea  was  bad,  as  there  was  no  ftUegation 
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of  fraud,  and  the  mere  non-diaeloepre  of  a  mate- 
rial fiEict  was,  except  in  the  case* of  policies  of 
insurance,  no  answer  to  an  action  upon  a  con- 
tract.   Fletcher  v.  Krell,  Q.B.,  56 

-^  evidence  of  negligence  of  servant  in  hie 
employment]  —  The  fact  that  a  passenger  in 
an  omnibus  is  struck  by  the  (uiver's  whip 
is  prima  facie  evidence  of  negligence  by 
the  ariver  in  the  course  of  his  employment ;  and 
eyen  if  it  'appear  that  the  blow  was  stmdc  at 
the  servant  of  another  omnibus  with  whom 
there  had  been  a  dispute,  and  who  had  jumped 
on  the  omnibus  step  to  get  its  number,  it  is 
a  question  for  the  jury  whether  the  blow  was 
struck  by  the- driver  in  private  spite  or  in  sup- 
posed fiirtherance  of  his  employer's  interests. 
Ward  V.  The  General  Omnibus  Company  (Ex. 
Ch.),  C.P.,  265 

—  negligenoe  of  servant :  acting  within  scope  of 
einployment] — One  W.  being  employed  to  cart 
certain  iron  to  a  wharf,  and  defendant,  a  steve- 
dore, to  ship  it  on  board  a  ship  alongside,  de- 
fendant's foreman,  who  was  acting  for  him,  being 
dissatisfied  with  the  uncarting  of  the  iron  by 
W.'s  carters,  got  into  the  cart,  threw  out  some 
iron,  and  in  so  doing  imured  |Jaintiff.  Two  of 
plaintiff's  witnesses  said  it  was  the  duty  of  W.'s 
carters  to  put  the  iron  on  the  ground,  and  of  the 
stevedore  tnen  to  take  it,  and  this  was  the  only 
evidence  as  to  the  duty  of  defendant  and  his 
servants : — Held,  by  Gbovb,  J.,  and  Denman,  J., 
that  it  was  a  question  for  the  jury  whether,  in 
the  particular  case,  the  foreman  was  acting  with- 
in the  scope  of  his  employment ;  but  by  Brbtt, 
J.,  that  the  Judge  was  bound  to  say  that  what 
was  done  by  him  was  done  before  his  employ- 
ment by  defendant  commenced.  Bums  v.  Poul- 
son,  C.P.,  302 

—  Liability  for  acts  of  Servant.  See  Carriers 
by  Bailway.  And  see  Negligence.  Principal 
and  Surety. 

Matob's  Coubt  of  London.  See  Appeal  Life- 
rior  Court.    Prohibition. 

Medical  Act— right  of  suraeon  io  sue  for  medicines 
unconnected ^with  surgical  treatment] — Under  the 
Apothecaries  Act  (55  Oeo.  8.  c.  194),  s.  21,  which 
is  not  repealed  by  the  Medical  Act,  1858  (21  & 
22  Vict.  c.  90),  ss.  81,  82,  a  member  of  the 
College  of  Surgeons,  registered  as  a  surgeon 
only  under  the  later  Act  and  having  no  further 
qualification,  cannot  recover  for  medicines  ad- 
ministered by  him  in  a  case,  not  requiring 
surgical  treatment.  Lemon  v.  Fletcher,  QJ3., 
214 

Mbtaofolis  Gas  Act,  1860  —  The  provisions 
of  this  Act  are  not  repealed  by  the  Gas  light 
and  Coke  Company's  Act,  1868— affirming  the 
decision  of  the  Queen's  Bench,  41  Law  J.  Bep. 
(N.S.)  Q.B.  86.    The  Qas  Light  and  Coke  Cmr 


pony  V.   The  Vestry  of  8t,   George,  Hanover 
Square  (Ex.  Ch.),  Q.JB.,  50 

Mbteopolis  Local  Manaobmbnt  Acts  —  Pro- 
visions for  paving  n^w  streets.  Lands  used 
for  purposes  of  a  railway.  Higgins  v.  Harding, 
(M.C.,  81),  Q.B.,  27 

— ^  paving  expenses :  apportioned  amount  of  ex* 
penses  payable  by  future  owners]  — The  effect  of 
the  77th  section  of  the  Metropolis  Local  Ma- 
nagement Act,  1862,  is  to  make  the  apportioned 
amount  of  paving  expenses  incurred  under  the 
Act  a  charge  on  the  premises  in  respect  of  which 
the  amount  has  been  apportioned ;  and  the  Dis- 
trict Local  Board  may  recover  the  amounts  so 
apportioned  from  subsequent  owners  of  the  pre- 
mises accordingly,  although  no  arrangement  be 
made  for  payment  by  mstalments — affirming 
the  decision  below,  !Ex.  page  50.  Ligoldby  v. 
Plumsiead  Board  qf  Works  (Ex.  Ch.),  Ex.,  186 

Building  erected  beyond  general  line.  Limi- 
tation of  time  for  complaint  Penalty  or  for- 
feiture. Vestry  of  Bermondsey  v.  Johnson  (M.C. 
67),  C.P.,  161 

—^  Repairs  of  new  street.  R,  v.  The  Hackney 
Board  of  Works  (MC,  151),  Q.B.,  286 

Mines  and  Mining  Leases — demise  of  mines  and 
minerals:  compensation  clause:  right  of  surface 
owner  to  support] — Declaration  for  negligently 
.excavating  and  working  mines  under  and  adjacent 
to  land  of  the  plaintiff)  whereby  the  lana  gave 
wayund  sank,  and  a  mill,  cottage  and  other  build- 
ings became  prostrate  and  ruinous,  and  a  stream 
of  water  was  diverted  from  the  plaintiff's  land. 
Pica,  that  by  an  indenture  of  lease  made  before 
plaintiff  became  possessed  of  the  land  as 
alleged,  the  owners  in  fee  demised  unto  certain 
lessees,  whose  interest  afterwards  vested  in  the 
defendants,  forthirty-eight  years  from  the  25th 
of  March,  1839,  all  and  all  manner  of  veins  and 
seams  of  coal,  and  ironstone  and  other  stone 
and  minerals  of  anv  manner  or  sort  whatsoever, 

-  that  should  or  might  be  found  or  discovered  in 
or  under  the  laml,  with  full  power,  liberty 
and  authority  to  get  the  coal,  ironstone  and 
other  stone  and  other  minerals  out  of  all  pits 
already  sunk  or  open,  and  the  like  liberty  and 
authority  to  bore,  dig,  delve  and  sink  as  many 
other  pits  as  the  lessees  might  think  necessary, 
the  lessees  making  reasonable  satisfaction  to 
the  owners  in  fee,  their  heirs  and  assigns, 
and  their  tenants,  for  the  damage  done  to  them 
respectively  by  the  surface  of  their  land  being 
covered  with  rubbish  or  otherwise  ii^'ured,  or 
as  they  mioht  sustain  as  well  by  the  iniury 
done  to  the  hmds  of  the  owners  in  fee  in  sinking 
and  getting  the  mines  and  minerals,  as  for 
such  damaffe  or  injury  as  might  be  done  or 
caused  in  the  dwelling-houses  or  other  build- 
ings of  the  said  owners  by  so  doin^.  The  lessees 
covenanted  in  case  of  damage  or  ii\jury  to  such 
buildings  to  rebuild  or  repair  the  same;  and 
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also  over  and  besides  the  immediate  damage  to 
stock  or  crops  so  damaged,  to  pay  a  satisfaction 
for  all  damages  sustained  by  the  owners  in  fee 
^ter  the  rate  of  40^.  per  annum  for  five  years 
from  the  commencement  of  the  damaffe,  and 
after  that  time  to  pay  such  a  price  for  t&e  land 
so  damaged  as  should  be  settled  by  arbitra- 
tion:— Hdd,  that  upon  the  true  construction 
of  the  lease,  the  owners  in  fee  granted  the 
absolute  right  to  work  the  mineraJs,  without 
regard  to  injury  to  the  surface,  subject  only  to 
the  obligation  to  pay  compensation  according  to 
the  covenant.     Smith  v.  Darby,  Q.B.,  140 

Mikes  aitd  Minino  Lbasbs  (continued)  —  re- 
servation of:  compensation  for  damage  from 
workings] — Lessees  of  lands  subject  to  clausei 
reserving  to  lessor  the  minerals  with  power  to 
work  them,  making  compensation,  bought  the 
reversion  subject  to  similar  clauses,  which 
reserved  the  minerals  with  working  powers  of  an 
extensive  character,  and  provided  for  compensa- 
tion for  dama^  or  spoil  to  the  ground  thereby : 
— Held,  that  Uie  true  construction  of  the  par- 
ticular deed  was  that  the  compensation  was  to 
be  made,  not  merely  as  to  future  workings,  &c., 
but  also  for  subsequent  damage  accruing  from 
the  future  use  of  existing  workings,  &c.,  and 
that  such  compensation  was  to  be  assessed  with 
reference  to  the  marketable  value  of  the  land, 
taken  or  damaged,  for  all  purposes  to  whidi 
it  was  reasonably  applicable,  without  regard  to 
the  powers  of  working,  &c.,  to  which  it  was 
subject,  and  that  there  was  no  restriction  on  in- 
creasing the  weight  in  the  mines.  Mordue  ▼. 
The  Dean  and  Chapter  of  Durham,  C.P.,  114 

mining   lease:  support  of  surface  by  sulh 

jacent  land:  HahUUy  for  subsidence'] — When 
the  owner  of  surface  and  minerals  beneath 
grants  a  mining  lease  of  the  minerals  for  a 
term,  there  is  not,  outside  the  contract,  an 
implied  reservation  of  any  right  to  have  the 
surfi9U!e  supported  by  the  minerals.  The  con- 
tract itself  must  be  looked  at,  and  constmed 
with  regard  to  the  subject  matter,  in  order  to 
arrive  at  the  extent  to  which  the  owner  autho- 
rises the  minerals  to  be  removed.  Eadon  y. 
Jefcoch,  Ex.,  36 

Where  a  mining  lease  authorised  the  removal  of 
all  the  coal  beneath  the  surface  except  certain 
portions,  subject  to  a  covenant  to  work  the  mine 
in  a  good  and  workmanlike  manner, — Heldt 
that  the  lessees,  doing  only  what  the  lease 
authorised  them  to  do,  were  not  responsible  to 
the  lessor  for  the  subsidence  of  the  surface 
caused  by  their  mining  operations. — Dugdale 
V.  Robertson  distinguished.    Ibid. 

Damage  to  mines.     See  Canal  and  Canal 

Company. 

MoBTQAOB — right  of  mortgagee  to  sue  for  debt  qftor 
sale  of  mortgaged  property :  eguUalie  plea :  strik- 
ing  out  pfea}— To  a  declaratioB  on  toe  mortga- 


gor's covenant  to  pay  the  debt,  tJie  action  being 
broiight  to  recover  the  balance  doe  to  the  mort- 
gagee, after  givins:  credit  for  the  money  realised 
on  the  sale  of  the  mortgaged  property,  the 
defendant  pleaded,  by  way  of  equitable  defenc«^ 
a  plea  which  shewed  that  the  plaintiff  had  taken 
possession  of  the  mortgaged  property,  and  had 
sold  the  same  under  the  power  of  sale  contained 
in  the  mortgage,  and  had  thereby,  as  the  plea 
alleged,  deprived  the  defendant  of  his  right  to 
have  such  property  reoonveyed  to  him  upon 
payment  of  the  money  and  interest  due  on  the 
mortgage.  This  plea  was  pleaded  under  a 
master's  order.  Which  gave  the  plaintiff  liberty 
to  rej>ly  and  demur  Uiereto.  Instead  of  de- 
mumng,  the  plaintiff  applied  for  and  obtained 
an  order  from  a  Judge  to  s^ike  the  plea  out : — 
Held,  that  such  Judge's  order  was  righUy  made, 
as  the  plea  was  clearly  bad,  since  it  did  not 
shew  that  sufficient  had  been  realised  by  the 
sale  to  satisfy  the  debt.  Budge  t.  Bichtns, 
C.P.,  127 

— —  See  Interpleader. 

MumciPAL  ELEcnojif^  election  of  borough  eoun- 
oUlor :  burgess  on  roll  for  two  wards: 
selection  ofward^—'Bj  the  Municipal  Corpora- 
tion Act,  6  &  6  Will.  4.  c.  76,  s.  44,  "if  a 
burgess  be  rated  in  respect  of  distinct  pie- 
mises  in  two  or  more  wards,  he  shall  be 
entitled  to  be  enrolled  and  to  vote  in  sudi 
one  of  the  wards  as  he  shall  select,  but  not  in 
more  than  one."  At  an  election  of  councillors 
for  a  borough  which  was  divided  into  wards  a 
burgess  who  was  on  the  roll  for  two  waidr  voted 
for  the  defendant  in  one  ward,  and  immediately 
afterwards  voted  in  the  other  ward:— JSTo^if,  on 
the  authority  of  T%e  Queen  y.  Tugwell  (37  Law 
J.  Rep.  (if.s.)  Q.B.  275),  that  the  vote  was 
good,  and  that  the  voter  haying  voted  in  one 
ward,  had  irrevocably  made  his  selection,  iHiieh 
was  not  affected  by  what  took  place  afterwards. 
Regina  v.  Harrald,  Q3.,  211 

BaUot  Act:  duties  of  presiding  officer  and 

clerks:  action  for  breach  of  duty:  j^eading] 
—Under  the  Ballot  Act,  1872,  it  is  the  di^y 
of  the  presiding  officer  at  a  polling  station, 
or  a  clerk  deputed  by  him,  whichever  ,of  them 
in  fact  undertakes  it,  to  deliver  to  the  voters 
ballot  papers  bearing  the  official  marie,  and  to 
be  present^  so  that  each  voter,  befbre  pladng 
his  oallot  paper  in  the  box,  can  shew  to  him 
the  official  m^rk  on  its  beck ;  but  prima  facie, 
and  in  the  absence  of  it  appearing  that  a  eluk 
has  been  deputed  by  such  presiding  officer  to 
fulfil  it,  the  duty  lies  on  sudi  <^cer,— €o  HM 
by  the  whole  Court  Pickering  y.  Joawt,  CJP,, 
217 

But  it  is  doubtful  whether  there  is  a  sfanilar  duty 
as  to  ascertaining,  before  the  votera  put  their 
ballot  papers  in  the  box,  whether  they  are 
properly  marked  with  the  official  mark, — ^Kult- 
iKO,  J.,  and  Bbstt,  J.,  holding  that  there  is,  and 
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BoYiLL,  C.J.,  and  Gbotb,  J.,  that  there  is  not. 
Ibid. 

Where  the  presiding  officer  or  clerk  commits  a 
breach  of  dnty,  he  is  liable  to  an  action  for 
damages  by  the  party  aggrieved,  though  the 
breach  be  not  wilM  or  maUcioas, — So  Held  by 
the  whole  Court    Ibid. 

Where  the  declaration  sufficiently  states  the  duty, 
and  breach  thereof  by  the  defendant,  and  after 
stating  &cts  not  sufficiently  shewing  the  plaintiff 
is  aggrieved,  alleges  that  "  by  reason  of  such 
neg^l  of  duty  the  plaintiff  was  prevented 
from  being  elected,"  such  allegation  is  one  of 
fsAi  and  sufficient  to  shew  the  plaintiff  is  ag- 
grieved,— So  Held  by  Kjhatimo,  J.,  Bbbtt,  J., 
and  Gbovb,  J.  {disserUiente  Boviix,  C.J.).  Ibid. 

NaauoBNCB — obligation  to  repair  fence :  escape 
of  cattle:  want  of  notice  of  fence  being  out 
of  repaxr^ — Plaintiff  and  defendant  were  occu- 
piers of  a4Joining  closes  of  land  separated 
by  a  fence,  situated  on  defendant's  dose, 
and  the  property  of  defendant.  For  more 
than  forty  years  the  fence  had  been  repaired 
whenever  repairs  were  necessary  by  the  owner 
and  occupiers  of  defendant's  land,  and  on  several 
occasions  the  fence  had  been  repaired  by  de- 
fendant and  his  predecessors  in  title  upon 
notice  from  the  occupier  for  the  time  being 
of  plaintiff's  close.  Defendant  sold  the  fallage 
of  Uie  wood  on  his  close  to  one  H.,  who  pro- 
ceeded to  fell  the  trees,  and  some  of  his  servants 
felled  a  tree  in  so  negligent  a  manner  that  it 
caused  a  gap  in  the  fence  through  which  the 
plaintiffs  cattle  entered  the  defendant's  close, 
and  having  eaten  some  of  the  foliage  of  a  yew 
tree  there  died  in  consequence.  In  an  action 
in  the  County  Court  the  Judge  found  as  a  fact 
that  there  was  an  obligation  on  the  part  of  de- 
fendant to  keep  the  fence  in  repair  for  the  pur- 
pose of  preventing  cattle  lawfully  in  plaintiff's 
close  from  escaping  into  defendant's  close,  and 
that  the  escape  of  the  cows  was  caused  by  negli- 
gence of  the  servants  of  H.,  but  that  defendant 
had  not  received  notice  that  the  fence  was 
broken  down.  Upon  these  facts  the  Judge 
held  that  defendant  was  not  responsible  Vit 
the  injury  to  plaintiff: — Reld^  that  the  decision 
was  wronff  as  it  appeared  from  the  evidence 
that  the  defendant  was'.bound  at  his  peril  at 
all  times  to  maintain  the  fence  and  without  notice 
to  repair  it,  and  the  damage  done  to  the  cattle 
was  proximately  due  to  the  defective  state  of 
the  fence.    Lawrence  v.  Jenkins^  Q.B.,  147 

— —  duty  to  fence  adjoining  lands :  liabilUg  to  per- 
sons  not  owners  or  occupiers] — ^When  a  railway 
company  have  neglected  the  duty  imposed  on 
them  by  the  Kailways  Clauses  Consolidation 
Act,  1846,  to  fence  their  line  from  the  adjoining 
lands,  and  in  consequence  of  such  neglect  cattle 
in  the  at^'oining  lands  pass  on  to  the  line  and 
are  injured  by  the  company's  trains,  an  action 
for  the  injury  may  be  maintained  against  the 
company  by  the  owner  of  the  cattle,  though  he 
has  no  more  interest  in  the  adjoining  lands 
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than  a  license  from  the  occupier  thereof  to  graze 
the  cattle  there.  Dawson  t.  The  Midland  Bail, 
Co,,  Exch.,  49 

—  injury  to  passenger  in  omnibus :  evidence  for 
jury] — In  an  action  against  an  omnibus  pro- 
prietor for  injury  to  a  passenger,  it  was  proved, 
on  behalf  of  the  latter,  that  he  was  sitting 
inside  the  Omnibus,  and  was  injured  by  one  of 
the  horses  kicking  the  front  panel  constituting 
the  back  of  his  seat,  and  that  on  a  subsequent 
examination  marks  of  other  kicks  were  seen : — 
Held,  that  there  was  evidence  of  negligence  of 
the  defendants  to  go  to  the  jury.  Simpson  v. 
The  London  General  Omnibus  Company,  CP., 
112 

causing  death  of  servant :  action  for  loss  oj 

service :  expense  of  burying  servant  who  was  also 
a  cAiW]— To  a  declaration  alleffing^  that  by 
reason  of  the  negligence  of  defendant's  servant 
plaintiff's  daughter  and  servant  was  killed,  and 
claiming  damages  for  loss  of  services  and  for 
the  bunal  expenses  paid  by  plaintiff,  defend- 
ant pleaded— first,  that  the  daughter  and 
servant  was  killed  on  the  spot  by  the  act  com- 
plained of,  so  that  plaintiff  did  not  and  could 
not  sustain  damage  entitling  him  to  sue ;  and 
secondly,  that  the  act  complained  of  was  a 
felonious  act  on  the  part  of  defendant's  ser- 
vant, and  that  the  servant  had  not,  before  the 
action  been  tried,  committed  or  prosecuted  in 
any  way  in  respect  of  the  same : — Held,  per 
totam  curiam,  that  the  second  plea  afforded  no 
answer  to  the  declaration  ;  and  held  by  Kkllt, 
C.B.,  and  Pioott,  B.,  that  the  first  plea  afforded 
a  good  answer,  on  the  ground  that,  apart  from 
Lord  Campbell's  Act  (9  &  10  Vict  c  93),  no 
civil  action  is  maintainable  against  a  person 
who  has  by  negligence  caused  the  death  of 
another.  But  held  by  Bbjlmwkix,  B.,  that  the 
first  plea  afforded  no  answer,  and  that  the 
action  was  maintainable.  Osborne  v.  GiUett, 
Ex.,  53 

for  injuries  to  passengers.    See  Carriers  by 

Bailway.  And  see  Arbitration.  Equitable  Plea. 
Master  and  Servant. 

New  Trial.    See  Practice. 

NoNSurr.    See  False  Imprisonment. 

NuL  TiBL  Kboobo.    Soo  Jurisdiction. 

Parlxament — county  vote:  rent-charge:  actual  pos- 
session :  operation  of  the  statute  of  uses]— K  rent- 
charge  was  granted  to  A.,  B.  and  C.  to  hold  to  the 
said  A.,  B.  and  C.  to  the  use  of  the  said  A.,  B.  and 
C,  their  heirs  and  assigns  for  ever  as  tenants 
in  common  :—^«/rf,  that  such  grant  took  effect 
at  common  law  and  not  by  operation  of  the 
Statute  of  Uses  (27  Hen.  8.  c.lO)  and  that 
therefore  neither  A.,  B.  or  C.  had  the  actual 
possession  of  such  rent-charge  as  reqmred  by  2 
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Will.  4.  c.  45.  8.  26,  to  entitle  him  to  be  regis- 
tered as  a  voter  in  respect  of  his  interest  in 
the  same  until  he  had  actually  received  such 
rent  or  some  part  thereof.  Webster  v.  The 
Ov^seere  of  AehUm-under-LyM^Ortiufe  Case, 
C.P,,  38 

PAMJAionrr  (continued) -—a>tti»^  vote:  retU- 
charae:  actual  possession:  premous  decisions] 
— Where  the  conveyance  granting  a  rent- 
chai^e  operates  under  the  Statute  of  Uses, 
27  Hen.  8.  c.  10,  the  person  to  whose  use 
the  rent-charge  is  granted  is,  by  force  of  the 
statute,  in  the  actual  possession  of  such  rent- 
charge,  within  the  meaning  of  section  26  of 
the  Reform  Act,  2  Will.  4.  c.  46,  as  soon 
as  the  grant  is  executed,  according  to  the 
decision  in  Hedis  v.  Blain,  which  the  Court 
followed.  Webster  Y,  Ue  Overseers  of  Mhion- 
under-Lyne;  HadfidcPs  Case,  C.P.,  146 

SemUe,  the  Court  is  not  bound  by  its  former 
decision,  though  it  is  a  Court  of  ultimate  appeal 
in  registration  cases,  and  its  decision  in  such 
cases  is  made  final  by  6  &  7  Vict  c.  18.  s.  66; 
but  the  Court  will  not  overrule  such  former 
decision  unless  it  be  shewn  to  be  dearly  wrong. 
Ibid. 

— ~  county  vote:  qualification:  incapacUy:  peer 
of  Parliamenf]-~A  peer  of  Ptoliament  is^- 
capaatated  by  law  from  voting  at  elections  for 
members  of  the  House  of  Commons,  and  is 
therefore  not  entitled  to  have  his  name  on  the 
register  of  voters.  Earl  Beauchamp  v.  The 
Overseers  qf  Madreifield ;  Marquis  of  Salisbwv 
V.  The  Overseers  of  South  Mimms ;  Same  y. 
Bontems;  Same  v.  Bulwer,  C.P.,  32 

county  vote:  qualification  for  borough  vote] 

—A.,  a  minister  of  a  church,  was  stated  to  have, 
aa  minister,  such  a  freehold  interest  in  the  zvnts 
received  from  the  letting  of  pews  in  the  church 
as  entitled  him  to  a  vote  for  the  county.  He 
occupied  as  such  minister  the  parsonage  house, 
and  in  respect  of  such  occupation  acquired  a 
right  to  a  vote  for  the  borough :— Z&&,  that 
thero  was  no  such  unity  of  occupation  as  would, 
according  to  section  24  of  2  Will.  4.  c.  45,  dis- 
entitle A.  to  the  county  vote.  Besunck  v 
Alker,  C.P.,  26 

•'-^county  vote:  rating  members  of  a  firm:  des- 
cription on  rate  amendable  as  inaccurate]-^A.t 
who  had  been  solely  rated  in  respect  of  the  pro- 
mises occupied  by  him  in  his  business,  got  the 
overseers  to  alter  the  rating  to  "  A.  &  Sons  " 
on  the  occasion  of  his  taking  his  two  sons  into 
partnership,  and  carrying  on  business  with  them 
on  the  said  premises  under  the  partnership 
name  of  ••  A.  &  Sons."  When  A.  rotired  from 
the  business,  which  he  did  some  time  after- 
wards, the  two  sons  continued  the  business  under 
the  same  name  of  "  A.  &  Sons,"  and  paid  the 
rates  when  called  tov.^Held,  that  the  sons 
were  rated  within  the  meaning  of  section  6  of  the 
Kepresentation  of  the    People  Act,  1867  (30 


.  &  31  Vict  c  102\  being  described  on  the  rate, 
though  inaccurately,  by  the  partnership  name, 
and  that  such  inaccuracy  was  cured  by  6  &  7 
Vict  c  18.  sec  75.  IMOe  v.  Overseers  of 
PtnrUh,  C.P.,  28 

county  vote  :  occupation  franchise :  rateable 

value]— 'The  rateable  value  of  the  premises  re- 
quired by  section  6,  sub-section  2  of  the  Be- 
presentation  of  the  People  Act,  1867  (30  & 
31  Vict  c  102),  for  the  121.  occupation  fran- 
chise in  counties,  is  the  real  rateable  value 
(which  the  Revising  Barrister  is  at  libeitf  to 
ascertain  for  himself),  and  is  not  necessarily 
the  value  at  which  such  raemises  are  rated  in 
the  rate-book.    Cooke  y,  Butler,  CJ».,  25 

— --^  county  vote:  inmates  of  a  hospital:  interest 
in  land:  rent-charge:  tenement] — ^A  hospital, 
consisting  of  a  master  and  three  "ancient 
brethren,"  was  incorporated,  and  by  the  terms 
of  its  constitution,  as  afterwards  regulated  by 
statute,  its  revenues,  derived  from  lands  vested 
in  the  corporation,  were  received  by  the  madter, 
who  annually,  after  paying  thereout  taxes  and 
other  outgoings  and  reserving  one-third  to 
himself,  was  to  pay  25/.  to  eadi  of  the  three 
ancient  brethren,  70/.  to  the  chaplain,  and  after 
reserving  a  balance,  not  exceeding  60/.,  to 
meet  current  expenses,  was  to  divide  the  residue 
between  certain  other  brethren  called  "  younger 
brethren,"  who  were  added  to  the  number  of 
the  brethren  from  time  to  time,  aa  the  revenues 
of  tbe  charity  increased,  but  no  younger  brother 
was  to  take  under  such  division  more  than  25/., 
and  the  surplus,  if  any,  was  left  to  accumulate 
until  further  additional  brethren  were  ap- 
pointed:— Held,  that  the  younger  brethren  had 
no  equitable  estate  m  the  lands  of  the  hospital 
and  that  the  annual  payment  to  wliich  they  were 
entitled,  not  being  a  rent-charge  nor  a  free  tene- 
ment within  the  statute  8  Hen.  6.  c  7,  they  were 
not  entitled  to  the  county  franchise.  Simeu  y, 
Marshall,  C.P.,  49 

consolidated  appeal:  notice  to  respondent}^ 

A  consolidated  case  of  appeal,  naming  the  re- 
turning officer  of  a  borougn  as  respondent,  was 
signed  on  the  Slst  of  October;  notice  of  appeal 
was  not  given  to  him  till  the  4th  of  November; 
the  first  day  appointed  for  hearing  appeals  was 
the  13th  of  November:— ^<j/</  (the  respondent 
not  appearing),  that  the  appeal  could  not  be 
heard.    Broum  v.  TampUn,  CJ*.,  37 

Pabttbs— to  actions.  See  Amendment  Carriers 
by  Railway.    Marine  Insurance, 

'PATRST^efcct  of  dating  back  grant  of  patent  to  day 
of  application]  —  To  an  action  for  infringing 
letters  patent  granted  to  the  plaintiff  and  sealed 
as  of  the  date  of  his  application  for  the  same, 
it  was  held  to  be  no  answer  that  the  alleged 
infringements  were  done  in  exeroise  of  certain 
letters  patent  for  a  similar  invention  granted 
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to  the  defendant  and  sealed  as  of  a  subsequent 
date,  i^,f  the  date  of  his  application  for  the 
same,  although  the  complete  specification  of  the 
plaintiff's  patent  was  not  filed  in  the  patent 
office  till  after  the  defendant's  specification  had 
been  filed.    Scuebjf  t.  Kennet,  Ex.,  137 

Pawnbroxeb — lo8B  of  ttcke^ — ^A  person  who  had 
pledged  goods,  having  imknowingly  given  the 
ticket  amonffst  other  matters  to  a  third  person, 
obtained  under  the  (now  repealed)  statute,  39  & 
40  Qqo.  3.  c.  99.  ss.  15,  16,  the  form  of  affidavit, 
&c,  therein  mentioned,  went  immediately  with 
it  to  a  magistrate  as  therein  provided,  and 
shewed  it  afterwards  to  the  pawnbroker: — 
Seldf  that  under  that  statute  the  pawnbroker 
was  not  justified  in  afterwards  delivering  the 
goods  to  the  ticket-holder,  as  the  ticket  was 
*'  lost  or  mislaid,**  and  it  was  not  necessary  to 
deliver  the  affidavit  and  redeem  the  goods. 
Burslem  v.  Attenborough,  C.P.,  102 

Fathbnt— proof  of.    See  Evidence.    Executor. 

pATMEirr  INTO  CouBT — hofid  to  secure  pat^ment  of 
money  by  instalments :  penaltv] — Plaintiff  sued 
for  the  penalty  in  a  bond  conmtioned  for  avoid- 
ance if  half  the  penalty  with  interest  were  paid 
by  instalments  on  several  fixed  days,  and  alleged 
as  a  breach  the  non-payment  of  one  of  the  instal- 
ments, the  time  for  the  payment  of  the  sub- 
sequent instalments  not  having  yet  arrived. 
Defendant  paid  into  Court  the  sum  due  in  re- 
spect of  the  one  instahnent,  with  interest: — 
Held,  a  bad  plea,  such  a  bond  not  being  within 
section  25  of  the  Common  Law  Procedure  Act, 
1860.    Preston  v.  Dania,  Ex.,  33 

Pbdlabs  Act — carrying  a  missionary  basket  is  not 
trading.    Greffg  v.  Smith  (M.C.,  121),  Q.B.,  170 

Penalty — Local  (Government  Act,  1858.  Bye- 
laws.  Structure  of  party-walls.  Continuing 
o£fence.  New  buildings.  Public  Health  Act,  1848. 
Marshall  v.  8mUh  (M.C.,  108),  CJ».,  155 

Evidence  of  Scienter.    Contagious  Diseases 

(Animals)  Act,  1869.  Animals  Order  of  1871, 
part  n.  sect  19.  Discovery  of  Disease.  Appeal 
from  Justices.  Costs.  NichoUs  v.  ifa// (M.C., 
105),  CJ».,  157 

—  See  Payment  into  Court. 

Pbbpbtual  Cttbatb.    See  Churchwardens. 

PuTSic.    See  Medical  Act. 

Plbading — argumentative  general  issue.  See 
Equitable  Plea.  And  see  Bills  of  Exchange. 
Company.    Mortgage. 

Poor  Law — ^Amendment,  on  certiorari,  of  order  of 
justices  made  on  a  bastardy  summons.  B,  v. 
Ibmlinson  (M.C.  1 ),  Q.B.,  12 


^-^  A  judgment  for  a  sum  of  money  obfciined  by 
a  pauper  in  receipt  of  relief  is  a  valuable  secu- 
rity for  money  belongiug  to  the  pauper  within 
12  &  13  Vict.  c.  103.  s.  16.  The  Guardians  of 
the  West  Ham  Union  v.  Owens  (M.C.  29);  Ex.. 
15 

Poor  Law  Audit — ^Proceedings  against  overseer 
to  recover  sum  certified  to  be  due.  Certificate 
of  treasurer.  R.  v.  FordhamQIL.O„  163),  Q.B., 
243 

Poor  Ratb — Sunday  and  ragged  schools  (exemp- 
tion from  Eating)  Act,  1869,  82  &  33  Vict  c.  40. 
Discretion  of  rating  authority.  BeU  v.  Crane 
(M.C.,  122),  Q.B.,  155 

Occupation.     Rateable  value.      Cemetery. 

Sale  of  plots  of  land.    J?,  v.  The  Ahney  Park 
Cemetery  Co.  (M.C.,  124),  Q.B.,  245 

■  Docks,  warehouses,  and  machinery  occupied 
as  one  estate.  Warehouses  capable  of  beneficial 
occupation  apart  from  docks.  Increased  value 
by  connection  with  docks.  Separate  rating. 
Mersey  Docks  and  Harbour  Board  y.  The  Over^ 
seers  of  the  Poor  cf  Birkenhead  (M.C.,  141), 
Q3.,  236 

Pbacticb — fwto  trialin  Liverpool  Court  of  Passage : 
verification  of  assessor's  signature  to  notes] — In 
moving  in  the  Court  of  Exchequer  for  rules  for  a 
new  trial  or  to  enter  a  nonsuit  in  cases  tried  in 
the  Liverpool  Court  of  Passage,  a  rule  to  shew 
cause  will  not  be  granted  unless  either  the  coun- 
sel moving  was  present  at  the  trial,  or  the  asses- 
sor's notes  are  produced  with  an  affidavit  verify- 
ing the  assessor's  signature.  When  cause  is 
shewn  the  assessor's  notes  must  be  produced  with 
a  similar  affidavit     Welsh  v.  Mercer,  Ex.,  52 

—  See  Amendment.  Attachment  of  Debt.  At- 
torney and  Solicitor.  Bills  of  Exchange.  Infe- 
rior Court.    Interrogatories.    Jurisdiction. 

Prxmoipai.  AMD  Aqeht— foreign  correspondent: 
commission  agent:  right  of  principal  against 
third  person} — ^Where  a  foreign  correspondent 
instructs  his  English  agents  to  order  gixxls  for 
him  in  this  country  the  person  contracting  with 
the  agent  to  supply  such  goods  is  not,  although 
he  knew  for  whom  the  goods  were  intend^, 
liable  to  an  action  for  breach  of  his  contract 
at  the  suit  of  the  principal.  Die  Mbinger  Actien- 
Gesellschqft  fw  Fabrication  von  eisenbahn- 
Materiel  v.  Clays,  Q.B.,  151 

.  contracting  and  signina  as  agent :  evidence  of 
custom  making  agent  /iaXfo]— Where  a  person 
contracts  in  the  body  of  a  charter-j)arty  and 
signs  "as  agent,"  his  principal  being  undis- 
closed, evidence  is  admissible  to  shew  a  custom 
that  he  shall  be  personally  liable  if  he  does  not 
disclose  his  principal's  name  within  a  reasonable 
time,  Hutchinson  v.  Taiham,  C  J?.,  260 
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Principal  and  Subktt  —  master  and  servant: 
alteration  of  terms  of  service:  discharge  of 
surety] — ^A  bond  was  giTon  by  the  obligor 
as  surety  that  a  servant  would  from  time 
to  time,  and  at  all  times  during  the  service, 
satisfadorily  account  for  and  pay  over  to 
the  master  all  moneys  received  by  the  ser- 
vant for  the  master's  use.  One  of  the  terms 
of  the  service  was  that  it  should  be  terminable 
by  one  month's  notice  on  either  side,  but  this 
was  not  known  to  the  surety.  After  the  com- 
mencement of  the  service  the  master  and  servant 
agreed,  without  the  knowledge  of  the  surety, 
that  the  service  should  be  terminable  at  three 
months*  notice  i^Hdd  by  Kkt.t.t,  C.B.,  Pioott, 
B.,  and  Pollock,  B.,  dtdntante  Martin,  B.,  that 
the  surety  was  not  discharged.  But  the  ser- 
vant having  failed  satisfactorily  to  account  for 
or  pay  over  moneys  which  he  had  received  for 
the  master's  use,  and  the  master,  having  with 
knowledge  and  without  informing  the  defendant 
thereof,  retained  the  servant  in  his  service, — 
Held,  that  the  surety  was  discharged  as  to 
defaults  committed  by  the  servant  after  he 
was  so  retained.    Sanderson  v.  Aston,  Ex.,  64 

joint  and  several  debtor:  release  of  debtor  a* 
if  discharfffd  in  bankruptcy:  discharge  qf 
surety] — (n  two  obligors  of  a  joint  and  sevend 
bond  one  executed  it  as  surety  for  the  other, 
whereof  the  obligee  then  had  notice.  After- 
wards, and  without  the  consent  of  the  surety, 
the  principal  debtor  by  deed  conveyed  to  the 
obligee  of  the  bond,  as  trustee  for  the  creditors 
of  Uie  principal  debtor,  all  his  estate  to  be 
administered  for  the  benefit  of  the  creditors, 
in  like  manner  as  if  the  principal  debtor  had 
been  at  the  date  thereof  duly  adyudged  bank- 
rupt, and  in  consideration  thereof  each  of  the 
creditors  did  therebv  release  the  principal 
debtor  "  from  his  and  their  respective  debts^in 
like  manner  as  if"  the  principal  debtor  **  had 
obtained  a  dischaige  in  bax^miptcy."  The 
obligee  having  sued  the  surety  on  the  bond, — 
Heldt  by  Kct.t.t,  C.B.,  and  Braxwbll,  B. 
(dissentiente  Pioott,  B.),  that  the  obligee  by 
executing  the  deed  had  released  the  surety. 
,  Gragoe  v.  Jones,  Ex.,  68 

Prisonhr — Debtors  Act :  discharge :  imprisonment 
qfter  judgment] — A  defendant  who  has  been  ar- 
rested and  imprisoned  before  final  judgment, 
under  the  6th  section  of  the  Debtors  Act,  1869,  is 
entitled  to  be  discharged  under  the  4th  section 
after  final  judgment  has  been  obtained,  notwith- 
standing that  die  judgment  is  still  unsatisfied,  and 
that  the  absence  of  the  defendant  from  England 
may  prejudice  the  plaintiff  in  obtaining  the  fruits 
of  the  judgment.    Hume  v.  Druyff,  Ex.,  145 

Prtvilrobd  Cokmunication.    See  Defamation. 

PBOHmmoN — Admiralty  Court:  cause  qf  damage 
by  collision :  foreign  skip :  sovereign  potentate]-^ 


The  ship  C.  ran  down  the  ship  B.  in  the  river 
Thames.  The  C.  was  arrested  under  a  warrant 
of  the  Court  of  Admiralty  issued  in  a  cause 
of  damage  instituted  in  the  said  Court  on  behalf 
of  the  owners  of  the  B.  A  rule  mn  was  granted 
for  a  prohibition  on  the  nound  that  the  C.  was 
the  property  of  the  ^edive  of  "EgypL  In 
shewing  cause  against  the  rule,  affidavits  woe 
used  ailing  that  the  C.  was,  at  the  time  of  the 
collision,  in  reality  used  for  carrying  cargo  and 
passenp^ers.    The  Court  declined   to  issue   the 

Srohibition:  the  question  whether  or  not  the 
'.  was  the  property  of  a  sovereign  potentate, 
so  as  by  the  law  of  nations  to  be  exempt  from 
liabilitv  being  one  which  might  pn^)erly  be 
decided  in  the  Court  of  Admiralty.  ^  re  T%e 
Steam-ship  *<  Charkieh,"  Q.B.,  75 

—  fi^erior  court :  jurisdiction :  cause  of  action] 
— ^The  Mayor's  Court  of  London  being  an  in- 
ferior Court,  the  whole  cause  of  action  must 
arise  within  its  jurisdiction,  and  therefore, 
where  a  material  fact  necessaiy  to  be  prx)ved  in 
order  to  sustain  the  plaintifi'  case  occurs  out  of 
the  jurisdiction  of  such  Court,  the  garnishee 
against  whom  process  of  foreign  attachment 
has  been  issued  to  attach  moneys  owing  by  him 
to  the  defendant,  is  entitled  to  a  prohibition 
against  such  Court  proceeding  with  the  suit. 
Cooke  V.  GiU,  CP.,  98 

Quarter  Sessions — Signature  to  notice  of  appeal 
R,  V.  The  Justices  of  Kent  (M.C.,  211).  Q.B.,  170 

.^—  Invalidity  of  rule  of  practice  as  to  entry  of 
appeals.    R,  v.  Paulett  (llC.,  157).  Q-B.,  241 

(X^oyfkxsLkKto—i^formationinthenatureqf:  want 
of  grievance :  delay:  discretion  of  court]-^  A  rule 
for  an  information,  in  the  nature  of  a  quo 
warranto,  in  respect  of  an  annual  office  of  guar- 
dian of  the  poor,  the  election  to  which  was  on 
the  14th  of  May,  on  the  ground  that  the  mode 
of  election  adopted  was  not  a  proper  one,  was 
not  applied  for  till  the  13th  of  January  fol- 
lowing, and  it  was  then  not  shewn  that  any 
ratepaver  had  been  prevented  from  voting,  or 
that  the  result  of  the  election  was  affected  by 
the  mode  adopted.  In  the  exercise  of  its  dis- 
cretion, the  Court  discharged  the  rule.  E,  v. 
Cousins,  Q3.,  124 

irregularity  immaterial  as  to  the  result]-^ 

W.  was  chairman  of  a  Local  Board,  and  it 
was  his  duty  under  11  &  12  Vict  c  63.  s.  21 
to  conduct  and  complete  the  elections  of  mem- 
bers for  the  ensuing  year,  and  by  the  same 
section  if  the  chairman  became  unable  to  act, 
some  other  person  was  to  be  appointed  by  the 
Local  Board  to  perform  such  of  his  duties  as 
then  remained  to  be  performed.  F.  was  ap- 
pointed by  the  Local  Board  to  act  as  returning 
officer  in  case  of  nomination  of  chairman  as  a 
candidate.  W.  published  a  notio^  fixing  day  of 
election  and  day  for  xeoeiTing  nomioAtion  papers. 
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He  receiyed  a  nomination  paper  nominating 
nimself,  and  afterwaids  continued  to  receive 
other  nomination  papers.  More  candidates 
were  nominated  than  vacancies.  W.  filled  up 
the  form  of  voting  paper  under  section  23,  and 
sent  it  to  be  printed,  with  directions  for  the 
printer  to  return  it  to  F.,  and  from  that  time 
tbrward  everything  was  done  by  F.  W.  was 
elected,  and  returned  by  F.  No  improper 
motive  was  imputed  to  W.,  nor  did  his  acts 
produce  any  inconvenience,  or  in  any  way  in- 
tiuence  the  result  of  the  election.  The  (5ourt, 
in  the  exercise  of  its  discretion,  refused  leave 
to  file  an  information  in  the  nature  of  a  ''  quo 
warranto."    B.  v.  Ward,  Q3.,  126 


Kailwat— Meaning  of  branch-line  in  Special  Act. 
See  Covenant. 


Kailwat  CoMPAmr — conatrucHon  of  special  Act: 
special  services :  tolls:  six-mile  clause] — A  special 
Act,  relating  to  the  above  company,  provided  that 
where  goods  were  carried  on  the  company's  rail- 
way, or  partly  on  their  railway  and  partly  on  some 
other  railway  of  which  they  were  joint  owners,  or 
which  they  had  a  right  to  use,  for  a  lees  distance 
than  six  miles,  the  company  should  be  entitled  to 
take  tolls  as  for  six  miles.  The  Act  also  pro- 
vided that  the  tolls  for  goods  carried  over  the 
company's  line  and  over  portions  of  other  lines 
of  which  they  were  part  owners,  or  which  they 
had  a  right  to  use,  should  be  computed  as  if 
the  company's  lino  and  the  said  portions  of  the 
said  other  lines  formed  one  railway.  Goods 
were  passed  over  the  line  of  which  the  com- 
pany were  sole  owners  for  a  distance  of  less 
than  six  miles ;  the  same  goods  on  their  transit 
to  their  ultimate  destination  passed  over  another 
line  of  which  the  company  was  part  owner  for 
a  distance  of  more  than  six  miles.  This  latter 
line  was  under  the  sole  management  of  another 
company.  The  goods  were  accompanied  by  two 
declaration  notes,  one  made  out  in  the  name  of 
the  fiirst  company  and  the  other  in  the  name  of 
the  other  company,  but  the  station  of  ultimate 
destination  mentioned  in  both  notes  was  the 
same : — Held,  that  the  company  was  not  entitled 
to  split  the  contract,  that  the  two  lines  must  be 
treated  as  one,  and  ^hat  the  six-mile  clause  was 
not  applicable.  Lancashire  and  Yorkshire  Bail, 
Co.  V.  Gidlow  (H  Ji.),  Ex.,  129 

The  same  Act  of  Parliament,  while  providing  the 
maximum  rate  of  tolls  to  be  charged,  made  an 
exception  in  respect  of  special  services  to  be 
rendered  by  the  company  for  loading,  unloading, 
collection  and  delivery  of  goods: — Held,  that 
the  company  were  not  entitled  to  charge  for 
special  services,  though  found  by  a  jury  to  have 
been  actually  rendered  by  them ;  tue  customer 
charged  for  such  services,  not  having  had  the 
offer  and  option  first  distinctly  given  him  of 
either  avaiUng  himself  of  sucn  services  at  the 
company's  rate  of  charge  or  of  doing  them  him- 
self, such  services  being  incidental  to  the  ordi- 
nary business  of  a  carrier,  and  such  as  the 


customer,  without  notice,  might  have  supposed 
were  covered  by  the  company's  charges  for  toll. 
Ibid. 

■        What  is  a  branch  railway.    See  Covenant. 

—  Liabilibr  for  wrongful  conduct  of  servant. 
See  False  Imprisonment. 

— —  Liability  as  Common  Carriers,  and  for  In- 
juries to  Passengers.  See  Carriers  by  Railway. 
And  see  Negligence.    Toll  Traverse. 

Kailwat  Station — ^Wilful  trespass  on  premises 
connected  therewith  by  a  cab-driver.  Fotdger 
v.  Steadman  (M.C.,  3),  Q.B.,  16 

Bailwats  Clauses  Consolidation  Act,  1845,  s.  65 
— ^Variation  by  Special  Act.  Revival  of  (Gene- 
ral Act.  London^  Chatham  and  Dover  Bailway 
Co.  V.  Board  of  Works  for  the  Wandsworth  Dis* 
trict  (M.C.,  70),  C.P.,  160 

'RKHT-coAsatt—conveyanceof  landcharaed:  action 
of  debt  for  arrears:  abolition  of  real  actions] — 
Plaintiff  seized  in  fee  of  land  granted  it  unto 
and  to  the  use  of  C,  subject  to  the  payment  for 
ever  to  plaintiff,  his  heirs  and  assigns,  of  a  yearly 
rent-charge  payable  out  of  the  land.  C.  cove- 
nanted for  himself,  &c.,  that  he,  his  executors, 
administrators  and  assigns  would  pay  unto  plain- 
tiff, his  heirs  or  assigns,  the  said  rent-charge. 
The  land  became  vested  in  defendant,  after 
which  the  rent-charge  fell  in  arrear: — HM, 
that  plaintiff  might  maintain  an  action  of  debt 
against  defoudant  for  the  arrears,  the  remedy 
by  real  action  having  been  taken  away  by  3  &  4 
Will.  4.  c.  27.  s.  36.  Thomas  v.  Sylvester,  Q.B., 
237 


Replevin — recovery  in,  a  bar  to  action  for  same 
taking :  trespass  by  tenant  of  tenant  at  suffer- 
ance]— ^A  judgment  for  plaintiff  in  replevin 
is  a  bar  to  an  action  for  damages  for  the 
same  taking  of  the  goods  in  respect  of  which 
the  replevin  was  brought.  Gihbs  v.  Cruikshank, 
C.P.,  273 

The  tenant  of  a  mortgagor,  whose  tenancy  was 
created  after  the  mortgage,  and  has  never  been 
recognised  by  the  mortgagee,  cannot  maintain 
trespass  against  the  mortgagee  for  entering  and 
distraining  on  the  land  under  the  powers  of  the 
mortgage.    Ibid. 

RuLB  OF  Court — is  not  a  judgment  in  respect 
of  which  n  garnishee  order  can  be  obtained. 
See  Attachment  of  Debt 

Salb  of  Goods — in  Market  overt.    See  Trover. 

to    be    delivered    by    instalments.      See 

Contract. 

Sbbvicb — wrU  of  summons:  service  on  officer  of 
Scotch  corporation :   railway  booking  clerk]  — 
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Defendants,  a  Scotch  railway  company,  having 
their  line  of  railway  and  their  principal  office  in 
Scotland,  employed  an  ordinary  booking  clerk 
to  issue  tickets  at  the  Carlisle  station  of  the 
Caledonian  Bailway,  oyer  the  southernmost  , 
portion  of  whose  line  defendants  had  running 
powers: — Held,  that  such  clerk,  although  the 
only  officer  of  defendants  resident  in  Eujgland, 
was  not  a  "head  officer"  or  "  clerk,"  withm  the 
16th  section  of  the  Common  Law  Procedure 
Act,  1852,  so  as  to  render  service  on  him  of  an 
ordinary  writ  of  summons  a  good  service  on  the 
company.  Mackreth  v.  The  Glasgow  and  South- 
western Rail,  Co.f  Ex.,  82 

Sft-ofp.  See  Banker  and  Banking  Company. 
Husband  and  Wife. 

Shajibs — Registration  of.    See  Married  Woman. 

Transfer  of.    See  Company. 

Smppmo — insurance  on  chartered  freight :  loss  of 
freight  where  no  total  loss  of  ship] — ^By  a  charter- 
party,  which  contained  the  usual  exceptions  of 
dangers  and  accidents  of  navigation,  the  vessel 
was  to  proceed  with  all  convenient  speed  from 
Liverpool  to  Newport,  and  there  load  a  cargo  of 
iron  rails  for  San  Francisco,  and  the  freight 
was  to  be  paid  on  right  delivery  of  the  cargo. 
The  vessel  duly  proceeded  on  her  voyage  firom 
Liverpool  to  Newport,  but  before  arriving  there 
she  took  the  rocks  at  Carnarvon  Bay.  She  was 
ultimately  got  off  the  rocks,  and  though  the 
damage  she  sustained  was  not  such  as  to  consti- 
tute a  total  loss,  either  actual  or  constructive, 
the  time  necessary  for  getting  her  off  and  re- 
pairing her  so  as  to  be  a  cargo-canTing  ship, 
was  so  long  as  to  put  an  end,  in  a  commercial 
sense,  to  the  commercial  speculation  entered 
upon  by  the  shipowner  and  the  charterers,  and 
the  latter  accordingly  abandoned  the  contract 
and  hired  another  vessel,  by  which  they  for- 
warded the  rails  to  San  Francisco: — Hddf  by 
Kbatino,  J.,  and  Brett,  J.  (Bovux,  C.  J.,  die- 
sentiente\  that  under  these  circumstances  there 
was  a  total  loss  of  chartered  freight  by  perils 
of  the  sea  within  the  meaning  of  a  policy  of 
insurance  on  chartered  ^£reight  on  the  above 
voyage.  Jackson  v.  The  Union  Marine  Insur, 
Co,  (Lim.),  C.P.,  284 

freight:  right  to  lump  freight  where  part 

of  cargo  lost] — By  charter-party,  the  ship  was 
to  be  loaded  with  a  full  carso,  and  to  have  a 
deck  cargo,  and  being  so  loaded  was  to  proceed 
to  London,  and  "deliver  the  same  on  beins 
paid  freight  as  follows :  a  lump  sum  of  816/. 
....  the  freight  to  be  paid  in  cash,  half  on 
arrival,  and  remainder  on  unloading  and  right 
delivery  of  the  cargo."  The  ship  arrived  in 
London  with  the  whole  of  the  cargo,  with  which 
the  charterer  had  loaded  her,  wiui  the  excep- 
tion of  the  deck  load,  which  had^been  lost  during 
the  voyage  by  one  of  the  excepted  perils  in  the 
charter-party,  and  without  any  default  on  the 


pa^  of  the  master  or  crew: — Held,  that  the 
shipowner  was  entitled  to  the  whole  of  the  lump 
freight  without  deducting  the  proportion  of 
freight  payable  in  respect  of  the  deck  load  which 
had  been  lost    Robinson  v.  Knights,  CJ*.,  211 

Liability  of  average  adjuster.  See  Arbi- 
tration. And  see  Bill  of  Lading.  Charter- 
party.    Demurrage.    Marine  Insurance. 

Special  Constable — ^Right  to  be  heard  against 
Order  for  payment  of.  R,  v.  C^ieshire  lAnes 
Committee  (M.C.,  100),  Q.B.,  182 

Statute— Parks  Regulation  Act,  1872.  Effect  of 
rules  not  laid  before  Parliament.  Right  of 
Meeting  in  royal  parks.  Bailey  y,  WiUiamson 
(M.C.,  49),  Q.B.,  146 

construction  of.    See  Metropolis  G^  Act 

Railway  Company. 

Statino  Pbockedinos  —  action  brought  without 
authority] — If  an  attorney  brings  an  action  in 
the  name  of  a  person  who  nas  not  given  him  any 
authority  to  do  so,  such  person  is  entitled  to 
have  the  proceedings  stayed.  Reynolds  v.  Bowell, 
Q.B.,  181 

Stock  Exchamob — drfauUing  broker:  liability  of 
principal] — Plaintiff^  brokers  on  the  Stock  Ex- 
change, who  had  at  the  request  of  defendant  con- 
tracted for  the  purchase  of  shares  for  hun,  were  on 
the  1 3th  of  July,  the  "  carrying  over  day  "  for  the 
15th,  instructed  by  him  to  carry  over  or  continue 
the  contract  from  the  15th  till  the  29th  of  July, 
the  next  account  day.  On  the  15th  they  paid 
^or  him  (as  was  necessary  in  order  to  have  the 
contract  carried  over),  the  difference  on  the 
shares  at  the  price  of  the  13th,  amounting  to 
1,688^.  On  the  18th  of  July  plaintiffs,  by 
reason  of  many  persons  for  whom  they  had 
entered  into  contracts  failing  to  meet  their  en- 
gagements, became  defiaulters  on  the  Stock  Ex- 
change, whereupon,  in  accordance  with  the  rules 
of  the  Exchange,  all  their  bargains  were  closed 
and  made  up  by  the  official  assignees  at  the 
prices  of  that  day.  The  price  of  the  shares 
purchased  for  the  defendant  having  fallen,  the 
amount  due  in  respect  thereof  (including  the 
1,688/.  differences)  was  6,013/.,  which  plaintiffs 
then  became  liable  to  pay  to  the  official  assig- 
nees, and  now  sought  to  recover  from  defendant : 
— Heldf  that  plaintiffs'  insolvency  having  been 
brought  about  by  want  of  means  to  meet  their 
other  primary  obligations,  and  not  by  reason 
of  their  having  entered  into  any  contract  on 
behalf  of  defendant,  no  promise  ^could  be  im- 
plied on  the  part  of  defendant  as  their  princi- 
pal, to  indemnify  them  against  the  conae- 
rnces  of  the  enforcement  of  the  Stock  £x- 
nge  rules  with  regard  to  defaulters,  and  that 
therefore,  plaintiffs  could  only  recover  from  de- 
fendant the  sum  of  1,688/.,  the  amount  of  the 
dififeionces  they  had  actually  paid  for  him — 
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reversing  the  judgment  below,  40  Law  J.  Rep. 
(n.s.)  Ex.,  137.  Duncan  t.  Hill,  and  Same  y. 
Beeson  (Ex.  Ch.),  Ex.,  179 

Succession  Dxitt  —  alienation  hy  remainderman 
to  body  corporate:  alienee  liable  as  successor'] — 
Testatrix  by  will,  made  in  1839,  deyised  real 
property  to  one  for  life,  and  after  his  death  to 
a  remainderman  in  fee,  and  died  in  1841.  The 
remainderman,  a  cousin  of  testatrix,  died  in 
1870,  having  previously  sold  his  reversion  in 
fee  to  a  corporation.  The  tenant  for  life  died 
in  1872 : — Held,  on  an  information  against  the 
corporation,  first,  that  the  corporation,  upon  the 
death  of  the  tenant  for  life,  were  "  successors" 
within  ss.  2  and  27  of  the  Succession  Duty  Act, 
1853,  and  were  liable  to  pay  succession  duty 
upon  the  full  value.  Secondly,  that  if  neces- 
sary the  Court  would  have  decided  the  death  of 
the  remainderman  to  be  immaterial,  and  the 
rate  of  duty  to  be  the  same  as  would  have  been 
payable  hj  him  if  he  had  survived  the  tenant 
for  life  without  selling,  but  that  at  all  events 
the  Crown  had  made  out  a  prima  facie  case  to 
duty  at  that  rate,  since  the  Crown  need  not 
prove  the  death  of  the  remainderman,  nor  who 
was  his  heir ;  and  that  if  events  had  happened 
by  which  the  duty  would  be  less,  the  corporation 
must  prove  them.  The  Solicitor- Genenu  v.  The 
Law  Rewrsionary  Interest  Society,  Ex.,  146 

SxTBOBON  AND  Apothecabt — Right  of  surgeou  to 
sue  for  medicines.    See  Medical  Act. 

Taxation  of  Costs — new  trial:  costs  to  abide  the 
event} — ^By  a  rule  for  a  new  trial  the  costs  were  to 
abide  the  event.  On  the  first  tjdal  plaintiff  had 
obtained  a  verdict  for  661.  odd ;  bb  to  61.  there 
was  no  dispute,  and  defendant  had  leave  to 
move  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence  and 
the  damages  excessive,  unless  plaintiff  would 
consent  to  reduce  the  damages  to  61.  Defendant 
obtained  a  rule  nisi  for  a  new  trial  on  such 
ground,  which  was  subsequently  made  absolute, 
Sie  costs  to  abide  the  event,  and  afterwards  and 
before  the  second  trial,  defendant  paid  into 
Court  5/.  2s.  lOd,  under  an  order  by  consent* 
At  the  second  trial  defendant  had  a  verdict : — 
ffiddf  that  plaintiff  was  not  entitled  to  the  costs 
of  the  first  trial,  and  that  the  "  event  **  referred 
to  in  the  rule  meant  the  dispute  as  to  the  balance 
between  the  66/.  19^.  6d,  and  the  61.  Jones  v. 
WiUiams,  Q.6.,  48 

arbitration:   accountant  appointed  by  arbi- 

trator] — On  a  reference  of  a  cause  involving 
an  enquiry  into  a  mass  of  accounts,  an  order 
was  made  by  a  judge,  on  the  application  of 
plaintiff^  that  an  accountant,  to  be  named  by 
the  arbitrator,  should  inspect  defendant's  books 
and  take  copies  or  extracts  from  them  relating 
to  the  matters  in  question  in  them.  This  was 
done,  and  the  charges  of  the  accountant  were 
paid  by  plaintiff.    The  result  of  the  investiga- 


tion and  report  of  the  accountant  to  the  arbitra- 
tor was  that  much  expense  in  the  enquiry  was 
saved: — Held,  that  plaintiff,  in  whose  favour 
the  award  was  made  was  not  entitled  to  have 
the  costs  of  the  accountant  taxed  against  de- 
fendant   Nolan  V.  Copeman,  Q.B.,  44 

— —  plaintiffs  costs :  scale  of  taxation :  action  for 
debt  or  demand] — If  in  an  action  of  debt  where 
the  writ  is  endorsed  with  more  than  60/.  the 
plaintiff  recovers  less  than  20/.,  and  the  Judge 
certifies,  under  30  &  31  Vict,  c  142.  s.  5,  that 
there  was  sufficient  reason  for  bringing  the 
action  in  the  Superior  Court,  the  effect  of  the 
seventh  direction  to  the  Masters,  Hilary  Term, 
1853,  is  that  the  plaintiffs  costs  must  be  taxed 
on  the  lower  scale.  Smith  v.  Hailey,  Ex.,  5 

—  action  founded  on  contract  or  tort] — A  de- 
claration alleged  that  defendant  at  the  time  of 
the  promise  and  negligence  therein  alleged, 
was  the  owner  of  a  hackney  cab  at  the  time  of 
the  promise  conducted  by  his  servant;  that 
plaintiff  at  his  request  hii^ed  it  of  him,  and  de- 
fendant promised  to  convey  plaintiff's  luggage 
safely,  but  not  regarding  his  duty  or  promise 
negligently  lost  the  same: — Heii,  that  the 
action  was  founded  on  contract,  and  that  as  a 
sum  not  exceeding  20/.  was  recovered,  plaintiff 
was  deprived  of  costs  under  30  &  31  Vict,  c  142. 
s.  6.    Baylis  v.  Lintott,  C.P.,  11*9 

TiTHB — modus :  conversion  into  ^  tillage]  —  The 
building  a  house  upon  land,  subject  to  a  modus 
in  lieu  of  tithe,  and  converting  a  part  of  it  into 
an  orchard,  is  not  a  conversion  into  tillage  or  a 
breach  of  the  modus.  Dudman  v.  Vigar  (H.L.), 
C.P.,  297 

The  conversion  of  a  small  portion  of  land  into  a 
garden  for  the  use  and  convenience  of  the  house, 

— Semble,  not  a  conversion  into  tillage.       Ibid. 

Toll.    See  Railway  Company. 

Toll  Travbbse — liability  of  railway  company  to 
ancient  toll] — ^The  simple  fact  of  a  corporation 
being  entitled  to  an  ancient  drift  toll  on  waggons 
passing  to,  through  or  from  a  borough  does  not 
support  a  daim  (even  if  such  a  dai  m  can  bo  legal ) 
to  take  toll  on  railway  waggons  passing  over  a 
railway  made  through  the  borough — affirming 
the  judgment  below,  41  Law  J.  Rep.  (n.s.)  C.P. 
257.  The  Brecon  Markets  Co.  v.  The  Neath  and 
Brecon  Bail.  Co.  (Ex.  Ch.),  C.P.,  63 

Trespass.    See  Easements    Highway. 

Tbover — sale  of  horse  in  market  overt  .•2^3  Ph.  ^ 
M.  c.  7;  31  Eliz.  o.  12]— Defendant's  mare, 
which  he  had  turned  out  in  a  public  park,  was 
found  out  of  the  park,  and  was  sold  at  public 
auction  by  the  "pinner."  After  an  interme- 
diate sale  she  was  sold  in  market  overt  to 
plaintiff,  and  was  subsequently  taken  possession 
of  by  defendant    There  was  no  proof  that  the 
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formalities  which  the  stat.  31  Eliz.  c.  12  requires 
upon  the  sale  of  horses  at  fiiirs  and  markets 
had  been  observed : — Heldy  that  in  the  absence 
of  such  proof  the  Court  would  not  infer  that 
such  formalities  had  been  observed,  and  that 
plaintiff  could  not  maintain  an  action  for  the 
mare  against  defendant,  the  true  owner.  Mbran 
T.  Pitt,  Q.B.,  47 

TiiovER  (continued) — waiver  of  tort :  petUionina 
court  of  bankruptcy  and  obtaining  proceeds 
of  aoods  sold  under  bUi  of  sale] — Defendant 
sold  the  goods  of  D.  under  a  bill  of  sale. 
D.  became  bankrupt,  and  plaintiff  his  trustee 
petitioned  the  Court  of  Bankruptcy  to  set 
aside  the  sale  as  ^udulent  or  void,  and 
order  payment  of  the  proceeds  (the  amount 
of  which  he  knew)  to  him.  The  Court  so 
ordered,  and  the  money  was  paid.  Plaintiff 
afterwards  being  dissatisfied  with  the  amount 
realised,  and  desiring  to  obtain  the  difference 
between  the  value  of  the  goods  and  proceeds  of 

[  the  sale  brought  trover  agaiui>t  defendant: — 
Heldf  that  he  could  not  do  so,  as  by  his  acts 
he  had  waiyed  the  tort  Smith  v.  Baker^  C.P., 
155 

-^—  interference  by  assertion  of  right  to  posses- 
sion: acquiescence  in  assertion  of  right] — The 
grantee  under  a  bill  of  sale  of  fiimiture,  being 
in  possession  in  the  house  of  the  grantor  ana 
intending  to  remove  the  goods  from  the  pre- 
mises, was  told  by  the  landlord  (who  Was  there 
for  the  purpose  of  distraining)  that  he  would 
not  allow  them  to  be  removed  till  his  arrears 
of  rent  were  satisfied,  and  that  he  was  prepared 
to  resist  the  removal  by  force.  The  grantee 
thereupon  made  *no  further  attempt  to  remove 
the  goods : — Held^  by  Kelly,  C.B.,  Bbamwell, 
B.,  and  Pollock,  B.  {dissentients  Martik, 
B.),  that  such  assertion  of  the  intention  not  to 
allow  the  removal  of  the  goods  did  not,  under 
the  circumstances,  amoimt  to  a  conversion  by 
the  landlord.    England  v.  Cotoley,  Ex.,  80 

Trust  and  T&verrsE,    See  Company. 

Turnpike  Trust — ^Power  to  take  tolls  on  particular 
road  on  condition  of  keeping  it  in  repair.  Con- 
tribution under  4  &  6  Vict,  c  59.  s.  1.  TVustees 
of  Market  Harborough  and  Brampton  Turnpike 
Trust  V.  Market  Harborough  mghway  Board 
(M.C.,  189),  Q.B.,  237 

— •  Arrears  of  interest  due  to  mortgagees.  Ap- 
plication of  tolls.  Contribution  under  4  &  5 
Vict,  c  59.  Trustees  of  Market  Harborough  and 
Brampton  Turnpike  Trust  v.  Kettering  Highway 
Board  (M.C.,  137),  Q.B.,  244 

Ukiom  AssESSXBirr  Cokmittbb  Act,  1 862 — Deposit 
of  Amended  Valuation  List.  R.  v.  The  Gtiar- 
diatu  of  the  Chorlton  Union  (M.C.,  34),  Q.B.,  40 


User.    See  Common. 

Vendor  and  Purchaser — conditions:  foant  of 
title  in  vendor:  recovery  of  deposit]  —  Land 
was  put  up  for  Bide  by  auction,  subject  to 
conditions  (among  others)  that  'Hhe  vendors 
should  within  seven  days  of  the  sale  deliver 
to  the^  purchaser  an  abstract  of  their  title, 
all  objections  and  requisitions  not  delivered 
to  the  vendors  within  fourteen  days  after 
the  delivery  of  the  abstract  to  be  con- 
sidered as  waived,  and  in  this  respect  time  to  be 
of  the  essence  of  the  contract ; "  that "  the  vendors 
being  trustees  should  not  be  required  to  obtain 
the  concurrence  of  any  one  interested  in  the 
proceeds  of  the  sale ;"  and  that  "  if  the  purchaser 
should  ful  to  comply  with  the  conditions  his 
deposit  should  be  forfeited."  An  abstract  was 
delivered  to  the  purchaser  within  seven  days, 
shewing  that  the  property  had  been  devised  to 
trustees  (of  whom  the  Vendor  was  the  survivor) 
upon  trust  to  pay  the  income  to  F.  S.  for  life, 
and  after  his  death  to  sell  and  divide  the 
proceeds  among  his  children ;  and  that  F.  S.  was 
still  alive.  The  abstract  did  not  state  whether 
he  had  children  living,  though  there  were  in 
fact  eight  all  of  age: — Held,  that  the  vendor 
having  thus  no  title  to  seU  the  property,  the 
purchaser  was  entitled  to  recover  badL  his  de- 
posit, although  he  had  made  no  requisition 
within  the  fourteen  days — the  Court  being  of 
opinion  that  the  conditions  as  to  waiver  and 
forfeiture  referred  only  to  the  waiver  of  re- 
quisitions for  further  information  or  security  in 
Uie  case  of  a  defective  title  a\pable  of  being 
made  good  on  the  defects  being  supplied,  but 
not  to  the  case  of  a  title  wholly  bad.  Held 
also,  by  Kellt,  C.B.,  that  the  abstract  delivered 
was  not  a  sui&dent  abstract.  Want  v.  Stalli- 
^roM,  Ex.,  108 

Semble,  by  Martik,  B.,  and  Pollock,  R,  that  the 
abstract,  if  a  true  abstract  of  such  title  as  the 
vendors  had,  sufficiently  indicating  points  calling 
on  the  purchaser  to  make  further  requisitions, 
was  an  abstract  of  their  title  within  the  mean- 
ing of  the  condition,  although  the  title  was  not 
such  as  the  purchaser  was  bound  to  accept. 
Ibid. 

objections  to  and  requisitions  on  Htle :  ddvMry 

of  untrue  abstract  without  fraud :  rescission  of 
contract  and  damages  for  loss  of  bargam] — 
Beal  property  was  sold  on  the  condition  that 
the  vendors  should  deliver  an  abstract  of  the 
title,  and  the  purchaser  should  make  his  objec- 
tions and  requisitions  in  respect  of  the  title 
within  twenty-one  days  from  the  delivery  of 
the  abstract ;  and  all  ol^ections  and  requisitions 
which  should  not  be  made  within  the  time 
specified  should  be  taken  to  be  waived;  and 
in  case  any  purchaser  should  make  any  objec- 
tion to  or  requisition  on  the  title  which  the 
vendors  should  be  anwilling  or  unable  to  answer 
or  comply  with,  the  vendors  reserved  to  them- 
selves the  option  at  any  time  to  rosicind  the 
contract.     The  vendor  having  delivered   ao 
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abstiact,  the  purchaser  within  the  twenty-one 
days  made  a  myolous  objection  to  the  title  as 
disclosed  in  the  abstract,  and  as  he  insisted 
on  it  the  vendor  filed  a  bill  for  specific  perfor- 
mance. The  purchaser  having  meanwhue  dis- 
covered the  •existence  of  certain  deeds  which 
materially  affected  the  title,  and  which  were 
omitted  firom  the  abstract,  raised  an  objection 
on  this  ground  for  the  first  time  in  his  answer 
to  the  bill.  This  omission  was  made  inten- 
tionally, but  bona  fide  and  under  the  advice 
of  coonsel  as  it  was  supposed  that  the  deeds 
did  not  affect  the  title.  (The  vendor,  however, 
had,  under  a  previous  contract  to  sell  this  pro- 
per^, disclosed  these  deeds  on  the  abstract 
thea  deliyered,  and  had  abandoned  such  con- 
tract when  an  objection  founded  on  these  deeds 
was  raised  to  the  title.)  Several  months  after 
the  filing  of  the  answer,  the  vendor  gave  the 
purchaser  notice  that  he  rescinded  the  con- 
tract, and  the  bill  was  eyentually  dismissed  on 
the  purchaser's  motion  without  costs.  The  pur- 
chaser having  brought  an  action  against  the 
vendor  for  breach  of  contract  in  not  deducing 
a  good  title, — Udd^  in  the  Exchequer  Cham- 
ber, per  BiACKBUBN,  J.,  Kbatino,  J.,  Bbbtt,  J., 
Abchibaij),  J.,  and  Hontmak,  J.,  that  the  ob- 
jection founded  on  the  omission  of  the  deeds 
was  an  "  objection  to  the  title"  within  the  mean- 
ing of  the  condition,  and  entitled  the  vendor 
to  rescind,  and  that  the  action  was  not  maintain- 
able. Per  GfiovB,  J.  (agreeing  with  the  de- 
cision of  BiUMWSLL,  B.,  in  the  Court  below), 
that  the  vendor  was  not  entitled  to  rescina, 
since  the  option  reserved  bv  the  condition  ap- 
plied only  to  objections  to  the  title  as  disclosed 
in  the  abstract  Gray  y.  FowUr  (Ex.  Ch.),  Ex., 
161 

Wabbamtt.    See  Charter-party. 

Watsb  Cokpamt — waUT-rate  varying  accord- 
ing  to  "rent"  of  houses:  rent  meaning 
"  annual  value  **  deduoiums] — ^Plaintiffs  were 
required  by  their  special  Act  to  famish 
water  to  every  inhabitant  occupying  a  house 
within  a  certain  district,  at  a  rate  which 
varied  according  to  the  amount  of  the  '<  rent 
per  annum"  of  such  house.  Defendant  was 
the  owner  of  several  houses,  which  he  let  to 
tenants  for  various  terms  not  exceeding  three 
months.  In  respect  of  some  of  the  houses 
defendant  paid  poor-rates,  district  rates  and 
water-rates,  instead  of  the  tenants,  either  be- 
cause he  had  let  the  houses  on  those  terms  or 
because  the  obligation  was  imposed  on  bim  by 
statute : — Held  (affirming  the  judgment  of  the 
Court  below,  41  Law  J.  Rep.  (n.s.)  Exch. 
233),  that  in  calculating  the  water-rate,  the 
pa3rments  made  b}'  the  defendant  in  either 
case  must  be  deducted  from  the  rents  at  which 
the  houses  were  let.  The  Company  of  Pro- 
prietora  of  the  Sheffield  Water  Works  v.  Bennett 
(Ex.  Ch.),  Ex.,  121 

Watbb  Coubsb — riparian  rights:  diverging  stream 
co^finedinart^icial  course]—A  mill  on  the  bank  of 
Nbw  Sbbixs,  42^— Iin>BX,  Com,  Law. 


a  river  had  been  supplied  for  more  than  twenty 
years  by  water  fiowing  from  a  stream  through 
an  ancient  divergent  channel,  and  conducted 
thence  through  a  reservoir  and  tunnel  con- 
structed in  his  own  land  by  a  former  proprietor 
of  the  mill,  who  was  also  the  owner  of  both 
banks  of  the  divergent  channeL  At  t^e  place 
where  the  reservoir  was  constructed  the  (diver- 
gent stream  had  formerly,  after  filling  and  over- 
flowing a  cattle-trough,  been  allowed  to  waste 
itself  over  the  adjoining  land,  whence  it  found 
its  way  by  percolation  to  the  river,  into  which 
the  stream  itself  also  flowed: — Held,  following 
Nuttall  V.  BraceweU  (86  Law  J.  Bep.  (n.s.) 
Exch.  1),  that  an  action  was  maintainable  by 
the  present  owner  of  the  mill,  who  had  pur- 
chased it  with  all  existing  water  rights,  against  a 
riparian  proprietor  above  the  point  of  divergence 
in  the  original  stream,  for  obstructing  the  flow 
of  water  to  the  milL  Holker  v.  Porritt^  Ex.,  85 

Wbights  and  Mbasubbs— selling  on  highway  by 
incorrect  spring  balance.  Booth  y.  Shadgett, 
(M.O.,  98),  Q.B.,  212 

Will—**  so  specjifiodUy  devised  *1— -A  specific  devise 
or  bequest  is  a  devise  or  bequest  by  a  de- 
scription which  identifies  a  particular  subject 
then  existing  as  intended  to  pass  to  the  donee 
in  specie  eiUier  directly  or  indirectly.  Giks  y. 
ilf«i«am(H.L.)C.P.,122 

A  testator  devised  three  properties  to  his  three 
sons  respectively  for  life,  with  remainder  in 
fee  to  their  respective  children,  and  in  case  of 
the  death  of  either  of  them  without  issue  be- 
tween the  others  **  in  the  same  manner  as  the 
estates  devised  were  limited  to  them  respec- 
tively,*' subject  to  the  proviso  that  if  either 
died  leaving  a  widow,  but  no  children,  the 
widow  should  have  an  estate  for  life  in  the 
premises  **  so  specifically  devised "  to  her  hus^- 
band : — Hddt  that  the  devise  to  such  widow 
attached,  not  only  to  the  property  originally 
devised  to  her  husband,  bat  auso  to  property 
coming  to  him  under  the  contingent  limitations. 
Ibid. 

-^—  general  rules  of  construction:  all  and  every 
other  the  issue  of  my  body:  for  dtfauU  of  such 
issue'y — ^Testator  had  issue  living  at  the  time  of 
his  will,  a  son  F.  (who  had  then  living  two  sons 
F.  and  B.  and  three  daughters  K,  I.,  and  S.), 
a  daughter  I.  and  four  grandchildren  issue  of 
a  decreed  daughter  S.  ay  his  will  he  devised 
his  hereditaments  to  his  son  F.  for  life,  with 
remainder  to  his  eldest  grandson  F.  for  life, 
with  remainder  to  the  first  and  other  sons  of 
the  grandson  successively  in  tail  male ;  and  for 
default  of  such  issue  to  K.  the  second  son  of 
his  son  F.  for  life,  with  remainder  to  his  first 
and  other  sons  successively  in  tail  male,  or 
for  default  of  such  issue  to  the  third,  fourth  and 
other  sons  of  his  son  F.  thereafter  to  be  bom 
successively  in  tail  male;  and  in'  de&ult  of 
such  issue,  to  the  testator's  daughter  I.  for 
life,  with  remainder  to  her  first  and  other  sons 
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snceessiTely  in  tail  male;  and  for  de£ftiilt  of 
snch  issue,  to  his  granddaughter  £.  for  life,  with 
remainder  to  her  first  and  other  sons  succes- 
sivelj  in  tail  male ;  and  for  default  of  such 
issue,  to  his  granddaughter  I.  for  life,  with 
remainder  to  her  first  and  other  sons  succes- 
sirelj  in  tail  male ;  and  for  default  of  such  issue, 
to  his  granddaughter  S.  for  life,  with  remainder 
to  her  first  and  other  sons  successiyely  in  tail 
male ;  and  for  default  of  such  issue,  to  all  and 
every  the  fourth,  fifth  and  other  daughter  or 
daughters  of  his  son  F.  successively,  and  in 
remainder,  one  after  another,  and  the  heirs 
male  of  their  bodies;  and  "for  default  of 
such  issue,  to  the  use  and  behoof  of  all  and 
every  other  the  issue  of  my  body ;  and  for 
default  of  such  issue,  to  my  right  heirs  for 
ever."  And  he  expressed  a  desire  "to  prevent 
as  fieur  as  mi^t  be  the  dispersion  of  his  estates 
among  sevenl  penons  " :— JEZUe^,  that  the  words 


**  all  and  every  other  the  issue  "  were  not  to  be 
read  in  the  strict  sense  of  intending  to  exclude 
those  coming  within  the  class  who  were  pro- 
vided for  before,  and  were  supposed  to  have 
failed,  but  rather  to  complete  a  provision  for  all 
the  issue,  so  as  to  make  the  estate  go  over  by 
force  of  the  words  in  the  limitation  "in  default 
of  such  issue  "  only  upon  failure  of  all  the  tes- 
tator's issue ;  and  that  thus  a  vested  remainder 
in  tail  general  was  created  which  descended  to 
the  testator's  grandson  F. ;  and  that,  he  having 
executed  a  disentailing  deed,  and  all  the  previous 
estates  having  expired,  his  devisees  were  en- 
titled to  the  property.  AUgood  v.  Blake;  Reed 
V.  Blake  ;  and  Roach  v.  Blake  (Ex.  Ch.)  Ex.,  101 

WiTMBSs.    See  Interrogatories. 
Wbit  of  SuMKOiTS.    See  Amendment. 


ERRATA. 

Court  of  Queen's  Bench,  page  57,  line  eight  of  the  Head  Note,/<7r  "consignors, 
read  "  consignees." 

Also,  Court  of  ConuQon  Pleas,  page  24,  second  column,  fourth  line,  for  "  conceded, 

read  "  contested," 
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